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MEMORANDUM. 


The  deoisions  in  the  foDowing  oases  contained  in  this  Tolame  hare  been  appealed  from, 
jind  the  resdtsWe  as  follow :-« 


Balfour  t.  Farqohanon,  post,    79 

Verlander  t.  Codd,     -  94 

Head  r.  Head,  -    -    -  150 

Adamson  t.  Hull,  -    -  349 

Trim  r.  Baker,  -    -    -  469 

Parker  T.  Fairlie,  -    -  995 


-  -  Affirmed,  1  Turn.  164r> 

-  -  Affirmed,     ibid.      94. 

-  -  Affirmed,     ibid.    138. 

-  -  Reyersed,     ibid.    358. 

-  -  Affinned,     ibid.    953. 
*  Affirmed. 
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CASES    IN     CHANciERV 


BErOBS 


THE     VICE-CHANCELLOR. 


*PRAIfKEftI»  «.   PsAlfKEED.  [*1] 

laSO.  17lh  Mnt^-^AdMtneenuni, 

A  ieiMuit  in  powoMioa  of  eopybolds,  gnntable  fcr  !ire«,  procured,  at  his  own  ozpenoo.  a  grant 
of  it  to  his  son  in  fcmaindor,  and  at  the  same  time  aorrendered  it  to  the  nae  of  bii  will :  field,  that 
the  eon  waa  not  entilied  to  the  eatateo  ao  fcanted  to  him  by  waj  of  adTanoement,  bat  waa  & 
tnrntce  for  hia  father, 

Bt  the  castom  of  the  manor  of  Bleadon  with  Priddief  in  the  county 
of  Somerset,  copyhold  lands,  held  of  the  manor,  are  granted  to  four  per- 
sons for  their  lives  successively*  as  they  are  named  in  the  grant ;  and  the 
grantee  in  possession  is  enaUed«  by  surrendering  all  his  estate  in  possession* 
reversion  and  remainder,  lo  pass  his  own  estate,  and  also  the  cstiites  in  rever- 
sion or  remainder  expectant  thereupon. 

In  the  year  1794,  the  plainlifT  was  seised  in  possession  of  a  copyhold  estate 
held  of  this  manor,  for  hJs  life;  and  his  two  daughters,  Mary  Prankerd  and 
Louisa  Prankerd,  were  seised  of  the  same  estate  for  their  lives  in.  remainder 
soccessively. 

The  defendant  was  the  son  of  the  plaintiff;  and,  at  a  court  held  in 
December  17M,the  plaintiff  procured  *a  grant  of  the  estate  to  be  made  [*2] 
to  the  defendant  for  his  life,  in  remainder  expectant  upon  the  determina- 
tion of  ttie  estates  of  the  plaintiffand  his  twodaughters,.and  paid  to  the  lord 
the  fine  of  130/.  for  this  grant ;  and,  at  the  same  court, he  surrendered  all  his 
e9tateBnd  iiilefest  In  the  premises,  during  his  own  life,  and  the  lives  of  his  two 
daughters,  and  the  defendant  to  the  use  of  his  will* 

The  plaintiff's  daughters  having  died,  the  defendant  claimed,  under  this 
grant*  to  be  entitled^ to  the  premises  upon  the  determination  of  the  plaintiff's 
estate,  for  bis  own  use,  by  way  bf  advancement  made  to  him  by  the  plaintiff^ 
his  father.  * 

In  coDsequenee  bf  tliis  claim  this  suit  was  instituted,. for  the  purppse  of 
having  it  declared  by  the  court,  that  the  defendant  held  the  premises  under  the 
Vou  I.  1 
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I8dl. — ^Torner  And  athats  v.  RobiiiMn  Aod  otben. 


grant,  in  trust  for  (he  plaintiS;  and  of  •fi^iB^a  declaration  of  trust  executed 
by  hinr»  to  that  effect.        ^   . \'^\'\  •  *  *  * 

Mr.  Bell  and  Mr.  iSKibM^Vor'lhe'plai^^  said  it  was  now  settled,  that  if 
a  fath&r  puj-ghaSes  fn'eAiue  b  the  name  of  a  child,  it  is,  prima  facie,  an  ad* 
vajicelneftyfdjrJtBtf 'child ;  but  that,  if  the  father,  at  the  time  of  the  grant,  does 
,  anj'ner,  sKowing  that  he  meant  the  purchase  to  be  for  his  own  benefit,  the  child 
*wdufd  be  a  trustee  for  the  fother  ;[l]  and  they  contended  that  the  surrender  io 
this  case,  made  by  the  plaintiff  to  the  use  of  his  will,  was  a  sufficient  -decla- 
ration of  such  intention ;  and  they  cited,  Dyer  v.  Dyerf  {a,)Finch  r.  Finch 

(6,)  and  Murkss  v.  Franklin  (c.) 
[*8]        *Mr.  UeaU,  and  Mr.  Bicker$teih,  for  the  defendant. 

The  Vxce'CkanceUor  said,  that  as  the  pbin tiff  had  surrendered  the  es- 
tate  to  the  use  of  his  will,  it  was  clear  ht  meant ^t  to  remain  at  his  own  dis- 
posal, and  not  to  be  an  advancement  for  the  defendant  ;[2]  and  that,  as  the 
surrender  w&«  contemporaneous  with  the  grant,  the  defendant- ought  to  be 
.declared  a  trustee  of  the  interest  which  he  took  under  the  grant,  for  the  plain* 
tiff;  and  he  decreed  accordingly  ;  but  refused  to  give  the  plaintiff  hie  costs.  [3] 


TusNER  and  others  v.  RoBiifsovr  and  others 

-    I8ai,3rthlli*relw-Pfca. 

A  Pirn  of  bmknipCoy  \m  good  notwiihitandiiif  th»  eoimiiiwion  iMood  after  the  filins  of  the  bOL 
Mstteit  whSeh  aiiee  alter  the  fiTms  of  Uie  hill  may  be  pleaded ;  hj  analogy  io  the  nla  of  bw. 

In  Trinity  term  1820,  the  plaintiffs  being  entitled  to  certain  shares  of  the  re- 
siduary personal  estate  of  William  Woolcott,  deceased,  filed  their  bill  against 

(a)  9  Cos,  9d ;  and  9  Watk.  Copyh.  916.  (&)  15  Tea.  i8.  (e)  1  Swamt.  13. 

[1}  Vide,  Jaehmm  y.  Matadorf.  11  Johna.  Rep.  91. 

[9]  ••  Wheie  propetty  ia  pmehaaed  hj  a  paient  fai  the  Dame  of  hk  ohild,  tho  pvrehaee  b  frimm 
/iidM  tobadeeisedasadvaqeeaieiiC;  theffoaallinsor  haplied  trart  #hleh  ariaeehi  fayor  of  theperaoii 
who  paja  the  pnrehaae  monejr,  and  takea  a  conveyanoe  or  traalTer  in  the  name  of  a  atraager,  deea 
not  anae  hi  the  eaae  of  a  porcbaee  hj  a  parent  in  the  name  of  a  child;  hot  atiU  the  felatbn  of 
paient  and  child  ia  only  eyidence  of  the  intention  of  the  parent  to  adyanoe  the  child,  and  that  eyi> 
donee  may  bo  lebotted  by  other  evidenoe,  manifeiting  an  intention  that  the  child  iball  take  aa  a 
iniatoa;  aad  m  thia  case,  as  in  moot  otheia  of  the  like  kind,  the  only  qoeation  k,  whether  them  la 
soak  other  oyManeo.  That  eotempoianeona  acU  and  oven  eolompoiaiMoua  doelafilioaa  of  tha 
parent  may  tmonnt  to  auoh  eyidenoe  haa  often  been  decided.  Snfaaeqaaat  noli  aad  daohnalMam 
«f  the  paient  am  not  ayidenee  to  anpport  the  truet,  althoagh  aabaeqaent  acta  and  deckimtioaa  of 
tiia  child  may  be  so :  bnt  fenerally  apeakin^  we  are  to  look  at  what  waa  aaid  and  done  at  the  timOk" 
Loid  Ungdato  M.  E.  in  mdmoMtk  y.  SUmoUih.  9  Beay.  447.  In  that  case,  mooeye  were  inveated 
{n  the  fonda  by  a  Ikthar  hi  tho  name  of  hia  ion,  the  djyidenda  of  which  wan  raeeifotf  by  the  fcOmr 
doffinf  hlk  Ufa,  nnder  a  power  of  attorney  from  the  eon :  it  waa  held,  that  thai  waa  aa  •dnne^ 
ment,  and  that  the  fimda  belon(^  to  the  aott.  Forthe  Amerioan  caaeaootheaol^t  ofadyaaee- 
irept,  Tide  Amer.  Ch.  Dig  DiaUibntion  IV. 

p)  Where  eaoh  party  mnal  pay  hta  own  eoata,  yide  Amer.  Ch.  Dig.  f^ctice  XDt. 
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bis  personal  refireseiitotives^  nd  the  other  residuary  legatees*  for  sd  aooouot  of 
peffsooal  estatOv  and  to  bftre  tiieir  shares  of  the  residue  ascertained  anci  paid. 

On  the  Mlb  of  September  18aO«  a  commissioa  of  bankrupt  issoed  against 
Oiartes  Frfderitk  Wooieoit,  one  of  the  lesidoary  legatees*  and  one  of  the  de- 
fendants in  this  casesv 

He  therefore  pleaded  bis  baakroptcy. 

Mr.  RmttM,  for  the  plaintiA,  iasistad  that  tke  {dea  wis  bad,  because  the 
bankroptcy  took  place  after  the  bill  had  been  &dL 

*Mr.  Simmu^  for  the  defendant,  repKed  that  il  was  no  objection  to  a    [U] 
plea  that  the  natter  pleaded  bad*oeearrad  after  Cheilisg  of  the  bill ;  and 
thai  a  inlsase  of  the  swtjsci  of  ihe  sett,  thoiyb  it  was  eaecuted  after  thefilii« 
of  the  WH,  n«blbe  pleaded  taibabiB. 

The  Vio^Okmnmilor  aaid,  that  wlieve  the  deene  sought  is  ad  ram^  and  not 
a  personal  demand,  the  bankroptef  of  theiiefcodant  is  a  good  plea,  because 
aB  interesi  in  Ike  sn^fset  is-lfun^nted  from  the  bankrupt  to  bis  assignees ; 
and  that  as  any  mstlnr  wbfeb  arises  between  (he  declaration  and  plea  may  be 
pJMbd  at  iaw^  so  ssalfiMn  wlriob  arise  between  the  bill  and  plea  may  be 
pbadnd  in  eqnity* 

Flea  allowed.  [1] 


s.  Sadorovb. 

FlM  to  all  tiM  lelief,  umI  all  Uw  aiMorery,  except  eerUin  intenofttoriee,  aoeompanied  with  sn 
Mwer  ts  tlieee  idlerrDfttotiee,  whieh  did  not  {o  to  any  material  point,  ovefniled. 
AUUt^  iftheswrer  baa  been  to  Mtler  which  would  ha?  e  tepelled  the  detaeebj  plea. 
When  theie  li  Mttet  ehaifed  by  the  biU  which  foei  to  repel  the  defenee  by  plea,  the  pbs 
be  BOppatted  by  aa  answer  to  that  matter. 


Tn  biH  stated,-tlM  John  Morman  and  Thomas  Humphrey,  deceased,  were 
in  1618  joint  owvers  of  a  ship:  that,  on  the  2d  of  Murch  1€I3.  a  settlement  of 
accoonts  relating  to  this^  ship  to<jL  place  between  them,  when  a  balance  of 
MIL  6s.  6d.  was  found  doe  from  Humphrey  to  Norman,  and  in  order  to  pay 
e,  Ihffee  bUln  of  exchange,  all  dated  the  2d  of  March',  mere  drawn 


[1]  The  leeent  baDhmpt  law  of  the  United  SUtee,  i  i  prorideeUat  the  diicharKe  and  certiilotto 
•»ehall  be,  and  vay  be  pbaded.  ae  a  foD  and  complete  bar  to  all  enito  bronsht  in  any  court  of  JudU 
SBlsMwtetSfOT."  lis  sat  Sees  not,  fa  espteee  tewne,  aUow  the  dlichary  to  be  pleaded  jwite 
devrds  mmimmmumf  bol  if  each  ooDetmctioa  be  not  fiven,  the  fatention  of  the  law  would  fa  in. 
■Mineiililii  faetanew  be  ftwtiated.  Vide  Beaibflr  y.  Atk,  9  Johne.  Repu  950.  JUT^^aa  v.  Djfer,  ib. 
95S.  a  C.  10  Mne.  Sep.  164.  Mereh4mU  B^nk  ▼.  Moore,  d  Johns.  Bep.3i»4.  AdiechMse 
nndW  •»  tee#«inb  lew,  hao  bees  allowed  to  be  pleaded,  even  after  Teidict.  Mo^tmUfo  Bmnk  ▼. 
&M»<6Jehaa,aBp.Sea.  0es  tether,  tfaeteerlftT.tf«MM(,  a  Simoiie,  368.  Matter  afiafaf 
ihiUni^boeetfonhfathaasiwsr.  J^fon  r.  Bmkt,  ^  EdWillfk 
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upon  Humpfarey  by  Norman,  and  acoepted  by  the  former ;  the  first  payaUei 
two  monlbs,  the  second  five  monlhsi  and  tbe  third  aix  months  after  date:  that 
the  first  was  paid  when  due,bot  before  the  second  and  third  becainedtie  Hum- 
phrey died  :  that  Humphvey  made  his  wiU»  dated  the  5th  of  July  18IS, 
[*5]  and  appointed  Driver  and  Sadgrove  *his  executors :  that  oil  the  30th  of 
July,  Sadgrove  alone  proved  the.  will»  and  possessed  the  personal  estate ; 
''  that  when  the  seeoiMkaad  third  biUa  became  duoi  they  were  presented  for  pay* 
ment  by  Norman,  who  was  infiirmed  by  Sadgrove  that  br  had  no  asset*  of  the 
testator  in  his  hands«  aad  4faat  he  eould  not  pay  the  bitts :  that  Norman  wailed 
for  some  time  in  expeetiUioii  that  Sadgrove  might  possess  aseets  to  eiiaUe. 
him  to  pay  these  two  bflls,  bnt  he  was  unable  to  discover  that  Sadgrove-  wae 
in  possession  of  such  assets ;  and  that  Jlonrtaa  (vrbe  was  master  of  a  mer- 
chant vessel  trading  to  foreign  parte)  left  this  coootry,  awl  wts^ehiety  in 
foreign  parts  beyond  sea,  until  the  year  liW."  *        ^ 

.  The  biil  prayed  an  account  of  the  pemooal  estete  possessed  by  Sadgrove, 
and  that  it  might  be  applied  in  a  course  of  adminiatratiaii* 

To  this  bill  tbe  defendant  Sadgrove  put  in  a  plea  and  answer.  The  plea  wair. 
expressed  as  follows:  ^  To  all  the  discovery  and  relief  sought  for  or  prayeds 
against  this  defendant,  except  such  parts  of  the  said  bill  as  seek  a  discovery, 
whether, ''  &c«  It  then  set  forth  the  interrogatories  to  those  statements  in  the 
bill  which  arcf  included  in  inverted  commas ;  after  which  came  the  plea  of  the 
statute  of  limilations  in  the  usual  manner  $  and  then  followed  an  answer  to 
the  excepted  interrogatories. 

Mr.  Lavat^  in  support  of  this  plea,  contended  that,  although  it  was  settled 

thai  a  pica  to  relief  covers  the  discovery,  a  defendant  might,  if  he  pleased, 

give  the  discovery  and  plead  to  the  relief  withc^ut  overruling  his  plea. 

£^6]   Hodgkin  v.  Xjongden  {a;)  Todd  v.  Gee  (b.)     *  A  fortiori  if  he  expressly . 

sasie  to  himself  the  right  of  answering  a  particular  part  of  tbelxll  be  does 

not  overrule  his  pica. 

Mr.  Parker,  contra.  "*    ' 

1  The  Vie£(-CaANcaLLO|i  :*-<»The  authorities  cited  do  not  touch  tbe  present 
ease*  Admitting  that  a  defendant  may  at  his  pleasure  answer  the  whole  Bill* 
though  he  pleads  to  the  relief,  it  does  not  (oUow  from  thence  that  he  may  plead 
to  the  relief  and  lo  a  part  of  the  discovery  only,  and  $X  hi|  pleasons  answ^. 
the  rest  of  the  bilL  Such  a  partial,  answer  can  serve  no  useful  purpose;  and 
the  rule  applies  here,  that  he  who  submits  to  answer  at  all,  must  answer  fully. 
If  the  statute  protects  the  defendant  from  a  part  of  the  discovery,  it  prptects 
him  from  the  whole  discovery,  and  the  partial  answer  overrule^  the  plea  (c.) 

The  Vw'Cian^Uor^  referring  le  this  case,  said  Ibere  were  jpossifale  > 


(a)  3  Vet.  juti.  9.  C^)  17  Vei.  374  it  377. 

(«)  Bhekei  y.  LangUnds,  1  Antlr.  U,  Meim  to  htve  been  daoMM  «a  tlM  sias  ^rineipk  9Ml 
this  oSM»  bat  St  impeHboUy  wpvHd^  Bee  tlto  Uarrimm  ▼.  Tumm9m\  IS  VolL  I7&«  Mtmmd  «w 
Dupps,  1,  V  Sfc  &  «1;  BN0#r>  v«^GsCef,  4  V«il  31 1  B«y2«y  ▼.  adssM»6  Yss.  iWiAe. 
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io  wfajeh  a  plea  lo  the  relief  and  a  part  of  the  discovery  might  be  supported: 
that  if,  for  iostamse^  lEacts  were  stated  in  a  hill  for  the  purpose  of  taking  the 
case  tnit  of  the  statute  of  limtialioos.  the  defendant  would  be  bound  to  answer 
as  io  such  facts,  though  he  pleaded  to  the  relief  and  the  rest  of  the  discove- 
ry;  [1]  but  that  such  was  not  the  nature  of  the  ease  in  question,  {d) 


^SosAMHiW  Htos  BiOKf  am  «•  KsiaLB  and  others.  [•7] 

1823,  4th  Norembor^ — Juriadietion. 

InJQiMtiMi  (on  terms)  grtfit«d  td  fwtmhi  raort|;ageMof  a  Waet  India  estate  from  pfoeeediofoa 
aWt^lfaisglpM— in  tlis coltefial  jeavt»  ttidtallar  m  d«ar«e  mads  in  tfaiseoart,  whidi  dirwted  an 
inq^Bir;  toaaaefftMthsamoaatorthamortfage.delM^onabUltoitt^  all  parties  being  in  thi« 
apmniry. 

Qnerj,  wbefher  the  moitgagee  of  a  Jamaica  estate,  on  a  bill  of  foreclosure  in  this  court,  is  eiiti- 
tM  to  a  deeme  fornk  of  the  «tl«le,  a«eording  to  the  laws  of  the  colony  T 

The  court  was  moved,  on  behalf  of  the  plaintifi)  for  an  injunction  to  restrain 
the  defendants,  Atkins,  Mavor,  and  Samuda,  from  all  proceedings  in  9,  suit 
instituted  by  them  in  the  court  of  Ghaficery»  in  Jamaica,  against  the  plaintiff; 
and  from  all  other  proceedings  in  the  said  court  against  the  plaintiff,  for  fore- 
closure and  sale  of  the  plantations  and  premises  in  question  in  this  cause. 

The  ground  of  ih\s  appli^^^tion  was,  that  these  defendants  had  instituted  the 
suit  for  forechaure  ia  the  colonial  court,  after  the  decree  in  this  cause,  which 
directed  certain  accounts  to  be  taken,  for  the  purpose  of  ascertaining  the  amount 
of  the  mortgage  debts,  with  a  view  to  redemption. 

In  the  month  of  June,  1818,  the  plaintiff  filed  her  original  bill  in  this  caufe, 
which  prayed, Amongst  other  things,  that  accounts  might  be  taken,  in  order  to 
asceruio  bow  much  was  justly  due  on  the  mortgages,  and  that  the  plaintiff 
might  be  let  in  to  redeem. 

The  plantations  and  estates  in  question,  (which  are  situated  in  Jamaica,) 
were,  by  indentures  of  lease,  release  and  settlement,  dated  the  16th  and  J9th 
March,  1768,  and  noade  on  the  occasion  of  the  marriage  of  Nathaniel  Beckford 
and  Elizabetli  his  wife,  (the  father  and  mother  of  the  plaintiff)  conveyed  to 

{d)  ••  Where  a  particular  special  promise  is  charged,  to  avoid  the  operation  of  the  statnte,  the 
defendant  ronst  deny  the  promise  charged,  hy  averment  in  the  plea,  as  well  as  by  answer,  to  sup. 
^Oft  tba  ptes."    Mftf.319.  8d«dit.    See  WAtt^rrad  v.  Br«eiKrW«l,  1  Bro.  C  404.   See  also  iliisii. 

[1]  AplsaorilMitslvtsofHfliitatioasishadonleMaeootopaiiiBd  hy  an  answer  snpportins  it,  hy> 
m  particiiar  and  praeisc  denial  of  all  the  facts  and  circumstances  .charged  in  the  bill,  and  which  jn, 
oqoity  may  avoid  tikestetote.  Ggodrich  r.  PendUUtn,  3  Johns.  Ch.  Rep.  384.  Blo9dg9oi  ▼.  JCans, 
e  Coweot  350.  When  a  plea  of  adverse  possession  muit  he  accoaapanied  by  an  answer.  Vide 
Hmrdmtm  t.  B!Umt9,  9  Myhie  &,  Keene,  733.  As  to  the  neoestfty  of  an  Answer  to  support  a* 
fias,  vide  AmmV  G^  FlMdiBg;.  Plea,  J  V.  Story's  fiq.  Plead.  534|  535.  dimmer  ▼.  Dt  Jfsyeis  8 
Pftlfe  67&    Crmii  w.  Om$,  3  Paige  464. 
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trosteei,  for  iM  term  of  niDety^nine  years»  if  Nathaniel  Beckford  and  Etizabeth 
his  wife  should  so  long  live,  upon  triistf  to  teeure  8002.  a  year  out  of  the  rents 
and  profits,  to  the  separate  use  of  the  wile ;  and  to  permit-and  saftr 
[*^7]  ^Nathaniel  Beckford  and  his  ass^s  to  reoave  the  resklue  of  the  rents  and 
profits  for  his  life : — ^remainder  to  the  use  of  Blinheth  Bedtford  for  life :— •* 
remainder  to  the  use  of  trustees  to  preserve  contingent  remainders : — remain- 
der to  the  use  of  the  children  of  the  marriage,  in  such  shares  as  N.  Beckford 
and  Elizabeth  his  wife»  or  the  survivor  of  them,  should  appoint : — remainder 
(in  default  of  appointment)  to  the  use  and  behoof  of  all  such  children  as  tenants 
in  common  in  tail,  and  if  bat  one  childt  to  such  onljr  child  in*  tail : 

With  divers  remainders  over. 

This  deed  contained  a  proviso,  by  which  Mr.  and  Mrs.  Beckford  were  em- 
poweredt  during  their  joint  lives,  to  subject  and  make  liable  all  the  premiseB 
therein  comprisedt  to  the  payment  of  any  sumst>f  mdney,  not  exeeeding  the^ 
amount  of  the  principal  money  due  on  the  incumbrances  then  chai^^  on  and 
affecting  the  said  plantations  and  premisest  for  the  purpose  of  payipg  off  ^ucb 
inqambrances,  and  also  the  further  sum  of  4,000/.  sterling. 

The  amouot  of  the  incumbrances  then  acting  the  property  was  not  stated 
in  this  deed. 

Under  this  power  Mr.  and  Mrs.  Beckford,  by  two  indentures,  dated  the  24th 
of  February  1769  and  the  16th  of  June  in  the  same  year,  demised  these  plant* 
ations^  for  two  terms  of  500  yeari  each,  by  way  of  mortgage,  for  securing  the 
fums  of  6,000/.  and  6,700/«  sterling,  and  interest. 

In  November  1770,  they  conveyed  their  Iffe  interest  in  the  estates  to 
[^&]   Richard  Beckford  and  Rice  James,  by  *way  of  mortgage,  for  securing 
the  sum  of  17,000/.  currency,  and  interest. 

In  the  month  of  July,  1787,  the  mortgages  for  6,000/:  and  6,700/.  having 
become  vested  in  John  Beckford,  Richard  Beckford,  and  Rice  James^  these 
persons  filed  their  bill  in  the  court  of  chancery  in  Jamaica,  against  N.  Beck- 
ford and  Etizabeth  his  wife,  and  also  against  the  plaintiflTin  this  cause,  (who 
was  ifaen  an  infant,)  praying  that  an  account  might  be  taken  of  how  much  was 
duo  for  principal  money  and  interest  in  respect  of  these  several  mortgages,  and 
that  the  same  might  be  paid,  or  in  default  thereof  that  the  said  plantations 
and  estates  might  be  sold. 

The  court  in  Jamaica,  soon  afterwards,  on  a  petition  (by  the  plaintifis  there) 
appointed  N.  Beckford  to  the'receiver  of  rents  and  profits  of  the  plantations, 
and  directed  him,  in*  thatj  capacity,  to  pay  the  annuity  of  360/.  eot  of  the 
rents  and  profits,  to  the  separate  use  of  his  wife  Elizabeth,  and  also  a  sum  of 
150/.  for  the  mainteDance  of  Susannah  Hyde  Beckford  <ihe  pkiatiff  ia  this 
cause,)  theu  an  infant. 

John  Beckford  assigned  all  his  interest  in  the  mortgages  to  Richard  Beckford 
and  Rice  James. 

Before  May  1791,  RicbardBeckford  and  Rice  Jame%  (who  were  eopar'U 
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nera  in  tradte)  convened  M  their  interest^io  (be  said  several  mortgages  for 
BfiOOL  ^TOOL  and   llfiOOL  to  imstee^  for  the  benefit  of  their  creditors. 

On  the  mh  May,  1701,  these  trustees  filed  their  supplemental  bill  in 
the  coort  of  cbaaoery  in  Jamaica^  to  •have  the  benefit  of  the  proceed-    [•10] 
logs  in  the  fomoer  suit  there. 

Afterwards,  with  a  view  to  prevent  further  litigation  in  the  suit  in  Jamaica, 
it  was  agreed  between  the  several  parties  to  that  suit  (except  the  frfaintiff  in 
this  cause,  then  an  infiuit,)  that  an  order  should  be  forthwith  made,  by  consent 
in  the  caose,  to  the  e&ct  after  mentioned :  and  that  upon  the  passing  of  such 
order  all  fiirtber  proceedings  in  the  suit  should  cease,  except  so  far  as  they 
related  to  carrying  mto  execution  and  giving  eflfect  to  the  said  order  and 
agreement,  and  such  farther  proceedings  as  m^  be  had  in  the  said  cause  by 
the  consent  of  the  parties  thereto. 

Pursuant  to  this  agreement  an  ^mier  was  made  by  the  court  of  diancery 
In  Jamaica,  dated  38tb  January,  17m,  whereby  it  was  directed  that  a  new 
receiver  should  be  appointed,  who  should  pay  to  Nathaniel  Beckford,  out  of 
the  rents  and  profits  of  the  ptantatioas  and  estates  yearly,  during  the  joint 
lives  of  himself  and  Elizabeth  his  wife,  the  sum  of  600L  sterling,  in  lien  of  the 
said  annual  sums  of  SOOiLand  16021  theretofore  paid  to  them. 

A  receiver  was  appointed  under  this  order,  and  this  annual  sum  of  £600 
was  paid  to  Nathaniel  Beckford  during  his  life*time. 

The  ^rtnership  between  Richard  Beckford  and  Rice  James  was  afterward* 
disBolved,  aad  cm  that  occasion  a  provision  was  made  for  the  debts  of  the 
partnership,  and  the  trusts  of  the  conveyance  to  the  trustees  for  their  creditors, 
ceased. 

•In  1706,  Richard  Beckford  died,  and  the  several  mortgages  for    [•!!] 
6,000/.,  6,7001.  and  17,0002.,  became  ultimately  vested  in  the  defend* 
ants,  Kemble,  Atkins,  Mavor,  and  Samuda,  as  assignees  of  bankrupts. 

In  1810,  Nathaniel  Beckford  died,  and  in  1814,  Elizabeth  Beckford  aho  died, 
without  having  executed  any  appointment  under  the  power  reserved  in  the 
deed  of  10th  March,  1768. 

The  plaintiff,  as  the  only  child  of  the  marriage,  became  thereupon,  under 
the  settfement  of  10th  March,  1768,  entitled  to  the  equity  of  redemptioa 

Elizabeth  Beckford,  from  the  time  of  the  death  of  her  husband,  by  virtue  of 
an  order  of  the  court  of  chancery  in  Jamaica,  received  out  of  the  rents  and 
profits,  the  yearly  sum  of  800/. ;  and  the  plaintiff  a  yearly  sum  of  1601. 

The  plantations  and  estates  were  now  in  the  possession  of  Milne  and  Ham* 
ilton,  who,  as  the  attorneys  of  the  mortgagees,  had,  by  an  order  of  the  court 
of  chancery  in  Jamaicai  dated  29th  September,  1813,  been  appointed  recei« 
vers. 

The  mortgage  for  17,000/.  of  course  ceased  on  the  death  of  Elizabeth  Beck* 
ford,  and  the  several  subsisting  mortgages  were  vested  in  the  several  defend* 
ants. 
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18-29.--Beeliford  ▼.  Kembfo  and  othera. 

The  plaintiff;  by  this  bill,  chaj^ged  that  the  iQortgages  for  6>0p0/.,  and 

6,700/.,  (independent  of  the  anortgng^  for  l7fiWl.f)  greatly  exceeded  Aim 

amount  of  the  incumbrances  aubiisting  on  the  plantations  and  esti^tes 

[*12]  at  the  time  when  the  indenture  of  *19ih  March,  1758i  was  executed,  and 

that  the  moneys  produced  by  the  consigqments  of  the  produce  of  the 

estates  had  been  misapplied* 

The  defendants  KemUe,  Atkins,  Mavor  and  Samuda,  by  their  answer,  sta* 
ted,  that  in  May,  1814,  the  plaintiff  presented  a  petition  to  the  court  of  chancery 
in  Jamaica,  in  the  cause  there,  praying  for  an  adequate  annual  allowance  out 
of  the  rents  and  profits  of  the  estates ;  and  that,  by  an  order  of  that  court, 
dated  2d  June,  1811,  it  was  directed  that  the  annual  sum  of  350A  sterling,  in 
addition  to  the  former  dlowance  of  150/*  should  be  made  to  the  plaintiff,  out 
of  the  rents  artd  profits ;  but  that  they  (the  defendants)  h^id  appealed  against 
this  order  to  the  king  in  council. 

They  also  submitted,  by  their  answer,  whether  the  plaintiff  was  entitled  to 
prosecute  this  suit,  so  for  as  respected  tlie  object  of  the  proceedings  which  had 
already  taken  place  in  Jamaica,  or  so  far  as  she  was  entitled  to  relief  in  the  suit 
pending  in  that  island. 

On  the  10th  Febrpary,  1821,  this  cause  came  on  to  be  heard  before  the  vice- 
chancellor,  when  his  honor  made  a  decree,  referring  it  to  the  master  to  inquire 
and  state  to  (he  court  what  was  the  amount  of  the  principal  money  due  on 
the  ineumbrances  barged  on  or  affecting  the  estates  in  question  in  this  cause 
at  the  date  of  the  indenture  of  settlement  dated  19ih  March,  1768;  and 
whether  any,  and  which,  of  such  incumbrances^  or  any  and  what  part  thereufi 
had  been  discharged  ;  and  also  to  inquire  and  state  to  the  court,  what  sums  of 
money  had  been  charged  on  the  inheritance  of  the  said  estates  under  the  al- 
leged authority  of  the  power  contained  inihe  indenture  of  settlement; 
[•13]  *and  whether  any,  and.  which,  of  the  said  sums  of  money,  or  any  and 
what  part  thereof  respectively,  had  been  since  paid  off  and  discharged, 
with  liberty  to  the  master  to  state  any  special  circumstancs  ;  reserving  furr 
ther  directions,  and  costs. 

On  the  22d  July  1822,  the  bill  of  revivor  and  supplement  in  this  cause  was 
filed,  which  stated  that  the  defendants,  Atkins,  Mavor,  and  Samuda,  had,  since 
the  decree  in  this  cause,  instituted  a  suit  against  the  plaintiff,  in  the  court  of 
chancery  in  Jamaica,  for  foreclosure  and  sale  of  the  plantations  and  estates ; 
and  that  they  threatened  to  proceed  as  speedily  as  possible  to  obtain  such  fore- 
closure  and  sale.  The  plaintiff  therefore  prayed  an  injunction  to  restrain  tbem 
from  proceediiig  in  the  suit  in  Jamaica. 
.   TAv.BrlU  and  Mr.  WyaU,  in  support  of  the  motion  i&t  an  injunction  :— 

The  plaintiff  having  filed  her  bill  in  this  court  for  a  redemption,  and  the  court 
having  mode  a  decree  on  that  bill,  it  is  an  unreasonable  vexation  in  the  defen- 
dants to  proceed  in  the  colonial  court,  where  a  different  decree  may  be  obtain- 
ed. If  this  be  permitted,  it  must  interfere  with  the  proceedings  of  this  court- 
Can  this  court  permit  the  defendants  to  proceed  under  such  circumstances, 
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tod  to  frustrate,  6t  reilder  nugatory  alt  that  had  beed  dotie  hefe  in  this  cause  t 
The  parties  against  whom  th«  injul^tion  ftf  sooght  are  all  residing  withrn  the 
jttrisdiction  of  this  coorf,  ind  there  can  be  no  doubt  that  there  is  authority  in 
Hie  court  to  grant  such  an  tnjiinetion.  In'  PoWlei's  Exchequer  Practice, 
(^  it  is  laid  down  that  the  court  of  exchequer  *can  gi^nt  an  injunction  [^14] 
tb  restrain  a  defendant  from  proceedlf^  in  a  suit  in  the  court  of  chancery, 
fespecttng  the  sMie  matttsnt,  sifter  a  suit  instituted  in  the  exchequer ;  and  the 
form  of  such  an  injunction  is  given.  This  is  good  law,  notwithstanding  the 
Gitseof  £ore( Newbury  v.  Wten,  (/)  in  which,  boweVer",  no  decree  had  been 
made  in  the  suit  for  redemption. 

Mr.  Hart^  and  Mr.  Pepys^  for  the  defendants,  made  the  Allowing  objections ; 

L  Th^ie  is  no  rule  more  invariable  (hilU  that  a  mortgagee  is  entitled  to  issa 
dl  his  remedies,  however  multifarious,  and  however  vexatious.  He  i^ay  inv- 
ffison  the  mortgagor  in  an  action  on  the  bond ;  he  may  bring  an  ejectment  to 
Recover  posiesston  of  the  estote ;  «ind  he  may  file  bis  bill  for  a  foredosure  of  the 
eqm'rj  of  redemption*  all  at  the  afame  time. 

If.  Even  if  it  were  a  rule,  that  after  a  decree  for  redemption,  the  ihortgagee 
should  not  be  aHowed  to  file  a  bill  for  foreclosure,  yet  that  does  not  apply  to  the 
]»re8ent  case.  Here  there  has  been  no  decree  for  redemption,  but  only  for  an 
account. 

m.  Suppose  it  should  happen,'  under  this  decree,  that  the  master  should  re- 
port a  sum  to  be  due  to  the  mortgagees  greater  than  the  value  of  the  estate^ 
the  pfaiaiifofcoQne  Woddoot  then  take  a  decree  for  redemption,  nor 
proceed  farther  in  this  suit ;  and  *the  defendants  could  not  compel  her  [^Ib} 
to  proceed  in  it.  There  would  be  no  alternative  but  to  endeavor  to  pro* 
cure  this  bill  to  be  dismissed.  The  court  would  not  certainly  so  far  defeat  a 
mortgagee  of  bis  just  rights* 

IV.  As  to  the  question  of  the  priority  of  the  suits,  that  in  which  the  defen- 
dants are  proceeding  in  Jamaica  has  clearly  the  priority.  It  was  begun  in 
1787,  and  has  ever  since  been  kept  alive  ;  and  the  bill  on  which  it  is  sought 
now  to  restrain  them  from  proceeding  is  a  supplemental  bill  in  that  cause. 

The  Vice-Chanceltor  doubted  whether  he  could  make  the  order*  without 
qualification,  because  it  appeared  to  him  that  the  foreclosure,  which  would  be 
the  result  of  the  suit  in  this  court  if  the  phintifi*  did  not  redeem,  would  not 
be  so  beneficial  to  the  defendants  as  the  decree  in  their  own  suit ;  for  that  in 
their  own  suit  they  would  be  entitled  to  a  decree  for  the  sale  of  the  estate. 

Mr.  Bell  said,  there  were  cases  in  which  tbis  court,  noticing  the  law  of 
Jamaioat  had,  upoir  foreclosure,  decreed  a  sale  of  the  estate  in  the  West  Indies. 

M  1  Fowl,  fixeh.  Pke.  271). 

(/)  I  Vera.  220.  It  wu  held  there,  by  the  lord  keeper  Guilford,  that  the  defendant  to  a  hUl  for 
ftodenapticm  in  the  exchequer  might  file  a  bill  to  foreclose  in  chancery ;  and  that  the  defendant  in  the 
tkli&r  aust  coold  not  plead  the  prior  aait  in  th%  exchequer.  In  that  case  no  decree  had  been  made 
te  the  exeheqoer,  thong h  it  appears  the  defendant  theie  had  pat  in  bis  answer.  Bw  Jujf  v.  Bre<iir, 
1  Eq.  Abr.  1S5. 

Vou  L  ,  a 
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The  VicE*CflANCBLLOR:— All  the  parties  are  in  Ei^land ;  and  it  is  plain 
therefore  that  the  accounts  can  much  more  conveniently,  as  well  as  nM)re 
satisfactorily,  be  taken  here  than  in  Jamaica.  It  appears  to  me  that  the  plain- 
tiflf  in  this  court  has  a  clear  equity  to  be  protected  against  a  double  account  of 
the  amount  due  on  the  mortgages.  I  shall  therefore  make  an  order  to  re- 
strain the  defendants  from  proceeding  in  Jamaica  until  the  further  order 
[*16]  of  this  court,  with  liberty  to  the  defendants  to  make  such  ^application  as 
they  shall  be  advised,  with  respect  to  the  Jamaica  cause,  after  the  master 
shall  have  made  his  report  here ;  the  plaintiff  io  this  cause  undertaking  to^ 
consent  to  such  order  or  orders  in  the  court  in  Jamaica  as  this  court  shall 
think  reasonable,  (g) 

The  following  is  tho  order  pronounced: — 

*'This  court  doth  order  that  the  defendants,  John  Alkins,  John  Mavor,  and 
David  Samuda,  be  restrained,  by  the  injunction  of  this  court,  from  any  further 
proceeding  in  the  supplemental  suit  in  the  pleadings  mentioned,  instituted  by 
the  defendants  in  the  court  of  chancery  in  the  island  of  Jamaica,  until  the  fur* 
tfaer  order  of  (his  court,  with  liberty  for  the  said  defendants  to  make  such 
application  to  this  court  as  they  shall  be  advised,  with  respect  to  such  suit  in 
Jamaica,  c^fter  the  said  master  shall  have  made  his  report  in  this  cause,  under 
the  order  made  in  this  cause  the  10th  day  of  February  1821 ;  the  plaintiff,  by. 
her  <SQUDsel>  undertaking  to  consent  to  any  order  to  be  made  in  the  said  suit  in 
Jamaica,  which  this  court  shall  at  any  time  think  reasonable." 

Reg.  Lib.  1832;  B.  24»8. 


[•17]   *RiCHAftD  Mabriott,  and  Julia  Ann  Marriotti  infants,  by  W.  Pallet, 
their  next  friend,  plaintiffs ;  and  Richard  White,  R.  Andrews,  and 
Sir  John  Chandob  Read,  defendants. 

1833, 5ih  Noyember — Pradice. 

A  penon  who  »  not  a  pRity  to  a  cause  rosy  preseot  a  petition  in  the  cause  to  have  deeds  belong. 
mg  to  him,  tvhich  had  been  brought  into  the  master's  office  under  the  usual  direction  in  the  decree, 
deliTered  out  to  him. 

In  1802,  John  Pettit  sold  and  conveyed  to  John  Marriott  and  Richard  Mar- 
riott, deceased,  the  manor  of  Abbot's  Hall  in  the  county  of  Essex,  and  certain 

(g)  See  Hwrriwn  ▼.  Oumey,  d  J.  &  W.  563;  Bu§kby  v.  Biunday,  5  Madd.  S97;  and  SSUoU 
T.  Idtrd  MinUfr  6  Madd.  16,  as  to  4ie  ptm^iple  on  tvbich  this  court  aets  in  cases  where  proeecdingt 
were  instituted  by  the  samo  partifts  as  to  the  same  subject-matter  m  a4breign  court.  In  the  two 
first  cases,  this  court  granted  an  injunction  to  restrain  the  proceedings  in  the  foreign  court..  [In- 
junction ^rranted  to  restniin  defendants  from  suing  in  Ireland,  Lord  Portarlington  ▼.  Sotdhy,  3 
Mylne  &.  Keene,  104.  See  further,  Diggt  ^  Keithy.  Woleott,  4  Cranch,  179.  Bicknell  ▼.  Field, 
8  Paige,  440.  Ward  r,  Arredondo,  HopkinB,  UIZ.  WafArtntT.  ^ofman,.  16  Peters.  57.  Salt  r. 
DonegaXt,  Lloyd  dt  Goold,  82.  Amer,  Cb.  Dig.  Jurisdiction,  IV.  Mitchell  ▼.  Smithy  I  Paige,  287, 
Bre€9ort  ▼.  ifJimeey,  I  Bdw*  551.     Wedderburn  v.  Wedderburn,  2  Beav.  208.] 
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1622._MirrJott  ▼.  Wbite  and  others. 

Other  hereditaments,  situate  in  Stratford  ki  the  same  county,  and  receiired  the 
purchase  money.  But  some  doabtfe  existing  as  to  the  title  to  part  of  the  pre<* 
mises,  Peltit,  by  an  indenture,  dated  the  26th  March  1802,  assigned  another 
estate,  situate  in  Hemstead  and  Steeple  Bumpstead,  in  the  county  of  Essex,  to 
ooe  Baxter,  for  the  remainder  of  two  terms  of  years,  upon  certain  trusts,  for 
indemnifying  the  Marnbtts  against  any  claim  which  might  be  made  to  the 
property  sold  to  them,  within  twenty  years  from  the  date  of  the  indenture  ; 
and,  at  the  expiration  of  that  time,  upon  trust,  at  Pettil's  expense,  to  re-assign 
the  estatis  comprised  in  that  indenture,  to  Pett{t,lus  executors,  administrators, 
and  assigns. 

Pettit  deliirered  this  indenture,  and  several  other  deeds  and  writings  relating 
to  the  title  to  the  premises  in  Hemstead  and  Steeple  Bumpstead;  to  Baxter ; 
and.Baxter  deposited  them  with  tlie  Marriotts,  and  afterwards  died. 

*Jehn  Marriott  died  in  1818,  having  devised  and  bequeathed  all  his   [^18] 
real  and  personal  estate  to  Richard  Marriott,  upon  certain  trusts,  for 
the  benefit  of  the  plaintifit,  and  appointed  Richard  Marriott  his  executor. 

Richard  Marriott  diedin  1818;  having  appointed  the  defendants,  White  and 
Andrews,  his  executors. 

By  the  decree  made  on  the  hearing  of  this  cause  in  June  1818,  it  was  re- 
ferred to  the  master  to  take  (tn  account  of  the  personal  estates,  and  of  the  rents 
and  profits  of  the  real  estates  of  the  two  Marriotts ;  and,  for  the  better  taking 
of  those  accounts,  the  parlies  were  to  produce  before  the  master  all  deedsi 
papers,  and  writings,  Intheir  ousiody  or  power  relating  thereto. 

In  pursuance  of  this  dqeree,  Whfte  and  Andrews  deposited  in  the  master's 
office  all  the  deeds  and  writings  that  had  come  into  their  hands,  bs  the  personal 
representatives  of  the  Marriotts;  and  amongst  them,  the  deeds  and  writings 
relating  to  the  title  to  the  premises  at  Hemstead  and  Steeple  Bumpstead. 

Pettit,  Risty  and  French,  presented  a  petition  in  this  cause,  stating  that  Pettit 
had  sold  those  premises  to  Rist  and  French,  and  that  the  period  for  which  the 
indemnity  was  to  continue  had  expired  ;  and  therefore  praying  that  it  might 
be  referred  to  the  master  to  inquire  and  state  whether  the  purposes  for  which 
the  deeds  and  writings  were  deposited  with  the  Marriotts  had  been  answered. 
An  order  was  made  according  to  the  prayer  of  the  petition  on  the  27in  June 
last ;  and  the  master,  by  his  report,  dated  the  Slst  of  July  following, 
certified  that  the  purposes  for  which  the  deeds  •and  writings  were  de-  [*I0] 
posited  with  the  Marriotts  bad  been  answered. 

Pettit,  Rist,  and  French,  now  presented  another  petiiiop  in  the  cause ;  and 
after  stating  the  facts  before  mentioned,  and  that  there  was  nothing  in  the 
transaction  between  Pettit  and  the  Marriotts  which  gave  occasion  to  the 
carrying  of  the  deeds  of  indemnity  into  the  master's  office,  but  that  the  etpe* 
diency  of  sodoing,  (if  any  such  expediency  existed)  arose  out  of  considerations 
affecting  those  persons  alone  who  were  interested  in  the  estates  of  the  Marri* 
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otts,  and  were  altogether  foreign  from  the  purpoees  of  the  indemnity,  or  the 
interest  of  the  petitioner^!,  thai  the  cosU  of  getting  thoie  doeda  out  of  the  mas* 
ter's  office  ought  to  be  boroo  by  those  ettates,  and  that  the  aum  of  4AB/.  17». 
Sd.  eash  was  then  standing  in  the  name  the  aecountant-geoeral,  to  the  oredil 
of  the  cause,  on  account  of  the  rents  and- profits  of  tho  real  estates  of  Ri<^ard 
Marriott,  they  prayed  that  the  master^  report  iiaght  be  oonfirmed*  aqd  thai 
he  might  be^  ordered  to  deliver  to  Rist  and  French  the  deeds  and  writings 
which  were  deposited  with  the  MarriottSt  and  also  the  indenture  of  the  26th 
of  March,  1802;  and  that  the  costs  of  the  petitioners,  and  all  other  parties 
might  be  taxed,  and  paid  out  of  the  funds  arisnig  from  the  rents  and  profits 
of  the  real  estates  of  the  Marriotts* 

Mr.  Bell,  and  Mr.  AJcack^  for  the  petittonerv. 

Mr.  JSMfl,  and  Mr.  Tei^K  for  the  plaintifis,  opposed  that  p«i«  of  the  prayer 

of  the  petition  which  related  to  the  costs* 

[♦20]       tThe  yicBCBA]vcBu.ojL:--^  the  term  of  twenty  years  wm  not 

expired  when  the  deeds  were  hrooghtf  into  the  masler^s  oSor*  the  tes« 

tator^s  estate  had  an  interest  in  those  dee^  at  that  time,  and  they  were  therefore 

property  brought  into  court  under  the  decree. 

A  stranger  may  intervene  in  a  cause  with  respect  to  a  olkim  of  interest  in 
property  which  the  court  has  taken  under  its  protection;  as  opoo  a  petition  to 
be  examined  pro  inUres$e  suo,  or  to  be  at  liberty  to  bring  an  ejectmeat  where 
the  court  bad  appointed  a  receiver^ I] 

His  honor  made  an  order  for  the  delivery  of  the  deeds,  aeooriiinf  to  the . 
prayer  of  the  petition;  and  directed  the  easts  of  all  partieib  under  the  former 
order»  as  well  f|S  under  ibe  present  petition,  to  be  taxed,  and  paid  out  of  the 
msm  (408/«  17s.  Bi)  in  courL . 


Garstonb  v.  Edwaus. 


18S9»  6tli  Ncnramber. 

BidcUiigt  win  not  be  opened,  eTea  is  a  ereditot'efiiit,  upon  aa  Mviaee  of  3502.  opoa  €,S0OI. 

Mb.  HoBiiB  moved  to  open  biddings  upon  an  advance  of  850/.  upon  5,30021 
on  the  ground  that  this  was  a  creditor's  suit,  and  an  insolvent  estate ;  and  he 

P]  Whetber  a  puiy  k  entmed  to  relief  hy  petition  or  must  tpply  hj  bm,  depends  on  oiremn. 
vtuces  end  the  eonsd  diwsMtionof  the  chancellor.  Whew  Uie  peUtion  levpon  eome  eollateial 
matter,  which  has  reference  to  a  enit  in  court,  he  may  be  relieved  on  petitbn.  CbdieiM  ▼.  Gclefen, 
10  Johns.  Rep.  508.  A  bill  was  dismissed  where  Uie  proper  application  was  by  motion  qr  petition. 
Pe^v.  P^f,  Hopltins,  58i.  See  further,  Mattw  of  Botiwiek,  4  Johns.  Ch.  Rep.  102.  CMamM^r 
▼.fflrmis,  poet,  381. 


CABJ0  m  QHANCERY, 


1833.— Curt  f .  B«ode. 


cited  Brooks  v.  Smiih,{a)  in  which  case  the  advance  was  only  5002.  upon 
IQfiOQL ;  and  WkUe  v.  WiboUf  {h)  where  there  was  the  same  advance  upon 
the  same  sum,  and  the  motion  was  reiiised  solely  because  the  report  had  been 
cQofirmed,  In  the  two  cited  c^iesi  the  advaooe  was  ooiy  6L  per  cent  upon 
the  purchase  money ;  here  U  was  6^.  per  ceiit.(c) 

*The    Vice» Chancellor  refused  the  amotion;  «ym|^  it  is  true  the   [*21] 
court  does  not  con&oe  itself  to  a  particular  rate  per  cent  although  10/. 
per  cent  ia  a  sort  of  general  rule.    The  cMes  eiled  ostablisht  that  where 
an  advance  so  largo  as  600L  is  oftred,  the  ^burt  WiQI  act  upon  it,  though  it 
be  less  than  lOA  per  oen^  init  in  this  otm  9SQL  only  ia  ofbced.[l] 


Cn«r  IP.  Boona* 


An  order  l»Ta«  beenobli^iBd  by  pteintUT  to  take  a  4imairar  off  th*  file,  il  is  imgokr  iTtlis 
Mmduit  file  a  plea  and  aaewsr  Wnt  the  deommr  m  aetoslljr  t^ea  oC 


Me.  jEbe  moved  that  the  plea  and  answer  of  A.  C.  Boode,  one  of  the  defen- 
dants in  this  caos|e«  filed  on  the  1st  day  of  November  instant,  might  be  taken 
off  the  file  for  irregularityp  with  costs  to  be  taxed* 

On  the  8lh  of  October,  Boode  filed  a  demurrer  to  the  bill.  On  the  1st  of 
November,  the  plaintiff  mov^i  to  take  the  demurrer  ofi'the  file,  on  the  ground 
that  it  had  been  put  In  after  the  defendant  had  obtained  orders  for  time  to 
answer.  The  motion  was  granted ;  and,  on  the  same  day,  before  the  de- 
murrer was  taken  ofi*,  or  even  the  order  drawn  up,  the  defendant  filed  a  plea 
and  answer.    In  this  stage  the  i>resent  motion  was  made  by  the  plaintifls« 

Mr.  Ko9^  in  support  of  the  motion,  insisted  that  there  could  not  be  two  ie- 
fisnces  on  the  files  of  the  court  at  the  same  time ;  and  cited  Curzon  t.  Lord 
De  la  Zouch,(a) 

♦Mr.  ifarfe  contra :—  [^22] 

The  moment  the  order  is  pronounced  the  demurrer  is  off  the  file ; 
Lorimer  ▼.  Lorimer»(f>)    Can  the  plaintiff  complain  that  the  defendant  saves 
him  the  trouble  and  expense  of  serving  the  order  t 

(«)  3  Yes.  St  B^  144.  (S)  UVei.  151.  (c)  Set  who  Ex  furU  ParHngUm,  1  Bell  db  Beatty, 
B09.  ^ 

(4)  1  Swaiiet  185»  note  (a).       (0  1  J.  di.  W.  S84. 

{1]  The  laastiae  e#  opeRinf  biddings  haa  not  been  adopted  m  New.York.  WiUianmn  r.  IkU,  8 
Mum.  Ch.  Rap.  990.  See  ate  Lansing  y.  McPherwn,  3  Johns.  Ch.  Rep.  4!24,  Brookfield  v. 
Bradley,  poet,  ^  A  penon  present  at  the  eale  allowed  to  open  biddings,  bat  a  larger  advance  ex- 
peetad  ftmn  him.  T^tidah  W  Wmrre,  Jscob,  535.  Vide  Biggt  ▼.  R9W§,  Sausse  &  Soullj,  159, 
and  lUitea  of  the  Reporters,  where  tiie  cases  on  thesnbjeot  are  oolleoted.  An  adfanee  on  the  Taloa 
or  tha  tioiher  raqaind,  in  sddltioa  to  the  adTanoee  oa  the  priea  of  tho  la|i4.  Bat$9  f.  B^nmr^  6 
.380. 
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1832.^Brookfi6ld  v.  Bimdiey. 

Mr.  JKbe,  in  reply : — 

This  order  is  never  senred,  but  is  taken  to  the  clerk  In  court,  and  be  taker 
tbe  demurrer  off  the  file. 

The  Vice-Chancdhr  said  that  the  demurrer  was  not  taken  off  the  file  hf 
the  mere  pronouncing  of  the  order ;  but  that  when  the  order  ts  drawn  up,  it 
is  carried  to  the  cler^  in  court,  who  withdraws  the  demurrer,  aad  usually  an« 
nexes  the  order  to  it. . 

In  order,  however,  to  save*  unnecessary  expense,  the  Vice-Ohancdhr  did 
not  order  the  plea  and  answer*  to  be  taken  off  the  file,  but  directed  that  the 
defendant  should  pay  the  costs  of  tbe  motion,  and  that  the  plea  and  answer 
should  be  taken  as  if  regularly  filed. 


[*23]  ^Beookfxbld  v.  Bradlbt. 

1823, 6th  Noyeinber.~Bt<i<2{fi^«. 

Two  lots  ordered  to  be  re-eold  in  one,  where  the  ftdrance  ofiered  on  the  imaller  lot  wu  not  f  uf  • 
Boient  to  authorise  the  openingr  of  the  biddings  for  that  lot  sepsntely.  (a) 

Upon  a.  sale  before  the  master,  two  lots  were  purchased  by  A.  B. ;  one  for 
656/.  and  the  other  for  9l/. 

Mr.  Garratt  moved  to  open  the  biddings,  offering  an  advance  of  1^0/.  for  the 
former  lot,  and  30/.  for  the  latter. 

The  vice-chahceUof  refused  to  make  the  order  for  the  second  lot,  the  ad- 
vance being  under  40/1 ;  but  recommended  the  party  moving  to  give  a  new 
notice  of  motion,  that  the  biddings  for  the  two  lots  might  be  opened,  and  that 
a  re-sale  might  take  place  in  one  lot,  upon  an  advance  of  100/.  on  the  two 
lots.  This  would  remove  the  difiiculty  of  the  small  advance  upon  the  second  lot. 

A  new  notice  of  motion  was  accordingly  given,  and  the  order  was  made 
for  a  re-sale  in  one  lot,  on  an  advance  of  100/. 


[•24]  *GHEi8TOPHEa  Wbllman,  plaintiff;  Joseph Bowrino,  William  Wbavbh, 
and  Elizabeth  his  wife,  John  Axe,  Mary  Genob,  and  Georqb  Bow 
EiNo,  defendants. 

18S3, 7th  NoTend>er.'-^on«<rtttfli0fi.  .Surrender, 

The  ultimttc  li»iUtion  on  a  surrender  of  copyholde,  in  default  of  mppointment  heuig  to  the  two 
first  named  exeeutors  or  administrators  of  the  sorrenderor,  and  the  enelOB  of  the  nwoor  not  admit, 
tine  tenants  to  any  larg^er  estate  than  to  two,  for  their  joint  lires  and  the  life  of  the  eurviror,  theee 
ezecutuTs  or  administf  atom  are  not  trustees  for  the  customary  heir* 

Qaety,  whether  the  administraton  ahall  hold  for  their  own  hemfit,  or  tt  tmstvee  for  ibe  nest 
of  kin. 

(a)  So  Wattt  Y,  Martin,  4  Bro.  113.    Vide  OareUme  y.  Bdti>4urds,  ante,  90. 
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1829.<— Wellman  ▼.  Bowrinf  and  othen. 

The  plainiifif  daiiD^d  to  be  absolutely  enlilled  in  equity  to  a  copyhold  estate 
of  the  manor  of  Slape*  in  the.  county  of  Dorset.  His  bill  prayed  that  Joseph 
Bowring,  on  whom  the  legal  estate  had  descended,  might  be  declared  to  be  a 
trustee  for  his  benefit*  «nd  be  decreed  to  execute  such  surrender  as  he  should 
direct. 

According  to  the  customs  of  ihe  manor  of  Slape,  no  tenant  can  be  admit- 
ted to  an  express  estate  of  inheritance.     The  largest  estate  to  which  tenants 
are  ever  admitted,  is  to  two  lor  their  joint  Hires  and  the  lire  of  the  longest  liver 
of  them.    But  any  tenant  admitted  for  his  life  has  a  power  to  nominate  one  or 
two  persons  to  succeed  bim»  "jointly  and  successively,"  as  tenant  or  tenants ; 
and  that  right  of  nomination  may  be  exercised  either  by  surrender  in  open 
.court,  or  out  of  coort,  by  writing  executed  in  the  presence  of  two  tenants  of 
the  manor,  who  must  attest  the  same ;  and  the  form  of  such  surrender  or 
nomination  is  to  the  sorreoderee  or  nomitiee  **  and  his  assigns  for  ev«r  ;"  or  if 
two,  to  them  ^  and  their  assigns  for  ever."  A  nomination  of  this  kind  need  not 
be  pi«sented  4o  the  steward  oT  the  manor,  or  at  the  court,  before  the  nominee 
applies  to  be  admitted.    It  was  also  alleged  to  be  a  custom  of  the  manor,  that 
a  surrenderee,  belore  he  has  himself  been  admitted,  may  surrender  in  favor  of 
another  person,  who  is  entitled  to  be  admitted  although  the  original  sur- 
reoderee  has  never  been  admitted,  ^provided  he  pays  the  double  fine.  [*25] 
Where  there  has  been  no  surrender  or  nomination,  the  heir  at  law  of  the 
last  tenant  is  entitled  to  be  admitted,  subject,  however,  to  the  right  of  the 
widow  to  ibe  estate  dunog  her  widowhood.    The  fine  payable  by  a  widow 
on  adomtance^  is  one  penny ;  that  payable  by  the  heir  at  law  or  nominee  in 
respect  of  the  estate  in  question,  10/. 

In  1764,  Joseph  Bryant  was  entitled  to  the  estate  now  clainried  by  the  plain* 
tiffl  On  the  13th  July  1764,  in  consideration  of  his  intended  marriage  with 
Elixabeth  Wellman,  be  surrendered  this  estate  into  the  hands  of  two  of  the 
customary  tenants  of  the  manor,  according  to  the  custom  thereof,  lo  the  use 
of  Benjamin  Wellman  and  John  Bowring,  for  their  lives,  and  the  life  of  the 
survivor  of  them,  and  of  their  assigns  for  ever,  according  to  the  custom  of  the 
manor»  upon  trust,  to  stand  possessed  thereof  in  trust,  after  the  marriage,  to 
permit  Bryant  to  receive  the  rents  and  profits  to  his  own  use,  during  his  life;  and 
after  his  decease*  in  trust  to  permit  E,  Wellman  to  receive  the  rents  and  profits 
dorii^  her  life ;  aad»  after  their  decease,  upon  trust,  to  surrender  the  same  to 
the  use  of  such  4mt  or  two  children  of  the  said  marriage  as  Bryant  and  bis 
wife,  or  ibe  survivor,  should  appoint ;  and,  in  default  of  appointment,  upon 
trost,  for  stich  one  or  twa  children  absolutely ;  and,  in  case  there  should  be  no 
such  issue,  then  upon  trust,  within  two  calendar  months  next  after  the  decease 
of  the  survivor  of  Bryant  and  his  wife,  to  surrender  the  estate  to  the  use  of 
such  pNerson  and  persons,  for  the  term  of  his,  her,  or  their  life  or  lives,  and  of 
his,  her,  or  their  assigns,  for  ever,  as  Bryant  should,  by  any  writing,  or 
by  his  last  will  and  testament,  executed  and  •attested  respectively  as  [*26] 
tberdo  aientioiied«  nominate  or  appoint ;  and,  for  want  of  such  nomination 
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or  appointmeot,  upon  trust,  to  sonrttider  to  the  oto  <»f  the  oxociitors  or  adminis- 
trators of  Bryant,  if  not  exeeedtiig  t5»o,  for  the  term  of  their  lives,  and  of  their 
assigns,  for  erer ;  bat  if  be  sbooM  leaTe  more  then  twoexeeetors*  or  administra- 
tion to  hhn  shoaid  be  granted  to  more  than  two»  then  to  the  use  of  the  two  that 
should  be  first  named  in  his  will  as  his  execators,  or«  in  the  admiostratiof),  as 
bis  administrators,  for  the  term  of  their  lin«,  end  of  the  life  of  the  longest  liver 
of  them,  and  of  his  or  her  assigns,  for  even  The  deed  by  which  these  uses  were 
declared,  contained  a  power  for  ^  husband  and  wiib»  at  any  time  during  their 
joint  lives,  with  the  consent  of  the  trueteett  or  of  the  survivor  of  them,  or  of  the 
executors  or  admiuistrators  of  sooh  survivor,  to  revoite  the  surrender,  and  to 
dispose  of  the  premises,  as  they  should,  with  the  like  eonaent,  think  fit.  This 
surrender  was  duly  executed,  but  the  trustees  w^re  not  regularfy  admitted  to 
the  estate. 

The  marriage  between  the  parties  was  ehortly  afterwards  solemnieed.— 
There  never  was  any  issue  of  this  marriage.  In  the  year  1779,  Byrant  died 
intestate,  and  without  having  made  any  appointment  or  nomination  in  pursu* 
anee  of  the  power  reserved  to  him,  and  without  having  in  any  manner  revoked 
the  uses  of  the  settlement,  leaving  Elizabeth  Bryant,  his  widow,  and  John 
Bowring,  since  deceased^  son  of  John  Bowring,  the  trustee  of  the  settlement, 
his  nephew  and  heir  at  law,  and  heir  according  to  the  custom  of  the  manor t 
him  surviving.  Soon  after  Bryant's  denth,  his  widow  obtained  letters  of  ad* 
ministration  of,  his  personal  estate,  and  she  called  upon  the  trustees  to  surren* 
der  the  estate  to  her,  according  to  the  provisions  of  that  settlement ;  an# 
[♦37]  they,  although  they  had  not  themselves  been  regularly  ♦admitted,  yet  it 
being  supposed  that  they  were  regular  in  so  doing,  at  a  court  bolden  for 
the  manor  on  the  SOlh  of  June  1782,  absolutely  surrendered  the  Estate  to  her 
and  her  assigns  for  ever,  according  to  the  custom  of  the  manor. 

Mrs.  Bryant  was  thereupon,  at  the  same  court,  admitted  to  hold  the  estate 
for  the  term  of  her  life,  aea^rding  to  the  custom  of  the  manor.  Her  admission 
was  in  the  following  form  ;  '*To  this  court  came  Elisabeth  Bryant,  widow  and 
administratrix  of  all  and  singular  the  goods  and  chattels  of  J.  Bryant,  her  late 
husband,  deceased,  and  tocrii  of  the  lord,  by  the  delivery  of  the  Stewart,  all, 
dec.  by  virtue  of  a  certain  sorrebder  to  her  thereof  made  by  B.  WellnMin  and 
John  Bowring,  bearing  even  date  herewith ;  to  hold  the  said  premises  unto  the 
said  E.  Bryant  for  the  term  of  her  life,  according  to  the  custom  of  the  said  ma* 
nor.  Under  the  rent,  duties  and  services  accustomed  for  the  same ;  and  for  such 
estate  so  to  be  had  in  the  premises,  the  said  Elisabeth  Bryant  gave  to  the 
lord,  for  a  fine»  10/.  and  was  admitted  tenant,  but  her  fealty  wav  dispensed 
with.** 

According  to  the  form  of  this  admission,  Mrs.  Bryant  was  entitled  to  the  ab- 
solute property  in  the  premises,  and  had  full  power  to  dispose  thereof,  the  form 
of  her  admission  being  that  used  by  the  custom  of  the  manor  to  give  the  long- 
est aqd  most  absolute  property  in  lands  held  of  that  manor.  After  her  admit* 
tanoe,  she  notninated  Betijamin  Weltmad,  and  Benjamiti  Wellmatt  the  yotmger, 
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l8SB.-^W«Uiiiftii  ▼.  Bowring  and  otheri. 

Us  son,  to  be  admitted  to  the  estate  upon  her  deceaaei  She  herself  continued 
iD  possession  of  the  estate  aatil  the  time  of  her  death.  In  1803  she  died  ;  hav« 
iog  paid  aU  her  hnstand's  debts ;  so  that  since  her  death  no  one  had  adminis- 
tered to  his  estate. 

^Benjaoihi  Wellaian  the  elder  having  died  in  Mrs.  Bryant's  lifetime,    [*28] 
B.  Wellnnan  the  younger,  upon  her  death,  became  entilled  absolutely  to 
the  estate  under  her  nomination;    Accordingly,  on  the  8th  of  August  1803,  he 
was  adaiitted  tenant  of  the  estate  for  bis  life,  according  to  the  custom  of  the 
roaoor»  and  paid  to  the  lord  the  customary  fine  of  10/.    He  continued  in  pos- 
session of  the  estate  until  his  death.    In  1806  he  died,  having  duly  nominated, 
according  to  the  custom  of  the  manor,  his  son,  Hugh  Wellman,  to  be  admitted 
tenant  opoo  his  death';  but  after  his  death,  his  widow  was  admitted  for  her 
widow's  estat&     Hugh  Wellman  died  in  her  lifetime,  leaving  the  plaintiff,  his 
Iffoiher  and  heir  at  law,  and  heir  according  to  the  custom  of  the  manor.    The 
pkufitiff  was  also  the  eldest  son  and  heir  at  law,  and  heir  according  to  the  cus' 
torn  of  the  manor,  of  B.  Wellman  the  younger.    In  1813,  the  widow  of  B. 
Weliman  the  younger  died»  and  the  plaintiff  thereupon  was,  at  a  court  baron 
bdd  for  the  manor  on  the  0th  of  June  1813,  duly  admitted  to  the  estate  for  his 
Ufe»  according  to  the  custom  of  the  manor,  as  eldest  son  and  heir  at  law,  or 
eastomary  heir  of  Benjamin  Wellman  the  younger,  and  as  eldest  brother  and 
hdr  of  Hugh  Wellman.    This  admission  was  in  the  following  form :  "  To  this 
conn  cometb  Christopher  Wellman,  of  Bristol,  in  the  county  of  Somerset,  e!d- 
est  800  and  heir  at  law  or  customary  heir  of  Benjamin  Wellman,  deceased,  and 
also  eldest  brother  and  heir  of  Hugh  Wellman,  deceased,  who  was  heir  and 
nominee  of  the  said  Benjamin  Wellman,  and  who  died  an  infant,  and  claimeth 
to  hold,  for  the  term  of  his  life,  all,  &c.  by  virtue  of  being  the  eldest  son  and 
customary  heir  of  the  said  B.  Wellman,  deceased,  and  of  being  the  eldest  son  and 
customary  heir  of  the  said  Hugh  Wellman,  also  deceased,  tlie  nominee 
of  the  said  B.  Wellman,  *and  who  died  an  infant,  unadmitted  and  inca-    [*29) 
pable  of  making  any  act  to  dispose  thereof  according  to  the  said  man- 
or;  and  the  said  Christopher  Wellman  prayeth  to  be  admitted  as  tenant  there- 
to; to  whom  the  lord  of  the  manor  doth  here,  in  full  court,  grant  seisin  there* 
of  by  the  rod  ;  to  hold  the  said  premises  unto  the  said  Christopher  Wellman 
for  his  life,  according  to  the  custom  of  the  said  manor,  under  the  yearly  rent  of 
4i.  4d.  and  all  heriois,  dues,  duties  and  services  of  right  due  and  accustomed  to 
the  lord  of  the  said  manor  for  the  same;  and  the  said  Christopher  Wellman, 
for  such  his  estate  in  the  said  premises,  gave  to  the  lord  of  the  said  manor,  for 
a  fine,  the  sum  of  lOL  but  his  fealty  is  respited.** 

It  was  not  discovered,  until  a  short  tlnoe  before  this  bill  was  filed,  that  Ben- 
jamin Wellman  and  J.  Bowring  had  not  been  regularly  admitted  before  the 
surrender  to  Mrs.  Bryant  in  the  year  1782,  and  that  the  surrcndelr  then  made 
was  inoperative  as  to  the  legal  estate,  which  had  remained  in  J.  Bryant  until 
his  deatht  and  upon  his  death  descended  to  John  Bowring,  as  his  nephew 
Vol.  L  3 
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and  heir  at  law  and  customary  heir.  Joseph  Bowring,  the  derendaat,  was 
the  heir  at  law,  and  heir  according  to  the  custoni  of  the  maoor*  not  only  <^ 
John  Bowring  the  trustee  named  in  the  settlementt  but  also  of  Joseph  Bry*- 
ant  the  settlor. 

Joseph  Bowring,  and  the  other  defendants,  were  the  next  of  kin  of  Joseph 
Bryant. 
Some  time  before  the  bill  was  filed,  Joseph  Bowring  broQgbt  an  action  of 

ejectment  against  the  tenant  in  possession  of  the  estate  under  the  plain- 
[*30]   tiff;  *and  the  judge  who  tried  the  action  being  of  opinion  that  the  legal 

estate  was  vested  in  Joseph  Bowring,  the  jury  found  a  verdict  in  hk 
favor. 

The  plaintiff  insisted  by  his  bill,  that  it  was  intended  by  Bryant  and  all  the 
parties  to  the  settlement,  that  the  whole  interest  in  the  premises,  subject  to 
the  life  estate  thereby  created,  and  in  the  event  of  there  being  no  children  of 
the  marriage  or  other  appointment  by  Bryant,  should  be  enjoyed  by  his  admin- 
istrators or  executors  for  their  own  use  and  benefit ;  and  that  it  was  in  conse- 
quence of  this  intention  that  Bryant  abstained  from  making  any  other  disposi* 
tion  of  the  ultimate  interest  in  his  estate,  though  he  waa  entitled  to  do  so  by 
the  settlement:  He  also  insisted  on  various  acts  by  which  the  defendant 
Joseph  Bowring,  as  well  as  John  Bowritig  the  youtiger,  through  whom  he 
claimed,  and  all  the  other  defendants,  had  repeatedly  admitted,  that  they  had 
no  claim  to,  or  beneficial  interest  in,  the  premises;  and  on  the  fact,  that  John 
Bowring  and  the  defendants,  though  they  well  knew,  long  befi^re  the  year 
1808,  that  Mrs.  Bryant  was  not  admitted  to  the  premises  for  her  widow's 
estate,  yet  never  attempted  to  have  it  secured  for  their  benefit,  or  made  any 
claim  thereto  until  after  Mrs.  Bryant's  death  ;  when  Joseph  Bowring,  in  Hilary 
term  1808  (supposing  that  the  legal  estate  was  vested  in  the  persons  claiming 
under  Mrs.  Bryant)  filed  his  bill  in  this  court,  praying,  that  the  premises  might 
foe  surrendered  to  him,  and  that,  if  the  court  should' be  of  opinion  that  Bry- 
ant's  next  of  kin  were  entitled  upon  his  decease  to  the  premises,  then  a  surren^ 
der  might  be  executed  to  such  next  of  kin ;  but  that,  having  lately  discovered 
the  defect  in  the  supposed  want  of  the  admission  of  B.  Wellman  and  John 

Bowring,  he  had  abandoned  that  suit,  and  proceeded  in  the  ejectment. 
[*31J        ♦The  plaintiff  also  insisted,  that  if  the  next  of  khi  of  Joseph  Bryant, 

had  any  interest  in  the  premises,  he,  in  right  of  Mrs.  Bryant,  the  widow 
of  J.  Bryant,  was  entitled  to  one  moiety  thereof. 

The  bill  therefore  prayed,  that  Joseph  Bowring  might  be  declared  a  trustee 
of  the  premises  for  the  plaintiff,' and  might  be  decreed  to  execute  a  proper 
surrender  thereof  to  him ;  or,  if  the  court  should  be  of  opinion  that  Br3*ant*8 
next  of  kin  had  any  interest  in  the  premises,  then  that  the  plaintiff  might  be 
declared  entitled  to  all  such  interest  as  Mrs.  Bryant  had  therein,  and  that 
Joseph  Bowring  might  be  restrained  from  proceeding  in  the  action  of  eject* 
ment^ 
The  defendant  Joseph  Bowring,  by  his  answer,  insisted,  that  Mrs.  Bryant 
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acquired,  by  her  admission,  an  estate  for  her  life  only,  as  the  widow  of  ber 
lale  husband*  and  not  the  absolute  property  in  the  premises,  although  the  form 
of  her  admission  was  the  form  used  by  the  custom  of  the  manor  to  conrer  the 
largest  and  most  absolute  properly  in  the  premises:  and  that,  upon  the  death 
of  John  Bowringy  who  was  the  customary  heir  of  Joseph  Bryant,  as  well  the 
equitabtcr  as  the  I^al  estate  in  the  premises,  became,  and  still  was,  vested  in 
him  (Joseph  Bowriog)  absolutely,  and  not  subject  to  the  trusts  in  the  bill  men- 
tioned, or  to  any  other  trust ;  and  that  neither  the  beneficial  nor  legal  interest 
which  Bryant  had  in  the  premises,  was  efieetually  bound  or  disposed  of  by  the 
settlement  of  July  1764;  and  that  Bryant  did  not,  by  such  settlement,  or  by 
any  other  means,  effeotually  nominate  or  designate  the  persons  who  were  to 
bare  the  benefit  of,  or  to  be  admitted  to  the  premises  after  his  death ; 
and  be  submitted  that,  if  the  settlement  was  effectual  to  vest  in  the  *trus-  [*33] 
tees  any  equitable  or  beneficial  interest  in  the  premises,  he  as  heir  at 
law  of  Bryant,  was,  under  that  settlement,  entitled  to  the  entirety  of  the  pre- 
mises ;  or  that,  as  one  of  Biyaht's  next  of  kin,  he  was  entitled  to  i^  share 
thereof  jointly  with  the  other  defendants. 

The  other  defend&nU,  by  their  answer  submitted  that,  upon  Bryant's  death, 
the  properly  (subject  to  the  estate  limited  by  the  settlement  to  Mrs.  Bryant 
for  her  life)  descended,  according  to  the  custom  of  the  manor,  to  them  and  the 
rest  of  Bryant's  next  of  kin,  or  became  vested,  under  the  settlement,  in  the 
administratrix,  for  their  benefit ;  and  that  Mrs.  Bryant  had  no  right  to  make 
any  iio/Tiioalion  and  sppointiaent  of  the  estate ;  and  that  the  plaintiflf  did  not 
by  the  several  surrenders  and  admissions  in  the  bill  mentionetd,  or  by  any. 
other  means,  become  entitled  to  any  legal  interest  in  the  premises,  or  if  he  did, 
that  he  was  a  trustee  therepf  for  the  next  of  kin.  And  they  also  submitted, 
that,  according  to  the  true  intent  and  meaning  of  the  settlement  and  the  cus* 
torn  of  the  manor,  the  limitation  contained  in  the  settlement,  was  intended  to 
be  a  limiialion  for  the  execution  of  the  trusts  of  Bryant's  vril),  if  he  should 
make  any,  and,  if  not,  for  the  benefit  of  his  children,  or  other  next  of  kin,  who, 
according  to  the  custom  of  the  manor,  would  otherwise  have  been  entitled  to 
the  premises.  And  the  defendants,  Greorge  Bowring,  William  Weaver,  and 
Elizabeth  bis  wife,  in  her  right,  and  Mary  Grenge»  as  three  of  the  next  of  kin 
of  Bryant,  and  (be  defendant,  John  Axe,  as  the  representative  of  Jane  his  late 
wife,  another  of  such  next  of  kin,  claimed  four  fifth  parts  of  the  premises,  and 
of  the  rents  and  profits  thereof,  since  Mrs.  Bryant's  death. 

*It  was  proved  by  evidence  on  behalf  of  the  plaintiff,  that  Mrs.  Bry*    [^da] 
ant,  upon  the  premises  being  surrendered  to  her  by  the  trustees,  did  in 
fact  pay  the  fine  doe- upon  their  admission,  as  well  as  upon  her  own« 

The  ejectment  mentioned  in  the  pleadings  was  first  tried  at  the  summer 
assizes, for  the  county  of  Dorset,  in  the  year  1616,  when  the  plaintiff  was  non<. 
suited  ;  but  the  learned  judge  who  tried  the  action  gave  the  lessor  of  the  plain* 
tiff  leave  to  move  to  set  the  nonsuit  aside ;  and  a  rule  nisi  having  been  ob« 
taioed  for  that  purpose,  it  was  made  absolute  in  Hilary  term  1^X7,    Jhe  a«« 
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tioQ  havii^  again  come  on  the  tciai,  at  the  foilowkig  Bpritig  aasizca  for  the 
county  of  Dorset,  a  verdict  waa  found  for  the  ieaaor  of  the  plaintiff. 
.  The  cause  now  came  on  to  be  heard. 

Mr.  Wingfield,  and  Mr.  PrtMton,  for  the  plainUff  ;-- 

This  estate  is  a  fee  8imple».by  way  of  perpetual  revewal,  and  the  legal  es^ 
tate  in  this  copyhold  is,  according  to  tbfe  kst  decision  «t  law,  in  the  defendant 
Joseph  Bo  wring.  By  the  custon  of  the  manor,  the  parties  who  make  the  sur- 
render are  to  designate  the  person  who  is  to  take.  Why  ia  it  not  a  good  de- 
signation to  say«  *'  i  leave  the  estate  to  the  person  who  is  my  personal  repre- 
sentative ?"  It  may  be  said  that  this  is  a  conversion  into  personal  estate. 
But  that  argument  cannot  be  raised,  because  these  are  words  of  dcscriptkNi 
and  not  of  limitation;  and  therefore  the  person  who  fills  the  descriptfon  is  to 
take  the  estate  beneficially,  and  independent  of  any  trust.  There  is  no  inten- 
tion that  the  persons  here  described  were  to  take  the  estate  in  the  eheractisr 
of  executors  or  administrators,  for  the  words  are  not  to  "the  executors 
[•34]  *and  administrators,''  but  *'  to  the  two  that  should  beJirH  named  /"there- 
fofe^  it  is  quite  obvious  that  the  party  here  designated  as  executor  was 
not  meant  to  take  as  such,  so  as  to  m^ke  the  estate  part  of  the  settlor's  assets. 
Crammer^sc€Ufe;(a)  Spark  v.  SparJk;(A)  Eoans  v.  Charks  ;{c)  Sanders  r. 
Franks^(d)  In  the  last  case,  the  gift  was  "  to  the  executors  and  administra- 
tors, to  and  for  his,  her,  or  their  own  use  and  benefit ;"  and  the  words  '^  to 
and  for  his,  her,  or  theii^  own  use  and  benefit,"  formed  the  ground  of  the  de- 
dstoa.  Here  too  the  settlor  does  not  stop  at  the  words  **  executors  or  adnyin- 
istratprs,"  but  adds,  *!  and  their  assigns  for  ever,"  which  are  equivalent  to  the 
words  which  formed  the  ground  of  decision  in  the  former  case,  and  show  that 
the  executors  and  administrators  were  to  have  a  power  of  alienation.  It  i^ 
quite  clear,  therefore^  from  the  context  of  this  settlement,  that  Bryant  did  not 
intend  to  select  executors,  as  executors ;  but  that  they  should  take  the  estate 
for  their  own  benefit. 

Mr.  Sugden^  and  Mr.  James  Stephens,  for  the  defendant  Joseph  Bowring : — 

It  is  admitted  that  this  estate  is  quasi  an  estate  of  inheritance ;  and  that,  if 
not  otherwise  disposed,  of,  we  are  entitled.  Indeed,  it  is  quite  settled  that 
this  mode  of  limitation  does  create  an  estate  of  inheritance.  The  tenant  may 
cut  tinober,  and  has  all  the  privileges  of  a  tenant  in  lee.  The  courts  incline 
to  hold,  npon  the  slightest  expression,  that  the  heir  is  entitled  to  the  exclusion 
of  all  other  persons ;  therefore,  if  there  had  been  no  specialty  against  our  title, 
we  should  have  taken  as  heir  at  law.  The  parties  might  have  limited  the 
[*d5]  estate  to  themselves,  Without  limiting  it  to  two  ^trustees;  but  their  inten* 
tion  was  to  place  the  estate  throughout  in  trustees :  the  intention  of  the 
parties  was,  in  order  that  they  might  have  trustees  on  whom  they  coold  rely  until 
some  person  became  absolutely  entitled,  that  their  own  executors  should^  be 
trustees.    The  question  is,  who  is  entitled  to  the  equitable  interest;  not  whether 

t«)  I>yw,  a09,  a.  (h)  Cto.  El».  666  sad  840.  {e)  1  Anstr.  138.         (tf)  S  Madd.  U7i 
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the  executors  lake  as  f&tntm^B  deHgUiOm.but  whether  they  take  for  their  owo 
benefit  or  not  It  is  quite  clear,  that  where  property  is  given  to  the  personal 
representatives  of  any  person,  that  they  do  not  take  for  their  own  benefit,  but 
as  trastees.(e)  The  case  of  iZ^y  r.  WaieffiHfrlh(f)  decided  that  it  was  im- 
posrible  that  executors  should  take  any  iolersst  in  the'  clmraeter  of  executors 
which  is  not  liable  to  debts  and  distributioa ;  and  there  the  will  was  not  exe- 
cuted so  as  to  pass  the  estste  itself.  There  was  a  case  mentioned  there,  as 
to  the  diflSculty  which  arose  upon  a  di^poeitioD  of  stock  by  an  unattested  will. 
Thoqgh  all  the  acts  require  thai  a  will  disposing  of  stock  should  be  attested  by 
two  witnesses,  yet  it  was  held,  that,  if  the  will  was  not  so  attested,  the  execu- 
tora  must  hold  it  for  the  persons  for  whom  the  testator  intended  It. 

The  case  of  executors  taking  as  special  occupants,  and  yet  holding  the  land 
aa  assets,  before  the  statute  of  Z  Geo.  IL,  siill  further  supports  this  positbn. 
The  authorities  for  this  are  WeUftdiMg  v.  Wesifaling,  (g)  Duke  of  Devon  v« 
Kinton.  (A)  WiJUana  t.  JehyU.  (0 

Eoans  r.  Okarks^  which  has  been  cited  for  the  plaiotiflf,  has  been 
doabted  repeatedly,  and  has  been  dented  *by  the  Lord  Chancellor ;  be-   [*ae] 
sides*  the  funds  in  that  ease  beknged  to  third  persons.    In  Sanders  v. 
Franks^  the  judgment  turned  upon  the  words  *'  to  and  for  his,  her,  and  their  own 
use  and  benefit,"  which  are  not  found  in  this  case. 

It  was  admitted  for  the  plaintiflT,  that  the  reason  why  the  two  first  executors 
were  to  lake,  was,  not  because  the  settlor  had  any  afiection  for  those  who 
might  be  6nt  named,  but  because  the  custom  did  not  enable  him  to  give  it  to 
more  than  two.    It  cannot  be  supposed  that  the  settlor  intended  a  provision 
for  persons  over  the  appointment  of  whom  he  had  no  control.    The  adminis- 
trator is  the  nominee  of  the  ordinary,  not  of  the  intestate.    The  settlor  could 
not  control  the  way  in  which  the  ecclesiastical  court  might  choose  to  state 
these  persons  as  admmistrators.    If  administration  had  been  granted  to  credi- 
tors, then  the  two  first  named  would  have  taken  as  purchasers,  for  their  own 
benefit,  and  to  the  exclusion  of  the  other  creditors.    Suppose  that  Bryant  had 
made  a  will,  appointing  four  executors,  and  that  the  two  first  named  died  In  his 
lifetime,  there  would  have  been  a  forfeiture  to  the  lord  for  want  of  a  tenant ;  a 
risk  to  which  it  cannot  be  supposed  that  he  meant  to  expose  his  estate,    i 

It  has  been  suggested^  that  the  intention  to  give  beneficially  arose  from  the 
aotictpatioD,  that,  in  the  event  of  intestacy,  the  husband  and  wife  would  be  eti* 
titled  to  represent  each  other;  and  that,  therefore,  this  was  but  a  mode  of  indi« 
rectly  giving  the  esUte  to  them  in  that  event.  That  this  could  not  be  the  in- 
teotioo  is  evident  from  the  frame  of  the  settlement ;  for  the  surrender  to  the  ex- 
ecutors or  administrators  is  not  directed  to  be  made  until  two  months  after 

{e)  Leon.  339.    Bridge  t.  AAoit,  3  Bro.  324.  CO  7  Vm.  425. 

ig)  3  Atk.  466. 

(*)  3  Vent  719 ;  2  P.  W.  381,    Thii  cam  ii  Reported  by  ?.  W.  oader  tbt  hum  ^DuU  ^f  Jh* 
tmn  y.  Atkin9. 
(03yM.681. 
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[*87]  the  decease  of  the  ^survivor  of  the  hosb&nd  snd  ^ife ;  and  besides,  an 
an  estate  for  life  is  giren  tothe  wife  if  she  sand  ves,  which  impltea  that 
nothing  further  is  intended  for  her. 

It  appears  that  the  framers  of  the  settlement  sopposed»  thati  upon  the  death 
of  the  survivor  of  the  trustees,  his  executors  would  be  entitled^  by  the  custom 
of  the  manor,  to  have  their  names  on  the  rolls ;  for  it  is  the  consent  of  the  ex- 
ecutors,  not  of  the  heir  of  the  surviving  trustee,  that  is  required  to  enable  Bry- 
ant and  his  wife  to  revoke  the  uses  of  the  settlement,  and' to  make  a  new  dis- 
position of  the  estate.  And  if  they  supposed  that  the  executoriB  of  the  surviv-' 
ing  trustee  would  by  the  custom  be  entitled  to  have  their  names  on  the  rolls, 
it  may  be  fairly  inferred  that  they  intended  the  estate  to  revert  to  its  andent 
[inc  -of  descent.  Now  the  plaintiff's  claim  restson  tlie  supposed  intention  of  the 
settlor  to  divert  this  property  from  the  regular  course  of  descent.  But  what 
motive  could  there  be  to  alter  the  descendible  quality  of  this  estate  ? 

There  is  another^ ground  that  may  be  taken;  that  this  limitation  operates 
only  in  equity,  and  g[ives  the  other  party  no  equity  wbatevef  to  come  against 
the  party  who  has  the  legal  estate ;  for  the  limitation  is  merely  voluntary. 
Sutton  V.  Chelwt/nd,  (k)  A  limitation  to  executors  and  administrators  must 
inchide  strangers  to  the'  consideration  of  the  settlement.  And  if  a  stranger 
come  for  the  execution  of  a  covenant,  the  answer  is,  that  being  a  stranger  to 
the  consideration,  he  cannot  call  upon  the  court  for  the  legal  estate. 

The  Vicb-Ghancellob: — This  is  a  mere  case  of  intention  upon  the  con* 
[^38]    struction  of  the  settlement.    There  is  here  no  question  that  the  ^admin- 
istratrix  was  a  persona  designaia^  with  apt  words  of  limitation,  according 
to  the  nature  of  the  property,  and  was  entitled  to  take  the  copyhold  as  a  pur- 
chaser. 

The  reial  question  in  the  cause  is,  whether  the  husband  intended  that  the  ad- 
ministratrix should  take  the  copyhold  beneficially  or  as  a  trustee.  A  trust  may 
be  either  expressed  or  implied.  There  is  clearly  here  no  trust  expressed,  [i] 
IVor  is  there  any  thing  In  this  settlement  from  which  a  trust  can  be  implied,  Un- 
less it  can  be  maintained  that  the  copyhold  is  given,  not  to  the  persons  of  the 
executors  or  administrators,  but  to  their  office.  But  if  this  could  be  maintain- 
ed it  would  not  benefit  the  defendant  in  his  character  of  copyhold  heir.  It 
might  benefit  him  in  his  character  of  one  of  the  testator's  next  of  kin.  But  be- 
fore I  can  consider  the  claim  of  the  next  of  kin,  I  must  know  that  t  have  be- 
fore me  all  the  persons,  who,  being  next  of  kin,  are  entitled  to  be  heard  upon 
this  queiti6n.  [2] 

All  therefore  I  can  do  at  present  is,  to  declare  that  the  defendant  Joseph 

<ik)  3  Mer.  349. 

[1]  No  particiilar  form  of  words  ia  neeetBary  to  create  A  tniBt,  the  intent  only  beinj;  re^rdadby 
eonrts  of  eqoity,  Fi»heT  v.  FitUi,  10  Johni.  Rep.  494.  CUmbwlmny.  Thtmpnn,  10  Coim. 
Rep.  d43,  Amer.  Ch.  Xirgeai,  Trust,  1. 

[3]  As^to  neeeassiy  parUes,  vide  Amer.  Ch.  Digest,  Pleading,— Bill,  XVII. 
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ISSS.—Roberts  y.  Roberto. 


Bowrjogt  as  the  copyhold  beir  of  Joseph  Bryant  the  husband,  was  a  trustee  of 
the  legal  estate  for  the  widow  as  administratrix  of  her  husband  ;  and  to  refer 
it  to  the  master  to  inqaira  who  are  the  next  of  kin ;  and  to  reserve  the  consid- 
eration of  all  further  directions  until  after  the  master  shall  have  made  his  re- 
port [1] 


''RoBXRTs  V.  Roberts.   .  [*39] 

18S9,  7Ui  Novemlier.  . 

Where  the  eobject  of  a  sait  hu  been  dispoeed  of  oat  of  eoort,  the  oonrt  will  not  hear  the  oanie 
merely  for  the  porpoee  of  ditpoeinf  of  the  coato. 

THspIaintifT  filed  his  bill  against  the  defendant,  his  brother,  praying 'that  a 
deed,  to  wfajcb  he  claimed  to  be  entitled,  might  be  delivered  up  to  him. 

Aft^  the  suit  was  ripe  for  hearing,  the  defendant  purchased  of  the  plaratiiT 
that  fitle  under  which  he  claimed  the  deed. 

The  cause  was  now  called  on  to  be  heard. 

Mr.  SugieUf  for  the  defendant,  stated  these  facts  to  the  court,  and  wished 
the  cause  now  to  be  heard,  for  tlie  purpose  of  determining  the  question  of  costs 
of  the  suit. 

Tbe  counsel  on  the  other  side  admitted  the  factsi  and  were  also  desirous  that 
the  cause  shouM  be  heard  for  that  purpose. 

The  Vwx*CBAKCELLon : — The  court  entertains  the  subject  of  costs  only  as 
incidental  to  the  subject  of  the  suit.  When,  out  of  court,  the  parties  dispose 
of  the  subject  of  the  sait,  they  must  dispose  of  the  costs  also.  .  The  court  will 
not  hear  tbe  cause  for  that  purpose.  [2] . 

(1]  Thiacaae  appean  to  hare  been  lidgated  with  great  xeal.  In  9  RoatfeD,  374,  (he  decree  of  the 
Tiee  chancellor  waa  affirmed  by  the  lord  chancellor.  Bat  the  qoestton  whether  the  wife  took  a  bene- 
ficial intereet  waa  still  left  open.  The  case  having  then  come  back  to  the  succeseor  of  tha  former 
Tiee^haneeBor;  (Sir  John  Leach) ;  the  then  yiee-chancellor,  (Sir  Ijaoncelot  Shadwell,)  decided  that 
he  waa  bound  to  deelaie  that  Elizabeth  BryAnt  did  take  the  eqaiuble  fee  in  this  copyhold  estate, 
aa  the  adminiatratrix  of  her  hoaband,  and  as  part  of  his  personal  estatoi  and  it  was  accordingly  d^ 
dared  that  Elnabeth  Bryant  as  administratrix,  Ac,  was  entitled  to  the  eqiiitable  fee  of  the  copy- 
hold, dbc.  for  the  benefit  of  her$elft  and  the  next  of  Irm,  of  the  said  Joseph  Bryant,  according  to  the 
•tatnte  for  tbe  distribution  of  intestates'  estates.  3  Sim .  328.  I  hare  not  met  with  any  further  trace 
oC  this  eaaa.  The  cases  aa  to  who  shall  take  a  beneficial  interest,  under  circumstances  like  those 
of  thm  case  in  the  test— whether  the  executor  or  administrator  f— or  the  heir  at  law ;  are  too  numer. 
one  to  be  infiodoced  in  this  place.  I  merely  refer  to  a  few  decisions,  in  which  the  above  was  relied 
opon  aa  an  authority.    Bamt  t.  Olty,  1  Mylne  &  Keene,  465^    Pclin  v.JiUU,  id.  470. 

[3]  The  aame  point  waa  decided  in  the  same  way,  five  or  six  years  before  the  decision  of  Sir  John 
iMeK,  by  Chancellor  Kent,  in  BaHhum  ^  Doumes  v.  firke,  3  Johns.  Ch.  Rep.  317.  •*  One 
caa  never  come  into  chancery  to  pray  a  decree  for  costa  only.  Coats  in  chancery  do  not  depend 
npoa  aoy  statute^  not  do  they  abaolntely  depend  upon  the  event  of  a  cause.  They  rest  to  sound 
diaeretion,  to  be  exercised  msder  a  consideration  of  all  the  cireOmstancea.  A  party  cannot  have 
a  ie.hearing  tar  eoata  only,  except  In  special  cases,  and  it  ia  understood  ih%tan  appeal  will  not  lie 
metdyforcoata."    Ch.  Kent,  ibid.    Vide  ilMomsy  CsiwraJ  v^JETttteier,  4  RmpbUi  180.    In  Bar*«« 
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1839.— WeUbel»T«<t  v.  Joaet. 


[•40]  ♦Wellbelovbd  v.  Jones. 

1822,  8th  NoTember.— CAantt>«. 

The  attorney  grenenl  ii  a  neeeatary  party  to  all  sirfta  for  charitable  Ainda,  except  where  a  legacy 
b  given  to  the  oflScer  of  an  eataUiahed  institntioR,  aa  part  of  Ua  geneiml  fonda. 

Where  a  legacy  ia  given  for  permanent  charitable  purpoaes,  to  penona  having  no  ooiporata  cha. 
racter,  the  court  will  not,  without  a  reference  to  the  maater,  allow  the  fund  to  be  paid  over  to  thoae 
peraona,  even  where  they  are  intmated  by  the  teatator  with  the  management  of  the  fond. 

This  was  a  bill  filed  by  certain  persons,  who  described  thenriselves  as  trus- 
tees or  officers  of  a  dissenting  academical  institution,  against  the  executors  of 
Samuel  Jones,  for  payment  to  them  of  a  legacy  of  5,000/.  bequeathed  to  that 
institution. 

Samuel  Jones,  by  his  will,  dated  19th  December  1818,  (after giving  seTeral 
annuities  and  legacies)  gave  and  bequeathed  the  sum  of  5,000/.  unto  his  brother 
William  Jones,  bis  nephew,  Samuel  Jones  Lloyd,  and  Jameii  Darbyshire  the 
younger  (the  defendants  in  this  cause)  their  executors,  administrators*  and 
assigns,  upon  trust,  to  transfer  and  assign  the  same  sum  and  the  stocks,  funds 
and  securities  wherein  the  same  should  be  invested,  onto  the  following  officers 
for  the  time  being  of  an  academical  institution  established  at  York  chiefly  for 
the  instruction  of  dissenting  ministers,  and  commonly  called  the  Manchester 
New  College  removed  tor  York,  viz.  the  theological  tutor,  the  visitor,  the  pre* 
sident,  the  treasurer,  and  the  vice-president,  resident  in  Manchester;  which 
said  several  officers,  together  with  such  other  persons  as  they  should  ihiak 
proper  to  choose  (in  case  they  should  think  an  additional  number  of  trustees 
necessary)  should  stand  possessed  of  the  said  sum  of  5.000/.  and  the  stocks,  &e» 
in  trust,  to,pay  and  apply  the  dividends  and  interest  thereof  in  augmentation 
of  the  salaries  of  such  conscientious  dissenting  RHoisters  as  should  stand 
[*41]  most  in  need  of  such  assistance,  and  as  the  said  trustees  should  ^approve ; 
a  preference  being  given  to  those  who  should  have  been  students  in  the 
York  institution.  And  in  case  such  institution  should  cease,  or  be  given  up, 
then  in  trust,  that  the  persons  in  whose  names  theaaid  trust  moneys  should  be 
ihen  invested,  should  transfer  the  said  principal  sum  to  the  principal  officers  for 
the  time  being  of  such  other  institution  as  should  succeed  the  same,  or  be  es- 
tablished on  similar  principles,  that  is  to  say,  for  the  instruction  of  young  men 
ID  the  genuine  doctrines  of  chrisiianity,  as  revealed  in  the  scriptures,  without 
regard  to  sect  or  party  ;  and  if  there  should  ever  come  a  time  when  no  insti* 
tution  should  exist  for  that  purpose,  then  the  said  priocipal  sum  of  5,000/.  to  be 
paid  and  transferred  to  the  persons  calling  themselves  the  trustees  of  Lady 

▼.  Spray,  I  Rusiell  &  Mylne,  113,  it  wts  said  h^  Lord  Lyndhnnt,  Ch.  that  an  appeal  would  He  in 
respect  of  eoete,  if  any  prineipto  were  involved,  and  they  were  not  given  meKly  as  consequential  on 
the  decree.  See  farther,  W%n$l0w  t.  ColHnB,  3  Paige,  88.  Johnmn  t.  Tkomaa^  U  Paige,  377.  Oretn 
V.  Crockett,  2  Devereuz  A,  Battle,  (N.  Car.)  394.  When  the  defendant  moyed  to  dismiss  a  hill  Ibr 
want  of  prosecution  with  costs,  the  court  will  not  allow  the  plaintitf  tc  go  hito  the  meriu  of  the  ease 
to  show  that  it  should  be  dismissed  without  costs  :  he  should  proceed  to  a  hearing.  Carroll  v.  Do* 
noghve^  1  Flanagan  dt  Kelly,  98. 
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ie32.-.WeHbelo7ed  t.  Johm.  "^ 

Hewley's  Fundit  to  be  by  th^m  applied  to  the  same  cfaaritaUe  purposes  at 
that  food  then  was  usually  appKed  to.  And  the  testator  thereby  empowered 
and  roasted  the  officers  of  the  institotioo,  in  whom  the  sum  of  5,000/. 
should  first  become  vested,  at  any  time  within  the  space  of  twelve  calendar 
months  nsixf  after  the  trust  moneys  should  oome  thefr  hands,  to  made  such 
forther  roles  tmd  regotations  for  the  distribution  of  the  mterest  and  dividends 
of  that  sum,  and  for  preventing  any  loss  of  the  principal,  and  for  otherwise 
securing  anid  perpetuating  the  trusts  intended  by  hn  will  as  they  should  judge 
necessary  or  convenient 

At  the  time  of  the  testator's  death,  the  plaintifl&  held,  and  still  boldy  the 
offices  of  theological  tutor,  visitor,  president,  treasurer,  and  vice-president,  of 
tlie  institution  at  York.  They  therefore  prayed  that-  the  legacy  of  5,000/. 
might  be  transferred  to  them  by  the  defendants,  according  to  the  trusts  of  the 
wUl 

*The-defendants,  by  their  answer,  admitted  assets,  but  submitted  to   [*43] 
the  judgment  of  the  court,  whether  the  bequest  was  not  a  charity 
bequest,  and  whether  the  plaintiiTs  had  any  right  to  institute  this  or  any  suit 
touching  the  matters  alleged  in  the  bill ;  and  whether  the  attorney  general 
ought  not  to  be  a  party. 

The  cause  now  came  on  to  be  heard. 

Mr.  Heald  and  Mr.  Roupell,  for  the  defendants  insisted  on  the  bbjection  that 
the  aUomey-general  ought  to  have  been  made  a  party,  and  said  that  this  was 
a  bequest  for  a  perpetual  charity,,  and  that  it  must  be  sent  to  the  master  to 
approve  of  a  scheme  for  the  management  of  the  fund. 

Mr.  Agat^  and  Mr.  S.  Smith,  for  the  plaintiffs : — 

Where  the  testator  intrusts  the  trustees  with  the  administration  of  a  charity 
as  in  this  case,  and  reposes  a  confidence  in  them,  the  attorney-general  is  not  a 
necessary  party;  though  it  may  otherwise  where  the  management  i^  not  so 
intrusted.  In  Waldo  v.  Caley,(a)  where  there  was  a  bequest  for  a  charitable 
purpose,  the  distributiDn  and  application  of  the  fund  being  left  by  the  testator 
to  the  discretion  of  his  wife,  she  was  intrusted  with  the  fund.  Here  the  trus- 
tees were  most  respectable  persons,  and  the  management  of  the  5,000/.  was, 
by  the  words  of  the  Will,  intrusted  to  them  ;  they  were,  therefore,  entitled  to 
liave  it  paid  over  into  their  hands. 

The  VicE-CEANCELLort : — The  attorney-general  must  be  made   a 
party.    He  is  •to  be  a  parly,  not  for  the  reason  stated  at  the  bar,    [•43] 
but  because  the  king,  ns  parens  patri€B^  superintends  the  administration^ 
of  all  charities,  and  acts  by  the  attorney-general,  who  is  his  proper  officer 
in  this  respect. 

It  has  been  held  not  to  be  necessary  that  the  attorney-general  rfiould  be  a 
party  where  a  legacy  is  given  to  the  treasurer,  or  other  officer  of  some  estab- 
Ibhed  charitable  institution,  to  become  a  part  of  the  general   funds  of  that 

(•)  16  Yes.  d06.    In  that  oaie  then  wm  no  bequest  for  penasQ^t  oharit^ble  purpofss. 
Voi^  L  4  , 
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1883^— LaDdon  t.  Readj, 

idstiiutioD ;  and  this  exception  is  reasonable ;  for  the  attorney-general  can  have 
no  interference  with  the  diitribution  of  their  general  funds. 

The  court  will  never  permit  this  legacy  to  come  into  the  bands  of  the  plain- 
tiffs, who  now  happen  to  fill  the  particolar  offices  in  this  society ;  but  will 
take  care  to  secure  the  objects  of  this  testator,  by  the  creation  of  a  proper 
and  permanent  trust ;  and,  upon  the  hearing  of  this  cause,  will  send  it  to  the 
master  for  that  purpose ;  and  it  will  be  one  of  the  duties  of  the  attorney*gene- 
ral  to  attend  the  master  upon  that  subject. 

The  cause  was  ordered  to  stand  over,  with  leave  to  amend,  by  making  the 
attorney-general  a  party.[l] 


[•44]  *Landoh  v.  Rbadt. 

1839,  llUiNoTBiDber.— Z^erw. 

Where  a  decree  ia  made  apon  a  bill  taken  proc9nftMOt  the  oonrt,  whelber  the  deAndaiithM 
or  has  not  appeared,  pionomieea  an  abaolnte  decree  in  the  fint  inetaace,  and  doea  not  fire 
the  defendant  a  day  to  show  canee. 

In  this  case  the  defendant  had  answered  the  original  bill.  An  amended 
bin  ^as  afterwards  filed,  to  which  he  had  appeared,  but  not  answered,  and 
had  stood  out  all  process  of  contempt.  The  cause  was  therefore  now  set 
down  for  the  purpose  of  having  the  bill  taken  pro  confeMso  against  him.(a) 

Mr,  Roupeh,  for  the  plaintiff,  having  stated  the  ^bove  facts,  said,  that  where 
&  bill  was  tdken  prd  confe$so  before  the  defendant  had  appeared,  the  court 
makes  the  decree,  but  that,  after  appearance,  the  plaintiff  was  entitled  to  take 
such  decree  as  he  conlJ  abide  by. 

The  Vice-chancellor  : — It  appears  to  me  that  there  is  no  difference 
whether  the  bill  is  to  be  taken  pto  confesto  before  or  after  appearance. 
The  effect  of  taking  a  bill  fro  conftsso  is,  that  all  the  facts  stated  in  the  bill 
are  taken  to  be  true,  as  against  the  defendant ;  but  the  plaintiff  can  only  have 
such  a  decree  as  the  facts  of  the  case  entitle  him  to  in  the  judgment  of  the 
court.  If  a  party  being  served  with  a  subpcena  to  hear  judgment,  does  not 
appear,  then  the  plaintiff  takes  such  decree  as  be  can  abide  by,  and  a  day  ia 
given  for  the  defendant  to  show  case  against  the  decree.  But  where  a  bi]14s 
taken  pro  confesso^  no  day  is  given  to  the  defendants  to  show  cause,  and 
an  absolute  decree  is  made  in  the  first  in8tance.(6) 

(a)  That  an  anawer  to  the  orighial  hill  cannot  he  read,  and  therefore  wfll  not  prevent  the 
amended  bill  from  heing  taken  pro  eoi^t^m,  aee  JcpUng  ▼.  Stuart,  4  Vea.  jmk  619,  and  Bscen  r. 
Or^fitJk,  ffUted  in  the  note  to  that  ease. 

{b)GearyT.  ^Aeruian, 8 Vea.  193 ;  and  aee  laVea.  565.  [Tide  BMk§rv.KmmM,ABm.4aB. 
Wee/lamf  t.  Bakir,  6  Sim.  316.] 

[1]  Vide  Story**  £q.  Flead.  194. 
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18SS.-— Lang]«7  t.  finojd  ami  othen. 


*Lan6Lbt  V.  Snetd  and  others.  [•45] 

WbM  ta  in&ot  died  adiod  of  aa  eqidtaU*  artato,  de«widad  •m  fvU  maUrna,  hb  inoapaoHy  to 
aaH  fora  eonv^Taaea  of  thelegal  eatate  (b]r which  the  ocuinaof  tho  deaeeat  aiifht  have  bean  bro- 
kea,)  iaaut  a  aaffioioBt  naaon  to  iadaee  the  ooort  to  coasider  the  ease  aa  if  auch  a  coaTeyance 
had  aetoally  been  made ;  it  aot  being,  aecording  to  the  tenna  of  the  troit,  any  part  of  the  ezproM 
dofj  of  the  traaleea  to  exeenteaueh  a  ooDVeyaaoet 

Th»  bill  prayed  that  it  might  be  declared  that  the  plaintiff,  as  heir  ear  parte 
paierna  of  Thomas  Langley,  the  son,  who  died  an  infant,  was  entitled  to  the 
eqaitable  interest  in  certain  estates  devised  and  appointed  to  the  said  Thomas 
Langley,  the  son,  by  the  will  of  his  mother,  Margaret  Langley.  One  of  the  de- 
fendants claimed  these  estates  as  heir  ex  parte  maiema  of  Thomas  Langley 
the  son.    The  legal  estate  was  vested  in  a  trustee. 

By  an  indenture,  dated  14th  October  1786,  made  between  Edward  Wal- 
born  Okeover,  and  Margaret  his  wife,  of  the  one  part  and  John  Sneyd,  of  the 
other  part ;  after  reciting,  that,  by  certain  indentures  of  lease  and  release,  da- 
ted  the  12th  and  13th  February  1777,  in  consideration  of  the  marriage  then 
about  to  take  place  between  the  said  E.  W.  Okeover  and  Margaret  his  wife 
(then  Maigaret  Bowyer,  spinster)  part  of  the  estates  in  question  in  this  cause, 
of  which  William  Bowyer,  the  father  of  the  said  Margaret  Bowyer,  was  then 
seised  in  fee,  were  conveyed  to  Thomas  Ley  and  John  Goodwin,  their  heirs 
and  assigns,  lo  the  use  of  the  said  William  Bowyer  for  life ;  remainder  to  the 
use  of  trustees  to  preserve  contingent  remainders ;  remainder  to  the  ilse  of 
the  said  £.  W.  Okeover  for  life ;  remainder  to  the  use  of  trustees,  to  preserve 
contingent  remainders ;  remainder  to  the  use  of  the  said  Margaret  Okeover,  for 
life ;  remainder  to  the  use  of  trustees  to  preserve  contingent  remainders ;  re** 
mainder  to  other  trustees,  for  a  term  of  five  hundred  years,  on  trust,  to  raise 
portions  for  the  younger  children  of  the  marriage ;  remainder  to  the 
use  of  the  first  and  other  *  sons  of  the  marriage,  in  tail ;  remainder  to    [*46] 
the  use  of  the  daughters  of  the  marriage,  as  tenants  in  common  in  tail ; 
with  reversion  to  the  use  of  the  right  heirs  of  William  Bowyer  for  ever : — And 
also  reciting,  that  the  said  William  Bowyer  had  died  on  the  dd  October  1780, 
having  made  his  will,  whereby  he  devised  (subject  to  certain  charges)  all  his 
estates  and  hereditaments  (not  settled  by  the  said  indentures  of  the  12th  and 
l^th  February  1777)  to  trustees  and  their  heirs,  to  the  use  of  his  wife,  Christi- 
ana Bowyer,  for  her  life,  in  lieu  of  dower,  remainder  to  E.  W.  Okeover,  for  life; 
remainder  to  trustees  to  preserve  contingent  remainders  ;  remainder  to  Mar- 
garet Okeover,  for  life ;  remainder  to  trustees  to  preserve  contigent  remain- 
ders ;  remainder  (subject  to  a  charge  for  daughters  and  younger  children)  to 
the  6rst  and  other  sons  of  E.  W.  Okeover  and  Margaret  his  wife,  in  tail ;  re- 
mainder to  the  daughters  of  the  said  E.  W.  Okeover  and  Margaret  his  wife,  as 
tenants  in  common  in  tail ;  with  remainder  to  Margaret  Okeover,  her  heirs  and 
assigns  for  ever  : — And  also  reciting,  that  the  marriage  between  E.  W.  Oke- 
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1833.— Lingley  v.  Sneyd  And  fyth«n. 
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over  and  Margaret  his  wife  had  been  duiy  solemnized ;  and  that  Christiana 
Bowyer  was  then  livingt  and  that  there  was  no  issue  of  the  marriage ;  and  that 
it  bad  been  agreed  that  the  reversion  and  remainder  in  free  simple  in  all  the 
estates  expectant  on  the  determination  of  tlie  estiStes  for  life  of  Cbrjatiana 
Bowyer,  and  E.  W.  Okeover  and  Margaret  bis  wife,  and  in  defaalt  of  issoe  of 
their  bodies  should  be  settled  in  the  manner  therein  mentioned — ^It  was  wit- 
nessed, that  E.  W.  Okeover,  for  himself  and  his  wife,  their  executors,  &c.  did 
covenant  with  John  Sneyd,  his  heirs  and  assignsi  that  they  would,  as  of  Mi- 
chaelmas term  1786,  acknowledge  and  levy  unto  John  Sneyd  and  his 
f*47]  heirs  a  fine  tur  cognizance  *de  droit  tanium ;  and  that  the  conusee  of 
such  fine  should  stand  seised  of  the  said  estates,  in  the  first  place,  to 
confirm  the  several  uses  and  estates  limited  by  the  recited  indentures  and 
will,  and,  subject  thereto,  to  the  use  of  John  Sneyd,  his  heirs  and  assigns  for 
ever,  upon  trust,  to  convey  and  assure  the  estates  to  the  use  of  such  person, 
and  persons,  for  such  estate  and  estates  and  in  such  parts,  shares  and  pro- 
portions, &c.  as  Margaret  Okeover,  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  such  will,  to  be  signed  and  attested  in  man- 
ner therein  mentioned,  should  appoint ;  aqd  for  default  thereof,  in  trust  for . 
Margaret  Okeover,  her  heirs  and  assigns  for  even 

A  fine  was  duly  levied  in  Michaelmas  term  1786,  according  to  the  cove- 
nant in  this  deed. 

E.  W.  Okeover  died  many  years  ago,  without  leaving  any  issue  by  Mar- 
garet his  wife.  Christiana  Bowyer  also  died  many  years  ago.  In  1707, 
Margaret  Okeover  intermarried  with  the  Rev.  Thomas  Langley,  who  died  in 
1808,  leaving  Margaret  Langley  his  widow,  and  Thomas  Langley  his  only 
son,  and  Margaret  Langley  his  only  daughter,  by  the  said  Margaret  Langley 
his  wife,  him  surviving. 

Margaret  Langley,  the  daughter,  died  an  infant,  and  unmarried,  in  the  life- 
time of  her  mother. 

Margaret  Langley,  the  Another,  executed  a  testamentary  appointment  dated 
S5th  August  1619,  according  to  the  forms  required  by  the  power,  and  thereby 
appointed  and  gave  all  the  estates  to  her  son,  Thomas  Langley,  his  heirs  and 
assigns  for  ever,  subject  to  certain  legacies  and  other  charges ;  provid- 
(*48]  ed  that  if  her  son  should  die  in  her  lifetime  without  issue,  *all  her  estates 
should  go  to  her  sister,  Sarah  Welch,  for  her  sole  and  separate  use,  and 
to  her  hehrs,  for  ever. 

On  the  522d  February  1821,  Margaret  Langley,  the  mother,  died,  without 
having  altered  or  revoked  this  appointment.  Her  son,  Thomas  Langley,  sur- 
vived  her,  but  died  on  the  27lh  March  1821,  an  infant,  unmarried  and  intes- 
tate, leaving  the  plaintifl^,  the  only  brother  of  Thomas  Langley  the  father,  his 
heir  at  law. 

John  Sneyd,  the  trustee  under  the  indenture  of  the  14th  October  1786,  and 
conusee  of  the  fine,  died  many  years  ago,  and  the  legal  fee  in  the  estates  was 
sow  v^ed  in  William  Sneyd,  one  of  the  defendants. 
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The  other  defeodaots^  Jobo  Harrisoo  and  Elisabeih  I^is  wife,  and  Sarah 
Elien  EvaMy  claimed  these  estates  by  descent  ez  parte  maUma  ;  Elizabeth 
Harrison  and  Sarah  Ellen  Evans  being  co-heiresses  at  law,  ez  parte  tnatema^  of 
Thomas  Lai^ley  the  soti.  They  thereibre,  with  WtUiam  Soeyd  the  trustee, 
had  brooghi  an  action  of  cgectment  against  the  platntiflC  to  recover  possession 
of  the  estates.    The  bill  prayed  an  iajuaction  to  stay  this  action. 

The  plaintiff  obtained  an  injuncrion  to  atay  the  proceedings  at  law :  and  a 
motion  having  been  made  to  dissolve  this  injunction,  the  Vice-chancellor^  on 
that  occasion,  directed  a  case  to  be  stated  for  the  opinion  of  the  court  of  com- 
mon pleas,  OS  to  the  effect  of  the  will  or  appointment  of  Mr.  Langley  (stating 
the  case  as  if  it  operated  on  the  legal  estate)  and  whether  Thomas  Langley, 
the.  son,  took  by  descent  or  by  purchase  oodor  the  appointment.  The 
ease  was  argued  before  *the  court  of  common  pleas  in  Easter  term  [*49] 
1823,  and  is  reported  8  Brod.  &  Bing.  243.  The  certificate  of  the  judges 
of  the  court  of  common  pleas  was  in  the  following  terms : 

•*  This  case  has  been  argued  before  us  by  counsel ;. we  have  considered  it, 
and  ars  of  opinion, 

'*  First,  That  the  instrument  dated  20th  August  181  Of  executed  by  the  said 
Margaret  Langley,  does  not,  as  to  the  estates  comprised  in  the  said  indenture 
of  the  I4th  October  1786,  and  the  said  fine,  operate  at  law  as  an  execution  of 
her  power  of  appointment,  but  as  a  devise  by  her,  by  force  of  her  interest. 
**  Seooadly,  This  question  does  not  arise,  (a)  ' 

''  Thirdly,  We  are  of  opinion  that  Thomas  Langley,  her  son,  took  by  de^ 
scent  from  his  mother,  and  not  by  purchase. 

•*  (Signed)  R.  DALLAe, 

J.  A.  Park, 

•^  May  14th,  1822.  J.  Buerough, 

J.  RiCHA&DBON.'' 

The  cause  now  came  on  to  be  heard  in  this  court 
Mr.  HarU  Mr.  Sugden,  and  Mr.  Cooper,  for  the  phiintiff : — 
I.  The  court  most  consider  that  the  equitable  interest  in  this  estate  has  de* 
acended  in  the  same  course  as  if  Thomas  Langley,  the  son,  had  obtain- 
ed a  conveyance  of  the  Jegal  estate  from  the  trustee  in  his  lifetime* 
*There  is  no  doubt  of  his  right  to  have  called  for  such  a  conveyance ;   [*flO] 
and  if  that  right  had  been  exercised — ^if  Mr.  Sneyd,  the  trustee,  had  exe* 
eoifA  a  conveyance  to  him,  the  estate  would  have  descended  in  a  newltue,  and 
the  heir  ex  parte  patema  would  now  be  entitled.    Wade,  on  Descents,  [181], 
9d  edit  285.    A  conveyance,  executed  by  the  trustee  would  have  the  same 
effect  as  a  feoffment  and  re-ieoffment,  which  it  is  decided  will  break  the  ooursa 
of  the  descent    During  the  life  of  Margaret  Langley,  the  mother,  there  was 
no  reason  why  the  trustee  sliould  convey  the  legal  estate,,  because  his  trust 
was  to  convey  to  such  person  as  she  should  by  will  appoint 

Although  it  is  impossiUe  to  deny  that  she  had^the  equitable  reversion  in  fee 

(c)  It  tfiiied  only  ia  ««M  it  ilioQld  be  heM  Cluit  the  iDstniii^ 


M  CASES  IN  CHANCERY. 

■*  '  ■  ■  ■  ■  '  I       > 

I    ■      ■  I        I      .    I..    ■  ■  ■  ■        ■  .  I  '  ■       1.1     ■ .  ■■■■         II      I    ■■   I       I   I  ^     Ml   ■!  ^— — ■ 

in  her,  yet  it  may  be  contended  that  ihe  was  not  entitled  to  caU  for  a  convey- 
anoe  of  the  legal  estate,  during  the  pendency  of  her  power ;  because,  as  her  ap* 
poiotment  must  have  been  by  mll^  it  could  not  be  complete  tiU  her  death. 
Whether,  if  she  had  filed  a  bill  against  the  trustee  to  compel  him  to  convey 
the  legal  estate  to  her,  the  court  would  or  would  not  have  compelled  him  to 
do  so,  would  depend  on  whether  the  power  could  be  destroyed. 

She  did  not,  however,  take  any  step  to  compel  a  conveyance,  and,  there- 
fore, the  trustee  would  not  consider  himself  called  upon  to.conirey  till  after  her 
death.    But  though  the  court  siiould  now  be  of  opinion  that  Mrs.  Langky 
might  have  compelled  a  conveyance,  that  would  not  operate  against  Che  claira 
of  the  plaintiff.    For,  the  question  is  not,  whether  she  could,  by  her  own  act, 
and  by  compelling  a  conveyance,  have  defeated  the  settlement  which  bad  bj^eo 
made ;  but  whether  it  was  any  part  of  the  trustee's  duty  to  execute  a 
[*51  ]   ^conveyance  of  the  legal  estate  in  her  lifetime.    Granting  that  she  might, 
by  her  own  act,  have  defeated  the  trust  by  compelling  him  to  convey, 
yet,  as  she  did  not  do  so,  the  question  is,  whether,  at  the  moment  of  her  death, 
it  did  not  become  the  duty  of  the  trustee  to  execute  a  conveyance  f    The  trust 
reposed  in  him  was  to  execute  a  conveyance  to  the  appointee  ;  and  the  greatest 
inconvenience  would  arise  if  the  court  should  hold  that,  in  a  such  a  case  as 
this,  the  construction  should  depend  on  the  act  of  the  trustee.    That  would  be 
to  put  it  in  his  power  to  give  the  estate  to  which  line  of  heirs  be  pleased,  in 
every  case  like  the  present,  where  the  party  entitled  to  call  for  the  convey- 
ance might  ha{>pen  to  be  an  infant.    If  the  trustee  had  executed  a  conveyance 
of  the  legal  estate  to  the  infant  at  the  moment  of  Mrs.  Langley's  death,  it  would 
have  vested  in  him  as  a  purchaser,  and,  according  to  the  authorities,  would 
have  descended  utfeudum  notmmt  and  the  plaintiff  would  have  unquestionably 
been  entitled  as  paternal  heir.    The  court  will,  therefore,  consider  this  case  as 
if  the  trustee  had  done  that  which  it  was  duty  to  do,  and  had  executed  a  con- 
veyance immediately  on  the  death  of  Mrs.  Langley. 

II^«— The  case  is  much  stronger,  from  the  circumstance  that  Thomas  Lang- 
ley  died  an  infant.  Is  there  any  authority  to  show,  that,  where  a  trustee  has 
an  estate  on  trust  to  convey,  he  is  not  bound  to  execute  the  conveyance  in 
case  the  eesiui  que  trust  is  an  infant  7  If  such  a  doctrine  were  to  prevail,  the 
consequence  would  be  that  every  trustee  would  refuse  to  convey  in  such  a 
case;  because,  if  the  infant  were  to  die  without  maternal  heirs,  the  trustee 
Would  hold  the  estate  for  his  own  benefit,  although  there  were  a  thou- 
[*52]  sand  heirs  ea^jparts  patema.  In  the  present  *case,  Thomas  Langley, 
the  son,  through  whom  the  plaintiff  claims,  was  an  infant  at  the  time  of 
bis  mother's  death,  and  only  lived  a  few  weekstso  that  he  had  no. opportunity 
to  call  upon  the  trustee  to  execute  a  conveyance.  It  is  established,  by  a  long 
line  of  cases,(ii)  that,  where  there  is  a  trust  that  money  shall  be  laid  out  in 
land,  or  that  land  shall  be  converted  into  money,  this  court  will  consider  the 
act  as  done  which  ought  to  have  been  done  ;  and,  unless  there  be  some  act  to 

(«)  BMngtom  ▼.  Chra^nwood,  X  P.  W.  539;  B^ien  t.  E^l  of  Pembroke,  3  Chi.  Reip.  llS;  9 
Varo.  68;  Ouidtiii  ▼.  Cfuidott,  3  Atk.  S54,  kc. ;  A»hby  t.  POmtr,  1  Merir.  396,  kc,  Stc 
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divest  the  property  of  the  character  imposed  on  il  by  the  trust,  this  court  will 
follow  the  equity  in  all  it  detrolations.  If,  therefore,  a  man  may  thus,  in  the 
coQstroction  of  a  court  of  equity,  impress  on  real  estate  the  character  of  per- 
sonalty, and  vicB  vsrsa,  without  the  performance  of  the  express  act  which 
most  have  e&cted  the  conversion,  why  should  not  the  court  follow  its  own 
inrinciple  in  a  case  like  the  present,  and  hold  that  a  direction  to  the  trustee  to 
convey  has  tlie  same  eflect  as  if  the  conveyance  was  actually  ezecutedi  and 
impressed  the  same  character  on  the  estate  as  to  the  course  of  the  descent  7 
The  case  of  Burgees  v.  Wh€atQ>)  shows  the  effect  of  the  legal  estate  being 
coondered  as*  remaining  in  the  trustee. 

A  conveyance  by  the  trustee  at  the  moment  of  Mrs.  Langley's  death,  would 
have  let  in  both  lines  of  heirs.  The  party  himself  being  an  infant,  and,  there- 
fore, incapebie  o^  calling  for  a  conveyance,  the  court  will  constder  it  as  if  the 
duty  of  the  trustee  had  been  performed.  To  hold  the  reverse  would 
be  to  contravene  *an  established  rule  of  equity,  and  to  exclude  a  whole  [*5S] 
line  of  heirs. 

HL — ^It  has  been  decided,  that,  where  the  legal  estate  descendible  to  one 
Hoe  of  heirs,  becomes  vested  in  the  owner  of  the  equitable  estate  descending 
ID  another  line,  there  is  no  equity  between  the  two  lines  of  heirs  ;  but  the  pre* 
sent  case  is  quite  diflerent,  and  does  not  depend  on  any  such  equity.  This  is 
not  the  case  of  an  equity  attaching  in  a  person  by  descent  in  one  line,  and 
dakned  from  him  by  a  descendant  in.  a  different  line ;  but  the  question  here  is, 
who  is  eotilled  to,  call  upon  the  tiustee  for  a  conveyiaoce,  the  paternal  or  the 
materoal  heir?  Jo  Qwidright  v.  fFe{b,(c)  there  is  a  clear  admission  that  the 
decision  there  did  not  in  any  degree  prejudice  such  a  case  as  the  present, 
Mr.  Justice  Buller,  in  that  case^  said,  (Doug.  779,)  after  mentioning  the  case 
of  the  son  haying  called  for  a  conveyance,  '*  as  the  mother  died  before  he  came 
of  age,  and  she  was  not  directed  to  convey  till  then,  that  case  does  not  apply. 
We  are  to  take  the  feets  as  they  stand.  To  be  sore,  if  he  had  taken  the  fogal 
estate  by  purchase,  the  paternal  heir  would  have  been  entitled ;  but,  as  he 
took  it  by  descent  from  his  mother,  (and  the  case  would  have  been  the  same 
if  we  suppose  her  to  have  lived  beyond  his  age  of  twenty-one  years,  and  that 
be  never  ealled  for  a  conveyance)  I  think  the  trust*  was  merged  and  gone.'* 
The  difference  in  the  present  case  is,  that  the  time  for  conveyance  had  not  at<^ 
rived  durii^g  the  lifetime  of  the  mother. 

Mr<  BsS,  for  the  defendants,  the  heirs  ex  parte  *matema,  was  desired  [•M] 
bj  the  court  to  confine  himself  to  the  point  of  infancy. 

The  words  of  the  deed  contain  no  direction  to  the  trustee  to  convey,  but 
only  a  declaration  that  he  is  to  hold  in  trust  for  Mrs.  Okeover  ,and  her  holrs^ 
The  aigument  for  the  paternal  heir  must  go  the  length  of  holding,  that,  if  thero 
was  ft  conveyance  to  A.  B.  on  trust  for  C.  D.,  and  C.  D.  were  to  die,  leaving 
an  in&nt  heir,  A.  B.  is  bound  instantly  to  execute  a  conveyance  to  the  infant 

(^)  1  Eden,  177,  and  1  BU.  133.       (0  Dong.  771.    Sao  tlso  8My  v.  iU#(oo»  8  Vm.  a39« 
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heir.  There  is  no  authority  for  such  a  proposhioD.  It  has  never  been  beid^ 
in  any  case*  that  a  trusteer  uncaUed  for,  is  bound  to  execute  a  conveyance  to 
an  infant,  for  the  mere  purpose  of  cbanghifl^  the  line  of  descent ;  nor  is  there 
any  principle  on  which  soeh  a  decision  could  be  made.  The  only  cobr  for 
such  a  proposition  is  derired  from  the  principle  of  the  court,  that  what  oufpht 
to  be  done  must  be  considered  as  if  actually  done.  That  principle  oniy  ap** 
plies  where  there  is  an  express  duty,  and  a  dear  benefit  to  the  par(y.(<0^ 
Surely  an  estate  could  not  be  rested  in  an  infant  by  the  act  of  the  trustee* 
whether  the  infant  would  or  not.  If  such  a  thing  were  done,  the  infant  would 
have  a  right  to  say,  when  he  came  of  age,  that  he  would  have  nothing  to  do 
with  the  conveyance.  It  was  the  duty  of  the  trustee  to  keep  the  estate  in  (he 
same  situation  during  the  whole  continuance  of  the  infancy.  The  court  never 
acknowledges  any  equity  between  two  lines  of  heirs  to  alter  the  course  of  de» 
scent.    It  is  by  no  means  expressly  decided  that  a  conveyance  of  tlie  legal 

estate  will  change  the  course  of  descent.  (6) 
[•65]  •The  Vicb-Chancellor: — I  fully  adopt  the  certificate  of  the  cectrt 
of  common  pleas,  that  the  son  took  by  descent,  and  not  by  oppoint- 
ment.  He  took  therefore,  not  under  that  provision  of  the  settlement  which 
directed  ^the  trustees  to  convey  to  the  appointee  of  the  mother,  but  under  the 
subsequent  trust  of  the  settlement  for  the  benefit  of  the  mother  and  her  heirs. 
As  general  trustees  for  the  heir  of  the  mother,  they  had  no  duty  to  clothe  that 
hsir  with  iho  legal  fee,  until  they  were  required  to  do  so  $  and|  in*  this  case,  no 
such  request  was  made  to  them  on  the  part  of  the  infant  heir.  If  the  iieir  had 
lived  to  be  adult,  and  had  afterwards  died  without  requesting  a  conveyance,  I  con* 
sider  it  to  be  clear,  even  on  the  argument  of  the  paternal  heir,  that  the  equitable 
fee  which  descended  from. the  mother  would  have  passed  to  the  maternal  heir* 
I  am  of  opinion  that  the  death  of  the  heir  in  his  infancy,  makes  nodifierence. 
There  is  no  equity  between  the  different  classes  of  heirs ;  and  the  eqintable  nia* 
ternal  fee  must,  in  this  case,  go  to  the  defendants,  the  maternal  heirs. 


[*66)  *SWATMB  V.  SiCITH. 

Id33,  12th  NoTember.— CoiMfftteCton.    Will. 

TesUtrix  gave  all  ber  penontl  property  to  E.  R.  end  in  caie  E.  R.  nmrried,  end  bed  e  child  or 
children,  then  to  go  te  the  heiri  of  E.  R ;  but  in  oaee  £.  R.  riiould  die  wiihont «  child  or  childiso, 
end  leeve  a  husband*  then  the  interest  to  him  for  life ;  and  foar  legacies  of  stock  to  certain  other 
pcrKms.    And  if  £.  R.  should  die  unmarried,  then  she  ga?e  several  small  legacies  to  other  pen 


(d)  See  Lord  Gtmfftm  ▼.  Qcendlni,  3  Ves.  jun.  361. 

(e)  It  seenedi  however,  not  to  be  much  qoegtlxied  in  the  puneat  ease,  that  whcie  a  ptfty, 
entitled  to  an  equitable  estate  by  descent  ex  parte  matamm,  ptococta  a  conveyance  of  the  kfal  en. 
tate  to  himself,  the  egoiuble  fee  becomes  merged  in  the  legal,  and  that  the  estate  will  descend  vl 
feudum  nevtim,  so  as  to  let  in  the  paternal  heirs.  See  Doe  dem,  Baleh  v.  PtUi,  Doug.  775,  in  note ; 
Qoodngkt  V.  Yf  sU»,  Doug.  779 ;  Wade  ▼.  Paget,  1  Bro.  363 ;  and  also  Watk.  on  Descents,  3d  edit. 
301,  and  the  cases  thers  cited,  by  which  this  ptopositkm  seems  satisfactorily  estaUahed. 
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E.  R.  died*  witboot  eyer  having  been  married. 

Held,  that  tho  gift  to  £.  R.  was  mibject,  in  one  event,  to  the  ]eg;aeiea  of  stock,  and,  in  another 
erent,  to  the  small  legacies ;  and  that,  in  the  event  which  happened,  the  legacies  of  stock  failed* 
bot  the  small  legacies  took  effect.  ^ 

TaB  question  in  this  cause  was  as  to  the  construction  of  a  clause  in  the  will 
of  Mrs.  Mary  Ray.  By  her  will,  dated  13th  February  1787,  after  giving  sev- 
eral  pecuniary  and  specific  legacies,  she  gave  and  bequeathed  as  follows  :-^ 

**//6m,  I  give  to  my  loving  sister,  Elizabeth  Ray,  all  my  ready  money,  se- 
curities for  money,  moneys  in  the  public  stocks  or  funds,  plate,  linen,  china, 
and  all  other  my  goods,  chattels  and  effects  whatsoever  and  wheresoever  ;  and 
in  case  my  said  sister,  Elizabeth  Ray,  marries,  and  has  a  child  or  children, 
Ihen  to  go  to  the  heirs  of  my  sister,  Elizabeth  Ray,  but  in  case  my  said  sister 
should  die  without  a  child  or  children,  and  leave  a  husband,  then  the  interest 
of  the  above-mentioned  money  to  her  husband,  during  his  natural  life,  provid- 
ed be  continues  a  widower,  and  no  longer:  Then  I  will  and  bequeath  to  my 
loving  cousin,  the  Rev.  George  Swayne  [one  of  the  plaintiffs^]  the  sum  of  360/, 
stock  annuity,  in  the  new  four  per  cent  consols  and  to  his  heir  for  ever.  Like- 
wise to  my  loving  cousin,  Walter  Swayne,  I  will  and  bequeath  the  like  sum  of 
360/.  stork  annuity,  and  to  his  heirs  for  ever.  1  will  and  bequeath  to  my  lov- 
ing cousin,  William  Ray,  the  sum  of  360/.  stock  annuity,  and  to  his  sister, 
Arabella  Carpenter  Ray,  the  tike  sum  of  360/.  stock  annuity:  But  if  my  said 
cousins,  William  and  Arabella  Carpenter  Ray,  die  without  issue,  I  then  will 
and  bequeath  the  aforesaid  sums  of  360/.  each  stock  annuity,  to  the  heirs  of 
my  first- mentioned  cousin,  George  Waller  Swayne: — If  my  sister, 
♦Elizabeth  Ray,  dies  unmarried,  1  then  will  and  bequeath  as  follows :  {♦67] 
Item,  To  my  much  esteemed  friend,  Anna  Maria  Phillips,  I  give  my 
plate,  linen  and  china,  likewise  100/.  principal  money,  now  in  Mr.  James  Lea 
Joyne*s  hands  :  To  my  dear  cousin,  Sophia  Joynes,  1  bequeath  100/.  stock  an* 
nuUy  in  the  new  four  per  cent  consols,  provided  she  pay  toi  my  cousin  Amey 
Edwards  the  interest  of  the  sum  during  her  life: — Item,  I  give  to  my  cousin, 
Ann  Mann,  the  like  sum  of  100/.  slock  in  ditto,  provided  she  pay  to  Barbara 
Watson  41.  per  year  during  her  life.**  And  she  appointed  her  said  sister, 
Elizabeth  Ray,  executrix  of  her  will. 

Elizabeth  Ray  proved  the  will,  and  acted  as  executrix.  She  died  in  1821, 
without  ever  having  been  married. 

Her  executors  filed  this  bill  against  the  legatees  of  360/.  stock,  and  also 
against  her  residuary  legatees,  and  the  legatees  of  100/.  stock;  and  the  bill 
prayed  that  the  rights  of  the  several  parties  might  be  declared. 

Mr.  fi«//,  and  Mr,  Palmer,  for  the  plain tifls. 

Mr.  SugUen,  for  the  residuary  legatees  of  Elizabeth  Ray,  contended,  that 
ac^rding  to  the  plain  construction  of  the  will  of  Mary  Ray,  Elizabeth  took 
an  absolute  interest  in  the  whole  fund.  According  to  the  words  of  the  bequest, 
the  testatrix  first  gave  to  Elizabeth  Ray  an  absolute  interest.  By  the  subsc- 
queni  words,  this  absolute  gift  was  not  cut  down ;  but  it  was  provided  that,  in 
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case  certain  events,  which  are  specified,  should  take  place  Elizabeth  should 

take  subject  to  certain  legacies.  There  is  no  construction  of  the  will 
[*58]     *by  which  it  can  be  held  that  both  classes  of  these  legatees,  those  of 

360/,  stock,  and  the  others  of  1002.  stock,  are  entitled,  because  the 
events  in  which  they  are  giverf  are  difierent.  The  former  were  to  take  efiectt 
only  in  case  Elizabeth  Ray  should  leave  a  husband,  and  no  child  or  children  ; 
the  latter,  in  case  she  should  happen  to  die  unmarried.  The  latter  of  these 
events  has  taken  place,  not  the  former,  and  therefore  the  350/.  stock  legacies 
are  not  payable.  Smither  v.  WiUock,(a)  Harrison  v.  Forman,(b)  and  S/itr- 
gess  V.  Pearsony{c)  are  direct  authorities  against  the  construction  that  both 
classes  of  legatees  can  take.  Doe  v.  Roper{d)  is  an  authority,  in  the 
case  of  real  estate,  to  prove  that  an  absolute  gift,  such  as  in  the  present  case, 
is  not  cut  down  by  subsequent  gifts,  such  as  in  the  present  case,  which  must 
be  considered  only  as  charges  to  take  effect  in  certain  events.  *^ 

Mr-  Pemberton,  for  the  legatees  of  360/.  argued  that  their  legacies  were  to 
take  effect  in  case  Elizabeth  Ray  died  without  a  child  or  children,  whether  mar- 
ried or  unmarried.  The  word  "  heirs'*  is  never  to  be  taken  as  synonymous 
with  the  word  children.  There  is  only  one  case,  that  of  Crawford  v.  Trot- 
ter^{e)  in  which  those  words  were  held  to  be  synonymous  and  it  was  so  held 
there  because  ihe  phrase  was  "  heirs  (say  children).**  In  the  present  case  there  is 
nothing  to  show  that  they  were  intended  to  Be  synonymous.  The  inference  is 
directly  the  reverse  ;  for  here  the  testatrix,  wherevershe  meant  an  absolute  gift» 

gave  to  the  party  and  *'  his  heirs  for  ever.**  In  this  view  of  tho^  casCj 
[*59]    she  meant  to  give  Elizabeth  Kay  an  estate  for  life,*  and  to  give  the 

absolute  interest  only,  in  case  she  married,  and  had  a  child  or  child* 
rcn ;  for  it  is  only  when  speaking  of  that  event  that  she  used  the  word  heirs. 
The  condition  on  which  the  legacies  of  360/.  stock  were  to  take  effect,  was 
that  of  Elizabeth  Ray  leaving  no  issue,  and  not  that  of  leaving  a  husband. 
Murray  v.  Jones,{f)  Jones  v.  Westcomh^{g)  Doe  v.  Shepherd,{h)  are  authori- 
ties to  show  that  claims  of  this  sort  do  not  prevent  the  bequest  over  from  taking 
efiect.  It  would  be  monstrous  to  suppose  that  this  testatrix,  who  manifested 
a  clear  intention  to  dispose  of  the  whole  of  her  property,  should,  nevertheless, 
in  the  event  of  Elizabeth  Ray  dying  without  ever  having  been  married,  leave 
it  undisposed  of  except  as  to  a  few  legacies  of  100/.  stock. 

Mr.  Boteler  was  for  the  legatees  of  100/.  stock,  which,  from  the  state  of  the 
assets,  could  not  be  paid  in  full,  in  case  the  court  should  hold  that  the  360/. 
stock  legacies  took  effect. 

Mr.  Svgden,  in  reply :— It  is  clear  this  was  meant  an  absolute  gift  to  Eliza- 
beth Ray,  subject  to  the  charge  of  certain  legacies  in  certain  events :  because 
the  words  used  in  giving  effect  to  those  legacies  which  follow  the  first  gift  to 
Elizabeth,  are  all  words  of  contingency,  such  as — but  if^  and  in  case.     Words 

(a)  9  Ves.  23a  (A)  5  \eB,  207.  (c)  4  Mtdd.  411.  (d)  11  Eait,  518. 

(•)  4  Madd.  361.  tfyUy.k,  B.  313.  {g)  Pw.  Chs.  316.  (A)  Dong.  75. 
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canoot  be  more  express  to  provide  for  different  events  than  those  which  spe- 
cifj  when  ibe  two  difierent  classes  of  legacies  should  take  effect    Jones  v« 
J£iirr€iy,.aod  the  rest  of  the  cases  cited  on  the  other  side  do  not  apply, 
because  the  question  in  them  arose  from  the  *wilU  not  containing  any   [*60J 
words  to  describe  certain  contingencies  which  had  happened. 

The  Vice^Cbanoellor: — It  is  not  very  easy  to  find  a  satisfactory  reason 
why  the  testatrix  should  have  intended  that  the  three  legatees  of  the  three 
auois  of  the  800/.  stock  should  take  if  the  sister  died  without  child  or  husband^ 
having  been  marrtedt  which  would  be  the  effect  of  this  will ;  and  that  the  same 
legatees  should  not  take,  if  the  sister  died  without  child  or  husband,  not  having 
been  married.  But  courts  of  justice  are  not  at  liberty  to  act  upon  conjecture, 
agaiost  the  clear  expressions  of  a  will.  And  this  lady  has  told  us,  in  plain 
words,  what  legacies  are  to  take  effect  in  the  event  of  her  dying  unmarried  ; 
and  I  cannot  intend  that  she  meant  more  than  she  has  expressed.  It  may  be, 
that,  in  this  construction,  I  am  not  executing  the  purpose  of  this  testatrix.  But 
tbe  security  of  property  requires  rather  that  a  possible  purpose  sliould  be  dis- 
appoijitcd,  than,  that  courts  of  justice  should  act  upon  any  supposed  intention 
wbieh  Is  not  to  be  collected  from  the  lapguage  of  the  will.  [1] 


^Sophia  Kkte,  spinster,  and  Hemv  Khye  and  Charles  Kntb,  infants,  [*61] 
hj  the  said  Sophia  Knve,  their  mother  and  next  friend,  plaintifis ;  and  - 
JoBif  Moors,  defendant. 

183S,  laifa  NovenlMr. 

A  mufied  mam  ftfter  having  lived  in  aduHerj  with  a  woman,  and  had  children  hj  her,  exeeutee 
a  deed,  pR>?iding  for  her  aud  the  children  in  eaee  of  his  death,  and  dcposlU  it  in  the  hande  of  his 
attorney,  bnt  afterwards  procures  possession  of  it  himself.  Held,  on  dennirrer,  that  the  woman 
and  her  ehildien  can  maintain  a  hill  to  compel  him  to  deliver  np  this  deed :  that  the  person  with 
whom  thf  deed  hud  been  deposited  need  not  be  made  a  party,  as  no  breach  of  trust  was  char^rod 
•gainst  him ;  and  tliat  the  bill  was  not  multifarious,  though  it  also  sought  performance  of  an  agree. 
jDent  to  pay  an  annuity  to  the  woman,  which  could  not  be  decreed  in  equity. 

Thb  bill  stated,  that  the  plaintiff,  Sophia  Knye,  became,  in  the  year  1808, 
servant  to  the  defendant,  and  for  four  years  conducted  herself  with  strict  pro- 

Ol  Every  wilU  duly  executed,  is  to  be  carried  into  effect,  if  not  contrary  to  the  rules  of  law  ; 
•«,  that  Uie  testator,  or  defisor  shall  not  create  an  esUto  toil— esUblieh  a  perpetuity— endow  a 
eorpoiation  wiUi  real  estat^,  dfcc.  But,  when  the  intention  is  clearly  ascerUined— which  may  be 
stated  in  each  explicit  terms,  as  in  the  case  in  the  text,  as  can  leave  no  doubt,  or  is  to  be  gathered 
fhun  a  construction  of  the  whole  will,  it  must  prevail.  See  Uie  American  cases,  Amer.  Ch.  Digest, 
I>evise,  X.  4  Kent's  Comm.  534,  535.  The  learned  commentotor  on  American  law,  admits  thst 
the  attempt  to  examine  cases  at  large  would  "  be  impracticable  from  Uie  number  of  them  f  and 
he  concludes,  after  remarking  upon  the  unskilful  manner  in  which  wflls  are  frcquenUy  drawn ; 
that  "  adjudged  eases  become  of  less  authority ;  and  are  of  more  hazardous  application  than  any 
other  bimnch  of  the  law."  Thia  wUl  be  a  sufficient  excuse  for  Uie  editor's  not  enlarging  open  ekses 
'  of  this  description. 
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priety:  that,  in  the  year  1811,  some  differences  having  arisen  between  the 
derendant  and  his  wire,  the  defendant  began  to  pay  very  particnlar  attention 
to  the  plantiff,  S.  Knye,  and  proposed  to  her  to  cohabit  with  him  :  that  she  at 
length  yielded  to  his  solicitations,  and  agreed  to  his  proposals:  that,  in  1813; 
defendant  fitted  up  a  cottage  in  the  neighborhood  for  her,  where  she  resided  and 
cohabited  with  him  until  some  time  in  the  year  1816,  and  in  the  coorse  of  such 
cohabitation  was  delivered  of  four  children,  of  whom  the  defendant  was  the 
father,  namely,  the  plaintiffs  Henry  and  Charles,  and  two  other  children  since 
dead  :  that  in  the  year  1816,  the  defendant  having  several  legitimate  children^ 
became  desirous  of  putting  an  end  to  the  connection,  and  of  making  a  due  pro- 
vision for  the  plaintiff,  Sophia  Knye,  and  the  other  plaintiffs,  her  children ;  and, 
for  that  purpose,  wrote  and  sent  a  letter  to  her,  dated  21st  August  1810,  whefe- 
by  he  informed  her  that  his  absence  from  England,  which  would  take  place 
immediately,  made  their  separation  necessary  ;  and  requested  her  to  quit  the 
cottage,  and  assured  her  that  so  long  as  the  children  were  maintained^  at  her 
expense,  and  her  conduct  justified  her  claim  upon  him,  she  should  be 
[*'62]  provided  for  by  an  allowance  of  100/.  a  year,  ^lo  be  paid  by  his  bank- 
ers; and  that,  if  any  accident  happened  to  him,  she  and  the  children  were 
provided  for  by  a  deed  executed  by  him,  and  left  in  trust  with  his  attorney, 
Mr.  H. :  that  being  extremely  desirous  of  putting  an  end  to  the  connection, 
she  agreed  to  quit  the  cottage,  and  accept  the  provision ;  and  that,  in  pursu- 
ance of  the  agreement,  she  gave  up  possession  oF  the  cottage,  and  accepted 
the  provision  of  100/.  a  year,  and  that  she  had,  ever  since  August  1816,  whol- 
ly supported  her  children,  and  conducted  herself  with  propriety :  that  the  de- 
fendant,  for  a  short  time  after  entering  into  the  agreement,  remitted  to  her, 
from  time  to  time,  various  sums  of  money,  on  account  of  the  promised  provi- 
sion ;  but  that,  since  July  1820,  he  had  ceased  to  pay  her  any  sum  on  account 
thereof,  and  had  also  procured  the  deed,  mentioned  to  have  been  executed  by 
him,  for  the  benefit  of  her  and  her  children,  to  be  delivered  into  his  custody 
or  possession ;  and  that  he  refused  to  deliver  up  the  same,  or  to  discover  the 
contents  thereof. 

The  bill  charged,  that  it  was  fully  agreed  between  the  defendant  and  the 
plaintiff,  Sophia  Knye,  for  the  purpose  of  putting  an  end  to  the  connection  be- 
tween them,  that  the  defendant  should,  during  his  life,  pay  her  the  annual  sum 
of  100/.  as  a  provision  for  the  support  and  maintenance  of  herself  and  children, 
and  that  the  letter  above  mentioned  contained  the  terms  of  this  agreement; 
and  that  the  agreement,  was  by  the  letter,  duly  reduced  into  writing,  and  was, 
in  equity  a  good  and  valid  agreement,  on  the  part  of  the  defendant,  to  pay  to 
the  plaintiff,  during  his  life,  the  annual  sum  of  100/.  and  that  the  payments 

made  by  him  were  acts  of  part  performance  of  the  agreement. 
t*68]     *The  bill  prayed  a  specific  performance  of  this  agreement,  and  that   the 
defendant  might  be  decreed  to  pay  to  the  plaintiff,  S.  Knye,  the  arrears 
and  future  payments  of  the  annuity,  during  his  life  she  being  willii^  to  support 
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aail  maintain  the  children;  and  that  the  defendant  might  be  decreed  to  deliver 
up  the  deed,  and  that  it  might  he  deposited  in  safe  custody. 

To  this  bill  the  defendant  di^marredt  for  want  of  equity. 

Mr.  Be//,  and  Mr.  Looa/,  in  support  of  the  demurrer : — 

FirsL  This  is  not  one  of  those  cases  where  a  man,  havbg  debauched  a 
woman,  makes  a  provision  for  her ;  but  this  is  the  case  of  a  married  man,  and 
comes  within  the»  doctrine  laid  down  in  Priesi  v.  ParrotL  (a)  That  case  bas 
been  cited  in  the  house  of  lords,  and  the  doctrine  of  lord  Hardwicke  acknow* 
ledged ;  it  was  aleo  cited  to  the  master  of  the  rolls  in  MaUhmoi  v.  £.,  (6) 
and  not  objected  to.  There  is  no  case  in  which  this  court  has  held  a  deed 
like  the  present,  nuide  by  a  married  man,  to  be  valid,  (c) 

Secowliy.  The  demurrer  is  also  sustainable  ore  tenus,  for  multifariousness^ 
The  (irst  part  of  the  bill  states  an  agreement  with  the  mother  only,  by  which 
she  was  to  receive  100/.  a  year,  in  consideration  of  former  cohabitation.  As 
to  this,  she  alone  is  entitled  to  sue  ;  she  cannot  join  to  that  claim  another  in 
which  she  and  other  persons  are  jointly  interested ;  for,  as  to  the  other  mat 
ters,  she  claims  jointly  with  her  children. 

*  Thirdly.    Another  ground  of  demurrer  is,  that,  if  they  come  here   [*64] 
for  his  deed^  the  person  in  whose  hands  the  bill  states  the  deed  to  have 
been  deposited,  ought  to  have  been  a  party  to  this  suiL 

Mr.  Evani,  in  support  of  the  biH,  said  that  this  case  was  distinguished  from 
Priest  V.  ParroU  by  the  circumstance  of  there  beitig  children,  who  are  iono« 
eeot  parties.  .   * 

The  VroB- CHANceLLoa : — ^The  agreement  contained  in  the  letter  stated  in 
the  bill,  must  be  considered  as  merely  voluntary,  therefore,  a  bill  will  not  lie 
for  the  performance  of  ]t.[l]  But  it  is  a  very  different  question,  whether  the 
defendant  must  not  answer  as  to  the  deed  of  settlement,  which  he  is  alleged 
to  have  executed  and  delivered  to  a  trustee  for  the  plaintiffs,  and,  afterwards, 
to  have  improperly  obtained  again  from  the  trustee. 

It  seems  to  be  established  by  the  case  of  the  Marchioness  of  Annandab  v. 
Harris^  (d)  (which  afterwards  went  to  the  house  of  lords,)  and  by  Ord  v. 
Biackett,  and  Carets  v.  Safford,  there  cited,  that  courts  of  equity  will  lend 
their  aid  to  enforce  securities  given  as  the  prasmium  pudiciii(B.[2]  Lord 
Hardwicke  states  (e,)  that,  in  Annandak  v.  Harris,  \i  appeared  that  Lord  An- 
oaiidale  was  not  married  at  the  time  of  his  connection  with  the  defendant.  No 
such  circumstance  is  stated  in  the  report,  nor  does  it  appear  to  have  formed 

(«)  S  Vn.  IHO,  {b)  1  Madd.  558. 

(e)  See  Spur  y.  Haywwrd^  Praoedenta  in  Chaneery,  114,  and  the  MarehUtuiB  ^fAniuaMU  r. 
BsrrU^  2  P.  W.  4^,  and  3  Bm.  P.  C.  44.5. 
(d)  2  F.  W.  439,  and  3  Bro.  P.  C.  445.  (e>  2  Yes.  161.  ^ 

[1]  A  letter  may  be  eonitnied  as  a  testamenUry  distribotion  of  properly,  Siomli  ▼,  JHch§y,  1 
Jobne.  Ch«  Rep.  153.  This  case  is  cited,  merely  as  it  may  have  some  bearing  upon  the  qoestion  of 
the  fr^mium  pudUUim. 

[2]  Bot  not  ae  to  futnra  cohabitation.  Wiiit5rvtfi«r  ▼.  Wtinger,  3  Man.  85. 
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any  iDgredJent  io  the  decitioD.  The  prioeiple  of  that  cate  is,  that,  if  a  inao 
misleads  an  innocent  woman»  it  is  but  justice  aod  reason  that  he  should  make 
make  her  reparation ;  and  therefore,  notwithstanding  the  immorality  of 
[*65]  the  ^conuection  which  led  to  the  provision,  a  court  of  equity  will  lend 
its  aid  to  enforce  it.  If  a  woman  be  the  victim  of  a  married  man,  it  is 
not  less  justice  and  reason  that  he  should  make  her  reparatk>n  than  if  he  were 
unmarried ;  and  the  deepershade  of  immorality  in  the  copnection  is  not  a 
very  tangible  or  satisfactory  ground  of  distinction. 

In  the  case  of  Priui  v.  ParroU^  there  were  no  children.  Now  here,  io  the 
first  place,  the  deed  is  a  provision  for  the  mother  aod  her  children,  aod  the/ 
are  co-plaintiflfs ;  and  if  I  were  to  decide  that  the  mother  could  not  maintaia 
this  bill,  there  is  no  principle  that  the  children  could  oot  The  case  of  the 
children  here  makes  it  quite  clear  that  this  general  demurrer  cannot  be  maio- 
tained. 

It  is  then  said,  that  there  is  a  defect  of  parties ;  because  the  person  to  whom 
the  deed  was  delivered  is  not  before  the  court. 

If  the  trustee  had  delivered  up  the  deed  in  breach  of  his  trtist,  then  he 
ought  to  have  been  before  the  court,  in  order  to  be  charged  in  respect  of  such 
breach,  but  not  otherwise. 

Another  objection  is  taken  to  the  bill,  as .  being  multifarious ;  because  it 
seeks  for  the  performance  of  an  agreement  under  which  the  mother  alone  is 
entitled »  and  joins  to  this  another  claim,  io  which  she  is  ioterested  jointly  with 
her  children.  But  the  whole  case  of  the  mother  being  properly  the  sul^ct 
of  one  billy  the  suit  does  not  become  multifiirious  because  all  the  plaintiffs  are 

Bot  hUerested  to  an  equal  extent.  ^ 

Demurrer  overruled  (e). 


[*66]  *GoRTON  V.  Smart  and  Cooks. 

1S23, 14th  Vomahet.'^Speeifie  Performance*  Nuieanee. 

Specific  performtoce  of  tji  agreemeot  to  s^^nt  a  baildini;  lease,  decreed  generally  although  the 
plaintiff  had  built  a  brew  house  apon  part  of  the  land  compriied  in  the  ag  reement,  and  therebj 
injured  the  adjoining  property  of  the  leaior. 

(0  See  Oeay  ▼.  Mathioe,  5  Voe.  jnn.  386,  and  Binnington  y.  WallU,  4  B.  &  A.  65<).  [Vide 
S.  C.  2  Sim.  Bl  Sta,  USO.  Where  the  bill  haTing  been  amended,  a  case  was  ordered  to  be  stated 
for  the  opinion  of  the  court  of  common  pleas,  8.  C.  in  a  further  stage,  under  the  name  of  Nye  ▼. 
Moeeley,  d  Sim.  161.  This  case  is  frequently  referred  to  in  relation  lo  the  complicated  subject  of 
multifsriousness.  It  will  not  be  attempted  to  deduce  any  general  rule  from  them ;  yet  a  reference 
to  some  few  of  the  cases,  beating  upon  the  subject  msy  be  useful,  Delendrev.  Shaw,  9  Sim.  237« 
Dunn  V.  Dunn,  3  Sim.  999.  JUaud  ^  tot/e  ▼.  Aeklom,  9  Sim.  331.  Skaekell  r.  Maeaulay,U  Sim.  Sl 
Stu.  79.  Salvidge  ▼.  Hyde,  Jacob  151.  Dew  v.  Clark,  post,  108.  Tarner  v.  JRo6tnion,  post,  313. 
Mareoe  ▼.  Pebre»»  3  Sim.  466.  Pearee  t.  Hewitt,  7  Sim.  471.  Campbell  r.  Maekay,  7  Sim.  564» 
S.  C.  Mylne  &  Craig,  603.  OOiqr  authorities  are  cited  in  Story's  Eq.  Plead.  306.  For  the 
American  eases,  see  Amer.  Ch.  Digest,  Pleading,  Bill,  III.  It  may  be  inferred  that  the  only  proper 
mode  of  taking  advantage  of  moltifariousnees  is  by  demurrer ;  aec.  Orate  ▼  Freeh,  9  Gill  &  Johns.  980. 
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1889.— Gorton  ▼.  Smart. 

Tan  was  a  bill  for  the  specific  perforroance  of  an  agreement  to  grant  a 
building  lease. 

lo  March  1819,  articles  of  agreement  were  entered  into  between  Cooke  and 
Smart,  by  which  Cooke,  in  consideration  of  the  covenants,  conditions  and 
agreements  therein  contained,  agreed  to  demise  to  Smart,  for  a  term  of  nine- 
ty-nine  years,  at  a  yearly  rent  of  300/.  a  piece  of  ground  in  Lambeth,  for 
the  purpose  of  building ;  and  it  was  agreed  on  the  part  of  Smart,  that  all  the 
houses  which  he  or  his  assigns  should  think  fit  to  build,  or  cause  to  be  built  on 
the  ground,  should  not  be  less  than  tliose  usually  denominated  third  and  fourth 
rate  houses ;  and  that  all  the  timber  or  wood  used  in  the  said  houses  or  build« 
ings  should  be  of  such  scaoth'ng  or  detnensions  as  are  used   in  good  and  well 
built  houses  of  the  corresponding  rate :  that  the  leases  to  be  made  of  such 
houses  should  contain  all  covenants,  clauses  ancT agreements  usual  in  leases  of 
the  Kke  nature,  and  sucb  other  covenants  and  clauses  as  should  be  agreed  up- 
on between  the  parties  (Cooke  and  Smart)  from  time  16  time,  for  the  advance- 
ment and  improvenoent  of  the  undertaking,  and  of  the  estate  of  Cooke. 

These  articles  contained  other  provisoes,  in  none  of  which,  howeverj  was 
there  any  thing  further  expressed  as  to  the  nature  of  the  house  to  be  built. 
But  wtere  reference  was  made  to  the  houses  proposed  to  be  built,  the  words 
"houses  or  buildings,''  and  in  one  instance  '*  messuages  or  tenements,"  were 
used.  There  was  also  a  proviso,  empowering  Cooke,  his  heirs  and 
assigns  and  his  and  their  agents  and  surveyors,  to  enter*  upon  the  [*67] 
ground  agreed  to  be  demised,  to  examine  and  inspect  any  of  the  build- 
dings  that  should  be  carrying  on,  audio  take  such  minutes  of  the  state  there- 
of, as  (hey  should  think  fit. 

Under  this  agreement.  Smart  entered  into  possession  of  the  ground,  and  in 
May,  1620,  signed  an  agreement  with  the  plaintiff^  Gorton,  to  underlet  to  him 
a  small  part  of  it  for  a  term  of  ninety-seven  years,  at  a  yearly  rent  of  £14, 
for  the  purpose  of  erectmg  buildings  intended  for  a  small  brewhouse,  and  to 
gram  him  a  lease  which  should  contain  the  customary  clauses,  when  the  in- 
tended buildings  were  finished. 

The  plaintiff  entered  into  possession  under  this  agreement,  and  built  the 
brewhouse.  He  then  applied  for  his  lease ;  but  Cooke  insisted  that  it  was 
contrary  to  the  terms  of  his  agreement  with  Smart  that  any  brewhouse  or 
maDufactory  should  be  erected  on  the  land,  and  objected  to  grant  the  lease, 
beeaose  the  erection  of  a  brewhouse  was  injurious  to  his  property  in  that 
ne^hborbood.  But  at  the  same  time  he  offered  to  grant  a  lease  to  the  plain- 
tiff, provided  he  would  adopt  the  requisite  means  for  consuming  the  smoke 
occasiooed  by  the  brewery,  so  as  to  prevent  it  from  being  obnoxious  to  the 
neighborhood.  The  plaintiff  refused  to  adopt  the  means  of  consuming  the 
■moke,  and  filed  this  bill,  praying  for  a  specific  performance. 

It  wi^  insuted  by  the  bill,  that  Cooke  was  aware  of  the  agreement  between 
the  plaintiff  and  Smart*  and  did  not  object  to  the  erecUon  of  the  brewhouse  till 
it  bad  been  completed,  although  he  knew  the  nature  of  the  building  while  it 
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i.— Vexey  ▼.  JamioQ, 


[68*]    was  in  progress.    But  this  was  ^denied  by  Cooke  in  his  answer ;  and 
the  evidence  of  the  plaintiff  only  proved  that  Cooke  lived  in  the  neigh* 
borhood  and  might  have  known  the  nature  of  the  building  before  it  was  com- 
pleted. 

On  the  part  of  Cooke,  it  was  proved  that  his  property  in  houses  in  the 
neighborhood  would  be  depreciated  by  the  erection  of  this  brewhouse. 

The  cause  now  came  on  to  be  heard. 

Mr.  Home  for  the  plaintiff. 

Mr.  Sufrderif  and  Mr.  Munro^  for  the  defendant  Cooke,  insisted,  Firsts  that  a 
brewhouse  was  not  a  building  within  the  terms  of  the  agreement ;  Seeandhfr 
that  the  plaintiff  having  rejected  the  ofler  of  a  lease  on  the  condition  of  his 
adopting  the  means  for  preventing  the  brewhouse  from  being  a  nuisance  and  a 
damage  to  the  defendant's  property,  was  not  entKIcd  to  a  lease  on  any  other 
terms;  TAtrd/y,  that  it  was  proved  that  the  brewhouse^as  now  used  was  aa 
injury  to  the  property  9t  the  defendant. 

The  YicB-CnANOELLOR : — There  is  no  covenant  in  the  agreement  to  restrain 
the  building  of  a  brewhouse.  A  brewhouse  is  not  necessarily  a  nuisance,  and 
if  it  be  so  used  as  to  become  a  nuisance,  the  law  is  open  to  the  defendant.(a) 

Decree  for  a  specific  performance* 


[♦69]  ♦Vezby  «.  Jamson. 

.    ISSSfSSdJoly:  19UiNoT0iiiber.— 7r«tt. 

'  Teit&lor  giTei  the  residue  of  hie  estate  to  bis  ezecnton  on  trnst,  in  deftnlt  of  appointment,  to 
dispose  of  it  at  tbeir  pleasure,  either  for  charitable  or  public  pur|ioses,  or  to  any  person  or  persons, 
in  such  shares,  dtc.  as  thej  {n  their  discretion  should  think  fit :  held,  that  the  trust  is  too  general 
and  undefined  to  be  executed  by  the  court :  that  the  ezeeutors  otnoot  take^  beoaute  it  is  pvva 
•zpreedy  on  trust ;  and  that  the  next  of  kin  are  entiUed. 

This  suit  IKras  instituted  to  obtain  the  opinion  of  the  court  as  to  the  dispost* 
tion  of  the  residuary  estate  of  John  Vez'ty. 

By  his  will,  dated  5th  December  1814,  which  was  executed  so  as  to'devise 
freehold  estates,  after  disposing  of  his  real  property,  and  giving  various  pecu* 
hiary  legacies  (one  of  which  was  to  a  charitable  institution)  he  gave  all  the 
residue  of  his  estate  to  his  executors,  upon  special  trust  and  confidence,  never* 
theless,  to  apply  and  dispose  of  the  same  in  or  towards  such  charitable  or  pub<* 
Itc  uses  or  purposes,  person  or  persons,  or  otherwise,  as  he  might,  by  any  co- 
dicil or  Codicils  to  that  his  will,  or  by  memorandums  in  his  own  handwriting, 
direct  or  appoint,  and  as  the  laws  of  the  land- would  admit  of,  and,  in  default 
of  any  such  directions  or  appointments,  then,  as  to  the  whole  residue,  or  in 
calie  of  any  such  directions  or  appointments,  and  the  same  should  not  be  an 

(a)  See  WUHmu  ▼.  Cftciiey,  )  Vea,  50.  [S.  P.  aec.  WmgfiM  t.  GreiitAaio,  4  Hen.  dt 
Mttnf.474.] 
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entire  diqiomtimi  of  tiich  residae,  thto,  as  to  soeh  part  of  soch  residue  con* 
oeraing  which  tier  such  direetbn  or  appointinent  shodd  be  made«  upon  trusty 
to  pay  and  apply  the  same  io  or  towards  such  charitable  or  public  purposes 
as  the  laws  of  the  land  would  adnnit  of,  or  to  any  person  or  persons,  and  in 
such  shares  aixl  proportions^  sort»  manner  and  fornii  so  as  his  executors,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
should,  in  their  or  his  discretion,  will  and  pleasure,  think  fit,  or  as  they  should 
think  would  have  been  agreeable  to  him,  the  said  testator,  if  living,  and  as  the 
laws  of  the  land  did  not  prohibit,  but  admit  of. 

*The  testator  nei^f  by  any  eodieil  or  memorandum  specified  any   [*70] 
piirpose  to  which  the  residue  v^sis  to  be  applied. 

The  plaiotiflr,  as  next  of  kin,  claimed  the  residue  as  undisposed  of;  and,  on 
behalf  of  the  attorney  general,  it  wasinsisted,  that  it  must  t>e  applied  to  charit- 
able  purposes,  under  the  dneotton  of  the  oourt,  pursuant  to  the  wishes  of  the 
testator. 

When  the  cause  first  came  oti  to  be  heard,  the  Vice-chancellor  referred  it  to 
the  master,  to  inquire  who  were  the  next  of  kin  of  the  testator  at  the  time  of 
his  death,  that  ihey  or  tfaeirrepreseittatives  might  all  be  made  parties  to  this 
suit. 

This  was  donf  accordingly  ;  and  on  the  22d  July  1832,  the  cause  was  heard 
for  further  directions. 

ll  did  not  appear  by  the  t>leadTtigs  whether  any  of  the  nei^t  of  kin  were 
hgBtees  or  devisees  mider  the  will  or  codicils^ 
Mr.  Bell^  Mr.  Skadwell^  and  Mr.  Trower,  appeared  for  the  various  parties. (ei) 
The  question  was,  whether  the  residuary  estate  was  well  given  to  charitable 
aaes,  or  belonged  to  the  trustees  for  their  own  use,  or  to  the  next  of  kin. 

The  following  eases  were  cited  in  the  course  of  the  argument,  ^lorice  v. 
Bishcp  of  Durkamf(b)  Aiiomey  Oeneral  v.  Herrick,{c)  Price  v.  Pea* 
cock.{i) 

*Tbe  Vnm-CBhnenAXrtt  :-^In  the  event  of  no  appointment  uf  this  [^I] 
residuary  estate  by  the  testator  himself,  he  has  given  it  to  trustees  to 
dispose  of  it  at  their  will  and  pleasure,  either  for  charitable  purposes  or  publio 
purposesi  or  Io  any  peraon  or  persons,  in  such  shares  and  proportions,  sorti 
AianBer  and  form,  as  they  in  their  discretion  shall  think  fit,  and  the  laws  of 
the  land  shall  not  prohibit.  It  is  in  efiect  a  gift  in  trust,  to  be  absolutely  dis- 
posed of  in  any  manner  that  the  trustees  think  fit,  which  is  consistent  with  the 
laws  of  the  Jaad,  and.  so  that  it  bo  not  applied  for  their  own  use  and  benefit. 

The  testaCor  has  not  fixed  upon  any  part  of  this  property  a  trust  for  n 
charitable  use,  and  I  cannot  therefore  devote  any  part  of  it  to  charity.  He 
has  given  it  to  the  trustees  expressly  upon  trusty  and  they  cannot  thereibre 
hold  it  for  their  own  benefit  The  necessary  consequence  is,  that  the  pur^- 
poses  of  the  Uost  being  so  general  and  undefined  that  they  cannot  be  executed 

(•)  At  IIm  eum  wu  heud  in  July  lost,  we  have  no  note  of  the  Srstmient. 
(&)  S  y«L  399,  and  10  Ves.  599.        (0  Amb.  719.      (d)  Fineh,  446 ;  3  Lev.  967. 

Vou  I.  a 
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18S9.— -Balfour  ▼*  Fan|iiliUKm. 

by  this  coartt  they  must  fail  ahogether,  and  the  next  of  kiD  faeoome  eotitled  to 
the  ptoperty.  The  case  of  Mmic$  ▼.  BUhcp  &f  Dturham  is  precisely  kt 
poiDt.(e) 


[*72J  ^Balfour  o.  FijiayHAiBON. 

1893,  SOth  NoTember. 
-  A  defendant  who  has  pot  in  three  inaoffieient  antweia,  «od  ia  la  eaatodj  fo  waat  «l  a  ibaTth,la 
entitled  to  hia  diacharge  immediately  on  filing  a  fourth  anawer. 

In  this  case,  the  defendant  had  pat  in  three  insufficient  answers,  and,  for 
want  of  a  fourth,  he  was  committed  to  the  fleet 

Mr.  Daniel  moved  for  his  discharge,  upon  the  six  clerk's  certificate,  that  a 
fourth  answer  had  been  filed  ;  and  cited  Lord  Bacon's  Orders,  Beames's  Orders 
Chan.  28,  and  Lord  Clarendon's  Orders,  lb.  183,  and  Bailey  v.  Baiby.(a} 

Mr.  Agar  opposed  the  motion,  and  cited  an  order  of  the  aotb  April  1700,(^ 
and  contended,  that  under  that  order  tlie  defendant  was  to  be  kept  in  custody 
until  the  master  had  reported  the  fourth  answer  to  be  sufficient. 

The  registrar,  on  being  applied  to  by  the  yice^Chaneeildry  staled,  that 
there  was  no  instance  of  the  order  of  1700  having  been  acted  upon*  and  that 
the  practice  had  always  been  conformable  to  Lord  Clarendon's  Order. 

The  Vice-chancellor  directed  the  motion  to  be  made  before  the  Lord  Ghan* 
cellor.    ., 

Shortly  afterwards  Mr.  Daniel  returned,  and  stated  to  the  courts  that  the 
Lord  Chancellor  had  said,  that,  if  his  Honor  was  satisfied  that  the  order  of 
.1700  had  never  been  acted  upon,  he  would  not  be  the  first  to  act  upon  it. 

The  Vica-CnANCBi.LOB : — Then  take  your  order.[l] 

(e)  See  MHU  ▼.  Fitrmer,  I  Meriv.  55,  and  19  Vea.  483,  and  the  eaaea  there  eited.  -  In  the  AU 
iomey  Otneral  ▼.  DoyJey,  7  Vea.  58,  in  not — ^The  testator  git es  real  and  personal  eatate  to  tma- 
teea«  in  tmst,  (failinj^  other  limitations)  to  dispose  thereof  to  soch  of  hia  relativea  of  his  mother'a 
aide  who  were  meat  deserring,  and  in  aoch  manner  and  proportion  aa  hia  tmsteea  alioald  think  fit; 
to  sQch  ebarilable  uaea  aa  they  ahnald  think  most  proper  and  eoavenient.  The  eonrt  deened  ooa 
moiety  to  all  the  relatione  on  the  mother's  aide,  within  the  degree  oC  third  oooains;  and  the  other 
moiety  for  ehsritable  purposes  ;  and  directed  the  maatcr  to  approve  a  acheme  in  which  the  poor  re- 
lations, not  partakers  of  the  first  moiety  were  eaterit  par  thus,  to  1»e  perferred.  See  Moggridge  v. 
ThackwtUt  7  Vea.  36,  and  the  cases  there  referred  to.  [A  trust  in  fsTor  of  a  eharity,  must  be  de- 
finite,  both  as  to  the  persona  to  be  benefited,  and  the  aobject  of  the  titst.  9  Stery^  Eq.  405,  4SI». 
Baptitt  Asweiaiion  r,  UarPs.  JSx'ra,  4  Wheat.  1.  Ommanney  ▼.  Butcher^  1  Tom.  &  Rnaa.  9IS0. 
iibw^r  7.  Garlike,  1  Ross.  &.  Mylne,  S32.  Ellis  ▼.  Selby^  7  Sim.  352.  S.  C.  affirmed  by  Lord 
Cottenham,  1  Mylne  ic  Craig-,  3861  Where  the  trust  ia  too  vague  for  the  court  to  execute,  the 
neit  of  kin  are  entitled;    Gaaea,  aupra,] 

(0)  11  Tea.  151,        (ft)  Firat  published  by  Mr.  Beamea,  Ord.  Cha.  317. 

[1]  Affirmed  1  Tomer,  1B4.    Vide  Amer.  Ch.  Digeat,  Practiee,  VII. 
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I893.--J0I11M00  ▼.  Aston. 


^JoHKBOff  V.  A8TON.(a)  [•TS] 

1883,90th  November. 

Money  adnu'tted  hj  ftn  ezeeator  to  be  in  the  huidi  of  his  partner,  is  in  his  own  hands  for  the 
porposo  of  beia^  ordered  to  be  paid  into  cotut. 

Motion  to  pay  m<Hiey  into  court,  on  admissioD  in  the  answer  of  the  defend- 
ant, an  executor. 

The  defendant  was  a  partner  in  a  mercantile  bouse  at  Trinadad,  and  a  bill 
of  exchange  bad  been  drawn  on  bis  bouse  for  the  money  in  question,  in  favor 
of  the  testator,  by  a  party,  who,  it  was  admitted,  had  the  amount  of  the  bill 
in  the  hands  of  the  partnershipi  The  bill  was  lopg  over  due,  and  the  defend- 
ant, by  bis  answer,  admitted  that  his  partner  in  Trinadad,  had  debited  the 
drawer  with  the  amount  of  the  bill,  though  the  money  had  never  been  actually 
remitted. 

The  y[os-C8AWOBii.OB: — The  money  of  the  executor,  admitted  to  be  in  the 
bands  of  the  banker,  is  in  his  own  hands  for  the'purpose  uf  such  an  application 
as  the  present.  The  partnership  are  to  be  considered  as  the  bankers  of  the 
executor.  The  fact  that  the  money  is, abroad  is  a  reason  for  giving  a  longer 
time  for  payment  into  court.[l] 


*BBTSOir  V.  WflIT£HBAD.  l^'f^] 

ia».  95th  Vovetnbv*— JResfrofiilff  oti  trmdt. 

A  trader  nay  eell  aaecrat  in  hit  tiadff,  apd  restrain  himself  gensrally  fipm  the  use  of  it 
Bpeeifie  peribnnaoee  decreed  of  an  asipement  to  sell  the  good  will  of  a  trade,  and  the  exolnsivo 
vse  of  a  aeeret  io  d  jing. 

This  was  a  bill  for  the  specific  performance  of  an  agreement,  for  the«ale  of 
the  ^ood  will  of  a  trade,  and  of  a  secret  in  dying. 

The  plaintiff  had  for  many  years  carried  on  the  trade  of  a  dyer  in  Sptal- 
fidds,  and  had  a  particular  mode  of  dying  bombazeens  and  stuffs*  None  but 
himself  and  his  son-in-law,  one  Portlock,  knew  the  secret  of  dying  stuffs  in 
that  mode ;  aad  this  secret  was  esteemed  of  great  value. 

In  December  1820,  Bryson  being  about  to  retire  from  business,  agreed  to 
ffeli  the  good  will  of  his  trade,  together  wfth  the  plant  and  fixtures,  to  the  de- 
fendant for  1,500/.,  and  the  exclusive  benefit  of  the  secret  for  1,000/.  Heads 
of  the  agreement  in  writing  were  signed  by  both  parties,  and  we^e  expressed 

(o>  JEy  rcloftbiis. 

(1)  T*  9  Stores  Cg.  13»,  BQikiuM  ▼.  RoihwtU,  2  Sim.  &  Stu.  817.    That  infkots  are  con. 
b  an  additional  reason  for  making  the  order.    OrroJ^v.  BMney,  Jae.  623.     As  to  incidsntol 
in  a  caoM,  vldo  MmrioU  ?.  WkiU,  ante  17,  et  not.  ihid. 
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18fi9.-«rywm  ▼.  Whitobead. 


as  foltows :  ••  Heads  of  agreement  between  Mr.  Bryaon,  of,  Ac  and  Mr.  John 
Whitehead,  of,  &c.  Mr.  Brysoo  posaesaea  a  secret  in  the  art  of  dying  bom- 
bazecns,  princes  stuffs,  and  other  goods,  which  is  known  to  himself  and  son- 
in-law,  Samuel  Pprtlock,  opiy :  Mr.  Bryson  is  about  to  retire  from  his  bosi. 
ness,  and  therefore  he  has  agreed  with  Mr.  Whitehead  as  follows :  Mr.  White^ 
head  is  to  pay  him,  for  himself  and  son,  l,000iL  for  the  secret,  and  1,500/.  for 
the  plant  and  fixtures  upon  his  premises,  and  for  the  good  will  of  the  trade, 
and  to  have  the  premises  leased  or  assigned  at  the  following  rents :  [then  fol- 
lowed a  description  of  the  buildings,  and  the  amount  of  the  rent.]  Mr.  Bry- 
son to  make  the  secret  known  to  Mr.  Whitehead,  and  instruct  him  in 
[*75]  the  art,  and  to  •make  over  the  trade  and  good  will,  and  use  his  endea- 
vors to  secure  it  to  Mr.  Whitehead,  by  circular  letters,  and  other  usual 
means ;  and  he  is  not  himself  to  engage  in  the  business  of  a  dyer  for  twenty 
years ;  and  he  is  to  engage  that  his  son-in-law  will  not  divulge  the  secret,  oj; 
engage  in  the  business  of  a  dyer  for  the  same  term  as  Mr.  Bryson ;  and  that 
neither  bf  them  shall  do  any  thing  to  prejudice  Mr.  Whitehead  in  the  trade  of 
Mr.  Bryson,  and  in  securing  and  continuing  the  business  of  the  connections  of 
Mr.  Bryson;  and  he  is  to  procure  his  son-in-law  to  enter  Into  an  engagement 
to  the  same  effect  to  Mr.  Whitehead  :  an  inventory  of  the  plant  to  be  deliver- 
ed, &c.  Possession  to  be  delivered  to  Mr.  Whitehead  on  payment  of  the 
1,000/.,  and  a  circular  immediately  issued,  so  that  the  trade  may  be  continued 
in  the  usual  manner,  under  the  direction  of  Mr.  W.,  with  the  assistance  of  Mr. 
Bryson,  who  is  to  divulge  the  secret,  aud  instruct  Mr.  W.  therein  immediate- 
ly after  the  payment  of  the  1,000/.;  the  1.500/.  to  be  paid  upon  the  leases, 
&c.  being  executed  according  to  this  agreement,  which  are  to  be  executed 
within  a  month,  or  sooner :  deeds  and  instrumeats  with  fuU  and  proper  clauses, 
to  be  prepared  and  executed  upon  the  basis  of  this  agreement,  and  the  ex- 
pense divided." 

Whitehead  forthwith  paid  the  1,000/.  and  was  put  into  possession  of  the 
trade,  and  had  the  secret  communicated  to  him. 

Bryson  and  his  son-in-law  soon  afterwards  executed  a  bond  to  Whitehead 

in  the  common  form,  with  a  penalty  of  2,000/.  reciting  the  agreement,  and  with 

the  condition,  that  they  or  either  of  them  would  not,  for  twenty  years, 

[*76]    in  any  manner  exercise  the  trade  of  dyers  •within  the  distance  of  fifty 

miles  from  Spitalfields,  and  would  not,  at  any  time,  disclose  the  secret. 

Whitehead,  howeveci  thought  that  this  bond  (which  was  prepared  by  Bry- 
son's  solicitor)  was  not  sufficiently  restrictive,  and  that  Bryson  and  his  son 
might,  at  any  time,  without  incurring  any  penalty,  resume  their  trade  at  any 
place  beyond  the  distance  of  fifty  miles  from  London;  as  at  Kidderminster f 
Norwich,  or  in  Yorkshire,  where  bombazeens  and  stuffs  are  principally  manu- 
factured. For  this  reason  he  insisted  on  a  deed  of  covenant  more  restrietlTe 
in  its  terms,  and  with  clauses  for  liquidated  damages  in  case  of  breach  of  the 
agreement. 

Disputes  arose  in  consequence,  as  to  the  terms  of  the  deeds  to  be  executed 
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oader  the  agreemehl,  and  Brysoo  filed  this  bill  for  a  specific  performance,  and 
for  payment  of  the  1>500/. 

Mr.  ffeoU,  and  Mn  Wkttmarsk.  for  the  phintiff: 

Mr.  BeU  and  Mr.  TkMM,  for  the  daleodant,  aubmiltad  it  to  the  judgment 
of  the  court,  whether  the  agreement  was  of  soch  a  kind  as  could  be  carried 
into  execution.  It  was  the  essence  of  the  agreement  that  neither  Bryson  nor 
his  son-in-law  should,  for  twenty  years,  carry  on  the  trade  of  dyers.  If,  how- 
ever, the  agreement  Was  to  be  acted  on  so  as  to  confine  the  restriction  on  ex- 
ercising the  trade  to  places  within  fifty  miles  from  London,  then  the  defendant 
would  not  have  that  benefit  which  he  had  stipulated  for  by  the  agreement ;  be- 
cause the  plaintiff^  or  his  son-in-law,  by  removii^  to  Norwich,  or  any  other 
eonvenient  situation  beyond  the  distance  of  fifty  miles,  would  come 
*into  direct  competition  with  him.  If  considered  as  an.  agreement  not  [*77] 
lo  exercise  the  trade  of  a  dyer  any  where  for  twenty  years,  it  was  void 
by  the  policy  of  law,  Mitchell  v.  Reynolds,  (a)  If,  on  the  other  hand,  it  was 
to  be  acted  on  so  as  to  limit  the  restraint  on  carrying  on  the  trade  to  the  dis- 
tance of  fifty  miles  from  London,  the  defendant  would  lose  the  benefit  for 
which  he  had  contracted. 

Tbb  Yice-CHAifCBLLox : — Although  the  pdicy  of  the  law  will  not  permit  a 
general  restraint  of  trade,  yet  a  trader  may  sell  a  secret  of  business,  and  re- 
strain himself  generally  from  using  that  secret.  Let  the  master,  in  settling 
the  deed  which  is  to  give  effect  to  this  agreement,  introduce  a  general  cove- 
nant to  restraia  the  use  of  the  s^rei  for  twenty  years,  and  a  limited  covenant, 
in  point  of  locality,  as  to  carrying  on  the  ordinary  business  of  a  dyer,  both  par- 
ties being  willing  that  the  agreement  should  be  so  modified. 

The  decree  therefore  referred  it  to  the  master  to  settle  a  proper  deed,  (ft) 

(«)  1  p.  W.  181. 

(6)  It  M  ft  Teiy  ancient  pftrt  of  the  policy  of  the  law  to  difcoonge  reetnintf  on  trade,  as  being 
injnrioae  to  the  public  Bat  no  judge  K»m  earned  his  abhorrence  so  far  as  is  reported  of  Hull,  J.  fn 
the  Year  Book,  3  Hen.  S.  There  a  dyer  was  bound  that  he  should  not  use  his  craft  liDr  two  yoais* 
mnd  HoO  held  tliat  the  bond  was  gainst  Um  common  law,  ••  and  by  G— d  (said  he),  if  ihe  plaintiff 
w«iB  hen,  hs  slioald  go  to  priton  iiU  As  had  paid  a  Jlne  to  the  king:*  In  Mitchnll  r.  Reynolda^  1 
P.  W.  181,  Farker,  G.  J.  in  his  admirabls  exposition  of  the  laws  on  this  subject,  excuses  the  trans- 
port of  Mr.  Justice  HttI^s  indignation,  on  the  ground  that  it  was  ezeited  by  a  case  of  most  frmss 
Ixaad  and  ▼Ulaioy.  As  to  the  general  doctrine,  see  Davia  ▼.  Jtfasen,  5  T.  R.  118 ;  CUman  ▼.  Hose. 
ly,  I  Bro.  P.  C.  914 1  ShaakU  v,  Hdbtr,  14  Vee.  468 ;  OmMiesll  r.  Zft,  17  Vee.  S35 ;  Harrimm  r. 
Omrdmtr,  a  Madd  196,  &e.  [Vide  S  Story's  Eq.  39 ;  as  to  agveements  in  ivstraint  of  trade.  Sse 
farther,  1  BUxfa  £q.  389.  if  oak  r.  Webb  and  other9, 1  Bdw.  S04.  An  association  formed  to  buy 
anJ  #ell  public  lands  of  the  goyemment,  and  prerent  a  competition,  is  Toid.  Carrington  ▼.  CaUet, 
S  Stewart,  (Alabama,)  175. 
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[•78]  •BAy«T  V,  Snjeelham. 

1883, 19th  mnd  SGth  llofMiibv.^XPMeHpMfii  •fiXUgitimaU  Mid. 

J.  S.  hM.T'mg  coBtneted  a  nsuriage,  which  wm  rM  ab  iniiio^  mud  haTinf  on*  ton  of  that  mar. 

lia^  made  hw  will,  and  gave  the  retidoe  of  hii  personal  estate  to  all  his  ohildren  hjr  his  reputed 
wife :  Held,  that  the  son,  being  bom  at  the  date  of  the  will,  was  entitled. 

This  was  a  bill  filed  to4»rry  into  ezecutioa  the  triUjU  of  ihe  will  of  John 
Saelhatn :  and  the  only  question  in  the  cause  was,  as  to  the  Falidity  of  a  be^ 
quest  to  the  children  of  the  reputed  wife  of  the  testator. 

The  will  was  dated  21  August  1800:  and  the  testator,  after  reciting,  that 
he  bad  lately  married  Jane  Whiteside*  the  sister  of  his  deceased  wife»  Mary 
Sqelbam,  in  Scotland,  according  to  the  form  and  usage  of  the  church  there,, 
gave  and  bequeathed  unto  his  wife,  Jane  Snelham,  idl  his  household  goods^ 
plate,  linen,  china,  books  and  wearing  apparel ;  and  he  gave  the  residue  of  his 
personal  estate  to  Thomas  Bayley  and  Thomas  Whiteside,  their  executors,  ad: 
miui^trators  and  assigns,  upon  trust,  to  sell,  and  to  place  out  the  produce  at  In- 
terest, and  to  apply  the  interest  and  proceeds  thereof  unto  his  wife  Jape,  for 
hec  natural  life ;  and,  from  and  after  her  decease,  to  call  in  the  principal  mo* 
neys  so  to  be  placed  out,  and  to  pay  and  apply  the  same  unto  and  amongst  all 
and  every  the  child  and  children,  or  to  an  only  child,  as  the  case  might  be,  of 
him  the  said  testator  and  his  wife  Jane^ the  whole  of  the  said  trust. moneys  to 
be  paid  to  such  child  or  children  at  his,  her,  or  tlu^r  age  or  respective  ages  of 
twenty-one  years,  or  day  of  marriage  ;  and  upon  trust,  in  the  mean  time,  after 
the  decease  of  his  said  wife,  to  pay  and  apply  the  dividends,  increase  and  pro- 
ceeds thereof  for  and  towordsthe  maintenance  and  education  of  such  children 
or  child,  until  their  or  his  or  her  respective  shares  or  share  should  be- 
[*70]  come  payable.  And  the  ^testator  declared  it  to  be  his  will  and  mind, 
that  his  wife  Jane,  and  her  children,  should  take  the  provisions  therein- 
before  made  for  them  in  the  same  manner  as  if  she  had  been  married  to  him 
according  to  the  usage  of  the  church  of  England,  and  socb  nuirriage  had  been 
valid  according  to  the  laws  of  England.  And  in  case  all  and  every  the  child 
and  children  by  him  begotten,  and  to  be  begotten  on  the  body  of  his  said  wife, 
Jatie,  should  happen  to  depart  this  life  under  the  age  of  twenty-one  years,  and 
unmarried,  then  he  gave  one  moiety  of  the  trust  moneys,  unto  his  said  wife 
Jane,  her  executors,  administrators  and  assigns  ;  and  he  directed  his  trustees, 
and  the  survivor  of  them,  and  the  executors  and  adnUnistrators  of  such  survi^ 
vor,  to  pay  and  apply  thcf  interest  and  proceeds  of  the  remaining  moiety  of  the 
trust  moneys  unto  his  sister,  Ann  Goodyear,  during  her  natural  life  ;  and  from 
and  after  her  decease,  then  he  gave  and  bequeathed  the  same  moiety  unto  and 
equally  amongst  Richard,  Elizabeth,  Mary,  and  Ann  Goodyear,  the  four  chil- 
dren of  his  sister  Ann  Goodyear,  share  and  share  alike* 

At  the  time  when  the  testator  made  this  will,  he  had  one  son  by  Jane  Snel- 
bam.    This  son  was  the  only  issue  of  the  marriage. 
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The  bill  charged,  thdt  ihe  incrriage  of  the  testator  with  Jane  Soelham,  the 
sister  of  his  former  wifey  wds,  accordiog  to  the  law  of  Scotland,  not  merely 
voidable,  but  absokiteljr  void,  ab  initio,{a) 

*Ann  Goodyear,  the  legatee  for  Kfe  of  the  residue,  fatliag  the  preced-    [*8d] 
log  limitations,  was  a  party  to  the  caoso  in  that  character,  as  well  as 
because  she  was  the  personal  representative  of  three  of  her  children  named 
in  the  bill,  who  were  dead.     Her  only  surviving  child  had  married,  and,  with 
her  husband,  was  made  a  party  to  the  cause. 

By  their  answer,  these  parties  stated,  that  they  were  willing  to  admit,  and 
did  thereby  admit  that  Jane  Snelham  was  lawfully  married  to  the  testator,  and 
that  John  Snelham  was  the  lawful  son  of  the  testator ;  and  they  said,  that 
they  had  never  set  opany  claim  under  the  will,  in  the  events  that  had  hap- 
pened ;  nevertheless,  if  the  court  should  be  of  opinion  that  they  had  any  in- 
terest under  the  will,  and  were,  therefore,  necessary  parties  to  the  suit,  they 
claimed  all  such  rights  and  interest  therein  as  they  might  be  entitled  to. 

The  cause  now  came  on  to  be  heard. 

Mr,  HeaUt  and  Mr.  Rose,  for  the  plaintiffs,  who  were  the  representatives 
of  the  acting  executors  of  the  will. 

Mr.  BeUn  and  Mr.  Roupeit,  for  John  Snelham  and  his  mother,  insisted,  that^ 
as  John  Snelham  was  born  at  the  time  when  the  will  was  made,  there  was  a 
sufficietit  description  of  him  in  the  will,  even  if  it  should  turn  out  that 
the  marriage  was  void,  Wilkinson  v.  Adam.(b)    If  •they  were  right  in    [•SI] 
that  construction,  it  would  not  be  neeessary  to  direct  any  inquiry  as 
to  tbe  validity  of  the  marriage. 

Mr.  Pemberton,  for  the  other  legatees. 

The  Vics^CftANCELLOB :— In'  the  case  of  Wilkinson  v.  Adam,  the  words  of 
gift  were,  ^  to  the  children  which  I  may  have  by  the  aforesaid  Ann  Lewis, 
and  born  at  my  decease,  or  six  months  after."  It  was  held  to  be  equivalent 
m  expression  to  a  gift  to,  **all  the  children  which  I  now  have,*  or  hereafter 
may  have  by  the  said  Ann  Lewis,  who  shall  be  living  at  my  decease,  or  bom 
within  six  months  after  ;"  and,  consequently,  to  be  a  sufficient  description  of 
tbe  rJrfldren  of  Ann  Lewis,  living  at  the  time  of  the  will,  who  bad  acquired 
the  reputation  of  being  the  children  of  the  testator. 

(«>  This  mcniftge,  hj  the  law  of  Scotland,  was  nnll  and  Yoid.  «« Marriagre  n  nnll  where  It  ia 
Mntfaoted  witliin  Um  defreea  of  proiMnqaitj  or  affinity  forbidden  bj  tbe  law.**  £r«k.  Inst.  93. 
■ea*97. 

•«Th6  deiffeea  probibited  by  tbe  law  of  Moeea  in  connngainity  are  in  every  caie  virttialty  pro* 
hibilod  in  affinity;  and  by  the  act  1567,  tbe  prohibition  ii  eqoaDy  broad  in  the  degrees  of  affinity, 
as  in  those  of  oonsabgainiiy.— Thnfe,  one  cannot  marry  his  wife's  sister,  more  than  he  can  his  own. 
lo  all  this  matter,  the  ralos  are  the  same  by  the  law  of  Scotland,  whether  the  parties  be  related 
by  ftill  or  by  half-  blo6d.''-*ErdL.  InsL  93,  sec.  9.  [**  The  canon  ai|d  common  law  made  no  dis. 
ttnotkm  on  ihts  pohit  iMtwecn  connexions  by  consanguinity  and  affinity."  3  Kent's  Comm.  83. 
Good  senoo,  and  soond  ethiot  iiave  however  drawn  the  distinction.  See  fbrther  as  to  incestuous 
niafi<agen;id.61,to9iI 

(6)  1  v.  &  &  433. 
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1832.— In  tbe  Matur  of  a  Frimidly  Sciety. 


This  case  is  stronger  for  the  children  than  thai  of  Wilkingon  v.  Adam,  being 
an  express  gift  to  all  the  testator's  chfldren  by  the  said  Jane,  begotten  or  to 
be  begotten,  and  necessarily,  therefore,  indtiding  the  child  of  Jane,  then  bom, 
V9ho  had  acquired  the  reputation  of  being  the  child  of  the  testator. 

DecTee,  that  John  SneUiam  is  eiitiiled.(0 


[#82]  •In  the  Matter  of  a  Faiendlt  Soarrv. 

1882. 37th  Norembar. 

A  ram  of  money  in  Uiefmidi,  ■Undittf  in  fha  mmmtif  two  trartsci  of  a  Mradly  soeitty.  oflt  of 
whom  had  abiconded,  ordored  to  he  trmnrfened  bf  the  other  tmetee  Snio  hie  owa  aaiae,  Joial4y 
with  that  of  another  Unstee,  elected  in  the  room  of  him  who  had  abeconded. 

This  was  the  petition  of  the  president,  stewards,  and  John  Allen,  one  of  the 
trustees  of  The  Firm  and  Friendly  Society. 

It  stated  that  the  petitioner,  John  Allen,  and  one  John  Burghall,  had  been 
elected  joint  trustees  of  the  Society,  and  that  a  sum  of  lOQ/,  3L  per  cent  stock 
was  standing  in  the  books  of  the  bank  of  England,  in  their  joint  names :  that 
John  Burghall  had  absented  himself -from)  the  society,  and  that  his  then  plaoo 
of  residence  was  wholly  unknown,  and  that,  in  consequence  of  hia  absence* 
the  president  had  been  elected  joint  trustee  with  John  Allen,  in  the  room  of 
Burghall.  The  petition  therefore  prayed  that  the  sum  of  iWL  atoek  might 
be  transferred  into  the  names  of  the  president  and  John  Allen. 

There  was  an  affidavit  of  these  facts. 

Mr.  Farrer^  for  the  petition,  referred  to  the  aot  36  tieo.  d,  c  90,  by  which 
it  is  provided,  that  where  one  of  several  trustees  is  absent  out  of  the  jtirisdie* 
lion,  or  shall  be  bankrupt,  or  lunatic,  or  shall  refuse  to  transfer,  or  it  shall  be 
uncertain  or  unknown  whether  such  trustee  be  living  or  dead,  the  courts  of 
equity  may,  in  any  cause  depending,  make  an  order  of  transfer  by  the  other 
or  others  of  such  trustees.  By  the  act  57  Geo.  8,  e.  89,  intitled,  **  an  aet  {9 
extend  the  provisions  of  the  86th  Geo.  3,  c.  90,  and  the  6ad  Geo.  8,  e.  158,  to 

(e)  In  Wilkinmm  ▼.  Adam,  1  V.  dt  B.  429,  the  doctrine  on  this  suhject,  end  the  TtHooe  enthor- 
kies,  were  verj  fully  diseaeted.  See  also  Swaint  v.  Kennerley,  1  V.  &  B.  469.  W^odkmmeUe  ▼. 
DalyrmpUt  3  Merir.  419.  [A  will  moet  be  conitraed  thraughost,  ee  it  ebould  heve  been  at  tha 
insteot  of  the  testator's  death.  Wilke$  ▼.  Lyon,  9  Cow.  333.  If  a  present  Yested  infefest  hi  |ie»i 
perty,  is  dsTised  to  a  class  of  persons,  none  but  those  who  ara  in  etes,  so  as  to  answer  the  descrip- 
tion in  the  will  at  the  death  of  the  testator,  are  included  in  each  class  as  devieeee.  LoriUmrd  ▼• 
CoBter,  5  Paige,  179.  The  qnestion  of  the  description  of  illegitinate  childieQ,  16  a  will,  araee  in  tha 
sabseqaent  case  of  Mwrtimer  t.  WtH,  3  Russell,  370.  Witbovt  entering  into  the  ftwte  of  the  teas, 
it  will  be  suffieieot  to  extract  a  few  pssssges  from  the  optoion  fit  the  Lofd  Chancellor.  ■•  Wheia 
there  is  a  beqoest  to  children^generallj,  legitimate  children  most  he  aieaBt,  naless  i^ieehewa  hf 
something  amounting  to  necessary  implication,  that  the  f  estalor  hitended  that  iUegitimaie  ehlMntt 
should  take.  A  bequest  to  unbe^  illegitimate  children,  deecribing  them  liy  nfennee  to  thefather^ 
would  be  altogether  inTalid."    See  further,  Gmrdn§r  t.  Asycr,  9  Fkige  11.] 
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Charily  and  Friendly  Societies,'*  it  is  provided,  that  the  provisions 
and  remedies  of  these  two  acts  should  eziend  *tQ  all  eases  of  petitions    [*83] 
^n  which  cburts  of  equity  are  by  law  authorized  and  empowered  to 
make  summary  orders  without  suit,  in  matters  of  charity,  or  in  maters  of 
benefit  or  friendly  societies.  ^ 

The  vice  chancellov  considered,  that  the  true  intention  of  the  last  act  must 
have  been  to  enable  the  court  to  make  such  orders  upon  petition  in  matters  of 
charity  and  friendly  societies,  though  there  was  some  obscurity  in  the  expres- 
sion. 

Order  made  as  prayed  for  in  the  petition.[l] 


AivoBLi<  V.  Anc^elu 


1839, 13tb,  90th,  and  96Ui  Noymhet.^Pleadhg, 

A  idemumr  will  bold  to  a  bill  to^  perpeiuata  tectimony,  if  it  do  not  atatd  that  np  aetion  can  be 
Immediatelj  broaght. 

A  bill  for  a  eommifliion  to  ezamine  witnessoa  abroad,  must  aHege  that  an  action  baa  been 
brought. 

Primm  f^eU,  diecoTcry  ia  incidental  to  relief. 

Objectioae  to  the  jurisdiction  of  courts  of  equity  to  perpetuate  testimouy. 

Cases  in  which  this  jorisdiction  is  ezeroised. 

This  case  was  heard  on  demurrer  to  the  bill,  which  prayed  for  a  commission 
to  examine  witnesses  abroad,  and  to  perpetuate  their  testimony* 

The  bill  stated,  that  John  Angell,  by  his  will,  dated  21  September  1774» 
executed  so  as  to  pass  freehold  estates ;  gave  and  devised  to  the  heirs  male 
if  any  such  there  were,  of  William  Angell,  the  first  purchaser,  at  Crowhurst 
and  father  of  his  great  grandfather,  John  Angell,  Esquire,  and  their  male  heirs 
for  ever*  all  his  lands,  and  estates,  both  real  and  personal,  in  Surrey,  Kent  and 
Sussex,  nevertheless,  subject  and  liable  to  such  conditions  as  should  be  there- 
after mentioned,  and  should  not  be  otherwise  disposed  of  and  given ;  and  if 
there  should  be  no  male  heirs  or  descendants  of  the  same  William,  or  the  first 
Angellf  of  Northamptonshire,  in  order  as  they  should  be  found  or  made 
^apparent ;  and   if  there  should    be  none  of  those  in  being,  or  that 
should  be  apparent,  ^nd  'plainly  and  legally  make  themselves  out  to    [*S4} 
be  Angells,  and  so  related  and  descended,  he  then  gave  all  his  estates 
whatsoever,  both  real  and  personal,  to  William  Browne,  Esquire,  grand jon  to 
Mrs*  Frances,  the  wife  of  Benedict  Browne,  Esquire,  who  was  an  Angell, 
and  his  male  heirs  for  ever. 

The  bill  then  stated,  that  there  were  many  persons  resident  in  England  of 
the  name  of  Angell,  and  that  several  of  them  had  endeavored  to  establish  a 

11]  As  to  nlief  on  petition,  vide  ante*  MarrioU  ▼.  WkU^  and  othent  p.  17  and  note,  ibid. 
Vol   I.  7 
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claim  ander  the  devise  to  the  heirs  male,  of  William  Angeil,  the  first  purcha* 
sisr,  at  Crowhurst,  or  to  ihe^male  beirt  of  the  first  Angdl,  of  Northampioo- 
shhre,  bat  that  al)  of  them  bad  failed  to  produce  satisfactory  evidence  in  sup- 
port of  their  claim ;  and  that  io  fact,  there  were  no  male  heirs  now  in  eiisteocc 
or  the  body  of  the  said  William  Angell,  the  first  purchaser  at  Growhnrst,  bul 
the  plaintiflT  was  the  male  heir  of  WilKam  Angell,  of  Crowhurst,  by  collateral 
descent,  in  manner  thereinafter  mentioned.  The  bill  then  traced  the  descent 
of  the  plaintiff  from  Ibe  only  brother  of  William  Angell,  the  first  purchaser  at 
Crowhurst* 

It  also  stated,  that,  sometime  after  the  death  of  the  testator,  a  person   of 

the  name  of  Benedict  Browne  entered  upon  the  estates,  and  took  possession 

of  them,  assuming  to  be  entitled  under  the  devise  to  William  Browne  and  bis 

male  heirs ;  and  that  this  person,  in  order  to  strengthen  bis  pretended  title, 

had  taken  upon  himself  the  additional  surname  of  Angell,  and  exercised 

various  acts  of  ownership,  by  selling  and  letting  divers  parts  of  the  real  estates ; 

and  that  a  part  of  the  real  estates  of  considerable  value  was  now  in 

(*85]    tbe  possession  *of  this  person,  as  the  ostensible  owner  and  proprietor 

hereof,  or  of  his  under  tenants;   but  that  the  plaintifT  bad  as  yet  been 

unable  to  trace,  with  any  certainty,  who  were  in  possession  of  other  parts  of 

the  estates,  so  as  to  name  them  as  defendants  to  this  bill. 

Tbe  bill  stated  also,  that  the  plaintiff  had,  ever  since  the  testator'is  death,  re* 
sided  in  America,  until  within  the  two  last  years,  during  which  time  he  had 
twice  come  over  to  England,  in  order  to  investigate  his  right,  and  assert  his 
claim  to  the  estates  in  question ;  and  that  it  was  not  till  within  these  two  years 
that  he  had  been  made  acquainted  with  the  provisions^  of  the  will  of  John  An- 
gell, or  with  the Tact,  that  he  was  the  heir  mate  of  William  Angell  the  first  pur- 
chaser at  Crowhurst. 

It  then  stated,  that  the  plaintiff  was  about  to  commence  an  action  at  hw  to 
recover  possession  of  the  estates,  of  which  the  defendant  was  so  in  possession ; 
and  that  in  such  action  it  would  be  necessary  for  him  to  prove,  amongst  other 
things,  the  several  facts  before  mentioned,  relating  to  his  descent ;  and  that  the 
same  could  be  proved  by  divers  other  persons  now  resident  in  America,  and 
out  of  tbe  jurisdiction  of  the  court,  but  that  such  persons  were  rery  aged,  and 
likely  to  die  before  the  plaintiff  could  bring  his  action  to  trial,  and  that  he  would 
Jose  the  benefit  of  their  testimony  at  such  trial,  unless  their  evidence  was  per- 
petuated in  this  court. 

The  bill  prayed,  that  tbe  plaintiff  might  be  at  liberty  to  enmine  his  witnes- 
ses, and  that  their  testimony  might  be  preserved  and  perpetuated ;  and 
[*66]    that  a  commission  might  be  granted  for  the  examination  of  his  *wiines- 
sos  in  the  United  States  of  America,  and  other  parts  beyond  the  seas, 
and  for  general  relief. 

To  this  bill  the  defendant  demurred,  on  two  grounds :  First,  for  want  of 
equity  generally :  Secondly;  because  the  plaintiff  bad  not  annexed  to  his  bill  an 
affidavit  of  any  of  tbe  circumstances,  by  means  of  which  the  testimony  of  tbe 
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witnesses,  whom  he  prayed  he  might  euauae  in  onier  to  perpetuate  their  evi- 
dea^^t  was  in  danger  of  being^^Iost  (a) 

The  court  called  upon  Mr.  Pemberion,  the  oouosel  for  the  plaiotifl;  to  pro- 
duce  some  authority  in  support  of  ^uch^i  bill  as  this,  which  sought  to  perpat- 
nate  the  testimony  of  witnesses  where  no  action  at  law  had  been  brought*  and 
nothing  was  averred  in  the  i)iU  to  show  that  an  action  could  not  be  brought  im^ 
mediaiely*  No  such  authority  could  be  produced  at  this  time*  and  the  ^-fl«? 
was  therefore,  allowed  to  stand  orer  for  a  week, 
Mr.  Pcmbertgn,  for  the  bill. 

This  bill  prays  for  a  commission  to  esamine  witnesses  abroad,  and  is  in  Taol 
a  bill  for  a  commission,  and  for  a  discovery.  It  must  be  considered  to  be  a 
bill  for  discoirery^  because  it  contains  interrogatories  as  to  how  the  defendant 
b  entitled  to  the  lands  in  quesu'on.  It  is  clear  from  the  authorities,  that  a  bill 
for  di^coTery  will  lie  before  an  action  at  law  is  brought  There  has  indeed 
been  a  difierdnoe  in  the  practice  on  this  point ;  but  the  latest  authorities  are  in 
favor  of  the  doctrine,  that  there  may  be  a  bill  for  discovery  before  an 
acttoo  is  broughL  This  -could  not  be  considered  as  *a  bill  for  relief,  [*87] 
merely  because  it  prays  for  a  commission  to  examine  witnesses.  Mao- 
dahuf  V,  Uorionib)  is  an  express  decision,  that  a  demurrer  will  not  hold  to  a  biM 
for  a  commission  to  examine  witnesses,  because  no  action  has  been  brought. 
Mendes  v.  Barmari  if)  '^  another  authority  to  the  same  effect;  and  another 
ease,  EmauA  v.  Aylet.  is  mentioned  by  Sir  Lloyd  Kenyon,  in  bis  judgment  in 
Moodalay  v.  jif or(as«  It  is  said  by  Lord  Eldon,  in  Tiie  CUyof  London  v« 
Levjff  (d)  that  ^  where  the  bill  avers  that  an  action  is  brought,  or  where  the 
necessary  eSect  in  law  of  the  case  stated  by  the  biU,  appears  to  be,  that  the 
plaintiff  has  a  right  to  bring  an  action,  he  has  a  right  to  a  discovery  to  aid  that 
action  so  alleged  io  be  brought  or  which  he  appears  to  have  a  right  and  hUeu* 
tJon  to  bring.''  The  same  reasoning  which  applies  io  the  case  of  a  bill  for 
discovery,  must  apply  also  io  a  bill  for  a  commission  to  examine  witnesses,  ba» 
cause  they  are  bills  of  the  same  nature;  and  in  both  cases  the -costs  must  be 
paid  by  the  plaintiff  (e)  It  might  be  said^  that,  if  the  bill  for  a  i^ommissioo 
was  brought  before  action,  the  pkintiff  might  never  bring  bis  action,  but  Che  . 
same  thing  might  be  aaid  of  a  biU  for  discovery^  The  demurrer,  even  if  good 
as  to  the  other  parts  of  Uiis  bill,  does  not  extend  to  the  discovery  which  is 
aought  by  iL 

Mr.  BtU^  and  Mr.  Ellison^  for  the  demurrer,  relied  on  the  general  ririe,  that 
a  bili  of  ibis  nature  could  not  be  sustained  before  action;  and  contended  that 
Moodalay  v.  MjarUok^  and  the  other  cases  cited,  were  cases  of  exception  oq 
account  of  jpariicular  circumstances ;  and  they  cited  the  case  of  FitJt  w 
Short,  before  Lord  *£ldon,  Trin.  IBIO,  in  which  it  was  decided*  that  a  [*86] 
demurrer  would  hold  to  a  bill  for  a  commission  to  examine  witnesses^  in  ^ 

(«)  8eo»iti:41.4ita.  <6)  i  Diek  653  { 1  Bra.  a  a  tf$«       ^ 

(e)lDiek.S&  (i08Ves.40i.  C^>  JPtC  (SO 


Q9  ,  CASES  IN  CHANCERY. 

1829.— AngeH  t.  Aii|telL 

^id  of  an  action,  if  the  bill  did  not  state  that  an  actbn  had  actually  been 
brought.(/)  As  to  the  demurrer  for  want  of  an  affidavit,  it  was  laid  down 
expressly  by  Lord  Rede8dale,(^)  that  the  want  of  an  affidavit  to  a  bill  of  this 
kind  is  good  cause  of  dennjirrer.  This  was  plainly  a  bill  for  relief,  and  not  a 
mere  bill  for  discovery. 

The  Vice-chancellor  : — When  this  case  was  opened,  it  appeared  to  iM 
that  there  were  other  objections  to  the  bill  than  those  which  had  been  suggest- 
ed, and  which  might  be  taken  advantage  of  under  ^  the  general  den^urrer ; 
namely,  that,  if  considered  as  a  bill  to  perpetuate  testimtoy,  it  was  defective, 
because  it  did'not  allege  that  the  matter  in  question  could  not  be  made  the 
subject  of  an  immediate  action  :  and  that  if  it  could  be  considered  as  a  bill  to 
examine  witnesses  abroad  in  aid  of  an  action  at  law,  it  was  defective,  because 
it  did  not  allege  that  an  action  was  then  pending.  And  I  directed  the  case  to 
stand  over  for  a  week,  in  order  to  have  those  points  considered. 

Upon  the  second  argument,  the  counsel  for  the  plaintiff  produced  the  case 
of  Moodalay  v.  Morion,  as  an  authority  for  the  proposition,  that  this  court 
would  entertain  a  bill  for  a  commission  to  examine  witnesses  abroad  in  aid  of 

a  trial  at  law,  although  no  action  at  law  was  then  pending. 
[•89]  'The  jurisdiction  which  courts  of  equity  exercise  to  perpetuate  testi- 
mony, is  open  to  great  objections:  first,  it  leads  to  a  trial  on  written 
depositions,  which  is  much  less  favorable  to  the  cause  of  truth  than  the  viva 
vo(x  examination  of  witnesses.  But  what  is  still  mOro  important,  inasmuch 
as  those  written  depositions  can  never  be  used  until  after  the  death  of  the 
witnesses  and  are  not  indeed  published  till  after  the  death  of  the  witnesses, 
it  follows  whatever  perjury  may  have  been  committed  in  those  depositions 
it  must  necessarily  go  unpunished.  And  this  testimony  has,  therefore,  this 
infirmity,  that  it  is  not^  given  under  the  sanction  of  the  penalties  which  the 
general  policy  of  the  law  imposes  upon  the  crime  of  perjury.  It  is,  for  these 
reasons,  that  courts  of  equity  do  not  entertain  bills  to  perpetuate  testimony 
generally  for  the  purpose  of  being  used  upon  future  occasion,  unless  where 
It  is  absolutely  necessary  to  prevent  a  failure  of  justice. 

If  it  be  possible  that  the  matter  in  question  can,  by  the  party  who  files  the 
bin,  be  made  the  subject  of  immediate  judicial  investigation,  no  such  suit 
is  entertained.  But  if  the  party  who  files  the  bill  can,  by  no  means,  bring 
the  matter  in  question  into  present  judicial  investigation  (which  may  happen, 
when  his  title  is  in  remainder,  or  when  he  is  himself  in  possession)  there 
courtsof  equity  will  entertain  such  a  suit:  for,  otherwise,  the  only  testimony 
which  could  support  the  plaintiff's  title,  might  be  lost  by  the  deaths  of  his  wit- 
nesses. Where  he  is  himself  in  possession,  the  adverse  party  might  purposely 
delay  bis  claim  with  a  view  to  that  event.  It  is  therefore,  ground  of 
demurrer  to  a  bill  to  perpetuate   testimony,  generally,  that  it  is   not  at- 

</)  This  esse  is  not  repotted,  bat  wte  eited  from  a  MS.  note  of  Mr.  Newkad**. 

(f)  Mitt:  41  iK  121. 
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leged  by  the  ptaintifT  that  the  mntter  in  question  cannot  be  made  /by  [^90] 
him  the  subject  of  present  judicial  ii^v^stigition.  But  courts  of  equity 
do  not  merely  entertain  a  jurisdiction  to  take  or  preserve  testimony,  gene- 
rally, to  be  used  on  a  future  occasion,  where  no  present  action  can  be  brought, 
but  also,  to  take  and  preserve  testimony,  in  special  cases,  in  aid  of  a  trial  at 
law,  where  the  subject  admits  of  present  investigation.  At  law,  no  commis- 
sion to  examine  witnesses  who  are  abroad,  fot  the  purpose  of  being  used  at 
the  trial,  can  go  without  the  consent  of  the  adverse  party. [1]  Courts  of 
equity  will,  upon  a  bill  filed,  grant  such  commission  without  the  consent  of 
the  adverse  party J|^  So  courts  of  equity  will  entertain  a  bill  to  preserve 
the  testimony  of  aged  and  infirm  witnesses  to  be  used  at  the  trial  at  law,  if 
they  are  likely  to  die  before  the  time  of  trial  can  arrive  ;  and  will  even  enter- 
tain such  a  bill  to  preserve  the  testimony  of  a  witness  who  is  neither  aged 
nor  infirm,  if  he  happen  to  be  the  single  witness  to  support  the  case. 

I  have  already  observed,  that  the  case  of  Moodahy  v,  Morton  has  been 
cited  on  the  present  occasion  as  an  authority  ihat  courts  of  equity  will  enter- 
tain a  bill  for  a  commission  to  examine  witnesses  abroad  in  aid  of  a  trial  at 
law,  where  a  present  action  may  be  brought,  and  is  not  brought.  When 
that  case  comes  to  be  accurately  examined,  it  will  be  found  not  to  sustain,  nor 
even  to  favor,  such  a  general  proposition.  The  object  of  the  bill  there,  was 
to  discover,  by  the  examination  of  witnesses  in  the  East  Indies,  whether  the 
persons  who  had  done  the  act  complained  of,  had  or  not  the  authority  of  the 
EsLSt  ladia  Company,  for  the  purpose  of  determining  whether  redress  was 
to  be  sought  against  the  East  India  Company,  or  .the  person  who  has  dond 
the  act  individually.  The  cases  cited  principally  apply  to  this  view 
of  the  case;  and  the  learned  •judge  proceeds  upon  it.  If  a  bill  will  [*91] 
or  the  purpose  of  ascertaining  facts  upon  which  it  must  depend  against 
whom  the  action  is  to  be  brought,  such  a  bill  must  necessarily  precede  the 
action ;  and  this  case  being  a  case  of  specialty  and  exception,  rather  dis- 
proves than  afllirms  the  general  propositions  for  which  it  was  cited. 

If  a  bill  for  a  commission  to  examine  witnesses  abroad  to  be  used  on  a  trial 
at  law,  were  entertained  before  any  action  actually  commenced,  then,  inas- 
much as  it  is  not  pretended  that  there  is  any  time  limited  within  which  the  fu- 
ture action  is  to  be  brought,  this  consequence  might  follow ;  that  the  plaintiff 
in  the  bill,  having  obtained  this  written  testimony,  not  given  under  the  sanction 
of  the  penalties  of  perjury,  might  delay  his  action  until  after  the  deaths  of  those 

£1]  Conrte  of  record  in  New  York,  are  authorised  by  9  R.  S.  393.  §  II,  toisrae  oommitfltona  to 
take  tJbe  teatimon j  of  witnesfes  rtaident  withoat  the  atate.  This  ia  not,  however  the  inirodactioa  of 
any  new  practice,  aa  it  eziatedby  atatotory  resfolationa  lonir  preceding,  and  |>robkbty  a  aimilmr  provi. 
akm  in  all  the  other  atatea.  The  R.  8.  of  New  Yoik,  however,  go  further  by  allowing  a  plaintiff  to 
obtain  a  eommiaaion,  after  interlocutoiy  jadgment,  and  tht»  enables  htm  to  support  hU  ease, 
on  the  ezecntion  of  a  writ  of  Inquiry. 

P]  3  R.  8.  398,  which  In  certain  apeeified  eaaea  obviates  the  neceasUy  of  ttii«  a  bm$  hot  it 
\  not  ooit  tha  chaneery  jnrisdietion. 
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witnesses  for  the  adverse  party  resident  m  ihb  country  and  subject  to  viva 
voce- examination,  whose  evidence  iniglit  be  in  opposition  to  this  written  testi- 
mony ;  and  thus  the  Justice  of  the  case  might  be  defeated.  On  the  other  hand, 
no  reason  of  justice,  or  even  of  convenience  to  the  party  plaintiff  in  such  a  biU« 
requires  that  he  should  be  permitted  to  file  it  before  be  has  actually  commenced 
his  action.  The  necessary  effect  of  such  a  bill  is,  to  suspend  the  trial  until  the 
commission  is  returned,  and  to  aecure  to  him  the  benefit  of  his  foreign  evi- 
dence ;  and  all  further  delay  oi  trial  is  injustice  to  the  other  party. 

lam  therefore  of  opinion,  both  upon  authority  and  upon  principle,  that  a 
bill  for  a  commission  to  examine  witnesses  abroad  in  aid  of  a  trial  at  law, 
where  a  present  action  may  be  brought,  is  demurrage  to,  if  it  do  not  aver  thai 

an  action  is  pending^ 
1*92]  *The  present  bill  alleges,  that  the  witnesses  in  America  whom  the 
plaintiff  purposes  to  examine  in  support  of  the  action,  which  he  avers  he 
intenils  to  bring,  are  aged  and  infirm,  and  likely  to  die  before  the  plaintiff  nuiy 
be  able  to  bring  the  said  intended  action  to  atrial^^l}  I  have  stated,  that 
courts  of  equity  will  entertain  bills  to  preserve  the  testimony  of  such  witness- 
es, in  order  to  prevent  the  failure  of  justice  by  their  death  before  trial,  even 
where  the  subject  admits  of  present  judicial  investigation.  In  the  case  of 
Phillipps  V.  Carew,  {h)  it  seems  to  have  been  held  by  the  master  of  the  rolls, 
and  also  by  the  lord  chancellor  upon  a  re-bearing,  that  such  a  bill  would  lie 
before  an  action  actually  commenced*  provided  the  plaintiff  annexed  to  his  bill 
and  affidavit  of  the  truth  of  his  alleged  statement  with  respect  to  the  witnesses. 
If  that  case  be  to  be  followed  as  an  authority,  it  would  not  assist  the  present 
plaintiff,  for  he  has  annexed  no  such  affidavit  to  his  bill ;  and  the  want  of  the 
affidavit  is  assigned  here  as  a  special  cause  of  demurrer* 

The  principle  of  that  case  (supposing  it  to  be  correctly  reported,)  is  not, 
however,  very  satisfactory.  Written  depositions,  on  account  of  the  in- 
firmity which  I  have  before  referred  to,  are  never  to  be  received  where  with 
reasonable  diligence,  viva  voce  testimony,  may  be  had,  and  the  circumstance 
that  the  witnesses  .are  aged  and  infirm,  should  be  rather  a  reason  for  the  action 
being  immediately  brought,  to  give  the  better  chance  of  their  living  till  the  trial, 
than  a  reason  for  permitting  the  action  to  be  indefinitely  delayed  at 
[*93]  the  pleasure  of  the  plaintiff.  Whenever  snch  a  case  *occurs  again,  the 
principle  qi  Phillips  v.  Carew,  will  come  to  be  re  considered.(i) 

'  (0  See  a*  to  bills  to  perpetuate  teiiimony,  and  for  commnBions  to  ezamiBe  witnesiee  a1>road,  the 
fbOowmg  iiaoee^.  I^uke  «/  Bifnift  ▼.  Ovr^Uer,  Pr.  Ch.  531 ;  Pmektt  ▼.  Ingray,  1  Vera.  308 ;  OM 
Y,  Baywwrd^  I  Vera.  9U;  B$chinaU  t.  Arnold,  1  Vern.  364;  Parry  ▼.  RogetM,  1  Vera.  441 ; 
mor9$  ▼.  Biukumtk,  U  Vern.  440 ;  Wynne  r,  HaOy,  Pre.  Cba.  531 ;  CreeaeU  v.  MUton,  3  Bro. 
481 ;  SkkUy  v.  Ferrari,  3  I".  W.  77 ;  Brandlyn  v.  Ord,  1  Atk.  471 ;  Earl  of  Suffolk  V.  Green,  I 
Atk.  450 ;  and  Lord  Duroley  y,  Fitxhnrding^  6  Vea.  S51 ;  in  which  last  ease  Uie  varioos  authori. 
(let  were  fully  discussed.  [Vide  etiam,  Story's  Eq.  Plead.  243, 359.  A  bill  to  perpetuate  lestim^- 
my  kt  nerer  broughl  to  a  hearing ;  Vanghan  ▼.  Fitxgernld,  1  Sch.  6l  htt  316.] 
(1)  TideConklim  f.  Hsrt,  1  Johns.  Caa.  103. 
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On  the  part  of  the  plaintiff,  it  is  however  argued,  that  if  the  demurrer  could 
otherwise  be  supported,  it  must  fail,  because  it  extends  to  the  discovery  as  well 
as  to  the  relief,  and  that  if  the  plaintiff  be  not  entitled  for  the  reason  stated,  to 
perpetuate  testiau>Dy,  or  to  examine  his  witnesses  abroad,  yet  still  he  is  enli- 
lled  to  a  discovery. 

I  am  not  of  that  opinion.  Prima  fade,  it  must  be  intended  that  the  discov- 
ery  is  incidental  to  the  relief*  This  plaintiff  might  perhaps  have  used  expres- 
sions, which  would  have  made  the  discovery  a  substantive  part  of  his  case. 
It  is  sufRcient  to  say»  that  he  has  used  no  such  expressions  in  this  bill ;  and  that 
the  discovery  is  only  sought  for  by  the  common  form  of  interrogatory. 

Demurrer  allovred* 


^VntLAlirDBR  V.  CODD.  [•MJ 

1029;  S8th  lTo¥eraber.«^«effe«.    JfffamMr. 

If,  ta  Uie  tUk  of  mn  order  to  dfania  ■  bill  for  wm«t  of  proMcutkiD,  the  pkintiflT  is  called  bj  m 
wMOf  ^ratiui  BHM^  a  npttoation  filed  oAer  the  OHkir  ia  dimwn  n^  and  eerred, -wifi  not  be  Ukeo 
offUie  file. 

Om  the  27tb  of  Jdy  last,  the  defendaiH  obtained  an  order  to  dismiss  the  biH 
in  \\uB  cause  for  want  of  prosecntioB. 

The  pJaintifl's  Dame  was  Jacob  Alexander  Verlander ;  but,  in  the  Chle  of  the 
order,  be  was  called,  by  mistake,  Daniel  Verlander.  The  order,  so  drawn  up, 
was  diily  served  upoa  the  plaintiff's  derk  in  court  on  the  22d  day  of  August 

On  the  39tb  oQOelober  last,  the  plaintiff  filed  a  replication. 

Mr.  BUghf  for  the  defeodanti  moved  to  take  the  replication  off  the  file,  for 
irregularity.  He  contended  ihat  no  service  of  the  order  was  necessary,  bui 
that  it  operated  ffom  the  tioie  it  was  pronounced ;  and  be  eited  Lorimer  r. 
Larimer^  (a)    - 

The  yicjM?BAiroBixoa:— What  IS  decided  in  Lorimer  v.  Lprimer  is^  that 
when  yoQ  draw  up  the  order,  it  acta  retrospectively  from  the  time  it  was 
made.  The  bill 4s  not  out  of  court  untii  you  draw  up  the  order ;  and,  when  it 
is  d^wa  up,  it  aou  retrospectively  frorp  the  time  it  was  made.  This  is  an 
order  dismissing  the  bill  of  Daniel  Verlander  ;  whereas  there  is  no  such  cause 
ie  eoorr. 

Motion  refused.  [JJ 

(•)lJac.  &Wa]k.39i. 

[1]  TliiieMewasaflSriiiedoaapperitotheLordCfatncenor.  lTiinier95. 
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1633  _Wak0  ▼.  Fmnklin. 


[•961  •Wake  c.  Pbankliw. 

1823,  28tb  NoYember.— Pracltce,    Betum  of  tmnimiuUm. 
•     CoromtBsbns  fbr  the  enmioaUofi  of  witneiiet  abioad«  retunttble  witboat  delmy^  need  not  be 
Totarnable  within  tbe  amme  peiiod  ••  home  6oiiiniisiione»  yJc  before  the  end  of  the  term  next 
After  tbe  J  an  iaened;  hot  a  reaaoMble  tioi^  »  aUo««d«  according  to  eironmatancee. 

This  suit  was  instituted  for  a  discovery  and  for  a  commission  (o  examine 
witnesses  abroad,  in  aid  of  an  action  at  law. 

A  commission  dated  the  24th  ot  August  1821,  was  accordingly  issued  for 
the  examination  of  witnesses  at  Hamburgh,  and  was  made  leturaable  without 
delay :  but  it  appeared  that  it  was  not  executed  until  after  the  end  of  Michael- 
mas'term  1821. 

Mr.  Wray  moved,  on  a  former  day,  that  the  depositions  taken  by  virtue  of 
this  commission  might  be  suppressed,  on  the  ground  that  the  commission  being 
dated  in  August  1821,  and  made  retomabie  without  delay,  ought,  according 
to  the  practice  of  the  court,  to  have  been  returned  on  or  before  the  laat  day  of 
Michaelmas  term  1821.     Barml^  v.  PqweU.{a) 

It  was  admitted  by  the  other  side,  that  tbis  would  have  been  the  case,  if  tbe 
commission  had  been  a  home  commission;  but  it  was  contended,  that  the 
aaipe  rule  dJd  not  apply  where  the  commission  was  a  foreign  one.  The  VJce- 
ChanceHor,  ordered  the  motion  to  stand  over  that  the  pvactiee  might  be  m^ 
qui  red.  into. 

It  was  found,  upon  inquiry,  that  there  was  no  settled  rule  as  to  the  time 
at  which  a  foreign  commission,  returnable  withoik  delay,  ought  to  be  returned. 

Mr..  FTray,  this  dny,  repeated  his  motion^  and  said,  that  it  was  clear,  in  aH 
^  cases  where  a  commission  issued  for  the  examinatiijp  of  witneaaes  in 
[^96]  England,  returnable  ^without  delay,  that  it  must  be  returned  before  the 
end  of  the  next  term ;  but  that  he  was  not  able  to  find  any  oases  as  to 
a  commission  to  he  executed  abroad :  that  it  was  pit^r  for  tbe  party  to  ap- 
ply, that  the  commission  might  be  returned  in  a  reasonable  time ;  but  that,  if 
it  mas  made  returnable  without  delay,  it  must  have  the  same  eonattuction  as 
a  commission  to  be  executed  in  England :  and  that,  as  it  ap^red  that  this 
commission  was  executed  after  the  time  when  it  ought  to  have  been  returned, 
tbe  power  of  the  commissioner  wa3  determined ;  and  tbe  depoijtiotis  taken 
by  them  ought,  therefore,  to  be  suppressed. 

Mr.  /{os6,  contra : — It  was  found  that  there  was  no  rule  governing  thepraa* 
tice  as  to  the  return  of  commissions  to  be  executed  abroad,  returnable  without 
delay.  Tbe  words  ••  without  delay'*  give  any  reasonable  time.  Here  ^e 
have  an  aflidavit  stating,  that  some  of  the  witnesses  resided  in  Norway  ;  that 
the  ship,  on  board  of  which  the  commission  and  depositions  were  put  for  the 
purpose  of  being  convey  to  England,  was  wrecked  on  the  coast  of  Jutland  : 
that  the  captain,  to  whode  care  they  were  entrusted,  was  detained  there  several 

(a)  3  Atk.  59a  i 
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18S3.— Sftyen  ▼.  Wdood  and  others. 


momhs,  IB  order  to  re-sbip  to  this  couniry  aach  part  of  the  cargo  as  had  been 
saved  from  the  wredt:  and  tliat»  immediately  on  his  arrival  in-Londoot  he 
delivered  the  commission  and  depositions  to  the  plaintiff's  clerk  in  court. 

Here  the  commission  issued  in  the  vacation  ;  and  it  would  have  been  im* 
possible  to  have  returned  it  in  the  next  term. 

The  Yice-Chancellob  : — ^I  think  it  is  the  habit  of  this  court  to  issue 
commissions  returnable  either  on  a  day  certain,  or  without  delay.  *In  [*97] 
-practice,  however,  it  is  found  convenient  to  limit  the  time  for  the  re- 
turn of  commissions  returnable  without  delay.  The  general  rule  is,  that  such 
conunissioDs  must  be  returned  before  the  third  return  of  the  following  term. 
But  this  court  does  not  appear  to  have  fixed  any  certain  time  within  which 
commissions  to  be  executed  in  a  foreign  country  are  to  be  returnaBle.  1  am 
bound,  therefore,  until  a  rule  is  furnished  by  practice,  to  inquire  whether  there 
has  been  unreasonable  delay.  Now  it  appears,  from  the  statement  of  Mr. 
Rose,  that  there  has  not  been  unreasonable  delay  :  and  I  must,  therefore,  re- 
fuse this  motion.  It  is  impossible  to  fix  any  certain  time  for  the  return  of  all 
commissions  to  be  executed  abroad,  on  account  of  the  different  distanced  of  the 
places  at  which  they  are  to  be  executed.  But  it  would  be  a  good  rule  to  fix 
a  period  for  the  return  of  every  fore^n  commission,  calculated  on  the  distance 
of  the  place  at  which  it  is  to  be  executed. 


Satsks  v.  Walond  and  others. 

]88S»  S8th  Novsmibor. 

Tb0  ouoit  ham  no  joritdietlcm  to  order  a  ■olicatot's  bill  to  betazad,  on  tbo  spplioatioa  of  the  eoliei- 

This  suit  was  compromised  ;  and  the  defendants  having  afterwards  changed 
their  solicitor,  their  present  solicitor  undertook  to  pay  the  former  his  bill  of 
costs,  upon  its  being  taxed  in  the  usual  manner. 

A  motion  was  accordingly  made  by  Mr.  Newland^  on  the  7th  of  November, 
on  the  part  of  the  late  solicitor,  that  the  bill  might  be  referred  to  the  master 
for  taxation ;  and  he  cited  Harr.  Ch.  P.  360,  Newland^s  edition. 

The  Vice-ChanceHor  having  expressed  doubts  as  to  ♦his  power  to  [•98] 
make  such  an  order,  upon  the  application  of  the  solicitor,  ordered  the 
motion  to  stand  over,  that  Mr.  Newland  might  search  for  authorities.  The 
motioo  was  mentioned  again  on  the  8th  of  November,  but  the  vice-chancellor 
still  doubted  as  to  his  power  of  making  the  orderp  and  desnred  that  the  motion 
might  be  mentioned  again. 

Mr.  Newland,  this  day,  renewed  his  application  ;  and  stated,  that  be  had  not 
been  able  to  find  any  authority,  or  any  decision,  except  the  passage  he  had 
cited  from  Harr.  Ch.  P. 

The  YicB  Chancellox  :— I  cannot  make  any  order.    The  opinion  of  the  re- 

Vol.  L  8 
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1829— Keene  ▼.  Price.  _^__ 

gi«ter.]s,th&t  no  such  order  has  ever  been  niadek.  Taxation  is  ibs  the  benefit 
of  the  client.  The  solioitor  has  a  right  lo  bring  Hn  actibnp  complying  with  the 
requiBites  of  the  statute,  (a) 


ELbbmb  v.  Pbiob. 


1832,  5th  December. 

Hie  extminaticm  of  a  eeqoectnitor  ih  the  miater*!  office,  does  not  require  the  iSgActiue  of  eomieeL 

Off  the«l8t  of  November.  Mr.  Agar  moved»  on  the  part  of  the  defendant* 
Mr.  A.  Riley,  that  the  answer  and  examination  of  J.  Bowyer  and  T.  Charltonf 
sequestrators,  in  this  cause^  sworn  the  5th  day  of  August  1822,  to  interroga- 
tories exhibited  by  the  defendant,  Mr*  A.  Riley,  for  their  examination  before 
the  master,  might  be  suppressed  for  irregularity^  because  it  was  not  signed  by 
counsel 

Mr.  Parker  opposed  the  motion,  and  contended^  that  the  signature  of 
[*99]    counsel  was  not  necessary  to  the  ^examination,  of  these  persons,  as 
they  were  sequestrators,  and  not  parties  to  the  cause. 
The  Vice-Chancellor,  ordered  the  motion  to  stand  over  till  the  first  day  of 
term,  in  order  that  the  practice  might  be  inquired  into. 

On  the  first  day  of  term,  Mr.  Agar  renewed  the  motion,  and  mentioned  sev- 
eral cases  which  had  been  found,  upon  inquiry  in  the  master's  offices,  in  which 
the  examinations  of  reeeivers  and  sequestrators  were  signed  by  counsel ;  but 
he  .admitted,  that  there  were  some  instances  in  which  such  examinations  were 
not  signed. 

Mr.  Parker  said,  that  he  had  looked  through  all  the  orderC  and  that  there 
was  not  one  that  required  such  an  examination  to  be  signed  by  counsel ;  ^d 
he  cited  Bonus  v.  Flack,  (b) 

The  Vice-chancellor  having  directed  the  motion  to  stand  over  till  this  day, 
now  roled,  that  the  signature  of  counsel  was  not  necessary  in  this  casei  and 
added,  that,  though  the  policy  of  jthe  court  made  it  necessary  that  plaintiffs  and 
defendants  should  employ  counsel  to  sign  the  pleadings,  that  rule  had  never 
been  extended  to  officers  of  the  court,  not  parties  to  the  suit,  or  to  other  per- 
sons, not  parties,  incidentally  brought  before  the  court. 

Motipn  refused. 

(e]  S  Geo.  %  e.  S3.    See  Betmes  on  Cotti,  in  Eq.  292,  293. 
(ft)iaVei.28T. 
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18Stt.^Btiiae  t.  BarM«nd  othsn. 


*6arles  V.  Baelse  and  tith^ra.*  ^  [*100] 

1892;  98ih  Norenbar.— FeJM  Ccvert,    Prochein  Amjf.  ,  ^    .  ^ 

A  mmiried  woman  being  the  plaintiff,  and  her  prochein  amy  haying  d!e  j,  h  ttmm  ordered,  that 
■fao  iboold  name  a  new  proektin  Mmy  within  two  montha,  or  that  the  bill  thdaM  beniiemieeed,  and 
the  eosta  paid  oot  of  the  ftihd  in  court  • 

The  eeparate  property  of  a  married  woman,  in  the  hands  of  the  eoort,  ia  liable  to  tha.Q4atf  of  a 
■nit  institoted  by  her  toaehing  that  property. 

The  bin  in  this  case  was  filed  by  a  married  womao,  suing  by  her  next  friendt 
against  her  husband,  and  the  trustees  of  her  marriage  settlement,  for  an  ac- 
count of  the  rents  of  certain  lands  which  had  been  settled  to  her  separate  use. 

A  sum  of  money,  which  had  arisen  from  the  rents,  bad,  in  the  course  of  the 
cause,  been  paid  into  court. 

The  next  friend  having  died,  Mr.  Cooper  moved,  that  the  plaintiff  might  be 
ordered  to  appoint  a  new  next  friend  within  a  nnontb,  or  that  the  bill  m^ht  be 
dismissed,  with  costs,  to  be  taxed  and  paid  out  of  the  fund  in  court. 

Mr.  Beames^  for  the  plaintiff,  said,  (hat  the  proper  course  was,  to  moTe  thai 
a  new  next  friend  might  be  appointed  ;  and  that  the  second  part  of  the  motion 
was  quite  irregular. 

The  Yice-Chancelior  ordered»  that  the  bill  should  be  dismissed,  unle«  a  new 
next  friend  were  named  within  two  months ;  that  the  costs  of  the  trustees 
should  be  taxed  as  between  solicitor  and  client,  and  paid  out  of  the  fund  in 
court ;  and  tbol  the  residue  of  that  fund  should  be  paid  over  to  the  plaintiff,  (fl) 
The  husband  did  not  ask  for  bi«  costs. 


•Davbnpoit  «.  D  A  van  PORT.  [•101] 

189S;  98th  Norember.— Pr0cA«in  Amy. 

Where  a  new  next  friend  b  to  be  rabstitated,  the  court  refuted  to  inquire  into  the  oircnmtUncet 
of  tiie  propoeed  next  friend,  tiSMigh  it  was  euggoeted,  that  he  was  in  indigent  oircumetaneea. 

Iif  this  case  the  plaintiff  was  an  infant  suiqg  by  bis  next  freiod. 

Mr.  Fishor,  ott  behalf  of  the  plaintiff,  moved,  that  a  new  next  friend  might 
be  substituted,  on  an  affidavit,  that  the  present  prochein  amy  was  a  material 
witness  for  the  infant,  and  must  be  examined  in  the  cause. 

Mr.  Bell,  on  the  part  of  the  defendant,  required,  that  the/»raciStetii  amy,  who 
wae  retiring;  should  give  iecurity  for  the  co^ts  already  incurred ;  and  stated, 
that  the  person  who  it  was  proposed  to  appoint  as  the  new  next  friend,  was  in 
indigent  circumstances.  He,  therefore  asked,  that  it  might  be  referred  to  the 
master,  to  inquire  whether  the  proposed  next  friend  was  a  proper  person  to 
act  in  that  capacity,  with  a  view  to  his  drcumstanoes. 

(e)  See  MUmnd^tt  t.  Currer,  6  Vea.  jun.  350 ;  and  at  to  the  appointiMai  of  a  aaW  pfcMn  m^ 
oB  UiedeaUiofthafint,ieaJ^MyT.^«fitf(/'«ri2|3Hadd.468.    [Sea  next  caeo,  aad  aot^,  ibid.] 
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1893.— WjNtebooM  ▼.  Htekinmii. 


The  Vice-chancellor  ordjMceA  ^^  proposed  next  friend  to  be  substituted 
in  the  room  of  the  prfMtf'ppe,  on  the  latter  giving  security  to  the  defendant 
for  the  costs  alreadyijabiJrred.  And  his  honor  refused  to  enter  into  any  in- 
quiry as  to  th^.cSrQOolstances  of  the  proposed  next  friend,  who,  be  said,  would 
be  at  liberty  to/j^fe  a  new  bill  without  such  inquiry,  (a) 


'[*102]  •Whitehoubb  I).  Hickman. 

1839,  9th  December. 

To  prevent  either  an  attachment,  or  an  injunction,  or  a  motion  to  extend  the  common  injnnctioa 
to  ataj  trial,  the  answer  ronit  be  filled  on  the  eyening  before  the  teal  day  at  the  taleet. 

An  answer  filed  on  the  seal  day  is  too  late  to  prevent  a  motion  to  extend  the  common  ii^onetioii, 
although  the  motion,  on  account  of  the  pressure  of  business,  was  not  made  until  the  following  day. 
.  The  Vice-chancellor  has  no  jurisdiction  under  the  act  53  Geo.  3,  e.^34,  to  alter,  vary  or  diachazge 
any  order  made  by  the  master  of  the  rolls. 

Plaintiff  having  obtained  an  order  to  amend  and  that  defendant  may  answer  exceptions  and 
amendments  at  the  same  time,  the  defendant  may  immediately  movo  that  the  anendmeats  bo 
ttado  within  ten  days,  or  the  order  be  discharged. 

Tab  common  injunction  having  been  obtained  in  this  cause,  Mr.  Wakefield, 
on  the  6th  of  December,  moved  to  extend  it  to  stay  trial,  upon  the  usual  affi- 
davit. 

r  The  seat  day  was  on  the  5th  of  December,  and  notice  of  the  motion  was 
given  for  that  day  ;  but,  there  not  being  sufficient  time  for  all  the  motions  to 
be  made,  they  were  continued  on  the  day  foUowinn:. 

Mr.  BtameSf  for  the  defendant,  said,  that  the  answer  had  been  filed  on  th  e 
5th  of  December  ;  and  he  cited  Bishton  v.  Birch,  (ft) 

Mr.  Wakefield^  replied,  that  the  answer  having  been  filed  iin  the  seal  day, 
was  filed  too  late  to  prevent  the  motion  being  granted ;  and  be  cited  Ntl^ 
thorpe  V.  Law.  (c) 

The  Vice-chancellor  thought,  that,  according  to  the  practice  of  the  court, 
this  aAswer  has  been  filed  too  late,  and  referred  to  the  register. 

(e)  See  WatH  r.  Campbell,  13  Vet.  493.  It  is  said  in  Uie  Prae.  Reg.  edit.  Wyatt.  349,  that 
where  a  soil  was  byprockHn  amy  not  anifioient  to  answer  the  costs,  ^  ooott  otdered  that  another 
shonld  be  named.  In  other  books  it  is  stated  that  the  frocikein  wtilg  most  be  a  lesponsible  person. 
Mitf.  91.  Slra.  708 ;  and  see  itnoii.  1  Atk.  570,  where  it  is  said  that  a  proekHn  mmy  neod  not  be  a 
relation,  bat  most  be  a  person  of  sobstance,  on  account  of  costs.  [Vide,  poet,  188,  note.  Pen. 
nffig^n  ▼.  iifern;  264.  Where  a  bill  has  been  filed  on  behalf  of  infants,  under  eiicmnstnnees 
raisinf  a  stnms  sospieton  against  the  motives  of  the  next  friend,  the  ehanoellor  (Lord  BfiMiyhaia,) 
directed  a  nfereneo  to  a  master  to  inquire  whether  the  suit  were  for  the  benefit  of  the  infanta,  and 
if  it  be ;  as  to  the  proper  persons  to  conduct  it  in  case  the  present  next  friend  be  lemoved.  '*  hat 
the  master  must  inqaire  whether  or  not  H.  B.  (the  present  next  friend)  is  a  fit  and  proper  person 
to  be  continaed  the  next  friend. »  MMder  ▼.  Hawktm,  9  Mylne  ib  Keene,  943.  8.  C.  Coop.  175. 
It  may  be  well  infeired  Arom  the  Janf  nage  of  the  lord  chaneeUor,  that  be  eonafiderad  that  soil 
were  too  often  commenced,  nomi&allyi  for  the  benefit  of  aa  infant,  whea  in  reality  they  arc  do* 
•fgaad  for  iadivtdnal  advantagtt.] 

<S)9V.di(B.40.  (e)  13  Vet.  Jan.  319. 
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The  roister  saidt  that  be  thoi^t  there  wa8«  decirioo  by  the  Lord  Chan* 
cellor  to  the  eentrury.  His  Honor  tbeielbre  requested  the  register  to  men- 
tion the  subject  to  the  Lord  Choocellor. 

The  Yice^Chanoellor  this  day  said*  thai  the  question  had  been  mentioned 
to  the  Lord  Chancellor,  and  that  bis  lordship  was  of  opinion  that  an  answerp 
for   the  purposed  of  being  good    cause    against    the    granting    of 
*soch  a  motion  as  the  present  or  of  a  motion  for  an  attachment  and    [*103] 
injuoctionf  mast  be  filed  at  the  latest  by  eight  o'clock  on  the  evening 
before  the  seal  day(c.) 

^Exceptions  were  afterwards  taken  to  the  defendant's  answer,  and  [*104] 
some  of  them  were  allowed  by  the  master,  (d) 

(e)  The  pitncipls  of  the  court  wenM  to  be,  that  m  the  order  for  an  injunction,  or  to  extend  mn 
fnpiactioD.  or  for  tn  attachment,  is  to  be  considered  ai  made  lit  the  very  earliest  moment  of  the 
tea)  day,  the  answer,  in  order  to  be  wed  as  an  objection  to  the  issuing  of  these  orders,  must  be 
filed  on  ths  pncedta^  day.  Bmet  t.  WsH,  9  Blerit.  474.  That  rule  is  confirmed  bj  tho  Pothw* 
iflf  eaae:-^ 

IsBomoK  T.  Boots. 

1823,  5th  February. — A  mistake  as  to  the  office  hours,  feren  where  the  answer  was  sworn  the 
day  before,  and  was  filed  at  the  earHest  possible  moment  on  the  setfl  day)  is  no  gronpd  of  exeep. 
tioo  to  the  general  role,  that.  In  order  to  prevent  an  attachment,  or  an  injunction,  the  answer 
most  be  filed  the  day  before  the  seal  day. 

The  bin  pniyed  f&t  an  injunction  to  restrain  proceedings  at  law. 

The  defendants  time  to  answer  expired  on  the  31st  January  1883.— Early  on  the  momibg  of 
that  day,  bis  solicitor  sent  his  clerk  to  the  six  clerk's  office  to  inquire  what  was  the  latest  hour  at 
wbieb  the  oSEee  would  be  open  and  was  informed  by  one  of  the  officers,  that  the  houn  for  business 
were  from  ten  Utl  two,  and  from  six  till  eight  in  the  evening ;  but  was  not  told  that  the  31it  Jan* 
uary  was  a  half Jioliday,  and  that  ths  office  would  therefon  be  closed  on  the  afternoon  of  that  day. 
In  coosequence  of  hb  information,  the  solicitor  made  arrangements  to  have  the  answer  sworn 
within  the  nsnsl  ofllee  hours  that  evening.  Before  three  o^dock,  he  discovered  the  mistake,  but 
was  informed  at  the  six  deiks*  office,  by  the  person  who  acted  as  agent  both  for  hli  clerk  hi  court 
and  for  the  clerk  in  court  of  the  plaintifl^  that  he  might  get  the  answer  sworn  that  evening  at  the 
pubhe  office  in  Southampton  buildings,  and  that  he  (the  agent)  would  call  for  it  early  the  next 
momiitg,  and  pot  it  on  the  file  as  soon  as  the  six  clerk*s  office  was  open,  which,  he  assured  the 
■olieitor,  would  have  the  same  efieet  as  if  the  answer  had  been  filed  that  evening  and  would  pre- 
vent the  injunction. 

The  answer  was  accordingly  sworn  at  the  public  office,  and  was  taken  from  thence  by  the 
agent  very  early  on  the  following  morning,  and  put  upon  the  file.  The  plaintiff,  however,  obtained 
an  attachment  and  the  common  injunction,  for  want  of  the  answer.  A  motion  was  this  day 
made,  on  behalf  of  the  plamtiff,  that  the  order  for  the  common  injunction  and  the  attachment 
mi^t  be  discharged*  and  that  the  answer,  under  the  cironmsUnces^  might  be  considered  as  filed 
on  tho  31st  of  January.  The  motion  was  supported  by  an.  affidavit  of  the  facU  already  men- 
tioned. 

Mr.  Befl  and  Mr.  Knight  for  the  motion,  relied  on  the  particular  circomstaoees  of  the  case,  as 
aaking  it  aa  exception  to  the  general  role.  The  misUke  as  to  the  office  hours  was  hidqced  by 
what  passed  with  the  person  who  acted  ai  agent  for  both  parties. 

Mr.  Dmekwerth^  for  ths  plaintiff;  said,  that  the  person  who  had  acted  as  mutual  agent,  denied 
^hat  he  had  used  such  expressions  as  were  imputed  to  him  in  the  affidavit  for  the  defendant, 
Brmee  v.  Weib,  9  Meriv.  474.  has  settled  the  strict  rule,  that,  where  the  atuchment  issues  on  the 
same  day  on  which  the  answer  is  filed,  the  farmer  has  the  priority,  without  re^rd  to  hours. 

The  Vice^ChaneeUor  refused  the  motion,  with  costs*  [See  further  ThompiM  v*  Byrem,  2  Beav. 
15] 

(d)  What  follows  of  this  ease  is  given  eg  relfl<fsse,  Mr.  Bea 
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Oo  the  40th  December,  tlie  plaiDtiff*  by  pctttioa  to  the  iin»ter  of  the  rollf 
obtained  the  common  order,  that  be  might  be  at  liberty  to  amend  Ms  biilt  and 
that  the  defendant  might  answer  the  exoeptbni  artd  amendments  at  the  fame 
time«  On  the  same  day,  the  defendant  gave  notice  of  a  motion  to  be  made  on 
the  18th  of  December,  before  the  Vice-ChanceHor,  that  the  plaintiflfmight  amend 
within  ten  days,  or  otherwise,  that  the  order  made  by  the  master  of  the  rolls 
iittght  be  discharged. 

Mr.  Beames  now  mored,  pursuant  to  this  notice,  bat  suggested  a  doubt 
whether,  under  the  act  of  parliament  53  Geo.  3,  c.  24,  the  Yice^haneeUor  was 
authorized  to  discharge  any  order  made  at  the  rolls. 

Mr.  Wakefield,  for  the  plaintiff. 

The^y  ice-Chancellor,  in  consequence  of  the  doubt  suggested  as  to  the  juris- 
diction, requested  that  the  motion  might  be  made  before  the  Lord  Chancel- 
lor. 
[*105}  "^The  motion  was  accordingly  made  before  the  Lord  ChancelIor# 
and  the  doubt  which  had  occurred  as  to  the  jurisdiction  was  mention^ 
ed.  His  lordship  held,  that  the  act  of  parliament  gave  no  authority  to  the  Vice- 
ChaoceUor  to  alter,  vary,  or  discharge,  any  order  made  by  the  master  of  the 
rolls ;  but  his  lordship  made  the  order,  holding,  that  such  ft  motion  may  be 
made  immediatdy  after  the  order  to  amend  is  obtained,  and  before  the  plain- 
liflf  is  in  delay.  The  plaintiff's  counsel  asking  for  longer  time^to  amend  than 
tendsys,  au  order  was  made,  that  he  should  amend  before  the  next  seal. 


CouBT  e.  Jefpert  and  others. 


1823,  $6th  NoTemberw^Por^ie*. 

The  genera)  rule  ie,  that  appointeei  under  the  wOl  of  a  feme  covert,  are  neeevaiy  parties  to  a 
•uit,  eonceming  the  fuiid  which  ia  the  iubject  of  appointment,  (a) 

The  plaintiff,  by  his  bill,  prayed  that  the  defendants  might  be  decreed  to  pay 
over  to  him  the  sum  of  550/.  and  interest,  as  to  which  a  testamentary  appoint- 
ment, in  favor  of  various  persons,  had  been  executed  by  Mrs.  Alice  Short,  a 
feme  covert,  by  virtue  of  a  power  reserved  to  her  in  her  marriage  settlement. 
The  appointees  were  not  made  parties  to  the  suit.  The  plaintiff  was  adminis- 
trator with  the  will  annexed  ;  and  prayed  for  an  account  of  this  sum^  in  his  ca- 
pacity of  personal  representative  of  Mrs.  Short.  The  defendants  were  the  trus- 
tees of  (he  money  under  the  settlement  by  which  the  power  of  appointment 
was  created. 

The  cause  now  came  on  to  be  heard. 

Mr.  Bell,  and  Mr.  Beames,  for  the  defendants,  objected  that  the  appointees 
were  not  made  parties. 
[*106]       *Mr.  O.  Wilson,  for  the  plaintiff,  said  the  objection  was  not  stated 

(a)  See  the  next  caae  ai  to  an  e«eptloa  to  HiIb  rvle. 


CASB8  IN  CHANCERY.  107 

1883.— Mmoniair  ▼•  TlMi|«r  and  othen. 

m  the  aoswer,  and  Ibal  H  now  came  too  late*  bocaiiso  the  defendanu,  in  iheir 
answer,  submitted  to  accouot 

The  Yicb-Chancbllob  : — ^la  ordinary  cases  the  executor  represents  the 
whole  personal  estate,  and  no  legatee  need  be  a  party.  [1]  The  personal  es- 
tate may  be  exhausted  by  the  debts,  and  the  interest  of  the  legatee  is  there* 
fore  oncertaia  But  the  appointees  under  the  will  of  a  feme  covert  are  in  a 
different  situation ;  their  interest  cannot  be  defeated  by  debts ;  and  they  are  io 
the  ooronnon  situatioD  ofc^tuis  que  tnst,  and  must  be  made  parties.  [2] 

The  cause  was  ordered  to  stand  oven  with  leave  to  the  plaintiff  to  amend. 
The  defendants  did  not  get  their  costs,  because  the  .objection  was  not  taken  by 
the  answer.  [3] 


Mannino  d,  TawiciBa  and  others. 


i&a,  mk  Dssember^FMwf. 

When  appoietoct  me  imtj  Bomcraiif,  md  the  bill  i»  filed  tiy  ioine  of  thtm,  on  behalf  of  Ihem* 
idTee,  and  the  othen.  the  court  will  diepeneo  with  the  general  mi^  which  reqoiree  all  appomteea 
tobepartiee. 

The  plaintiRs  sued  on  betialf  of  themselves  and  the  other  legatees  and  ap- 
poinleea  under  the  will  of  Mary  Weisford,  a  married  woman  deceased  ;  and  the 
bill  prayed,  that  the  fund,  which  was  the  subject  of  the  appointment,  might  be 
transferred  iota  the  name  of  the  accountant-generaUon  the  ground  that  Thesi- 
ger,  one  of  the  trustees  of  the  fund,  was  desirous  to  be  discharged ;  but  refused 
to  transfer  the  fund  into  the  name  pf  a  new  trustee  without  the  author- 
ity of  the  ^court,  alleging  that  the  appointees  differed  among  them-  [*^107] 
selves  as  to  the  choice  of  a  person  to  be  appointed  trustee  in  his  room. 

Mr.  JTeene,  for  the  plainliffst  moved  that  Thesiger  be  ordered  to  transfer  the 
fund  into  the  name  of  the  accountant-general,  in  trust  in  the  cause. 

Mr.  Oarralif  for  the  defendants,  objected  that  all  the  appointees  of  Mrs. 
Weisford  were  not  parties  to  the  suit. 

Mr.  Keene  replied,  that  the  appointees  were  more  than  fifty  in  number,  and 
that  it  woald  therefore  be  very  inconvenient  to  bring  them  all  before  the  court ; 
and  that  the  bill  was  filed  by  the  plaintifis  on  behalf  of  themselves  and  the 
other  appointees. 

The  Vice-Chancellor  said,  that,  as  the  appointees  were  ce^tuis  que  iru$t, 
tbejr  OQgbt  i^^uhurly  to  be  all  made  parties  to  the  suit ;  but  that,  as  they  were 
▼eryomiemis^  and  a»  the  bill  was  filed  by  the  plaintifi  en  bebalf  of  them- 

[IJ  vide  inWr  V.  IR^itfl&fy,  1  Mias.  Ob.  Rep.  498. 

fq  Fbr  tiie  Aneilean  eaaee  on  (he  ■object  of  joinder  of  partlee,  fee  Amer.  Ch<  pigeit,  Fleadfaiir, 
Bai^Xmi.  Story  Eq.  H  187.  The  queeUon  tavotved  In  the  abote  oaae  wa*  examined  by  Wall- 
t»wth,ni.1n  JFYa&v.lfo«lZsii4,  ITklgcdO.    Seenextease. 

[3]  rido  Vm  Bfp9  y.  Van  Dunn,  4  Pluge,  54. 
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I.^Dew  T.  Clarke. 


selves  and  the  other  appoiQtees,  4he  rote  might  in  thb  "case  be  dispensed 
wilh.(a) 


[•108]  •Dbw  v.  Clarke. 

1833.  SOth  November;  lOQi,  11th.  and  Hth  Deoember.*— JMl^fflrlMMiitM.    Cefff. 
.  Two  distinct  maltere  eannot  be  joined  in  the  tune  eoit,  where  one  rMpiires  thst  the  depoiitiont 
•huold  not  be  pabHahtd  till  the  hetrinf  of  the  canoe,  and  the  other  reqoicee  an  immediAto  pnUietP 
tion  of  the  lame  depoeitiont. 

On  dcmorrer  allowed  to  a  bill  for  a  oommiirion  to  examine  witneww,  dt  hetu  ene,  the  plaintiff 
having,  on  an  ex  parte  application,  obtained  an  order  to  examine  the  witnesMO,  was  ordered  to  pay 
to  d^endanta,  besides  the  osoal  coeU  of  the  demurrer,  the  oost  of  the  dqiositions ;  but  not  of  those 
taken  on  cross  .examination. 

This  case  was  heard  on  demurrer. 

The  bill  was  by  Dew  and  his  wife,  who  claimed  in  her  right  as  heiress  at 
}aw  and  only  next  of  kin,  against  the  devisees  and  personal  representatives  of 
her  fother,  Eli  Siott;  impeaching  a  will  obtained  by  the  defendants,  on  the 
ground  of  incapacity  in  the  testator. 

Eli  Stott,  the  testator,  at  the  time  when  the  will  in  question  was  made,  was 
seised  in  fcfe  simple  of  certain  real  estates,  subject  to  a  lease  granted  by  him 
for  a  term  of  years,  which  would  expire  in  the  year  1826.  The  validity  of 
this  lease  was  not  questioned.  The  will,  which  was  made  in  May  )8I8,  con- 
tained a  devise  of  all  the  testator's  real  and  personal  estate  to  the  defendants, 
Fletcher,  Reid  and  Rawlings,  upon  certain  trusts;  and  appointed  them,  to- 
gether  with  the  defendant,  Mary  Stott,  to  be  the  executors.  The  executors 
renounced  probate  of  the  will,  and  the  prerogative  court  granted  letters  of  ad- 
ministration, with  the  will  annexed,  to  two  persons  of  the  name  of  Clarke,  who 
were  named  in  the  will  as  residuary  legatees,  and  were  also  made  defendants 
in  this  ca08e« 

The  bill  stated,  that  if  this  will  was  ever  executed  by  Eli  Stott,  that  he  was 
then  of  unsound  mind,  and  incapable  of  disposing  of  his  property,  and  that  the 
executors  had  renounced  probate  of  the  will,  because  they  knew  the  testator 
to  have  been  of  unsound  mind  at  the  time  when  the  will  was  made,  and  be- 
cause they  were  unwilling  to  make  oath  that  they  believed  this  will  to  be  the 
last  will  of  Eli  Stott. 

(e)  In  Croktr.  ▼.  Parroit,  9  Cba.  Ca.  S88,  on  a  bill,  by  one  of  several  children,  who  were  'app^a. 
teea  of  their  mother,  to  est  aside  the  sppointment,  on  aecomt  of  the  nnfiumess  of  the  disUlbatioii  $ 
it  was  hold,  that  all  the  other  children  who  were  appointees,  need  not  be  parties,  becaose  they  mishi 
go  in  before  the  master.  [Crediton  and  legateee  are  exceptions  io  the  general  role,  that  all  penime 
interested  in  the  fond  most  be  made  partiee.  Brown  t.  Ricketta,  3  Johns.  Ch.  Rep.  S53.  Fi$k 
T.  Howkmd,  1  Pkige,  90.  Tet  the  bill  most  allege  that  it  was  filed  on  behalf  of  the  comphunani 
and  all  othen  who  might  choose  to  come  in  under  the  decree.  Ibid«  See  Ibrther,  Bom  v.  CroMj^ 
9Fkige,416.    KittUw.Crmy.    Ibid.] 
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^After  mHttfig  Joieih  these  laels,  the  biU  went  oci  to  stale,  that  the    [*109] 
plaintjfii  had  iostituled  a  suit  in  the  prerc^tive  court  to  recalLihe  letters 
of  admioistration  with.the  will  atmexed,  granted  to  the  two  Clarkes,  and  to  have 
admioistratioii,  as  in  a  case  of  total  intsstacy,  granted  to  the  plnintifT,  Mrs. 
Dew^as  the  only  next  of  kin.    It  then  stated,  that  pending  this  suit  in  the 
ecclesiastical  court,  the  personal  estate  was  to  danger  of  being  lost  and  mis- 
applied.:— that  the  executors  named  in  the  wiH  claimed  to  be  entitled  under  it, 
and  that  one  of  them  (Fletcher)  had  .actually  received  the  rents  or  the  real 
estate:  4bat  the  plainiiff  had  brongfat  an  actios  at  law  against  the  defendant 
Fbtcher^  to  recover  the  rant  thus  reeeived  by  him,  and  intended  in  that  ac-' 
tba  to  dispute,  the  validity  of  the  wilk-    The  circumstances  of  the  incapa* 
city  of  the  testator  were  then  set  forth  in  the  bill  at  large,  after  which  ft  stated, 
that  several  witnesses,  whose  evidence  woold  be  material  to  the  plaintlfTs  in 
the  action  ^already  oommeoced,  or  ii»  any  action  of  ejectnjent  in  which  the 
validity  of  the  will  might  be  disputed,  were  old  and  infirm,  and  that  before 
any  trial  could  take  ptace«  there  was  great  danger  of  their  dying,  or  being  in- 
capable of  attending  at  the  place  of  trial  to  give  viva  voce  evidence  i  so  that 
the  plaintiffs  would  lose  the  benefit  of  their  evidence  and  be  materially  injured, 
unless  these  witnesses  were  examined  debene  esse;  and  that  even  if  the.plain<< 
ttfis  should  recover  in  the  action  commenced  against  Fletcher,  the-other  de- 
fendanis  woold  not  be  botind  by  the  verdict  or  judgment  In  that  action  ;  and 
ihal  on  account  of  the  subsisting  lease  of  the  real  estate,  the  plaintlfTs  had  no 
present  means  of  bringing  en  ejectment  to  try  the  validity  of  the  wilt  against 
all  the  defendantSt  who  therefore  meant  to  lie  by  till  after  the  expira- 
tion of  the  lease,  and  after  the  plaintiffs  should  *have  lost  divers  of  [*IiO] 
the  witnesses  who  could  prove  the  matters  aforesaid ;  and  that  the 
plaintifis  were,  therefore  "*  advised,  that  the  evidence  of  the  matters  aforesaid 
ought  to  be  perpetuated  in  this  court  against  the  defendant.^ 

The  bill  prayed  >-^lst,  That  the  personal  estate  might  bo  secured  pending 
the  litigation  in  the  ecclesiastical  court,  and  for  this  purpose  Ihat  an  injunction 
might  be  granted  against  the  personal  representatives,  and  a  receiver  ap- 
poiated.  ad,  "  That  the  plamiiffs  might  be  at  liberty  to  examine  witnesses, 
touching  the  validity  of  the  alleged  will,  and  more  especially  touching  the 
state  of  the  said  Eli  Stott's  mind  and  understanding*  and  the  several  allega* 
tions  aforesaid  relating  thereto,  and  that  the  testimony  of  such  witnesses  might 
be  perpetuated ;  and  (Sdly,)  That  the  plaintiffs  might  be  permitted  to  examine 
de  bene  esse,  such  of  them  as  were  aged  or  infirm,  or  were  the  6nly  witnesses 
Id  any  particular  fact.'' 

To  this  bill  the  defendants  put  in  a  general  demurrer  for  want  of  equity^ 
and  for  muUifaFiensness. 

Mr.  HeaU  and  Mr.  Pepys  for  the  demurrer:— 

1.  This  is  a  bill  to  perpetuate  the  testimony  of  witnesses,  and  also  praying 
for  irfief  10  other  matters,  as  to  which  publication  of  the  evidence  must  pass 
in  the  course  of  the  cause.    It  is  settled,  that  a  bill  which  seeks  to  perpetuate 
You  I.  9 
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tesUmony,  ought  not  to  coniain  tny  (grayer  for  reKef.    Rose  v.  Gaitiiel/y(a) 

Barney  v.  Efre,{t^  Vaughan  v.  FittgeraU^c)  [1] 
[*U1]  *II.  There  is  no  equity  in  this  case  to  have  the  property  preserved, 
pending  the  suit  in  the  ecclesiastical  court,  because  administration,  with 
the  will  annexed,  has  already  been,  graatedi  and  there  is  thus  a  legal  p^sonal 
representative.  If  the  right  to  have  letters  of  adaiinistratioo  were  still  in  dis^ 
pute  in  the  ecclesiastical  court,  and  there  was  danger  of  loss  or  misapplication 
of  I  he  personal  estate,  in  the  meantime,  for  want  of  a  l<^al  personal  repre- 
sentative, there  might  then  be  some  ground  for  an  application  k>  this  court. 
But  where  the  ecclesiastical  court  has  actually  appointed  an  administrator, 
and  the  suit  pending  there  ia  to  recall  the  administration,  there  is  no  ground 

for  the  interference  of  the  court.(tf) 
[*112]  .    *1II.  Thebiltiaunqueationably  multifarioiM.   Besid«»  seeking  to  pre- 
serve the  personal  property,  pending  litigation  in  the  ecclesiastical  court, 

(a)  3  Atk.  439.  (b)  3  Atk.  887.  (e>  1  Sobo.  •nd  Lei  317. 

(d)  The  prinoip]«  on  which  the  court  of  cbaneerj  interferes  to  prcMrve  penona]  property,  pend- 
in|f  %  litigation  in  the  ecclesiastical  court,  is  plainly  applicable  to  cases  in  which  the  litigation  thero 
it  to  recall  probate  or  administration  already  granted,  as  well  as  to  thoao  eases  in  which  no  probate 
or  administfation  has  beea  granted,  before  the  applieatfoB  to  the  coort  ef  ebancery.  In  Ball  v. 
OUvtr,  ay.  dt  B.  96,  tbi*  was  expressly  decided,  tbosgh  it  is  act  sosUted  in  the  marginal abetraet 
of  that  case.    The  doctrine  ia  confirmed  by  the  following  more  recent  case  in  this  coort 

RUTBBR9Oa0  V.  DWGLiSS. 

9th  Decembet,  1833>— JRccetssr.    This  oouit  wiB  appoint  a  reoslver*  pending  a-  sqU  ia  the  ecde- 

siastical  court  to  recall  probate,  on  a  case  of  strong  presumption* 

This  biR  was  filed  against  the  executors  of  Richard  Hall,  by  his  sister  and  sole  neit  of  kin.  It 
prayed  the  usual  account^  of  the  personal  estate,  and  for  a  receiver  and  an  hsjunction,  pending  a 
suit  instituted  by  the  plaintiff  in  the  ecclesiastical  court,  to  recall  the  probate. 

The  tesUtoc  when  on  bis  death*bed,  at  the  time  whan  be  was  ineensibte  and  utterly  foeapsUe^ 
disposing  of  his  property,  was  made  to  affix  his  inark  to  the  allied  will  by  ooe.of  the  dei^ndaats^  • 
who  caused  a  pen  to  be  pat  between  the  testatoi's  fingers,  and  gvided  his  hand*    The  defendants 
obtained  probate  of  this  will  on  the  same  day  on  which  the  testator  was  buried. 
.  The  bill  stated  thesif  facts,  together  with  other  strong  cifcuoistancea,  as  evidence  of  incapacity 
in  the  tesUtor,  and  of  the  charge  that  the  probate  had  been  obtained  by  ftind. 

A  motion  was  made  for  a  receiver  and  an  injunction,  against  the  defendant,  befomanawert  oa 
affidavits  of  the  truth  of  the  allegations  contained  in  the  bilL 

Mr.  Homt  and  Mr.  Matthews,  in  support  of  the  motion,  which  was  not  oppcwed. 

The  VicB.CB4i«CBLLoa»— The  ordinary  application  is  for  a  receiver,  where  the  legal  admintstnu 
tlott  baa  not  been  granted  by  the  eeoleaiaatieal  court,  and  pending  tbeeontesi  (br  such  administn- 
tion: .  Here  the  legal  administiatimi  has  been  granted  by  the  ecelcsiastieal  eont,  bot  tbefe  is  a 
pending  eonti^  to  recall  the  probate. 

Taking  into  consideration  the  evidence  respecting  the  incapacity  of  this  leBUtor-->the  manner  in 
which  the  will  was  obtained— the  sort  of  surprise  by  which  the  probate  was  acquired,  and  the  dan- 
ger to  the  proiterty  |  and  groanding  myself  on  the  jurisdictkMi  in  thi^  court,  to  protect  property  pend. 
ing  a  litigation  inanetbef  court,  I  am  of  opinion  that  this  isa  fit  case  tea  leewvar  and  «n  inrane* 
lion.  ^ 

See  also  Atkinson  t.  H^nMhwt^  S  T.  db  B.  85,  and  the  eases  there  cited,  tofetl^  miik  Ibe 
«ited  in  Ball  ?.  OfiW,  2  V.  dt  B.  96.    [Vide  Watkmt  ▼.  Brent,  I  Mybie  &.  Ciajg^  97] 
(1}  Vide  ante,  93,  n.] 
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it  also  praysrthatihe  teatifoooy  gf  witoeaies  may  be  perpetuated  us  to  the  right 
to  the  real  estate,  aod  that  witoeeses  may  be  ezamioed  &  bene  esse,  in  aid  of  an 
action  already  brought  to  recover  renis  and  profiu.  The  court,  if  it  interferes 
at  all  against  (lie  legal  r%ht  of  the  personal  repretentative.  can  only  do  so  on 
a  case  of  strong  presuaopiion.  Affidavits  may  be  sufficient  (or  the  purpose  of 
a  rootioo  for  a  receiver,  but  the  defendant  may  inisist  on  the  cause  being 
brought  to  &  hearing,  and  then  the  plaintiff  most  establish  his  case  by  regular 
evident  iu  the  cause.  Regularly,  this  etidence  shoi^dd  not  be  published  till 
the  bearing  of  the  cause  ;  but  if  used  for  the  purpose  of  the  trial  at  law,  there 
must,  as  to  sucli  parts  of  it  as  are  used  for  that  purpose,  be  an  immediate  pub- 
lication This  iaconveoienee  mskes  it  impossible  to  join  in  the  same  suit  two 
distinct  matters,  one  of  whi^h  requires  an  immediate  publication  of  the 
^testimony,  while  the  other  requires  publication  to  be  postponed  till  [•US] 
the  usual  stage. 

Mr.  fisU,  and  Mr.  Oarraii^  for  the  bill ;_ 

As  lo  (he  first  point :  inasmueh  as  the  outAanding  term  in  the  lessees  pre- 
vents an  action  of  ejecuneot  from  being  brought  till  the  lease  has  expired,  the 
bill  makes  out  a  good  case  for  perpetuating  testimony. 

As  to4he  se^oiut  point :  the  principle  on  which  the  court  acts,  as  to  the  pre- 
servation of  properly  pending  litigation  in  the  ecclesiastical  court,  clearly  opplies 
to  those  cases  where  the  litigatifin  takes  phce  for  the  recall  of  probate  or  ad^ 
miiMStTation,  as  fraaduteotly  obuined.  Atkinson  v.  Henshaw^  (e)  and  Ball  v. 
OUffer.  (f) 

As  to  the  ikird  point :  the  bill  is  not  multifarious.  Where  the  objection  to 
the  will  applies  equally  lb  the  real  and  the  personal  estate ;  and  where  the 
same  defendants  are  interested  as  to  both,  it  is  very  difficult  to  show  how  such 
a  bill  can  be  niuUiEiirious.  Mrtf.  14d.  Here  there  are  no  distinct  matteri^f  as 
to  which  relief  is  sought  against  several  defendants.  All  that  ihe  court  will 
consider  in  sucb  a  case  as  this,  is,  whether  the  plaintiff  brings  forward  his  case 
in  such  a  way,  as  that  the  matters  ia  question  can  be  fairly  and  properly  dis- 
cussed. Even  if  there  Were  two  distinct  bills  filed  by  the  plaintiff,  it  is  plain 
that,  as  the  validity  of  the  will  must  be  the  main  question  to  be  decided  in  both, 
it  would  be  necessary  to  examine  the  same  witnesses  in  both  causes }  and  in 
one  cause,  publication  would  pass  immediately,  while  in  the  other  cause,  the 
testimony  would  be  locked  up  for  years,  till  an  action  of  ejectment 
could  be  brought  *It  is  therefore  quite  clear,  that  the  inoonvenieace  [*i  14] 
which  is  complained  of#  is  unavoidably  incident  to  iuch  a  case,  and 
oamiot  be  prevented  by  separate  suits. 

The  VioB  CtfiuicBMtoa  :— It  appears  to  me.  that  this  bill  makes  out  no  case 
for  perpetuating  testimony.  Although  it  were  true,  t)ial  the  validity  of  the 
will  could  not,  by  reason  of  the  lease,  be  immediately  tried  with  the  devisees 
in  trust,  yet  it  may  be  immediately  tried  by  an  action  for  rent  against  the  ten- 
ant.    Testimony  can  be  perpetuated  only  where  by  no  means  the  plaintiff  can 

(«)Sy.6,B84.  (/)«V.&B.96. 
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presently  assert  his  title  to  the  property.  1  must  therefore  reject  altogether 
the  prayer  to  perpetuate  testimony*  and  consider  thel>ili  as  if  it  were  not  in* 
serted,  and  not  therefore  multifkrioas  on  that  account. 

It  has,  however,  Keen  said  for  the  defendanif,  that  the  savne  ohj*r/ion  ap- 
plies to  that  part  of  the  bill,  which  seeks  to  protect  the  personal  property  ;  that, 
to  induce  the  cot.rt  to  interfere  against  the  legal  title  of  the  executor,  H  is  ne- 
cessary to  establish  by  evidence,  strons^  presumption  agamst  the  will ;  and,  al- 
though this  would  be  attempted  by  affidavit  for  the  purpose  of  obtaining  a  re-' 
ceiver,  yet  the  defendants  may  force  on  the  cause  to  a  hearing  on  that  point» 
and  then  it  would  be  incumbent  on  the  plaintiff  to  establish  the  same  presump- 
tion against  the  will  by  regular  testimony ;  that  this  testimony  ought  not  to  be 
published,  till  the  cause  is  ripe  for  hearing,  yet,  as  far  as  it  is  used  at  law,  it 
would  be  immediately  published ;  and,  theierore,  these  two  purposes  are  in- 
consistent, and  cannot  be  joined  in  the  same  suit. 
[^115]  I  yield  to  this  reasoning,  and  jhall  allow  the  demurrer.  *It  is  ex- 
tremely true,  that  if  a  distinct  bill  were  filed  for  examining  the  witnes*^ 
ses  in  aid  of  the  trial  at  law,  that  the  immediate  publication  wouM  give  the 
same  iqformation  to  the  parties,  as  if  it  were  in  the  same  suit  And  so  too 
would  the  viva  eace  examination  of  witnesses  at  law.  But  this  is  a  consequence 
unavoidable  in  all  cases  where  the  same  testimony  is  to  be  used  at  taw  and  in 
equity.  Still  the  ride  tnust  prevail,  that  you  cannot  join  in  one  suit  two  distinct 
matters,  one  of  which  requires  that  the  deposfCtons  taken  in  the  cause  should 
not  be  published  until  the  cause  is  ripe  for  hearing,  and  the  other  requires  a  pre* 
▼ious  publication  of  the  very  same  depositions^  not  merely  the  same  testimony. 

Demurred  allowed*  [1] 

Hb  honor  offered  to  allow  the  plaintiffs  leave  to  amend  the  bill,  by  con- 
fining it  merely  to  the  protection  of  the  property  pending  the  litigation  ;  but 
they  did  not  avail  themselves  of  that  offer;  and  the  usual  order  was  made^ 
allowing  the  demurrer. 


In. this  same  case  the  bill  was  filed  on  the  24th  July,  1822. 

On  the  27th  of  the  same  month  the  plaintiff  obtained  the  usual  order,  tx 
parte,  to  examine  the  old  and  infirm  witnesses  de  bene  esse. 

On  the  30th,  a  subpoena  to  answer  was  served  on  the  defendant. 
1*116]     *0n  the  4th  August  following,  the  order  for  examination  of  the 
,  witnesses  de  bene  esse,  was  served  on  the  defendants. 

On  the  16th  At)gu8t,tbe  defendants  filed  their  demurrer. 

On  the  14th  September  following,  the  witnesses  were  examined  de  bene 
esss,  the  defeddants  joining  in  the  commission,  and  cross-examining  the  wit- 
nesses. 

Before  the  demurrer  was  argued,  the  plaintiffs  moved  for  an  order  that 
the  clerk  in  the  court  might  attend  at  the  trial  at   law,  with  the  deposi* 

(1]  Vid»«ate,  60,  a« 
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lions  taken  dt  bene  esse^  for  the  purpose  of  having  them  read  where  it  ap- 
peared  to  the  court  of  iaw»  that  the  witnesses  were  unable  to  attend.(g) 

When  this  motion  was  mado,  it  was  insisted  for  the  defendants,  that  if  the 
denr.arrer  was  allowed,  these  depositions  would  fall  to  the  ground,  and  could 
there  be  used  in  the  mean  time.  The  court,  therefore,  ordered  the  motion  to 
stand  over  till  after  the  demurrer  was  argued. 

After  the  demurrer  was  allowed  (11th  December,)  the  defendants  on  17th 
Decetnbec  (the  next  day  for  motions,)  moved  that  the  piaintifis,in  addition  to 
the  5/*  the  usual  costs  on  a  demurrer,  being  allowed,  might  pay  the  full  costs, 
including:  the  costs  of  the  depositions. 

Mr.  HenUtWad  Mr.  Pepys^  for  the  motion,  insisted  *on  the  general  [*^1 17] 
order  by  Lord  Loughborough,  dated  6th  February  17M,(A)  OriffUk 
V.  Waod,{i)  Woaiv.  Dyneky,{k)  and  Pilkington  v.  fFt^na//,(0  cases  in  which, 
OQ  the  ground  of  vexatious  conduct  on  the  part  of  the  plaintiflT,  the  defendant 
on  having  his  demurrer  allowed,  had  full  costs.  The  intention  of  the  bL  costs 
was  to  indemnify  the  party ;  but  in  the  present  case,  the  plaintiff  by  his  ex  parte 
application,  has  produced  the  .  depositions,  which  occasioned  very  heavy 
expense  in  this  cause  to'  the  defendants. 

Mr.  BelU  and  Mr.  ChrraU,  for  the  plaintiff!*,  objected  that  this  application 
came  too  late,  as  the  bill  was  oat  of  court,  by  the  order  allowing  the  demurrer : 
and  that  there  was  no  cause  pending  before  the  court  in  wliich  the  order  now 
sought  could  be  pronounced. 

The  Vice-Cbaneellor  w^^  if  that  was  any  objection,  it  might  be  removed 
by  making  the  order  as  if  at  the  time  of  arguing  the  demurrer,  which  seemed 
the  best  mode. 

His  honor  ordered,  that,  besides  the  tL  costs,  to  be  paid  as  usual  on  a  de* 
murrer  being  allowed,  the  plaintiff  Jihoold  pay  to  the  defendant  the  costs  of 
the  depositions  on  the  examination  in  chief,  but  not  of  those  on  cross-exami 
Dation.[l} 

ijf)  See  Aniwot  t.  PolflMr,  1  Y.  db  R  91.  (kfrhtti  ▼.  CcrUit,  ibid.  335.  JaiMtv.  Jomm,  1 
Cox,  184. 

(1)  4  Bro.  C.  C.  545.  Beameif  Ord.  Cban.  456.  Mr.  Beimea,  with  hie  uentl  iodaeCry,  hee 
eollected  the  following  cuea  determined  apon  this  order.  Oriffith  ▼.  Wood,  1  V.  db.  B.  301, 
Qrifim  t.  iVeiieon,  Re^.  Lib.  A.  1796,  fol.  578.  Kay  r.  Bradley,  ibid.  fol.  449.  Lord  Newark  ▼. 
Q9lverti  and  I^d  Newmrk  t.  Temer,  ibid.  foL  533.  See  ebo  BaiUy  V.  Temter,  nientSooed  in 
Beamee  on  Coats,  933  in  Uie  note. 

(t)^l  V.  &  B.  307.  {i)  1  Madd.  33.  (Q  3  ICadd.  940,  and  338. 

[JJ  Vide  8.  C.  5  Riiea.  163.    TowtUy  ▼.  Dtart,  3  Bear.  317. 
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1833.  loth  and  Hth  Deoembv^Fnwfiee. 

Aa  atUchmoDt  for  want  of  mo  «uwer  to  aa  aaotoded  bill  eaoaol  bo  obCaiDad  mOU  the  amesd. 
menu  have  been  entered  in  the  eU  clerk*i  bookt  and  it  makee  pA  diffenace  wh#the(  the  erigfaiai 
biU  has  or  hai  not  been  aniwered. 

It  was  moved,  on  behalf  of  GTBaves,  one  of  the  defejidaDtii,  that  an  tttac^h*- 
nient  which  had  issued  against  hiaa  for  want  of  an  answer  to  the  amended  biU, 
might  be  discharged,  with  costs  for  irregularity. 

It  appeared,  that,  in  July  last,  ^heo  this  cause  oatne^  on  to  be  beards  it  was 
objected  that  the  bill  was  a  bill  of  revivor  merely ;  whereas  it  ought  to  hav« 
been  a  bill  of  revivor  and  supplepient.  The  cour!  considered  tUs  »  valid 
objection,  and  ordered  the  cause  to  stand  over,  witb  leave  to  the  plaintiff  to 
amend. 

On  the  24th  July,  the  plaintiff  obtained  an  onler  to  amend,  as  he  should 
be  advised,  amending  the  defendant's  office  copies ;  and  afterwards  subpcenas 
were  served  on  the  defendants  to  appear  to  and  answer  the  amended  bill. 
On  the  Oih  November,  Greaves  entered  his  appearance;  and  on  the  19th  of 
the  same  month,  the  plaintiffs  clerk  in  court  gav^  notice  to  Greaves'  clerk  hi 
court,  that  unless  a  commission  to  take  his  answer  was  sued  out  before  the 
25th  November,  an  attachment  would  be  issued  against  bim.  The  <iommission 
was  not  obtained  within  that  time,  and  the  attachment  issued  on  the  25th 
November  On  the  SOih  November,  on  search  being  made  in  the  cause  books 
of  the  clerk  in  court,  in  which  the  amendments  ought  to  have  been  entered,  it 
appeared  that  no  entry  was  made  of  any  amendmentt  pursuant  to  the  order 
to  amend.  On  the  2d  December,  however,  Che  plaintiff  caused  the  entry  to 
be  made.  Greaves'  clerk  in  court,  at  the  time  when  be  received 
[•119]  instructions  to  •enter  an  appearance  for  him,  applied  to  the  six 
clerk,  in  whose  division  the  cause  was,  to  have  the  record  of  the 
amended  bill :  but  was  informed,  that  it  was  not  in  the  study  of  the  six  clerk, 
and  could  not  be  faund  at  that  time. 

By  an  affidavit  filed  on  the  pai t  of  the  plaintiff,  in  opposition  to  this  motion, 
it  was  stated  that  the  record  of  the  bill  was  amended  in  Trinity  vacation,  and 
that  the  other  defendants,  had  left  their  office  copies  to  be  amended,  and  that 
they  had  been  amended  accordingly;  but  that  the  defendant  Greaves  had  not, 
prior  to  the  issuing  of  the  attachment,  left  his  office  copy  of  the  bill  to  be 
amended.  * 

Mr.  Agar,  in  support  of  the  motion,  insisted  on  the  uniform  practice,  thst 
when  a  bHl  is  amended  there  must  be  an  entry  in  the  book  kept  for  that  pur- 
pose at  the  six  clerk's  office.  In  the  present  case,  he  admitted  that  the  sixth 
clerk  had,  before  the  attachment  issued,  done  all  that  was  necessary  as  to 
amending  the  bill,  except  that  he  neglected  entering  it  in  the  book.    That 
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I889.--GToen  ir.  TbonMoii. 

neglect  must  be  cbosidered  as  fatal,  and  the  entry  made  after  the  attachment 
issaedt  was  too  la  e. 

Mr.  0e//»  for  the  plaintiffs^  opposed  the  motion.  The  amendment  was  not 
sQch  as  required  ah  answer,  therefore  no  entry  in  the  six  clerk's  book  was  ne- 
cessary. The  <tefeiHlafit  had  applied  at  the  wrong  plaoe,  having  gone  to  six 
clerk's  study*  instead  of  going  to  his  seat.  Those  defendants  who  had  broaght 
their  office  copies  to  the  plaintiff's  clerk  in  court,  had  them  n^Iarly  amended ; 
and  if  there  was  any  hregularity  in  this  case,  it  was  owing  to  the  con-* 
doct  of  the  defendant  himself,  and  not  to  the  plaintiffs,  who  had  *done  [*120] 
all  that  was  nec^ssntry  on  their  part.     Hoyd  ▼.  Lloyd.{a) 

The  Vice-Chancellor  said,  he  would  refer  it  to  the  six  clerks  to  certify  what 
waa  the  practice  on  the  point  in  question. 

His  Honor  aeeordiogty  caused  a  question  as  to  the  practice,  to  be  addressed 
to  the  six  clerks ;  who  thereupon  returned  the  folbwii^  certificate : — 

«*  The  six  clerks  hombly  certify  to  your  Hooor^  that  an  amended  bill  is  not 
to  be  considered  as  on  the  file  for  the  purpose  of  an  attachment  for  want  of 
an  answer,  before  an  entry  is  made  of  the  amendments  in  the  six  clerk's 
book  ;  and  that  there  is  not  any  diflerence  in  this  respect  between  the  amend- 
ments of  a  bill  whiob  has  baon  answered,  aod^tbe  amendmenU  of  a  bill  which 
has  not  been  answered.  .        ^ 

''  (Signed)  Hanmer,  for  self  and  Brethren. 
"Dated  iWs  17 December,  1822" 

The  yice-CfaanoaUor*  upoii  feeaiting  this  certificate,  ordered  the  attachment 
and  aM  prooeediis^  tbereoo»  to  be  discharged  for  irregularity,  with  costs.  [1] 


^Grixn  19.  Thomson.  [*121] 

1891;  lOth  sad  leili  I>eeMite.«-€biiiffii^« 

A  defamisat  m  oidsrio  olwr  \m  tuatoOHpt,  miiit  not  only  tender  Ui«  eotts,  tat,  if  thej  sm  rs^ 
foieS,  mQrt  abo  bbtsUi  sn  order  for  diiobargiDg  bis  oontempt. 

Onb  of  the  defendants  (ReddBlt)  being  in  contempt  for  want  of  an  answer, 
put  in  his  answer,  and  tendered  to  the  plaintiff  the  costs  of  his  contempt.  The 
plaiotlff  refused  to  receive  the  costs.  The  defendant,  after  the  usual  interval, 
ebtained  an  order  for  the  dismissal  of  the  bill,  for  want  of  prosecution. 

Mr.  Pq^»,  for  the  plaintiff,  moved  to  dischai^ge  the  order  for  the  dismissal 
•f  th«  biH,  on  the  ground  that  it  had  been  irregularly  obtained,  ihasmdch  as  the 
defeodaot,  at  A»  time  when  he  moved  for  it,  was  in  contempt.  When  the 
eoels  of  a  eoniempt  are  refbsedt  the  party  continued  in  contempt  tSU  the  court 
amkea  an  order  on  the  sab{eet.    Coulson  v.  Orxxham.  (6) 

M  3  Co&  431.  ,  (A)  1  V.  la  0. 331. 

(1]  Ftfii  ITcMi  V.  Voii  Wtxd,  3  FMiise,  38.    Ktndon  t.  ButhtiU,  1  Rim  159. 


183  CASES  IN  CHANCERY. 

1833.— J{Ml*iI«  f.  StepbenMO. 

-  ■  ■  '    '    '.  '  ' 

Mr*  Trtslove  opposed  the  motioo* 

The  register  (Mr.  Walker)  was  referred  to  as  to  tbe  practice,  and  ibe  mo* 
tioQ  was  ordered  to  staod  over  till  the  next  seal  day*  that  the  practice  might 
be  ascertained.  Oa  that  day  the  register  ramished  the  foljowtog, cases,  which 
showed  the  practice  to  be  as  waa  contended  for  on  the  part  of  the  plaintiff; 
Rowe  V.  Jarrold,  26  Feb.  1820,  and  Janes  v.  Powde,  7  Nov^i822.  Tbe  prac- 
tice was  laid  down  to  be  as  foilows«  by 

Tbe  YicbChanoelloe  ::— Where  a  defendant  is  in  contempt  for  want  of  aa- 
appearance  or  of  an  answer^  and  enters  his  appearance  or  files  big. 
[*122]  answer,  and  then  tenders  to  the  ^plaintiff  the  costs  of  his  conientpt* 
and  those  costs  are  refused,  it  is  necessary,  in  order  that  lie  may  be 
discharged  from  his  contempt,  that  he  should  obtain  an  order  for  that  purpoae» 
which  is  made  as  of  course^upon  the  six  clerk's  certificate  of  his  appearance  or 
answer,  and  upon  the  payment  or  tender  of  tbe  plaintifi's  eosts  of  the  contempt 


EsOAILB  V.  StEFBXNSON. 


1883, 19th  VtGvmhtt.'^Vendor  and  JPinvAcMr^^/iifarefC— OMRptMstiinii 

Where  Ufc  conditionf  of  nie  provide  that  interest  ehtll  be  peid  from  a  oettoia  daj,  if  the  parrhtM. 
be  not  then  completed,  the  porchaier  cannot  relieve  himself  from  payment  of  intereet,  by  al!egin|f 
that  the  delay  in  completing  the  contract  wae  caused  by  the  vendor ;  but  it  is  othvrwiie  where  thera 
li  no  esrpreee  Btipolation. 

Qait  rents,  being  incidants  of  tenure,  are  proper  Bohfeala  of  emnpSasatloa. 

Quere,  as  to  the  rent  charges,  which  are  not  in^4eata  of  ta&ara;  though  the  oooit  baa  sDolrad. 
them,  when  small,  to  be  subjects  of  compensation. 

Tats  was  a  suit  for  the  specific  performance  of  an  agreement  for  the  pur- 
chase ot  an  estate. . 

The  conditions  of  sale  stipulated,  that,  if  the  conveyance  was  not  executed 
by  the  necessary  parties,  and  the  purchase  money,  paid  on  or  before  tbe  24th 
day  of  December  1819,  the  purchaser  should  pay  interest  on  tbe  purchase 
money,  at  5/.  per  cent,  until  the  purchase  should  be  completed.  The  esyte 
was  subject  to  quit  rents,  for  which  the  master  had  reported  the  proper  com- 
pensation to  be  ^lake  out  of  the  purchase  money. 

,  The  cause  now  came  on  for  further  directions. 

Mr.  Sugden,  on^  behalf  of  the  purchaser,  insisted,  that  it  was  tbe  fault  of  tbe 
vendor,  that  the  purchase  had  not  been  completed  at  the  time  stipulated  in  the 
conditions^  and  that  he  ought  not,  therefore,  to  benefit  by  bis  own  de- 
£*123J  lay,  by  taking  the  subsequent  interest  at  6i  per  ♦cent,  which  was  much 
more  valuable  than  the  mesne  profits  of  the  estate.  He  also  insisted 
upon  the  hardship  of  compelling  a  purchaser  to  complete  bis  eontract,  whom 
there  were  quit  rents  on  tbe  property  ;  on  accpunt  of  tbe  difficulty  it  occasioiK 
ed  upon  a  re-sfde  of  the  estate  in  lots,  where  every  purchaser  who  was  not  to 
pay  the  w^ole  qujt  rents,  was  to  be  indemnified  in  respect  of  the  part  not  to 
be  paid  by  him* 
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1D83.— ^iftsiingtoQ  v.  Thwailes. 

The  Vfos^CBAifoeu^OB  t-^Where  the^e  I9  no  stipofatioa  as  to  interest,  the 
general  rule  of  the  court  is^  that  the  purchaser,  when  he  completes  his  contract 
after  the  tinne  mentioned  in  the  particular  of  sale,  shall  be  considered  as  in 
possession  from  that  time»  aad  shall  from  thence  pay  ioleroBt  at  4/.  per  cent., 
taking ihe  rents  and  profits.  If,  however,  such  interest  is  much  more  in  amount 
than  the  rents  stud  prtyfiCs/  and  it  is  clearly  made  out  xHsX  the  delay  ia  comple- 
ting the  eon<ract  Was  occasioned  by  the  vendor,  there,  to  give  effect  to  the 
general  rule,  woold  be  to  enable  the  vendor  to  profit  by  his  own  Wrong ;  and 
the  court,  therefore,  gives  the  vendor  00  interest,  but  leaves  htm  in  possession 
of  the  mterim  rents  and  profits.[l} 

-  In  the  present  case,  ths  interest  does  not  depend  npon  any  rule  of  the  court, 
but  npon  the  express  stipvriation  of  the  parties ;  and  the  terms  of  that  stipula- 
tion apply  to  every  delay  however  occasioned.  It  is  highly  probable,  but  I 
eannot  in  reaaoning  assume  it  as  a  necessary  consequence,  that  the  interest 
most,  under  all  cirolimsiances,  exceed  the  ffiense  profits,  so  as  to  infer  from 
tbeaoe,  that  the  Iroe  intention  of  the  parties  most  have  been  that  the  purcha- 
ser-  sboirid  pay  interost  at  61.  per-  cent.,  only  when  the  delay  in  completing 
the  contract  was  occasioned  by  himself.  The  purchaser  must,  onder 
*lhe  ctrctinMtances  of  this  eaecy  pay  interest  according  to  the  terms  of  [*1^4] 
thec6Rditions  of  sale. 

Whh  respect  to  the  other  point,  I  admit  the  hardship  insisted  on  by  the 
poi-ohaaer  in  this  case.-  But  it  is  now  settled,  that  quit  rents  are  subjects  of 
compensation,  probaMy,  because  they  Inay  be  regarded  as  incidents  of  ten- 
ttre.[2]  Rent  charges  tire  not  incidents  of  tenure,  but  are  created  by  the 
volpntary  act  of  the  vendor,  or  those  under  whom  he  claints.  And  it  would 
be  a  good  rule,  thai  a  purohaser  shonld  not  be  bound  to  complete  his  purchase, 
mless  they  were  noticed  in  the  agreement  or  conditions  of  sale.  I  fear  th(it 
the  habit  of  the  oonrt  has  been  not  to  proceed  upon  this  distinction  between 
qoil  rents  and  rent  charges,  bat  to  compel  the  purchaser  to  complete  where 
ifae  rent  charge  is  small. 


GLAaanfOTOK  i>,  TflWAirss  and  others. . 

1893,  aOtbBeetfmber;  1893,  11th  Jftntiftry. —Par<ner«Aip.    Praeiiee. 

A  temptmtion  to  Um  sboM  of  ptrtnenhip  property  it  not  loffieient  to  induee  tho  conki  to  iaterfero 
%  isjii&olioB. 

All  the  partners  in  a  publicatiop,  except  one,  being  alio  partneie  in  a  xival  pnUicatiao,  an  in* 
JQDction  to  restrain  the  luing  of  the  effect!  of  the  former  partnenbip,  to  aeaist  the  latter,  in  conii. 
deration  of  an  annual  eoni,  wai  refuted,  where  there  had  been  an  agreement,  permitting  the  nae 
on  thoee  tenae,  trfaieh  had  been  aoted  on  Ibr  many  yeara.  Bat  the  injimetion  waa granted  to  le- 
nfcaia  tli0  «•  if  partiiaiali^  eibet%  not  indaded  in  the  agreement. 

[I]  Vide  Waaltr  V.  IKsiies.  a  Sim.  4b  Stn.  396,  note. 
(9]  Yide  Wansts  t.  JgaCtmift  Tkn.  db  Kel  455^  nots. 
Vol.  I,  10 
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Oa  a  motion  for  an  it^anotton,  affi^a^ita  4U»il  bolbra  ihe  amwar,  naf  be  read*  when  the 
plaintiff,  by  niring  the  notice  of  motion  UU  a  fotiure  day,  enabled  the  defendant  to  file  hie  answer 
before  thejnotion  wae  made. 

The  plaintiff,  as  one  of  the  {Mirtneri  io  the  Morning  Herald  newspaper,  filed 
this  bill  against  the  other  partaen,  praying  for  an  account  of  the  partnership 
dealings,  and  an  injunction  to  restrain  the  defendants  from  using  the  partaer* 
ship  effects  in  the  publication  of  another  newspaper  oalied  the  English.  Chro« 

nicle,  of  which  they  (but  not  the  plaintiff)  were  proprietors. 
[*125]       *The  M^rnii^  Herald  was  divided  inio  ten  shares  and  one  half, 

The  plaintiff  was  entitled  to  one  of  these  s^res.  The  deiendanl, 
Thwaites,  had  six  shares  and  a  half^  and  the  other  defendants  wcee  proprie- 
tors of  the  remaining  three  shares.  The  articles  of  partnership  under  which 
these  shares  were  held,  were  dated  in  July  18 16^  By  one  of  the  clauses  in 
this  deed,  it  was  provided  that  a  general  meeting  of  the  proprietors  should  be 
held  every  week,  at  such  time  and  place  as  should  be  fixed  by  the  janajor  part 
of  the  proprietors,  whose  votes  should,  on  all  occasions»  be  and  be  censideired, 
not  by  number,  but  in  proportion  to  the  v«lue  of  tbeir  .respective  shades ;  and 
that,  at  every  such  meeting,  all  nuitters  relating  to  the  management  of  the 
newspaper  should  be  settled  ;  and  that  all  rules,  regulations  and  orders,  touch- 
ing the  management  of  the  newspaper,  made  by  the  votes  of  the  nnajority  m 
value  of  the  proprietors  and  parties  interested  therein*  and  then  present,  jhoold 
be  bindii^  and  conclusive  on  all  the  parties  to  the  deed.  This  deed  was  ex^ 
cuted  by  the  plaintiff,  as  well  as  by  the  other  proprietors. 

For  sometime  previously  to  the  year  lS16,.an  evening  newspaper,  called 
the  English  Chronicle,  had  been  carried  pn,  and  the  proprietor  of  that  paper 
had  been  also  one  of  the  proprietors  of  the  Morning  Herald ;  and  both  these 
papers  had  for  many  years  been  carried  on  and  published  at  the  same  place. 
In  the  year  1804,  an  agreement  was  made  between  the  proprietor  of  the  Eng* 
lish  Chronicle  and  the  proprietors  of  the  Morning  Herald,  by  wbifeh  the  former 
paper  was  allowed  to  have  the  use  of  the  types  and  other  effisets  beloogiiig  t<> 
the  partnership  of  the  Morning  Herald,  in  consideratbn  of  the  stun  of  2002.  a 

year.  This  agreement  subsisted  in  1816,  and  the  proprietors  of  the 
[*126]    Morning  ^Herald,  under  the  deed  of  July  1616,  continued  to  act  on 

the  same  agreement,  and  to  allow  to  the  English  Chronicle  the  use  of 
the  types  and  partnership. effects,  and  to  receive  the  annual  su^m  of  200/.  as 
the  price  of. this  co/ivenience.. 

In  the  year  1821.  the  proprietor  of  the  English  Chronicle  ofiered  to  sefl  that 
paper  to  tlie  proprietors  of  the  Morning  Herald,  who,  with  the  exception  of  the 
plaintiff  alone,  accepted  the  offer,  and  purchased  that  paper.  Thus  the  two 
newspapers  were  united, under  the  same  proprietors,  except  -that  the  phuotiff 
had  a  share  io  the  Morning  Herald  only,  and  had  no  interest  ia  the  English 
Chronicle.  After  this  purchase,  a  new  agreement  was  entered  into,  by  which 
the  English  Chronicle  was  to  pay  an  annual  sum  of  2MiL  instead  of  900t  td  the 
Morning  Herald,  for  the  use  of  the  types,  dec.    Utider  this  new  agreement. 
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the  plamtiff  aad  the  other  proprietora  of  the  Moroiag  Herald  continued  to  al- 
low to  ibe  English  Chronicle  the  use  of  their  types  and  partnership  efiects,  till 
Augosl  1828t  when  the  plaiotiff  caused  a  notice  to-be  served  on  the  defendants 
Ibat  this  egreeraent  must  be  discoDttnued,  and  none  of  the  eficts  of  the  Mor- 
ning Herald  used  for  the  English  Chrooicle. 

The  plaintiff  staled,  by  his  biU*  that  be  had  for  maoy  months  been  excluded 
from  his  rights  as  a  partner  in  the  Morning  Herald*  aad  that  the  effects  of  the 
partnership  io  that  paper  were  misappKed  to  the  use  of  the  English  Chronicle ; 
that,  mteiKgence  obtained  at  the  ezpeoae  of  the  Morning  Herald  had  been,  first 
used  for  the  English  Chrooielei  b]^  which  aneans  it  was  rendered  of  no  value 
to  the  Moroiog  Herald  ;  and  that  the  name  of  the  plaintiff  was  used 
without  his  consent,  as  *pablisber  of  the  Ei^iisb  Chrootde.  The  bill,  [*  1 27] 
therefore,  prayed  that  an  account  fln%ht  be  Udtea  of  the  partnership 
dealhigraod  transactions  underthe  deed  of  July  1816 ;  and  that  the  defendants 
might  account  for  the  profits  made  by  them  of  intelligence  first  published  in  the 
EngKih  Chronicle*  though  obtained  at  the  expense  of  the  Morning  Herald ;  and 
for  an  injunctloe  to  restraia  the  defendants  from  inlng  the  types  or  parttlership 
effects  of  the  Morning  Herald  for  the  English  Chronicle,  and  from  using  the 
ptaimiflTs  name  as  the  publisher  of  the  latter  paper. 

The  defendaats,  by  their  answer,  insisted  on  the  terms  of  the  partnership 
deed  of  July  1816^  That  the  plaiotiff  had  greatly  misconducted  himself,  and 
had  not  duly  accounted  for^balaooes  of  the  partnership  money  in  his^hands,  but 
was  indebted  to  the  concern  to  the  anunint  of  SOOZ.  and  upwards ;  that,  in  con- 
^uence  of  his  misconduct,  the  defendants,  who  were  the  majority  in  number 
and  in  value  of  shares,  had  been  compelled  to  exclude  him  from  interfering  in 
the  management  of  the  paper ;  that  the  agreement  with  the  English  Chronicle 
was  beoeficial  to  the  Morning  Herald,  not  only  on  account  of  the  annual  sum 
of  2501.  which  was  paid  for  the  use  of  the  ty|)e8  and  other  effe;:t9,  but  also  be- 
cause the  Morning  Herald  had  the  use  of  the  types  composed  for  new  matter 
io  tlie  English  Chronicle,  and  had  also  the  general  use  of  the  types  of  that 
paper.  They  also  insisted  on  the  fact,*that  the  plaintiff  had,  for  many  years, 
consented  to  thts  agreement,  as  beneficial  to  the  Morning  Herald,  and  that  no 
new  circumstances  had  occurred  to  render  it  less  beneficial  than  at  former 
periods.  It  appeared  that  mtelligeoce,  obtained  at  the  expense  of  the  Morn- 
iag  Herald,  had  OB  one  occasion  only,  (many  months  before  this  bill 
•was  filed)  been  firbt  used  in  the  English  Chronicle ;  and  that  the  [•128]- 
pl^intiflTs  name  had  only  been  used  on  one  occason  (through  the  mis- 
take of  a  wori^man  and  without  the  knowledge  of  the  defendants)  as  the  pub* 
fishers  of  the  English  Chronicle* 

The  eoart  was  now  moved,  on  behalf  of  the  plaintiff,  for  an  injunction  to 

fiestraio  the  defendants  from  using  the  compositors,  types,  or  other  partnership 

property  of  the  Morning  Herald,  for  the  use  of  the  English  Chronicle,  and 

from  using. the  name  of  the  plaintiff  as  the  publisher  of  the  latter  paper. 

«  Mr  Belii  and  RaupMf  ia  support  of  the  motion,  insisted  on  the  facts  stated 
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by  the  piainliffin  his  btHiandsopported  by  hk  alBdaTH.  Ttie  ptnintiff  sought 
for  an  injunction,  a«  the  means  of  preventing  a  misapplication  of  Ihe  partner* 
ship  effects  for  other  purposed ihaa  those  of  the  parlnerrfiip  \  and  the  principles 
of  the  court,  in  eases  of  partaersbip,  reeogaiaed  the  right  lo  aa  irijonctioa  in^ 
cases  of  this  nature. 
Mr.  Agar  and  Mr«  Parker  for  the  defeodaals  t-^ 

I.  This  is  not  one  «»f  those  eases  in  which  the  eoort  wiH  interfem  by  an  iik 
junction  al  this  stage  of  the  cause.  In  the  present  ease,  the  mjunctioil  iH 
sought,  for  the  piirpose  of  fortfaering  the  artkdca  of  partnershifl.  There  is  no 
principle  of  the  coart  on  #b{ch  an  injuoclion  can  be  granted  for  soch  a  purpose; 
The  only  cases  in  which  the  court-  grants  an  injunctron  on  motion  are,  Ist, 
where  waste,  or  an  iigury  in  the  nature  of  waste,  is  threatened  or  coinmitted  ? 
2d,  where  it  is  to  prei^nl  m  irrem<idiaMe  in^ry.    If  the  court  Were  to  ex^ 

tend  the  practice  of  grantiag  injanettona  to  aid  the  execution  of  cove-^* 
[*129]    nants  in  articles  of  partnership,  it  wotitd  be  cillied  ^upon  l^  interfere' 
in  the  management  of  ahnost  every  partnership  in  the  kingdom^^) 

II.  The  bill  does  not  pray  for  a  dissolution  of  the  partnership,  and*  yet  k 
prays  for  an  account  of  the  partner^ip  dealii^  and  transactions.  It  is  the 
settled  principle  of  the  court  not  to  interfere  in  a  partnership  concern,  unless 

the  bill  prays  for  a  dissolution  of  the  partnership.    Forman  v.  Jfom- 

[*130]  frajf.{b)    In  that  case  it  *was  expressly  decided  there  can  be  no  bitlh 

for  an  account  between  partners,  unless  it  also  prays  for  a  dissolution.- 

(a)  In  Peaeock  ▼.  Peacock^  16  V08.  51,  it  wst  taid  by  th^  Lord  CbssesOoc,  (hst  the  eo«t  hM. 
interpose(i  in  cases  of  partnership,  upon  principles,  not  the  ssne,  but  analogous  to  those  on  wbiph 
H  interpoaes  in  the  case  of  waste.  In  a  very  able  work  on  the  law  of  partnership,  lately  pobliehed, 
St  is  laid  down  as  the  doctrine  deduoed  from  the  eases,  and  In  the  words  of  Lord  Eldon,  in  MtnnkvH 
T.  Colmauf  **.that  coorts  of  equity  will  interfere  where -a  breach  of  any  of  flie  eovanants  eonlafaie4' 
in  the  articles  of  partnership  has  been  committed,  ,f  the  breach  be  ao  important  in  its  cosaeqiieBeM 
as  to  authorize  the  party  complaining  to  call  for  a  dissolution  of  the  partnership."  Gow  on  Part. 
nership,  135.  There  seems,  however,  to  be  some  inconsistency  in  the  doctrines  applied  to  the 
various  cases  which  have  been  xoported ;  See  Martkatt  v.  <7oliM%a  J.  &  W.  968.  Oeorfmirn  r. 
WkUcomb,  1J«  db  W.  592.    Smiih  t.  Frmwnt,  3  Swanst  890. 

(6)  2,  V.  &  B.  329.  As  to  the  cases  in  which  it  baa  been  held  v^ocamy  that  the  bIB  i^  a  tail 
between  partners,  should  pray  for  a  dissolution  of  the  partnership— eee  Harrimn  v.  Arf^tng$*  4 
Madd.  143.  MankaU  v.  Colman,  2.  J.  &  W.  268.  Goodman  v.  Wkitcomb,  IJ.  &,  W.  592.  Ma$* 
Cer  V.  Kirfen,  3  Vea.  74:  It  does  not  seem  very  easy  to  reconcile  the  principles  which  have  been' 
laid  down  in  various  cases,  as  to  the  dissolution  of  pannershipa  for  a  lorn  of  yean,  befove  the  term 
has  expired.  In  Ooodman  v.  Wkitcomb,  1  J.  db  W.  593,  it  is  said  by  Uvd  £IdoB»  tbat  tM  oosri 
will  not  ir\terfbre  to  dissolve  the  partnership,  (before  the  period  fiied  in  the  contract)  uqleas  thera 
be  ••conduct  amounting  to  an  entire  exclusion  of  the  partner  from  his  interest  in  the  psrtncrship.** 
Bat  when  that  proposition  was  laid  down,  the  court  had  fallen  into  an  analogy  which  seems  some- 
what faneiM,  between  the  doctrine  of  the  ecclesiasticsl  court  as  to  the  disaohAfen  of  the  matifmo*' 
Dial  contract,  and  the  dottrine  of  the  court  of  chancery  as  to  the  dMaohitioQ  of  |Mst|nel«^w  in  ttsds. 
See  his  lordships  excellent  judgment,  in  Manhall  v.  Co/m«a.  ,In  Baring  v.  IHx^  1  Cos,  213.  tfa». 
court  dissolved  the  partnership  before  the  terra  had  expired,  (although  one  of  the  partners  refused 
to  emisent  td  the  dissolution)  ofi  the  ground  that  it  could  not  be  beneficially  continued,  with  a  view 
to  its  object;  In  CkMpmanr.  Bioek,  1  J.  dc  W.  594,  it  was  held  that  a  breach  of  faith  between 
Ibe  iputleihr  was  aiMaoB  why  tlio  court  should  decree  a  dissolutiaa ;  and  aotliii^  waa  Mud  ss.lo 
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IIL  The  iiqunolion  is  sought  to  restiun  acts  which  were  done  for  many 
years  whh  the  cooseot  of  the  plaintiff  himself;  acts  done  under  an  arrange- 
ment wihict  was  deemed  beneficial  to  the  Morning  Herald  by  the  plainiiflT,  long 
before*  and  even  since,  the  defendants  had  become  proprietors  of  the  English 
Chronicle*  The  eflfect  of  granting  the  tfijimctioA  now,  would  be  instantly  to 
destroy  the  English  Cbromeie. 

The  Vio»ChMceUor  was  at  first  indiaed  to  grant  the  injunction ;  but  said, 
that  as  the  practice  eompiained  of  had  existed  for  some  time ;  as  the  injunc- 
lioQi  if  granted  now.  could  not  he  disselved  till  the  first  seal  before  next  term 
(ibis  being  the  last  day  on  which  the  court  woulct  sit  before  the  Christmas  va- 
cation ;)  and  as  the  immediate  eflect  of  the  injunction  might  be  to  ruin  the 
concern,  ahhough  the  superior  court  on  appeal  should  be  of  opinion  it  ought 
never  to  have  issued  ;  he  should  not  deliver  Ms  judgment  on  this  motion,  till 
after  the  vacation^ 

*The  Vioa-CHAKCBi.i4>K:-*— The- practice  complained  of  by  this  ap-    [*ldl] 
plioitioDy  is  defended  as  being  the  act  of  a<mtijority  of  the  partners, 
who,  by  the  eorpt-ess  terms  of  ihe  partnership  articles,  are  entitled  to  bind  the 
minority ;  and  the  plaimtff  is  the  only  partner  who  objects  to  it. 

And  it  is  further  stated,  thai  the  piakiliff  himself  concurred  in  the  propriety 
of  this  practice,  Ufilii  Ms  co-partners  purchased  this  evening  paper,  and  that  it 
h  the  same  thing,  in  eflkcty  as"  to  the  interest  of  the  plaintiflT,  whether  fhe  eve- 
ning paper  bebngs  to  his  co>panners  orhelongs  to  strangers. 

The  right  of  the  misjority  to  decide,  is  necessarily  confined  to  matters  which 
oocor  in  the.  conduct  of  the  partnsrship  concern.  [1] 

All  newspapers  are  to  some  extent  rivals.  The  competition  is  more  Imme- 
diate between  two  morning  papers  and  two  evening  papers  ;  but  there  is  ne- 
cessarily some  d^ree  of  rivah-y  between  a  morning  and  an  evening  paper,  es- 
pecially in  the  country.    It  might,  therefore,  have  been  made  a  Question,  whelh- 

exelwion  of  any  of  tbo  partpen  frcmi  their  interest  in  the  partnenhip.  As  to  other  cases,  in  which 
diHoTotion  before  the  expiration  of  the  term  has  been  decreed  on  other  grounds  than  those  of  entira 
•xelnsion  of 'a  partner  from  his  rights ;  sea  Beaumont  y.  Meredith,  3  V.  St  B.  180,  and  the  cases 
ooHsotad  'Vk  Mr  6«w^  TroStise,  981. 

iittir§t,  Whether  tha  cowt  will  sver  Interfera  on  an  interloonlory  applieation  for  a  receiver  or 
injunction,  in  the  case  of  a  partnership  occasioned  by  the  acts  of  the  parlies,  unless  on  ctream- 
stapces  clearly  entsblished,  of  fraud,  entire  exclusion,  or  gross  misconduct  7  [A  partnership,  eon* ' 
tract  may  be  annulled  in  chancery  before  the  time  fixed  for  its  duration,  where  the  purposes  f(w 
iriirSch  It  was  eatafed  ittfia  can  ba  no  longer  served  ;  as  where  one  partner  acts  with  bad  faith,  or 
ajubidea  the  other  fron  bis  pioper  sbsra  in  the  bosiDcss,  JTsenetfy  ▼.  J&mie^,  3  Bana,  (Ken- 
tucky,) 340.  Mere  dissatisfaction  by  one  partner  will  not  authorise  aim  to  file  a  bin  fcr  a  dwsolo* 
tion,  nor  will  he  be  allowed  an  injunction,  or  a  receiver  be  appointed ;  Herni  w,  WaUk,  9  £dw.  129. 
Then  are  cireumstaneea  which  ipto  facto,  work  a  dissolution  of  a  partnership,  as  death,  insanity, 
orbankrapAey  of  a  partnsr;  asfd  wheie  the  partners,  residing  in  dtftrent  countries,  a  war  breaks 
onl  belweao.tbe  cMiatdaa  of  their  reapaetive  residence ;  Ontwdd  v.  Wmddingt^n^  15  Johns.  Rep, 
S7,  S.  C,  aflSrmed  in  error,  16  Johns.  iUp.  437 :  Seaman  t.  Waddmgtan,  16  Johns.  Rep,  MQ. 

[1]  It  is  competent  for  one  co-partner  to  constitute  another  his  agent,  during  his  own  absence ; 
and  thus  in  a  partnerahip  of  three  perMns,  preserra  ths  fight  sf  auyodtj,  Swkt,  Maigaan,  3 
Johaa.Ch.Basw  401* 


138  CASES  IN  CBANCfiBY. 

■  II  ■  .1 11  I  ■      >        I  ■  «      .1  ■  ■  ■  ■  ■'■II  I     ■!    ■      ^         II    1      I         I       I       ■■        p.l 

er  it  would  be  a  due  act  of  managemeDl  io  the  partneratitp  coooern  of  a  oior- 
ning  paper,  to  assist  with  its  property  and  ita  labor  the  pufaiieatioii  of  any 
other  newspaper*  so  as  to  eimUe  the  majority  of  the  partoers  in- that  respeot 
to  bind  the  minority.  But  thai  qoeatiofi  dees  aol  arise  $  hecause  the  ptaintiff 
himself  is  to  be  considered  as  a  party  to  the  practice  before  bis  co* partners  lie-< 
came  the  proprietors  of  the  evening  paper  ;  and  beeaose  tbeve  is  evideooe  that 
the  proprietors  of  other  morning  papers  have  adopted  the  saane  practice  wUh 
respect  to  other  evenmg  papers,  so  as  to  ibtm  a  sort  of  usi^e  in  the 
[*132]  *trade  to  tliis  eSbct  And  it  is  to  beeoiisidered,  tbatthe  anot^l  seas 
paid  by  the  evening  paper*  for  the  accommodation  afforded  toll,  oet^ 
weighs  the  danger'  of  increased  competition. 

The  true  question  here  is,  whether  it  makes  any  diflbrenoe,  thet  the  other 
proprietors  of  the  Herald  have  now  beeome  the'  proprietors  of  the  evenkig*  pa« 
per ;  and  I  think  it  does  not  make  a  material  difference.  It  ia  tmt,  tfaat-e  oon^^ 
sidei;able  part  of  the  expense  of  a  newspaper  tsecoBitoned  by  procuring  infor* 
mation:  and  if  some  of  the  proprietors  ef  a  morning  peperere  also  the  pr^H 
prietors  of  an  evening  paper,  they  may  haveaetrooger  interest  to  piomote  the 
success  of  the  evening  paper  than  of  the  momifig  paper,  and  a  strong  tempte« 
tion  to  use  the  information  obtained  at  the  expense  of  the  moroiog  paper  for 
the  benefit  of  the  evening  paper.  This  ten»ptalton  forms  a  powetlul  objectbn 
in  all  cases  to  the  partner  in  the  concern  of  one  newspeper  being,  permitted  to 
be  a  partner  in  the  concern  of  any.  other  newspaper*.  But  it  is  an  objection 
founded  on  the  principle  of  policy  and  disaretion»  against  which,  parties  may 
protect  themselves  by  their  contracts ;  and  aceordingiy*  it  Is  a  common  oove* 
nant  in  such  partnership  articles,  that  no  partner  shaU  be  the  proprielor  of  eny 
other  newspaper.  In  the  present  case»  there  is  actually  a. covenant  thai  the 
proprietors  will  not  be  concerned  in  any  other  moming  paper,  which  by  in^ 
plication,  affords  the  conclusion,  that  h  was  the  intention  jof  Ihe  parties,  that 
they  might  engage  in  the  concern  of  any  evening  paper. 

Where  there  is  no  sucheeovenant  of  restraint,  it  is  clear,  that  at  law,  at  part* 

ner  in  one  newspaper  may  be  a  proprietor  in  any  other  newspaper ; 

[*I33]    and  in  this  case,  ^equity  must  follow  law ;  and  it  cannot  be  intended^ 

that  the  parties  meant  to  imposes  restraint,  which  they  might  have 

expressed,  and  have  not  expressed,  and  where  it  is  plain  their  attention  was 

directed  to  the  subject. 

The  principles  of  courts  of  equity  would  not  permit  that  parlies  bound  to 
each  other  by. express  or  implied  contract  to  promote  an  undertaking  for  the 
cdmmon  benefit,  should  any  of  them  engage  In  another  concern  which 
necessarily  gave  them  a  direct  interest  adverse  to  that  undertaking  [1] 
But  the  argument  here  is,  not  tbat  the  defendants,  by  becoming  the  proprie- 
tors of  the  evening  paper,  place  themselves  in  a  situation  in  which  they  are 
neoessarily  required  to  betray  their  duty  to  the  nooming  paper ;  but  that,  if 

[fymt  CaUwU  V.  ZMv,  7  Phigi,  48e. 


CA8BS  IN  CHANCERY.  134 


1883  — ^lasnogtoo  «» Thwaitet. 


their  interest  -be  greater  in  the  eveQieg  |>aper  thaa  in  the  morning  paper,  they 
are  exposed  to  a  tetnptatian  to  be  dtshonest  aqd  to  betray  their  duty  to  the 
moming  paper.  If  they  act  boQestly,  it  is  immaterial  to  the  morning  paper 
whether  the  defeodaots  are  or  not  the  proprietors  of  the  evening  paper.  And 
for  this  reason  it  is,  that  it  makes  no  diflference  in  the  present  case  that  th(^  de- 
fendants have  become  the  proprietors  of  the  evening  paper. 

His  honourteftised  the  tnjanction  genoraliy  $  but  oltowed  the  plaintiff  to 
take  ati  injunction  to  restrain  the  defendants  from  publishing  in  the  English 
Chronicle  any  informatioD  obtained  at  the  expense  of  the  Morning  Herald, 
milt  it  should  have  been  first  pobKshed  ta  tha  Mormi^  Herald.[l] 

^  tfab  case;  the  notice  of  tMlton  served  by  the  plahftiff  expressed  [*134] 
that  the  injanction  would  be  moved  for  oo  the  16ih  December,  and 
the  affidavits  of  the  plaintiff  were  filed  before  that  day;  but  the  counsel  for 
the  plaintiff  did  not  bring  on  the  motion  on  the  16th,  but  saved  the  notice  till 
the  20tb  of  December,  which  was  the  next  day  for  motions.  Before  the 
mmioii  Wffii  made  on  die  dtHh,. the  defendants  filed  their  answer. 

When  the  motion  was  made,  Mr.  Agar,  aad  Mr.  Parker,  for  the  defen- 
dents,  insisted- titat  the  plaintiff  otq{lil  not  to  be  allowed  to  read  his  affidavits, 
beeanse  the  Btittmbt  was  filed. 

Mr.  Bstf,  and  Mr.  Raupdl^  for  the  plaintiff,  insisted  on  their  right  to  read 
the  affidaviist  as  the  anssrer  had  been  filed  after  the  day  fixed  for  the  motion 
by  the  notice. 

The  Vice-Chaneellor  haldt  thai  the  affidavits  might  be  read  in  opposition. to 
the  answer ;  and  that  the  ciroomstance  of  the  plaintiff  having  afforded  an  op« 
portmity  for  the  answer,  by  saviflg  his  notice  of  motion  made  no  dif> 
fcrenee  (a*)      ^ 

.  («)  Se«  €ho4mm  v.  WkUcmb^  IJ.  ^b  W.  S89.    [Atkinmm  y.  KmhU^  7  Sim.  638.] 

[l]  In  Snowd§n  y.  Noah,  Hopkins,  347,  il  appeared  that  the  defendant  Noth,  was  the  editor, 
Wl  not  the' proprietor  of  a  certain  newspaper  esttblishment  called  the  National  Advocate;  and 
immediately  after  the  sale  of  that  establishment  bj  iu  former  proprietor  to  the  complainant.  Nosh 
estabiishad-anotbar  paper,  under  the  tale  of  the  New  York  National  Advocate.  Noah  sends  the 
new  paper  to  the  sabscribers  of  the  former  Nstionsl  Adyoeste,  and  solicits  their  support  end  that 
of  the  public  to  his  papei.  An  injonctioB  was  asked,  bot  denied.  ••  The  business  of  printing  and' 
publishing  newspapers^*^  sajs  Ch.  Saaford,  '^being  equally  free  to  all,  the  loss  to  one  newspaper  es- 
tablishment, which  ma>  foUow  from  the  competition  of  any  rival  establishment,  is  merely  a  con- 
sequenee  of  the  freedom  of  this  occopation,  and  giyes  no  clsim  to  legal  redivss.  But  a  newspaper 
estsMishsMnt  is  aJso  a  snlg«ct  ol  pioperty ;  and  so  far  ss  the  righta  of  such  an  establishment  are 
piivaU  and  aaelnsive,  this  spseies  of  property,  like  any  other,  is  isntitled  to  the  pivteetion  of  the 
Ja^^M-^^The  soljact  .in  fscpaat  to  which  an  injunction  is  asked,  is  what  is  called  the  gqod  will  of 
the  cstablbhment."Vr^*  Thiaolrieal  te  distinctly  STowed,"  (by  Noah.)  •*  and  an  open  appeal  is  made 
to  the  friends  of  the  NatioMl  Adooaaie,  and  to  the  public,  to  give  their  support  to  the  new  psper. » 
The  ChaneeUor  did  not  consider  .that  th«re  was  here  an  invssion  of  the  private  righta  of  Snowden, 
aa  propriator  of  tha  Uaiiomd  Admoeafi  and  that  no  person  could  be  deceived  or  misled  by  the  ex. 
istenceor  publication  of  the  Nam  York  NaUonal  Adooeato,  It  was  **merelyacompctitioii,1n 
which  there  waa no impostwa  or  doceptien."  See  Airther  jBor/sM  t.  NiehoUom^  d  Sim.  d&Sto. 
1,  and  note,  ilM. 
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[•135]  ^WbUBTB*  V:  TBfiCLFALL. 

1823, 16th  JanQaiy.— Fr«c<jce. 

Where  the  draft  of  an  amended  bill  ia  tlgned  bj  tde  same  counsel  who  sii^ned  the  draft  of  the 
original  bill,  and  no  new  engrossment  Is  required,  eoonsel's  name  need  iMt  be  repeated  on  tbb  ^a;^ 
groement* 

Where  a  defeAdaol  «fi|ota  hie^^fiiMafaiiee  |rralie^Ul»  iim  wHlMA  wliic^  M  mmi  miefrer  or  sue 
oat  a  commission^  is  to  be  calculated  fnim  the  date  of.  his  aetual  appearancMti  and  not  if om. that  at 
which  the  Mubpmna  would  haye  been  served,  if  he  had  waited  till  the  regular  service. 

A  DEMiJSRBB  bad  b^eii  pttt  jo  to  ike  oiigin^l  bUl  ji|  Uite  etiMe*  and;  <m  aigii* 
inent,  was  allowed;  4miI  the  piaf ru^ ^lad 4eft?9  ioaimad  hit^bill  'iliafeili 
was  amended  accordingly  ;  and  the  draft  <>r  the  mimndtot^m^  waa  itigi|»d-h)p 
the  counsel,  whose  signature  appeared  :la  the  eirigffB^  bUL  The  Maeadfoe^ia 
were  interlined  in  the  engroflsmeol  of  the  or^poal  biU,  and  the  names  of  lbs 
eounsel  remained  after  theameadiMiita  had  btsntBodai  wkhotH  hei^g  nepeaiedi 
and  without  any  thing  appqarir^.  on  Jfce  record  lo  iodii9lelhil  tbeawieiHtt 
roent  had  been  signed  by  couaeel. 

The  defendant  now  movtsd,  that  the  a{Mod«d  bill  «n^t  b^OdONi  eSik^Si^ 
for  irregularity,  because  it  did  not  appear  to  be, sigoed  by  eounsel. 

Mr*  Beli^  and  Mr.  Spence^  for  the  defeodaat*. 

The  court  must  have  the  sanctteo  of  ceimiei  lor  wiiat  appeava  on  itv  record*^ 
If  the  name  of  counsel  altached  to  the  record  of  an  original  bilUia  l^be  con** 
sidered  a  sufficient  sanction  for  any  aanendme&ta  wbieb^  imv  nfterwai^s  be 
made,  it  is  obvious  that  the  court  would i be  JiaUa  to  bavrameodmenls  tnter* 
lined  without  the  protection  of  sigoatcuo  hy^  any  cfiuMe).  If  the  naoEie  at<« 
tacbed  to  the  original  bill  is  sufficient,  then  any  solicitor's  clerk  may  maks 
what  amendments  he  pleases  under  the  sanction  of  the  first  signature. 
[•186]  Such  a  practice  is  subversive  of  the  invariable  •polldy  of  the  cooit. 
PiU  V.  Mackw{a)  is  a  case  in  poiol. 

(a)  Tbroogh  the  kindness  of  Ur.  Bickefsteth,  w«  are  enabM  to  givt  tlir  Mowing  noU  of  tte 
casov- 

Prrr  o.  Macvuw;    '     *         : 

1890;  19th  Maj.— Bin,  amended  bj  interlineation,  ordered  toi>e  taken  blT  Hie  Alb  fbr  invsTtilarftT, 
Bvither  the  draft  not  the  engroosment  of  the  amendments  being  signed  by  ewiMd,  though  tbeie 
was  no  new  engrossment  of  the  bill. 

The  oHghial  bitt  in  this  case  was  signed  bj  Mr.  Parker^  aseoiinaet  IbrHie  pMftilT.  ^'      • 

On>  the  35<li'April  1890,  tiie  plaitoiff'  obtained  an  order  to  imend  UtobHI.'  Havnff  oMaihM  thfa 
order,  the  {riaintiff  went  himself  personally  to  the  six  clerks  oOioe,  «ni0tonipaniedl»y  any  sofieftok*, 
snd.  having  got  aocess  to  the  engrossment  of  the  bill,  he  amendea  it  by  making  oet^rmf  interlhkea. 
iioAs,  These  amendments  were  not  made  from  any  draft  slgn«d  by  emmie),  nlir  w«s  the  harafr  of 
Qoonsel  repeated  on  the  engrossment,  as  having  sanctioned  the  amendments. 

Oil  the  19th  May,  a  motion  was  made  on  behalf  of  one  of  tftto  defendmts,  ttwt  thb  amended  lOf 
Bt^  be  taken  off  the  file, for  itfegofauFlty,  beeaoae  it  was  iml  ilgn«d%  oolmseE  iln  afildavlt  fa 
toppoft  of  the  nwtjoa  was  made  b/tko  Mliottor  of  the  MbndiAt,  wkM  ittMd,  thetiM  (ffaeitiid- 
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Mr.  Ko€  opposed  the  motiofi.aDd  stated  that  he  had  himself  signed  not  only 
the  draft  of  the  original  bill,  but  «ilso  the  draft  of  the  amendments.  He  staled 
also,  that  the  practice  was  understood  to  be,  that  the  repetition  of  the  name 
of  counsel  to  the  engrossment  was  not  usual,  where  the  draft  of  the  amend* 
oients  was  signed  bj  the  same  counsel  who  had  signed  the  original  bill. 

*The  Vice-ChanceNor,  said  he  must  refuse  this  motioo  with  costs,  [*137] 
because  it  was  against  all  practice  that  the  name  of  counsel  should  be 
repeated  to  an  amended  bill,  where  there  is  no  new  engrossment ;  and  becau8e« 
wkcn  counsel  amends  his  ftH-mer  draft,  which  has  his  signature  to  it,  his  signa* 
tore  is  to  be  applied  as  well  to  the  amendments  as  to  the  original  draft.  If  it 
is  not  necessary  to  repeat  the  name  upon  the  draft,  it  could  not  be  necessary 
to  repeat  it  upon  the  record.  If  another  counsel  were  to  make  the  amend- 
ment, then  it  would  be  necessary  that  there  should  be  a  second  signature.  [I] 

In  this  caae  the  defendant  had  appeared  gratia,  and  he  insisted  that  as  he  had 
done  so,  without  service  of  the  sobposna,  he  was  only  bound  to  answer  at  such 
time  as  would  have  been  allowed  by  the  rales  of  the  court,  if  he  had  wailed  the 
rpgolar  service  of  the  subpoena.  The  time,  therefore,  was  to  be  calculated 
from  the  dote  at  which  the  subpoena  would  have  been  served  in  the  regular 
course. 

The  Vice-Chancellor  held,  that  the  cir«»imstance  of  appearing  gratis,  made 
no  dificreace,  because  the  time  allowed  by  the  rules  of  the  court  after  appear- 
ance, necessarily  applies  to  the  actual  appearance,  without  regard  to  the  mo- 
tive, and  that  it  would  be  highly  incouvenicm  if  it  were  otherwise. 


•Mellish  w.  Meixish.  [•l38] 

1893. 16th  Jmnomiy. — Ouardian  and  ward. — Injunction, 

When  a  pnrdian,  aAer  his  ward  aUaina  full  tigt,  contmuea  to  manage  the  property  at  the  re. 
qoeat  of  the  ward,  and  befofe  the  aeeoonte  of  hn  receipts  and  pajmenti  duriuK  the  minority  are 
Mtded,  it  ii,  in  cfiuot,  a  eontlsoanee  of  the  gaardianahip  as  to  the  property ;  and  he  must  aoeoant 
oo  the  same  principle  as  if  they  were  transactiotts  during  the  minority. 

Under  Ihete  circarostanees,  an  injunction  was  granted,  on  terms,  to  restrain  the  gaardian  from 
pioeeeding  in  an  action  to  recover  the  balance  claimed  by  him  on  account  of  the  transactions  after 
hia  ward  eame  of  age. 

tor)  had  applied  to  Hfr.  Pfcrker,  to  know  whether  he  had  signed  the  amended  bHI,  and  was  Informed 
by  him  Uua  be  had  neither  eigiMd  it,  iKir  auUiorixed  aay  other  peiton  to  ti^  it  for  him. 

Mt.  Bicktniatk  for  the  motion. 

T'm  VieeX^hancelUir  ordered  the  amended  hill  to  be  taken  off  the  file,  and  the  plaintiff  to  par  the 
eosta.  [Where  an  amendment  of  a  hill  on  file,  may  ho  made,  as  of  ooaree,  yet  a  rule  must  he  en- 
ieied  for  Um  porpoee^"  The  amendmenUi  should  be  distinctly  shown,  so  that  they  may  be  easily 
perwived.  Tbey  am  either  to  be  made  by  interlineatione,  or  by  hisertions  in  the  margin.  If  short,  or 
by  beiaa  sepMtely  engmeed,  and  ammied  to  the  original  bUl.  K  the  amendment  be  of  such  a 
nntore  ae  requim  the  original  bill  to  be  icengromed,  tbey  most  then  be  designated  in  some  way 
mftcient  to  point  them  ont  to  the  defendants."    Lues  t.  Qiakam.  4  Johns.  Ch.  Rep.  170.] 

[1]  ButA  V.  Bkk,  1  Hues.  9l  Mylne,  156. 

Vol.   L  li 


180  CASES  IN  CHANCERY. 

"~~  lbda.^MeUWi  T.  MeUUi. 

The  defendants  were  the  paternal  uncles  of  the  pbintiflC  and  had  been  her 
guardians  during  her  minority.  The  bill  prayed  for  an  account  against  them ; 
and  for  an  injunction  to  restrain  the  defendant,  William  Mellish,  from  proceed- 
ing in  an  action  at  law,  which  he  had  brought  against  the  plaintiff,  to  recover 
the  sum  of  22,325/.  10s.  2d.  alleged  to  be  the  balance  due  to  him,  on  account 
of  his  receipts  and  payments,  since  she  had  attained  the  age  of  twenty*one 
years. 

John  Mellish  died  in  1796,  leaving  the  plaintiff,  Catherine  Martha  Mellish, 
bis  daughter  and  only  child,  at  that  time  an  infant  only  two  years  of  age.  He 
made  his  will,  of  which  he  appointed  his  three  brothers,  the  defendants  in  this 
cause,  William,  Edward,  and  Thomas  Mellish,  the  executors ;  and  he  also  ap- 
pointed them  guardians  of  the  plaintiff. 

The  bill  in  this  cause  was  filed  several  years  after  the  plaintiff  had  come  of 
age ;  and  it  set  forth  the  will, — stated  various  acts  of  improvidence  and  mis- 
management, by  the  defendants,  as  to  the  property  claimed  by  her  under  the 
will ;  that  she  had  been  unable,  for  several  years,  to  obtain  from  the  defen- 
dants a  statement  of  their  accounts ;  that,  when  the  accounts  were  delivered, 
it  appeared  that  14,372/.  1 5s.  had  been  laid  out,  during  her  minority,  in  the 
purchase  of  lands  for  her,  but  that  these  lands  were  conveyed  to  the  defend- 
ants, and  were  still  vested  in  them,  although  they  had  charged  the  plaintiff 
with  the  money  laid  out  on  them ;  that  they  had  continoed  in  the  man* 
[*139]  agement  of  her  affairs,  *after  her  attaining  the  age  of  twenty-one ;  nod 
that  it  appeared  by  accounts  lately  delivered,  that  they  claimed  a  bal- 
ance of  22,325/.  10s.  2A  to  have  become  due  to  them  from  the  plaintiff,  8ir.ce 
she  had  attained  twenty-one,  although  only  11,105/.  8s.  2d.  had,  in  fact,  been 
advanced  to  her  since  that  time,  and  that  an  action  had  been  brought  against 
her  by  the  defendant,  William  Mellish,  to  recover  this  alleged  balance  of  22,- 
825/.  10s.  2d.  The  bill  charged,  timt  the  accounts  on  which  this  balance  ap- 
peared, were,  in  fact,  only  a  continuation  of  the  accounts  during  the  minority ; 
that  they  were  made  out  in  the  name  of  William  Mellish  only,  although  the 
other  defendants  were  equally  liable  with  him ;  and  that  if  proper  accounts 
were  taken,  it  would  appear  that  a  large  balance  was  due  to  the  plaintiff.  The 
prayer  of  the  bill,  therefore  was, — ^First,  for  an  account  of  the  property  to 
which  the  plaintiff  was  entitled  under  the  will ; — Secondly,  for  an  account  of 
the  estates  purchased  with  the  14,372/.  15s.  and  that  the  defendants  might  be 
decreed  to  convey  them  to  the  plaintiff; — and  Thirdly,  for  an  injunction  to  re- 
strain all.proeeedings  at  law  by  the  defendants,  in  respect  of  any  of  their  ac- 
counts, and,  especially,  to  restrain  proceedings  in  the  action  brought  by  Wil- 
liam Mellish. 

The  answer  of  the  defendants  denied  all  the  charges  of  improvidence  and 
mismanagement ;  and  stated,  that  the  defendant,  William  Mellish,  alone  bad 
acted  in  the  recefpcs  and  payments  on  accounts  of  the  plaintiff's  affiiirs ;  that 
the  defendants  were  very  desirous  that  the  plaintiff  should  be  informed  of  the 
state  of  her  affairs  when  she  came  of  age  ;  and  that,  accordingly,. in  the  month 
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of  January  1817,  whidi  was  a  few  months  before  she  attained  the  age  of  twenty- 
one,  the  defendant,  Wdliam  Mellish,  wrote  her  the  following  letter : — 
•  *•  •As  the  period  at  which  yon  will  be  of  age  is  nearly  arrived,  and    [•140] 
aa  yon  will  remain  in  town  with  your  aunts  for  some  days  previous  to 

your  joining  the  party  at ;  I  have  transmitted  to  you  some  papers 

which  I  wish  you,  during  that  tims,  to  peruse  with  the  greatest  attention.  Your 
QQcle  and  myself  were,  upon  the  pernsal  of  your  father's  will,so  doubtful  as  to  the 
proper  construction  that  ought  to  b3  put  upon  it,  that,  without  delay,  we  con* 
aolted  three  of  the  m'Mt  eminent  counsel,  at  that  time,  at  the  ban  Sir  John 
Milford,  now  Lord  Redesdale,  afterwards  Chancellor  of  Ireland,  the  late  Mr. 
Shadwell  and  Sir  Samuel  Romilly ;  and  amongst  the  papers  sent  you,  you  will 
find  a  copy  of  your  father's  will,  as  well  as  of  the  case  laid  before  counsel 
with  the  several  opinions  thereon.  We  have  been  guided  by  their  opinions 
in  all  legal  points  respecting  the  property  that  yon  took  under  the  will,  though, 
in  the  management  of  your  concerns,  we  have,  in  some  instances,  deviated 
from  the  strict  legal  line  of  condact  pointed  oat  by  them,  conceiving  it  was 
for  your  bt^nefit  to  do  so ;  we  should  not  have  fulfilled  our  duty  as  your 
guardians,  if  we  did  not  take  upon  ourselves  that  responsibility,  rather  than 
forego  the  opportunity  thus  ofl&red  of  eventually  improving  your  property. 
Under  these  circumstances,  it  would  be  extremely  improper  in  us  to  proceed 
to  any  settlement  of  }*our  account;  without  having  them  inspected  and  ex- 
amined  by  some  respectaUe  solicitor  on  your  behalf,  and  for  the  same  reason, 
it  would  be  equally  improper  in  as  to  name  or  give  you  any  recommendation 
as  to  the  person  to  be  employed  by  you  for  that  purpose  upon  the  subject. 
We  do  not  conceive  that  there  can  be  any  person  so  proper  for  you 
to  consult  as  the  nearest  ^relations  to  your  mother,  and  we  know  that  [•Ul] 
they  will  give  you  every  assistance  and  advice  in  their  power." 

In  consequence  of  this  letter,  a  solicitor  was  appointed  by  the  plaintiflT; 
and  under  his  management,  on  the  18th  of  June  1817,  a  few  months  after  she 
attained  twenty-one,  the  accounts  of  the  plaintifi*  with  the  defendants  in 
respect  of  transactions  under  the  marriage  settlement  of  her  father  and 
mother,  but  not  in  respect  of  her  affairs  under  the  will,  were  finally  settled 
and  signed  by  her,  and  she  executed  a  release  as  to  these  accounts  to  the 
defendants. 

The  first  application  by  the  plaintifT  for  a  settlement  of  the  other  accounts 
(whi**  were  those  mentioned  in  the  bill,)  was  in  May  1817  ;  and  in  the  letter 
by  which  she  mnde  this  application,  she  stated  that  it  was  her  intention 
to  go  abroad,  for  the  purpose  of  visiting  the  continent,  on  the  20th  June 
following;  and,  thereforct  begged  that  the  accounts  might  be  prepared 
as  speedily  as  possible.  The  defendant,  William  Mellish,  in  answer  to  this 
letter,  begged  her  to  defer  her  journey  for  sometime  longer,  until  the  accounts 
could  be  prepared,  and  added,  that  they  were  then  in  progress. 

At  the  time  when  the  plaintiff  came  of  age,  William  Mellish,  who  had  fre- 
quently communicated  with  her  on  the  state  of  her  affairs,  gave  her  a  written 
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Statement  of  her  anouai  income,  so  Tar  as  he  was  fhen  aUe  to  ascertain  h. 
She  did  not  wait  till  the  acooonts  were  prepared,  bot  went  abroad  on  the  8d 
of  July,  1817.  Before  she  went  by  a  letter,  dated  33th  June,  1817,  attd  ad- 
dressed to  the  defendant,  William  Mellish,  she  requested  him  to  continue  m 

the  nMinagement  of  her  afiairs.  That  letter  was  as  follows: — 
[*142]  *"  1  have  often  thought  it  would  be  giving  too  much  trouble  to 
ask  you  still  to  coatinuo  the  superintendance  of  my  ooocems  at 
Hamels;  but  if  that  is  not  the  case,  I  shall  be  infinitely  indebted  to 
you  and  my  tmcle  Tom  for  doing  so ;  and  I  am  perfectly  aware  of  the 
advantages  that  have  hitherto  resulted  to  myself  from  your  management  of 
them," 

In  consequence  of  this  letter,  the  defendant,  William  Mellish,  continued  to 
act  on  behalf  of  the  plaintiff,  and  to  receive  the  rents  and  profits  of  her  pro* 
perty  $  but  he  stated  that  be  considered  his  management  of  her  property  under 
the  authority  of  this  letter,  as  a  continuance  of  the  management,  different  from 
what  it  had  been  during  the  minority,  and  on  a  new  footing;  and,  therefore, 
that  he  had  kept  new  accounts  of  it,  cfistinct  from  those  which  he  had  kept 
during  the  minority  and  the  guardianship. 

After  the  plaintiff  had  gone  abroad  she  wrote  repeatedly' to  the  defendant, 
William  Mellish,  requesting  that  she  might  be  furnished  with  the  statement  of 
the  general  accounts  of  her  affairs  to  the  end  of  her  minority.  But,  In 
answer  to  these  applications,  he  always  stated,  that  her  own  presence  was 
necessary  in  order  to  have  the  accounu  properly  settled.  In  September, 
1818,  the  plaintiff  wrote  to  say,  that  slie  had  appointed  Mr.  Charles  jYarren 
to  examine  the  accounts  on  her  behalf.  An  abstract  of  the  accounts  was 
accordingly  examined  by  this  gentleman,  who  approved  of  them,  on  her  behalf, 
and   expressed  his  conviction  that  the  defendanu  had,  in  all  matters,  acted  as 

was  best  for  her  interests. 
[*143]  In  January  1819,  the  plaintiff  appointed  new  solicitors  ♦to  act  for 
her;  and  on  the  5th  July,  1819,  the  whole  of  the  minorilv  accounts 
were  delivered  to  her  by  the  defendant  William  Mellish  ;  and.  on  the  lOih  of  the 
same  month,  he  delivered  his  accounts  of  her  affairs  during  the  period  since 
she  had  attained  the  age  of  twenty-one.  By  the  minority  accounts,  there 
appeared  to  be  a  balance  of  13,194/.  95.  4d.,  due  from  the  plaintiff  to  the  de- 
fendant  William  Mellish.  For  the  recovery  of  this  sum  no  action  was 
brought.  It  was  for  the  balance  of  22,.326/.  lOs.  9d.  which  appeared  due  to 
him  on  the  other  accounts,  since  the  minority,  that  the  action  was  brought ; 
and,  of  this  sum,  the  defendant  William  Mellish  stated  that  14,947/.  4s.  Sd.  was 
due  for  money  advanced  by  him  to  the  plaintiff  herself,  personally,  since  she 
had  attained  tweniy-one ;  and  tho  rest  was  for  sums  paid  to  various  persons 
on  her  account,  after  deducting  all  sums  received  by  him  in  respect  ef  her 
properly. 

The  answer  also  stated,  thai,  when  these  accounts  were  delivered,  the 
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plaiotiff  had  refused  to  settle  them,  unless  the  defendaiiU  would  agree  to  open 
the  accounts  under  the  marriage  settlement*  which  had  been  signed  and  settled 
by  the  plaintiff  in  June,  1817.  And  the  defendants  said  they  did  not  believe 
that  any  of  the  items  in  the  accounts,  since  she  attained  the  age  of  twenty-one, 
depended  on  any  disputed  items  in  the  minority  accounts ;  and  that  the  plain- 
liff,  although  she  bad  been  repeatedly  presled  to  point  out  any  items  in  the 
minority  accounts  which  she  disputed,  had  refused  to  do  so ;  and  that  the  de- 
fendants were,  therefore,  ignorant  what  the  items  were  which  she  disputed. 

As  to  the  estates  purchased  for  her  durinjc  the  minority,  it  was  stated 
that  the  plaintiff  herself  had«  since  *she  came  of  age,  elected  to  take   [*144] 
these  estates,  was  in  possession  of  the  title  deeds,  and  in  receipt  of  the 
rents  and  profits* 

The  plaintiff  had  obtained  the  common  injunction  for  want  of  an  answer  ; 
and  an  order  having  been  obtained  to  dissolve  the  injunction  ntfi,  upon  the 
coming  ia  of  the  answer,  the  plaintiff  now  showed  cause,  on.  the  merits,  against 
dissoivinfr  the  injoactioa. 

Mr.  Weikerell^  and  Mr.  Ptptf$^  for  the  plaintiff,  insisted  that  the  manage- 
ment, since  she  had  coma  of  age,  was  a  continuance  of  that  during  the  minori- 
ty, and  was  to  be  treated  on  the  same  footing ;  and,  therefore,  that  the  guar- 
dian could  not  be  allowed  to  recover  an  alleged  balance  on  a  disputed  account, 
till  the  accounts  had  been  taken  under  the  direction  of  the  court,  and  that  the 
parlies  were  to  be  considered  as  being  involved  in  an  account  depending  on 
equitable  principles. 

Mr.  JBe//,  Mr.  Home^  Mr.  Heald^  and  Mr.  Pechell^  for  the  defendants. 

I.  The  account,  subsequent  to  the  pariod  when  the  plaintiff  came  of  age, 
is  a  common  legal  account,  and  the  relatiooship  of  guardian  and  ward  ceased 
with  the  minority.  Admitting  that  the  accounts  during  the  minority  cannot 
be  made  the  subject  of  a  demand  at  law,  but  must  be  settled  in  this  court,  there 
is  no  principle  on  which  the  defendant,  William  Mellish,  can  be  restrained 
from  proceeding  at  law  to  recover  money  advanced  by  him  to  the  plaintifl 
since  she  attained  the  age  of  twenty-one.  When  she  began  to  draw  on  him 
for  money,  after  she  came  of  age,  there  was  an  end  to  the  relationship  of 
guardian  and  ward.  He  was  then  managing  her  affairs,  not  in  that 
situation,  but  under  the  ^authority  given  to  him  by  her  letter  of  the  [*145] 
24th  June  1817.  The  substance  of  that  letter  was,  the  continuance  of 
the  management  on  a  new  footing.  There  was  form  that  time  a  new  agency 
and  a  new  account. 

If.  Admitting  that  as  to  the  management,  is  was,  under  this  letter,  to  be 
considered  as  on  the  old  fooling.  It  is  impossible  to  say  that  of  money  ac- 
tually advanced — of  payments  made  to  the  plaintiff  by  Mr.  WiUiam  Mel- 
lish, out  of  his  own  pocket.  These  cannot  be  considered  as  the  advances  of 
a  guardian  to  his  ward.  It  was  by  her  conduct  and  her  acts  after  she  came  of 
age,  that  he  was  involved  in  this  new  account ;  for,  if  she  had  not  gone  abroad. 
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the  accounts  would  have  beeo  sooner  settled,  or  if  disputed,  these  advances 
would  not  have  been   made. 

III.  It  is  not  alleged  any  where  in  the  bill  that  the  qoettion  could  not  be 
tried  at  law  as  to  this  account  on  which  the  action  has  been  brought* 

The  VioB  Chancbllor  : — The  balance  claimed  by  a  guardian  from  his 
ward,  can  never  be  ascertained  in  a  court  of  law,  because  it  depends  upon 
principles  peculiar  to  a  court  of  equity  ;  and  in  order  to  induce  this  court  to 
restrain  the  action  at  law,  it  is  enough  to  state  the  relation  in  which  the  par* 
ties  stood  to  each  other.  [1]  I  consider  that  the  unbroken  continuance  of  the 
management  of  the  property  by  the  guardian,  after  the  plaintiff  had  attained 
her  age,  is,  in  effect,  a  continuance  of  the  guardianship  as  to  the  properly ; 
and  that  the  same  principles  must  be  applied  to  this  account  as  to  the  accounts 
during  the  minority.  And,  of  consequence,  the  plaintiff  is  entitled  to 
[*146]  maintain  the  injunction.  The  question  is  *only  as  to  the  terms  to 
which  the  plaintiff  must  submit.  It  is  not  denied  by  the  plaintifl^  that 
certain  sums,  exceeding  altogether  14,000/.  were  advanced  to  her  personally, 
by  the  defendant,  William  Meliish,  after  she  attained  her  age,  and  her  counsel 
admit  that  they  cannot  infer  from  the  present  state  of  the  pleadings  that  the 
balance  claimed  by  the  defendants  will  be  reduced  to  a  sum  less  than  that 
14,000/. 

Let  the  injunction,  therefore,  be  continued  upon  the  terms  of  the  plaintiff 
paying  to  the  defendant,  William  Meliish,  the  amount  of  the  sums  so  advan- 
ced to  her,  personally,  since  she  attained  her  age,  without  prejudice. 

Mr.  Bell,  for  the  defendants,  pressed  the  court  to  require  an  undcrtnking 
from  the  plaintiff  to  pay  interest  upon  any  ultimate  balance.  But  the  Vice- 
chancellor  declined  this,  considering  that  the  court  could  hereafter  take  into 
consideration  the  question  of  interest,  as  far  as  it  depended  upon  the  injunc- 
tion. 

This  motion  was  heard  on  appeal  before  the  Lord  Chancellor.  His  lord- 
ship on  the  20th  March,  affirmed  the  decision  as  to  conOnuing  the  injunction, 
but  ordered  the  plaintiff  to  pay  into  court  the  whole  sum  of  2%325/.  lOs.  2d. 


[*I47]  •Wynne  v.  GbiiFFiTH. 

1823,  31it  November.— Feiiior  and  purehanr. — Practice, 

The  court  will  not  compel  a  vendor  to  pay  the  depoeit  money  into  court,  thoo^h  he  reUini  pos- 
■eeeioo  of  the  eiUte,  if  the  delay  in  the  completion  of  the  contract  if  occasioned  by  the  purehiwr. 

A  defendant  is  not  a  party  aeekinfl^  the  aid  of  the  court,  and.  therefore,  ii  not  entitled  to  apply 
for  an  interlocntory  order,  for  his  own  relief  or  •ecority,  aa  to  the  aubject  matter  of  the  anit,  nnlesi 
the  object  of  hia  moUon  may  be  impoaed  aa  a  condition  on  an  order  applied  for  by  the  plaintiff. 

[1]  The  Jariadletkmofchaneety,  oTer  gtiardiana,  howeTer  appoictcd,  k  ciubtiehed  from  a  rariaty 
of  casea.    For  the  American  casea,  Tide  Amer.  Ch,  Digest,  Guardian  and  Ward,  III,  V. 
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This  was  a  biii  by  the  ?eiidor  for  the  specific  performance  of  an  agreement 
for  the  sale  of  an  estate*  and  for  an  injunction  fo  restrain  ihc  defendant,  the 
parchaser,  from  proceeding  in  an  action  to  recover  the  deposit  money  of 
1.0002.  One  of  the  conditions  of  sale  was  as  follows-.—"  The  purchaser  of 
each  lot  to  pay  dpwo  imaiediatdy  to  the  vendor's  agent,  for  his  use,  a  deposit 
of  10  per  cent.,  in  part  of  the  purchase  money,  and  to  sign  an  agreement  for 
the  payment  of  the  remainder,  on  or  before  the  I6ih  day  of  June  next ;  when 
be  is  to  be  let  into  possession  of  the  premises,  and  to  be  entitled  to  the  grow- 
ing rents  from  thenceforth." 

The  sale  took  place  m  December  1819 ;  and  the  defendant  immediately  paid 
the  sum  of  l,000i  as  a  deposit.  This  was  less  than  lOL  per  cent.,  as  the 
porct.ase  money  was  14^10/.  Tt)e  plaintiff  delivered  an  abstract  of  his  title 
within  the  time  fixed  by  the  condrttons  of  sale,  and  the  title  was  approved  of 
by  counsel,  on  behalf  of  the  defendant.  At  this  time  the  same  solicitor  acted 
for  both  plaimiflfaiMl  defendant.  The  latter  afterwards  employed  a  new  so- 
licitor, and  being,  as  the  plaintiff  alleged,  unable  to  raise  money  to  complete 
the  purchase,  the  opinion  of  another  conveyancer,  as  to  the  validity  of  the  title, 
was  taken  on  his  behalf.  This  latter  counsel  raised  some  objections  to  the 
4itJe,  which  were,  however,  removed.  Afterwards,  other  objections  were 
raised,  which  were  either  removed,  or  could,  as  the  plaintiff  alleged,  be  satis- 
fectorily  answered.  During  the  whole  of  this  discussion  as  to  the  title, 
the  plaintiff  remained  in  possession  of  •the  estate  ;  and  in  July  1822,  [•HS] 
an  action  was  brought  against  him  by  the  defendant,  for  the  recovery 
of  the  deposit  of  1,0002.  The  plaintiff  then  filed  this  bill,  and  having  obtained 
the  common  injunction  for  want  of  an  answer  ;  after  the  answer  was  put  in, 
the  injunction  was  continued  on  the  merits. 

The  court  was  now  moved,  on  the  part  of  the  defendant,  for  an  order  to 
compel  the  plaintiff  to  pay  into  court  the  deposit  money  of  1,000/. 

Mr,  Horne^  and  JVfr.  Willis^  in  support  of  the  motion,  insisted,  that  it  was  a 
general  rule,  that  the  deposit  was  to  be  considered  as  part  of  the  purchase 
money,  and  that  the  plaintiff,  as  vendor,  could  not  be  entitled  to  retain  pos- 
session of  the  estate  and  of  part  of  the  purchase  money,  at  the  same  time. 

Mr.  §uf[den^  and  Mr.  Newland^  for  the  plaintiff,  opposed  the  motion ;  insist- 
ing, first,  that  the  defendant  was  not  entitled  to  come  before  the  court  with 
such  a  motion  against  the  plaintiff;  and  that,  even  if  he  were  entitled  to  have 
the  money  paid  into  court,  he  could  only  be  entitled  to  insist  on  it  by  a  cross 
bilL(ci) 

Second,  admitting  that  the  court  could  entertain  such  a  motion,  the  defend- 
ant  in  this  case  could  not  be  entitled  to  the  order : — first,  because  the  condi- 

(«)  An  to  th«  right  of  a  ddbndftnl  to  moTO  in  loeh  a  ease,  without  a  croM  bill,  lee  Anon.  9 
Diek.  778;  MUkUtkwaU  y.  Moore,  3  Meriv.  299  ;  Daoero  ▼.  Davero,  3  P.  W.  410 ;  Pickering  y. 
ily^y,  18  Vci,  484 ;  WOo^  y.  Pioior,  7  Vc^  41 1 ;  PHneeoo  of  Waleo  y.  Lord  Liverpool,  1  SwAait. 
114. 
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tioDs  of  sale  expressed  that  the  depusit  was  «o  be  paid  to  the  plain- 
[*149]    tiflT,  for  his  own  use — second*  because  the  ^possession  of  the  estate 
by  the  plaintiff,  was  occasioned  by  the  delay  of  the  defendant,  and  his 
unwillingness  to  perform  his  contract. 

The  Vio^Chancbllob  : — ^The  first  questidH  is,  whether  tbe  defendant  can 
make  such  a  motion.  Though  a  derendant  cannot  primarily  move  for  any  or* 
der  for  his  security,  because  he  is  not  a  party  seeking  the  aid  of  the  court ;  yet, 
if,  at  the  time  of  continuing  the  injunction,  he  had  brought  forward  this  claim 
as  to  the  deposit,  and  it  had  appeared  to  have  been  just,  the  court  would  have 
enforced  it ;  not  in  the  nature  of  relief  to  him,  but  as  a  condition  annexed  to  the 
relief  given  to  the  plaintiff.  And  although  the  defendant  has  neglected  the 
convenient  opportunity  for  the  application,  yet  I  think  it  siiil  open  to  him,  and 
that  I  may  consider  it  in  principle  as  a  motion  to  diasolve  the  injunction,  unless 
the  plaintiff  pay  the  money  into  court. 

Upon  the  merits,  it  appears  to  me,  that  the  qoetion  is,  whether  it  is  the 
fault  of  the  plaintiff,  and  against  the  wiH  of  the  defendant,  that  thoplaintiff  re- 
tained both  the  deposit  and  the  estate.  And  being  of  opinion,  upon  the  facts 
appearing  by  affidavit  and  answer,  that  the  plaintiff,  at  the  time  of  the  bill  filed, 
was  able  and  willing  to  make  a  good  title  to  the  estate  sold,  and  that  the  de* 
fendant  improperly  refused  to  complete  the  contract ;  I  consider  that  it  is  the 
fault  of  the  defendant,  and  not  of  the  plaintifi^  that  the  plaintiff  retaifis  both  the 
deposit  and  the  estate,  and  therefore  1  must  refuse  the  motion* 


[•150]  •Head  v.  Head. 

1823,  17th  Jmnaftiy :  32d  Tehru^rj.Svidence.^Legiiimae^ 

A  child  born  of  a  mmrried  woman,  whoM  hoiband  w  within  the  fonr  feat,  ii  always  to  be  pra- 
samed  to  be  legitimate  ;  unlcaa  there  ii  evidence  affording  irreiiatible  presumption  that  aezual  in. 
tercourve  did  not  take  plaee  between  them,  at  any  time,  when  fai  the  eourae  of  natoie,  the  husband 
might  hare  been  the  father  of  the  child. 

Tots  was  a  motion  for  the  new  trial  of  an  issue  directed  by  the  Vice-Chan- 
cellor, upon  the  question :  whether  the  plaintiff  was  the  legitimate  chiM  of  oi.e 
William  Head. 

The  issue  was  tried  at  the  sittings  after  Michaelmas  term,  1822,  before  Mr. 
Justice  Burrough  ;  when  the  jury  found  a  verdict  for  the  plaintiff.  The  new 
trial  was  moved  for,  upon  the  ground  of  a  misdirection  by  the  learned  judge, 
who  had  laid  down  the  law  to  the  jury  in  the  language  of  Lord  Ellenborough, 
C.  J.,  in  the  case  of  The  King  v.  Ltrjfe,  (a)  the  effect  of  which  was,  that  where 
a  child  is  born  of  a  married  woman,  the  husband  is  to  be  presumed  to  be  the 
father,  unless  there  be  evidence  to  show  the  absolute  phys'cal  impossibility  of 
that  fact. 

(fl)  6  Eaat,  193. 
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When  the  case  was  first  mentioned,  it  was  ordered  to  stand  over,  in  order 
that  the  court  might  be  Turnished  with  the  notes  of  the  learned  judge  before 
whom  the  issue  had  been  tried. 

In  the  first  argument  (6)  in  fayor  of  the  motion,  the  Banbury  Peerage  case 
Was  mentioned  by  the  court ;  and,  as  that  case  was  not  reported,  though  men- 
tioned in  some  of  the  text  books,  the  motion  was  ordered  to  stand  over,  in  or- 
der that  an  authentic  copy  of  the  opinions  of  the  judges  in  that  case  might  be 
obtainefl  ;  (c)  as  it  seemed  to  the  court  that  they  must  govern  its  decision  in 
the  present  case.  After  these  were  obtained,  the  motion  was  brought  forward 
again. 

•Mr.  Serjeant  Lens,  and  Mr.  Bell,  in  support  of  the  motion,  admitted  [*151] 
the  rule  to  be,  tliat  there  must  be  irresistible  presumptive  evidence  of 
non-access,  where  the  husband  and  wife  were  found  in  the  same  place  at  a 
thne,  when,  if  sexual  intercourse  had  taken  place,  the  husband  might,  in  the 
course  of  nature,  have  been  the  father  of  the  child.  But  they  contended, 
that  in  this  case,  the  jury  had  given  their  verdict  under  the  influence  of  the 
judge's  direction,  that  there  must  be  a  mora!  impossibilify  that  the  husband  could 
be  the  fiither  of  the  child.  If  the  judge  had  merely  stated  that  the  case  was 
one  which  required  overwhelming  evidence  as  to  the  presumption  of  non- 
access,  there  would  have  been  no  ground  for  complaint.  Alt  that  was  wanted 
was,  that  the  case  should  go  before  a  jury,  unfettered  by  any  direction  or  state- 
ment of  the  rute  of  law,  which  should  make  them  think  it  Indispensable,  in 
order  to  esfablfsh  the  illegitimacy,  that  the  actual  impossibility  of  the  husband 
being  the  father  must  be  proved.  Admitting  that  the  evidence  must  be  such, 
as  to  raise  an  irresistible  presumption  that  the  husband  was  not  the  father,  a 
Dry  had  not  yet  had  an  opportunity  of  considering  the  case  under  that  im- 
pression as  to  the  rule  of  law. 

Mr.  Heald^  appeared  for  the  purpose  of  opposing  the  motion. 

The  YicE-CBAifOBLiiOR : — ^The  ancient'policy  of  the  law  of  England  remains^ 
unaltered.  A'  child  born  of  a  married  woman,  is  to  be  presumed  to  be  the 
child  of  the  husband,  unless  there  is  evidence,  which  excludes  all  dcubt,  that 
the  husband  could  not  be  the  father.  But,  in  modern  times,  the  rule  of 
evidence  has  varied.  Formerly,  it --was  considered,  that  *all  doubt  [*152] 
could  not  be  excluded,  unless  the  husband  were  extra  quatuor  maria. 
Bat,  as  It  is  obvious  that  all  doubt  may  be  excluded  from  other  circumstances, 
although  the  husband  be  within  the  four  seas,  the  modern  practice  permits  the 
iotroduction  of  every  species  of  legal  evidence  tendin;;  to  the  same  conclusion. 
But  still  the  evidence  must  be  of  a  character  to  exclude  all  doubt :  and  when 
the  judges,  in  the  Banbwry  cane,  spoke  of  satisfactory  evidence  upon  this  sub- 
ject, they  must  be  understood  to  have  meant  such  evidence  as  would  be  s\it- 
bfactory,  having  regard  to  the  special  nature  of  the  subject.    It  is  to  be  de- 

(6)  At  the  fint  STgnment  Mr.  Serfemat  Lent  quoted  the  ctie  of  QobdrtgU  dm,  Thomp97n  r. 
Sauk  4  T.  It  356. 
(e)  See  poM.  p.  153,  4.  5,  6,  7,  8,  9. 
You  I.  12 
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duced,  as  a  corollary  from  the  opinions  of  the  learned  judges  in  that  case,  that* 
Tirhenever  a  husband  and  wife  are  proved  to  have  been  together,  at  a  time 
"when,  in  the  order  of  nature,  the  husband  might  have  been  the  father  of  an 
after-born  child,  if  sexual  intercourse  did  then  take  place  between  them»  such 
sexual  intercourse  was,/>rtma  facie,  \o  be  presumed  ;fl]  and  that  it  was  in- 
cumbent upon  those  who  disputed  the  legitimacy  of  the  afterborn  child,  to 
disprove  the  fact  of  sexual  intercourse  having  taking  place,  by  evidence  of 
circumstances  which  afford  irresistible  presumption  that  it  could  not  have 
taken  place  ;  and  not,  by  mere  evidence  of  circumstances,  which  might  afford 
a  balance  of  probabilities  against  the  fact  that  sexual  intercourse  did  take 
place.  In  the  present  case,  the  husband  and  wife  are  proved  to  have  been 
together  at  a  time,  when,  if  sexual  intercouse  did  take  place  between  ihem^ 
the  husband  might,  in  the  order  of  nature,  have  been  the  father  of  the  plain- 
tiff; and  the  circumsta  nces  given  in  evidence  on  the  pan  of  the  defendant, 
not  only  do  not  afford  irresistible  presumption  that  sexual  intercourse  did  not 
actually  take   place,  but  leave  the.  balance  of  probabilities  in  favor  of  the  fact 

that  sexual  intercourse  did  take  place  between  them.  It  is  true,  that 
[*163]    ^the  rule  laid  down  by  the  learned  judge  who  tried  the  issue,  from 

the  case  of  The  Kivg  v.  Lvffe^  cannot  be  reconciled  with  the  opinions 
of  all  the  judges  in  the  Banbury  case^  and  is  not,  therefore,  to  be  considered 
as  the  rule  now  applicable  to  the  subject :  yet,  as  it  is  my  opinion  that  if  upon 
any  direction  from  that  Icqrncd  judge,  the  jury  had  found  a  different  verdict, 
it  would  have  been  my  duty  to  have  ordered  a  new  trial,  it  cannot  serve  either 
the  purposes  of  justice,  or  the  interest  of  the  parties,  to  submit  this  case,  a  se« 
cond  time,  to  a  jury,  in  order  to  give  to  the  defendant  the  chance  of  their  com- 
ing to  a  verdict,  which,  if  they  did  find  it,  I  could  not  adopt. 

Motion  refused.[2] 
This  motion  was  heard  on  appeal  before  the  Lord  Chancellor,  and  on  the 
34th  April  1823,  his  lordship  confirmed  the  decision  of  the  Vice  ChanceJ lor.  [3] 


Banbury  Pbbraoe  Casb. 

1811,  2d,  13th  tnd  30th  May,  and  4th  Joly.  ^ 

Tbe  following  are  the  questions  put  to  the  judges  by  the  house  of  lords  in  the 
case  of  the  Banl»ury  claim  of  peerage,  and  the  answers  returned  thereto,  (a) 
Ist.  "  Whether  the  presumption  of  legitimacy,  arising  from  the  birth  of  a  child 

(a)  ThcM  question*  and  anawera  are  estimcted  from  the  printed  leport  of  thepioceedinp  in  Ihia 
eaae,  belonging  to  Lincoln**  Inn  Library. 

[1]  Bury  ▼.  PhUpot,  2  Mjlne  dt  Keene,  319.     Cra$a  y.  Crota,  3  Mge,  139. 

[9]  II  ia  neyertheleaa  competent  for  the  coort  to  award  a  new  trial  in  eaaea  of  thi«  deaeriptioD, 
Thia  ia  howcTer  evidently,  a  matter  of  aoand  diacretion.  0M§  t.  Hqoper,  3  Mybie  &  Keaae. 
353. 

[3;  1  Turner,  138. 
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doring  wedlock^  the  hosband  and  wife  not  being  proved  to  be  innpotenti  and 
having  opportunities  of  access  to  each  other  during  the  period  in  which 
a  child  could  be  begotten  *and  bom  in  the  course  of  nature,  can  be  re-    [*  1 54] 
batted  by  any  circumstances  inducing  a  contrary  presumption  V 

The  LfOrd  Chief  Justice  of  the  court  of  common  pleas  having  conferred  with 
his  brethren,  stated,  that  they  were  unanimously  of  opinion, 

*'  That  the  presumption  of  legitimacy  arising  from  the  birth  of  a  child  dur* 
log  wedlock,  the  husband  and  wife  not  being  proved  to  be  impotent,  and  hav- 
ing opportunities  of  access  to  each  other,  during  the  period  in  which  a  child 
could  be  begotten  and  born  in  the  course  of  nature,  may  be  rebutted  by  cir- 
camstaoces  tnduciHg  a  oontrary  presumption  f  and  gave  his  reasons. 

2d.  ^  Whether  the  fact  of  the  birth  of  a  child  from  a  woman  united  to  a  man 
by  lawful  wedlock,  be  always,  or  be  not  always,  by  the  law  of  England,  prima 
facie  evidence  that  such  a  child  is  legitimate ;  and  whether  in  every  case  in 
which  there  is  prima  facie  evidence  of  any  right  existing  in  any  person,  the 
imus  probandi  be  always*  or  be  not  always,  upon  the  person  or  party  calling 
such  right  in  question.  Whether  such  prima  facie  evidence  of  legitimacy  may 
always,  or  may  not  always,  be  lawfully  rebutted  by  satisfactory  evidence  that 
such  access  did  not  take  place  between  the  husband  and  wife,  as  by  the  laws 
of  nature  is  necessary  in  order  for  the  man  to  be,  in  fact,  the  father  of  the  child  ; 
whether  the  physical  fiict  6f  impoteney,  or  of  non-access,  or  of  non -generating 
access  (as  the  case  may  be)  may  always  be  lawfully  proved,  and  can  only  be 
law/uHy  provtA^  by  means  of  soeh  legal  evidence  as  is  strictly  admissible  in 
every  other  case  in  which  it  it  neceftsary»  by  the  laws  of  England,  that  a  pliy* 
sical  fact  be  proved  T'' 

*The  Lord  Chief  Justice  of  the  common  pleas  delivered  the  unani-  [*155] 
mous  opinion  of  the  judges  upon  this  question  as  follows : 

**  That  the  fact  of  the  birth  of  a  child  from  a  woman  united  to  a  man  by  law- 
fol  wedlock,  is,  generally,  by  the  law  of  England,  prima  facit  evidence  that 
such  child  is  legitimate. 

••  That  in  every  case  in  which  there  is  prima  jade  evidence  of  any  right  ex- 
isting  in  any  person,  the  onus  probandi  is  always  upon  the  person  or  party 
calling  such  right  in  question. 

•*That  mch  prima  facie  evidence  of  legitimacy  may  always  be  lawfully  re- 
butted by  satisfactory  evidence  that  such  access  did  not  take  place  between  the 
hnsband  and  the  wife,  as,  by  the  laws  of  nature,  is  necessary  in  order  for  the 
man  to  be,  in  fact,  the  father  of  the  child. 

••That  the  physical  fact  of  impoteney,  or  of  non-access,  or  of  non-generating 
access,  as  the  case  may  be,  may  ahways  be  lawfully  proved  by  means  of  such 
legal  evidence  as  is  strictly  admissible  in  every  other  case  in  which  it  is  neces- 
say,  by  the  law  of  England,  that  a  physical  fact  be  proved." 

8d.  ••Whether  evidence  may  be  received  and  acted  upon  to  bastadire  a  child 
born  in  wedlock,  after  proof  given  of  such  access  of  the  husband  and  wife,  by 
which,  according  to  the  laws  of  nature,  he  might  bs  the  father  of  such  child. 
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the  husband  not  being  impotent,  except  such  proof  as  goes  to  negative  the  fact 

of  genera tinpr  access?" 
[•156]       •4th.  •'  Whether  such  proof  roust  not  be  regulated  by  the  samq 
principles  as  are  applicable  to  the  legal  establishment  of  any  other 
fact?'* 

In  answer  to  the  said  questions,  the  Lord  Chief  Justice  of  the  commoopleai 
delivered  the  unanimous  opinion  of  the  judges  on  the  same,  as  follows : — 

**  That,  after  proof  given  of  such  access  of  the  husband  and  wife*  by  whicbt 
according  to  the  laws  of  nature,  he  might  be  the  father  of  a  child  (by  which 
we  understand  proof  of  sexual  iatercourse  between  them)  no  evidence  can  be 
received  except  it  tend  to  falsify  the  proof  that  such  intercourse  had  taken 
place.'* 

[*157]  •7ih.  "Whether,  in  every  case  where  a  child  is  born  in  lawful 
wedlock,  sexual  intercourse  is  not  by  law  presumed  to  have  takea 
place,  after  the  marriage  between  the  husband  and  wife  (the  husband  not 
being  proved  to  be  separated  from  her  by  sentence  of  divorce)  until  the 
contrary  is  proved  by  evidence  sufficient  to  establish  the  fact  of  such  non- 
access,  as  negatives  such  presumption  of  sexual  iatercourse  within  the 
period,  when,  according  to  the  laws  of  nature,  he  might  be  the  father  of  supb 
child? 

8th.  «'  Whether  the  legitimacy  of  a  child  bom  in  lawful  wedlock  (the  bus* 
band  not  being  proved  to  be  separated  from  his  wife,  by  sentence  of  divorce,) 
can  be  legally  resisted  by  the  proof  of  any  other  faets  or  circumstances  than 
sUch  as  are  sufficient  to  establish  the  fact  of  non*acceas,  during  the  period 
within  which  the  husband,  by  the  laws  of  nature,  might  be  the  father  of  such 
a  child  ;  and  whether  any  other  question  but  such  non*aocess  can  legally  be 
left  to  a  jury  upon  any  trial,  in  courts  of  law,  to  repel  the  presumption  of  the 

legitimacy  of  a  child  so  circumstanced  ?** 
[•15d]        *Then  the  judges  being  agreed  in  their  o^nion,  in  answer  to  the 
said  questions  propounded  to  them,  the  Lord  Chief  Justice  of  the 
court  of  common  pleas  delivered  their  unanimous  opinion  upon  the  same,  as 
follows: — 

"  That  in  every  case  where  a  child  is  born  in  lawful  wedlock,  the  htisband 
not  being  separated  from  his  wife  by  a  sentence  of  divorce,  sexual  intercourse 
is  presumed  to  have  taken  place  between  the  husband  and  wife,  until  that  pre- 
sumption is  encountered  by  such  evidence  as  proves,  to  the  •  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual  intercourse,  did  not 
take  place  at  any  time,  when  by  such  intercourse,  the  husband  could,  accord- 
ing to  the  laws  of  nature  be  the  father  of  such  child. 

**  That  the  presumption  of  the  legitimacy  of  a  child  bom  in  lawful  wedlock* 
the  husband  not  being  separated  from  his  wife  by  a  sentence  of  divorce^  can 
only  be  legally  resisted  by  evidence  of  such  facts  or  circumsUnces  as  are  suffi- 
cient to  prove,  to  the  satisfaction  of  those  who  are  to  decide  the  question, 
that  no  sexual  intercourse  did  take  place  between  the  husband  and  wife,  at 
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any  time,  whea,  by  Boch  intercourBCt  the  husband  could«  by  the  laws  of  naturOf 
be  the  iather  of  such  child.  Where  the  legitmacy  of  a  child  in  such  a  case,  is 
disputed  on  the  ground  that  the  husband  was  not  (he  father  of  such  child,  the 
question  to  be  left  to  the  jury  is,  whether  the  husband  was  the  father  of  such 
child  T  and  the  evidence  to  prove  that  he  was  not  the  father,  must  be  of  such 
facts  and  circumstances  as  are  sufficient  to  prove,  to  the  satisfaction  of  a  jury, 
that  no  sexual  intercourse  took  place  between  the  husband  and  wife 
at  any  *time,  when,  by  such  intercourse,  the  husband  could,  by  the  [*159] 
laws  of  nature,  be  the  father  of  such  child.'' 

« The  oon-existanoe  of  senal  intarcourse  Is  generally  expressed  by  the 
words  *  non-access  of  the  husband  to  the  wife ;'  and  we  understand  those  ex- 
pressions as  applied  to  the  present  question,  as  meaning  the  same  thing,  because 
ID  one  sense  of  the  word  '  access,'  the  husband  may  be  said  to  have  access  to 
his  wife,  being  in  the  same  place  or  the  same  house  ;  and  yet,  under  such  <:ir- 
cumstancesv  as  instead  of  proving,  tend  to  disprovCi  that  any  sexual  intercourse 
took  place  between  them.''[l] 

[IJ  CrMtT.  CrMff,  3  F^ig*,  139. 
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[•161]  ^Jackson  v.  Hawo^th. 

1833,  91  tt  Jftnaarj. — Praetiet. — Bmnn  and  feme* 

Husband  And  wife  being  defendants,  the  latter,  after  obtaining  an  order  to  aliswet  Mpar&tely,  ia  en- 
titled to  all  the  orders  for  time  to  answer,  and  is  not  bound  by  an  j  preTioos  order  obtained  by  her  hiw« 
band  for  that  purpose  on  behalf  of  himself  and  her. 

JoBN  Haworth  and  Sarah  is  wife  were  the  defendants  in  this  cause. 
John  Haworth  entered  an  appearance  Tor  himself  and  his  wife ;  and,  early  in 
Michaelmas  term  last,  obtained  the  common  order  for  six  weeks  tiftie  for  him- 
self and  his  wife  to  answers  as  in  a  country  cause. 

Afterwards  an  order  was  obtained,  on  behalf  of  the  wife,  as  of  course,  that 
she  m'ght  have  leave  to  answer  separately  ;  it  being  alleged  that  she  and  her 
husband  lived  separate  from  each  other,  and  the  property  in  question  in  this 
cause  was  vested  in  him  in  her  right. 

On  the  13th  January  1823,  Mrs.  Haworth,  who  lived  at  Wanstead<  in  Es- 
sex, obtained,  as  of  course,  the  usual  order  for  a  month's  time  to  answert  as  in 

a  town  cause. 
[*162]       *The  court  was  now  moved,  on  behalf  of  the  plaintiff,  to  discharge 
this  last  order,  for  irregularity. 

Mr.  Treslove  for  the  motion : — Where  a  person  institutes  a  suit  against  a 
husband  and  wife,  he  cannot  serve  the  wife  separately.  Where  an  order  for 
time  is  obtained  by  husband  and  wife,  how  can  the  plaintiff  know  whether  it 
is  obtained  by  the  act  of  the  husband,  or  of  the  wife  T  If  the  wife  had  notice 
of  the  suit  at  the  time  when  the  first  order  for  time  on  behalf  of  herself  and 
her  husband  was  obtained,  it  is  quite  unreasonable  that  she  should  be  allowed, 
as  of  course,  to  obtain  a  new  order  for  time,  after  having  the  advantage  of  the 
first.  If  she  can  be  at  alt  entitled  to  such  new  order,  it  must  be  on  making 
out  a  special  case  to  the  court,  and  showing  some  Buffici,ent  reason  for  such 
an  indulgence.    An  order  of  course  for  that  purpose  cannot  be  regular. 

The  YicE-CHAKCBLLOft : — No  authority  is  advanced  in  support  of  this  appli- 
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caiion.  The  wife  became  a  subslamial  party  to  the  auit,  only  from  the  time 
of  the  order  that  she  should  answer  separately.[l]  From  that  time  I  think 
she  was  entitled  to  the  same  time  as  the  other  defendants,  and  the  register 
(Mr.  Walker)  tells  me  he  is  ef  the  same  opinioa 

Motion  reAised,  with  costs. 


•Gaeey  v.  WBrrriNOHAii.  [•168] 

I6d3, 113(1  Jinutrj. — Pnciiet, — Bargn  and  feme, 

Hivband  and  wife  being  defendants,  the  hu»t»nd,  wiihont  obtaining  an  order  for  the  wife  to  an- 
■wer  leparately,  puis  in  a  aepafate  amwcr«  atattng  that  hie  wife  did  not  live  with  him,  and  that  he 
had  BO  inanenee  over  her ;  and  being  taken  into  cutody  on  an  attachment,  for  want  of  his  wife's 
answer,  the  eoart  ordered  him  to  be  discharged,  and  the  wife  to  answer  separately,  and  indemnify 
her  hosband  in  respect  of  Costs. 

Wbefe  hosband  and  wife  are  defendants,  and  the  husband  is  abroad,  the  phuntifFmay  obtain  an 
order  that  the  wife  shall  answer  aepaimlely. 

Q«ere«  Whether  either  the  plaintiff  or  the  hosband  can  obtain  this  order,  withoot  notice  to  the 
wile ;  aad  whether  the  hosband  can  pot  in  a  separate  answer  before  any  such  order  is  made. 

1h  this  cause  Whittiligham  and  his  wife  were  defendantsr.  The  husband 
pat  in  a  separate  answer,  in  which  he  stated  that  his  wife  did  not  live  with 
him*  and  that  he  had  no  influence  over  her.  The  wife  put  in  no  answer ;  and 
ao  attachment  was  sued  out  against  the  husband  for  want  of  his  wife's  answer* 
imder  which  he  was  taken  into  custody. 

The  court  was  now  moved,  on  his  behalf,  to  discharge  this  attachment  and 
that  the  plaintifl  might  have  leave  to  sue  out  an  attachment  against  the  wife. 

Mr.  Beli^  for  the  motion,  read  that  passage  in  the  answer,  which  stated  that 
the  husband  did  not  live  with  the  wife,  and  had  no  influence  over  her. 

The  Yicc-Chancbllor  : — A  wife  can  never  answer  separately,  unless  an 
order  is  obtained  for  that  purpose.  A  husband  may  obtain  that  order  where 
he  cannot  influence  his  wife  to  answer ;  and  where  the  husband  is  abroad,  and 
not  amenable  to  the  jurisdiction,  the  plaintifl"  may  obtain  the  order.  But  I 
doubt  whether,  in  either  case,  notice  of  the  application  ought  not  to  be  given 
to  the  wife.  I  likewise  doubt  whether  the  husband  can  answer  separately, 
before  there  is  an  order  that  the  wife  shall  put  in  a  separate  answer.  The 
practice,  however,  seems  to  be  to  receive  his  answer.  And  yet,  if  it 
were  not  a  case  in  which  an  order  might  be  obtained  for  the  wife  *to  [*164] 
answer  separately,  she  must  answer  jointly  ;  and  then  his  answer  must 
be  taken  off  the  file,  in  order  that  she  may  join  in  it.  His  separate  answer 
will  be  put  in  only  where  the  wife  will  not,  in  fact,  join ;  and  the  receiving  of 

[I]  -  GeneraHy  a  married  woman  cannet  answer  separately,  when  her  hnsband  is  joined,  or  onght 
to  be  joined,  as  a  defendant  in  the  suit,  without  an  order  of  court  for  that  purpose,  founded  upon 
ipeeial  eixeumstaiicea.**    Story's  £q.  Plead.  73 ;  see  next  case. 


165  CASES  IN  CHANCERY. 

""■""  18».--BiMlieUT.  Boaliell. 

his  answer  before  he  obuins  the  order  opoo  his  wife,  does,  in  truth,  forward 
the  proceedings. 

I  shall  order  the  bosband,  in  the  present  ease,  to  be  disekai]ged,  and  the  wUb 
to  answer  separately,  and  to  indemoiry  ihe  htisbaad  in  respect  of  costs. 


BuBHELL  V,  BuSHELIm 


18SS3,  Tth  Febiwjr.— P^aeficcv— -B^TMi  andfetnt. 

HiwbAnd  and  wife  being  defendants,  and  the  hatband  being  abroad,  the  wife  akme  was  eenred 
with  the  ffobponia,  and  an  attachneni  was  diieeted  against  her  for  want  of  appearance. 

In  this  case,  Bagshaw  and  Nsficy  his  wife,  were  defendaiHi*  Bsgshaw 
was  abroad  ;  but  his  wife  resided  within  the  jurisdiction  of  the  court.  The 
subpoena  against  her  and  her  husband  was  served  upon  her ;  but  no  appear- 
ance was  entered. 

The  court  was  now  moved,  on  behalf  of  the  plaintiff,  that  an  atCachinent 
might  issue  ngainst  the  wife  for  want  of  an  appearance.  It  did  not  appear 
that  notice  of  the  motion  was  served  on  the  wife. 

Mr.  Wingfield,  for  the  motion,  relied  on  Bell  v.  Hyde^ia)  and  Barry  v. 
Cane.{b) 

The  VicbCbancbllor: — I  doubt  whether  there  ought  not  to  be  notice  of 
motion.  I  shall,  however,  order  the  attochment,  whbout  prejudice  to  an  ap- 
plication to  discharge  it,  the  plaintiff  ufxlertaking  not  to  execute  it,  without  the 
leave  of  the  court. 


[•165]  •WoETHIWGTON  V.   EvANS. 

1833,  S8th  Januaiy.— £«^My.— ConiilMn. 

Where  a  legacy  was  given  on  condition  of  the  legatee  raanymg  with  tiie  eonaent  hi  wriUng  of 
the  ezeenton,  and  he  aflerwarda  married  with  their  approbation,  but  they  did  not  ezpreM  their 
eonient  in  the  manner  required  by  tiie  will :  Held,  Uiat  the  legatee  was  entiUed  to  hb  legaey, 
and  that  the  consent  of  one  of  the  ezeeatora  who  had  not  acted  waa  not  neceiHtfy. 

The  bill  in  this  cause  prayed  for  a  declaration,  that  the  plaintiff  had  become 
entiiled  to  certain  personal  property  bequeathed  to  him  by  his  father,  upon 
condition  that  he  married  with  the  consent  in  writing  of  the  executors. 

Thomas  Worthington,  the  father,  by  his  will  made  in  November  1906, 
after  giving  3.000/.  to  be  divided  by  his  executors  equally  among  all  the  child- 
ren  of  his  three  daughters,  gave  to  his  executors,  David  Evans  and  Edward 
Heyward,  their  executors,  administrators,  and  assigns,  his  household  goods 
and  other  personal  estate  therein  mentioned,  and  also  all  the  residue  of  his 

(•)  Pre,  Cha.  398.  (i)  g  Madd.  478. 
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personal  estate  after  payment  of  fais  debis,  upon  trust,  for  the  use  and  benefit 
of  his  son,  (the  plaintiff,)  to  be  paid  and  transferred  to  him,  as  soon  as  con- 
venieotly  might  be  after  his  marriage,  with  the  interest  and  produce  to  accrue 
and  arise  in  the  meantime,  upon  ooodition,  nevertheless,  that  such  marriage 
should  be  with  the  consent  of  his,  the  testator's,  trustees,  or  the  survivor  of 
them,  first  had  and  obtained  in  writing,  under  his  or  their  hand  or  hands. 
And,  after  directing  his  trustees  to  cause  an  inventory  and  appraisement  to  be 
onade,  and  authorizing  them  to  permit  the  plaintiflT  to  continue  in  possession  of 
a  certain  farm  till  his  marriage,  but  if  the  plaintiff  should  marry  without  the 
consent  of  the  trustees,  or  the  survivor  of  them,  first  had  and  obtained  in 
writing,  as  before  mentioned,  or  in  ease  he  should,  with  or  without 
their  consent,  *marry  J.  P.  or  any  of  the  daughters  of  T.  P.  then    [*166] 
chat  the  plaintiff  should  not  be  entitled  to  any  part  of  the  houseliold 
goods,  property  or  efiects  before  bequeathed  for  his  benefit ;  and  he  directed 
the  trustees,  or  the  survivor  of  them,  to  pay  the  sum  arising  from  the  ap- 
praisement, and  all  the  residtie  of  his  personal  property,  among  all  the  child- 
ren  of  his  three  daughters,  in  equal  shares ;  and  appointed  David  Evans  and 
Edward  Hey  ward,  executors  of  his  will. 

The  testator  died  in  1806.  David  Evans  alone  proved  the  will,  and  alone 
acted  in  the  execution  of  the  trusts ;  the  other  executor  and  trustee,  Mr.  Hey* 
ward,  refused  to  act,  in  any  mannar,  in  the  trusts  of  the  will.  Soon  after  the 
testatoi^s  death,  the  plaintiff  formed  an  attachment  to  a  lady,  whom  be  after- 
wards married,  and  who  was  not  of  the  family  prohibited  by  the  testator. 
This  attachment  was  formed,  and  a  treaty  of  marriage  entered  into,  with  the 
approbation  of  Mr.  Evans,  the  acting  executor  and  trustee.  A  short  time 
before  the  marriage,  the  plaintiff  applied  for  the  consent  both  of  Evans  and 
Hey  ward  ;  and  the  solicitor  of  the  former,  prepared  an  instrument,  in  the  form 
of  a  deed-poll,  to  be  executed  by  both  the  executors,  reciting  the  clause  in  the 
will,  and  the  intended  marriage,  and  expressing  a  formal  consent  to  it. 

This  instrument  was  duly  executed  by  Mr*  Evans ;  but  Mr.  Heyward, 
thoijgh  he  expressed  his  perfect  consent  to  the  marriage,  declined  to  execute 
the  instrument,  least  he  should  thereby  l>e  considered  as  taking  upon  himself  the 
trusts  of  the  will.  On  the  day  precedii^  the  one  which  was  fixed  for  the  mar- 
riage, the  plaintiff  wrote  the  following  letter  to  Mr.  Evans : — "  Dear 
sir,  fearful  it  should  have  slipped  your  memory,  I  have  taken  the  *li-  [*167] 
berty  of  reminding  you,  that  it  is  still  my  intention  to  be  married  to- 
morrow, when  J  expect  to  see  you  here,  and  call  on  Mr.  Heyward  on  your 
road,  as  be  has  promised  me  at  as  early  an  hour  as  you  may  think  proper.^ 

On  the  same  day,  Mr.  Evans  wrote  in  reply  to  the  plaintiff,  as  follows: — 
«*  Dear  sir,  you  should  have  told  me,  when  I  had  the  pleasure  of  seeing  you 
here,  that  it  was  your  intention  to  have  been  married  to-morrow  ;  but  you 
did  not  give  me  a  hint  that  it  was  your  intention  so  soon.  If  you  had,  I  should 
have  been  better  prepared.  And  I  hope  it  will  make  no  material  difference,  if 
the  ceremony  is  delayed  a  day  longer.     I  will,  however,  be  as  early  to- 

VoL.  L  la 
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morrow  morning  as  I  possibly  can  at  Mr.  Hey  ward's,  and  bring  with  me  the 
proper  consent,  done  right,  to  yoar  hoDse,  which  will  be  some  time  doing* 

^  N.  BA  should  have  sent  your  servant  home  sooner,  but  I  woited  for  Mr^ 
Thomas,  who  was  from  home.  But  you  know  you  have  my  consent  to  mar- 
ry your  cousin  Sarah  Worthington.'' 

Mr.  Thomas  was  the  solicitor  employed  by  Mr.  Evans  to  prepare  the  inslru- 
mf  nt.  Early  in  the  morning  of  the  day  on  which  these  letters  were  written, 
Mr.  Evans  called  on  Mr.  Hey  ward,  and  produced  to  him  the  instrument  io 
question,  which  Hey  ward  read,  but  which  he  declined  to  signt  on  the  ground 
that  it  might  be  considered  as  done  in  execution  of  the  trusts  of  the  will,  ia 
which  he  refused  to  act.  Mr.  Evans  then  signed  the  instrument  himself,  and 
proceeded  to  the  house  of  the  plarotiflT,  where  he  found  that  the  marriage  bad 
taken  place,  in  the  morning,  some  hours  before  his  arrival,  and  before  the  timo 

when  he  signed  the  instrument. 
[*168]       *Evan8,  in  his  answer,  admitted  that  the  marriage  was,  in  fact^  bad 
with  his  consent ;  and  stated,  that  he  would  have  signed  the  instru- 
ment in  question  before  the  time  when  he  did  sign  it,  if  he  had  thought  that 
the  marriage  would  have  taken  place  so  soon. 

Hey  ward's  answer  stated,  that,  upon  having  the  instrument  read  over,  he 
conceived  a  doubt  whether  he  could  safely  eiecute  any  instrument  relative  to 
the  trusts  of  the  will,  without  involving  hi/nself  in  the  execution  of  theni,  and 
that  he  wished  to  consul  this  attorney  upon  the  subject,  and,  for  that  reason, 
declined  to  sign  the  paper  at  that  time.  But  he  added  that,  in  all  other  re« 
specis,  except  in  the  apprehension  that  by  signing  he  might  implicate  hinwelf  t^ 
the  trusts  of  the  will  he  most  fully  approved  of  the  paper  writing ;  and  thai  he 
would,  had  he  considered  himself  as  an  acting  trustee,  have  signed  that  papen 
or  any  other,  which  might  have  been  thought  necessary  to  testify  his  consent 
to  the  marriage. 

The  other  defendants  were  the  children  of  the  testator's  sisters,  who  claimed 
under  the  gift  over  of  the  property  made  by  the  will,  incase  the  plaintiff*  mar- 
ried without  the  consent  of  the  trustees. 

The  cause  now  came  on  to  be  heard* 

Mr.  Bs//  and  Mr.  Roupell,  for  the  plaintiff: — 

I.  It  is  settled  that  cases  of  this  kind  are  to  receive  a  favorable  construc- 
tion as  to  the  performance  of  the  condition  ;  and  that  a  consent  substantially 
given,  though  in  some  respect  deficient  in  form,  will  be  considered  a  sufficient 
compliance  to   prevent  a  forfeiture.      UAguilar  v.  Drinkwater,{a)  Daky  v. 

D€sbnuverie,(f>) 

*100]       *1I.  The  consent  which  was  given  is  sufficient,  and  is  more  perfect 

than  in  many  cases  where  the  court  has  held  conditions  of  this  kind  to 

have  been  complied  with.    In  Daley  v.  Desbouuerte,  the  words  *'  we  shall  be 

obliged  to  consent**  if  certain  acts  were  done,  were  held  by  Lord  Hardwicke^ 

to  amount  to  an  actual  present  consent.    In  UAguilar  v.  Drinkwqter^  the  ex- 

(«)  2  v.  &  B.  235.  (6)  2  Atk.  261. 
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preMiOQ  ''that  the  party  would  never  stand  in  the  way  or  any  arrangement 
which  the  other  executors  might  approve,"  waa  construed  to  b^  a  valid  con« 
sent  Pollock  v.  Crofts  <c)  Merry  v.  Ryvet,  (d)  Mt$grM  v.  Mesgreli^  (e) 
Lord  Sirange  v.  Smithy  </)  BurkUm  v.  HujnpkrieSf  (g)  are  all  ca^ea  to  the 
aame  effect.  It  is  settled,  by  these  authorities,  that  a  consent  substantially 
given  is  sufficient  to  satisfy  a  clause  of  the  kind  now  in  question ;  and  that  the 
Qondoct  of  the  trustee  may  be  such  as  to  amount  to  consent  In  the  present 
case,  ail  was  done  ihat  the  testator  could  have  wished.  Even  Hey  ward  did 
not  refuse  his  consent  in  writing,  but  only  wished  to  consult  his  attorney,  be- 
cause he  was  afraid  it  might  be  considered  as  taking  upon  himself  the  execu* 
tJoo  of  the  trusts  of  the  will,  which  be  declined* 

HI.  The  consent  is  not  required  from  a  person  not  acting  as  executor  or  trus- 
tee, but  is  annexed  entirely  to  the  office;  therefore,  the  consent  of  Heyward» 
who  refused  to  act  in  the  trusts  of  the  will,  is  quite  immaterial,  in  every 
clause  of  the  will,  where  the  consent  is  mentioned,  it  is  not  the  consent  of  the 
persons  by  name  which  is  required,  but  the  consent  of  **  his  said  trustees.'* 
Why  then  is  it  necessary  to  have  the  consent  of  one  who  refuses  to  be  a  trus- 
tee ?  The  testator  has  made  the  act  of  consent  a  part  of  the  tj  usts  of 
bis  will.  *HowcouIda  trustee  transfer  the  property  to  the  plaintiff  [*170] 
upon  his  marrts^e  with  .  cooaenl,  according  to  the  trusts  of  the  will, 
when  he  actually  renounced  the  will  7  In  such  a  case  it  could  not  be  requir- 
ed. His  renouncing  made  his  consent  unnecessary.  The  oply  trustee  who 
acted  gave  his  consent  in  sufficient  ternas^  for,  in  his  letter  of  the  9d  Novem- 
ber, he  says.  "  I  shall  be  as  early  to-morrow  as  I  possibly  can  with  Mr.  Hey-* 
ward,  and  bring  the  proper  consent  with  me. in  writing;"  and  afterwards  he 
adds,  ''You  know  you  have  my  consent  to,  nwirry  your  cousin,  Sarah  Wor^ 
thington."  These  expressions  are  an  actual  consent  in  writing.  But  even  if 
the  consent  is  to  be  considered  as  a  matter  of  personal  discretion  in  the  trus«  ^ 
tees,  independent  of  their  office,  the  circumstance  of  one  of  the  trustees  never 
having  acted,  brings  the  case  within  what  is  said  by  Lord  Eldon  in  Clarke  v. 
Parker.  (A)  ^  It  is  said,  Parker  nev^r  acted ;  and  if  that  were  so,  I  ahould 
have  been  strongly  dispo9ed  to^ay  there  is,  though  no  execution  of  a  previous 
settlement,  such  a  consent  on  tAe  part  of  the  two  acting  tfustoes  as  would  be 
sufficient  to  satisfy  the  clause  in  the  will." 

IV.  This  is  a  case  of  peri^onal  estate,  and  is  therefore  one  in  which  the 
clause  is  not  to  be  construed  so  strictly  as  if  it  were  realty,     Long  v.  Denni9.(i) 

Mr.  Heald,  Mr.  Twiss,  and  Mr.  Robert  RoupeU^  for  defendants  2 — 

J.  As  to  the  authorities  which  have  been  cited,  they  do  not  sufficiently  ap« 
ply  to  the  present  case,  and  some  of  them  are  met  by  Lloyd  v.  Brau^ 
ton.{k) 

*ir.  Even  if  it  were  admitted  that  the  consent  of  Eyans  alone  [*i7l] 
was  required,  that  consent  was  not  sufficiently  given.    The  postcript 

(c)  t  MeriT.  181.  {d)  1  Eden,  1.  (<)  2  Vem.  580.  (f)  Amb.  S6S. 

(g)  AmK  956.  (h)  19  Ves  16.  (i)  4  Burr.  3054.  {k)  3  Meri?.  108. 
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to  his  letter  shows  that  he  did  not  consider  that  letter  as  giving  his  eooseot. 
The  words/'  I  should  have  been  better  prepared,^  mean  that  he  would  have 
taken  into  consideration  all  the  circumstances  of  the  lady's  fortune,  and  would 
have  consulted  the  other  trustee.  It  shows  that  the  act  of  consent  was  only 
inchoate  and  incomplete.  It  is  laid  down  in  Reynish  v.  JlfaHtfi,(/)  that  a  con* 
sent  given  subsequently  to  the  marriage  is  not  sufficient. 

III.  As  to  the  argument  that  the  power  to  consent  is  annexed  merely  ta 
the  office  of  trustee,  the  opinion  expressed  by  the  late  master  of  the  rolls  in 
Knight  V.  Camerfm,{m)  seems  against  that  constrtiction.  And,  in  a  recent 
case  before  the  Lord  Chancellor,  where  a  question  arose  as  to  leases  which 
were  required  to  be  executed  by  guardians,  the  Lord  Chancellor  expressed  an 
opinion  that  both  must  concur,  and  that  the  act  of  one  was  not  sufficient.  It 
must  be  admitted  that  there  i!s  no  distinction,  in  the  expression  of  the  will, 
between  the  authority  given  to  the  trustees  to  consent  to  the  marriage,  and 
the  other  authorities  given  to  them  by  the  will ;  except  only  that  the  consent 
is  required  to  be  in  writing.  But  there  is  no  authority  for  the  doctrine  thatt 
where  a  testator  reposes  a  discretion  in  trustees  as  to  a  marriage,  the  consent 
of  one  trustee  shall  be  sufficient.  The  testator  not  requiring  the  consent  of  the 
trustees  by  name,  but  merely  by  the  description  of  his  trustees,  is  not  sufficient 
to  show  that  the  authority  was  annexed  exchisively  to  their  office.    The  tef« 

tator  was  reposing  a  confidence  in  these  trustees,  as  being  persons 
[*172]    with  whose  judgment  he  Was  satii^fied.     If  *Evans  had  died  and 

Hey  ward  had  become  the  survivor,  his  consent  would  have  become 
indispensably  necessary,  not  from  the  language  of  the  will,  but  from  the  ne- 
cessity of  the  case.  The  testator,  by  using  the  word  **  survivor,*  favors  the 
construction,  that  the  authority  was  not  annexed  merely  to  the  office ;  for, 
if  he  had  meant  it  to  be  exercised  by  one  only,  in  case  he  alone  took  upon 
himself  the  office,  he  never  would  have  used  the  word  "  survivor,**  which 
has  the  effect  of  giving  it  to  one  who  may  not  have  assumed  the  office  at  all. 

IV.  The  letter,  which  is  relied  on  in  this  case  as  giving  the  consenl,.]s  not 
such  as  in  the  case  of  Daky  v.  Desbcuverie,  which  made  the  court  say  that  it 
had  the  effect  of  inducing  the  parties  to  marrv,  and  that  it  would,  therefore, 
be  a  fraud  to  allow  the  party  afterwards  to  depart  from  the  effect  of  such  a 
letter. 

The  VtoB-CRANCBLtx>a :— I  am  prepared  to  hold,  according  to  the  intimation 
of  Lord  Eldon's  opinion,  in  Clarke  v.  Parker,  that  the  authority  to  consent 
is  here  annexed  to  the  office  of  trustee ;  and  like  other  authorities  annexed  to 
that  office,  vested  in  the  single  trustee  who  acted.  The  letter  written  by  the 
acting  trustee  the  day  before  the  marriage,  murt  be  considered  as  a  sufficient 
consent  in  writing.  And  if  there  had  not  been  such  a  letter,  inasmuch  as  the 
formal  consent  in  writing  would  have  been  executed  by  him  bdt  for  the  acci- 
dental delay  occasioned  by  the  other  trustee,  and  not  from  any  change  of 

(0  3Atk.3S0.  '         (m)  14V-.392. 
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purpose^  tb%  court  woaM  have  considered  his  coatent  to  have  been  substan- 
tiaitr  gi^eOf  aeoording  to  the  will ;  because  he  had  expressed  bis  full  approba- 
tion of  the  inaniage»  and  only  did  not  sign  it,  for  a  reason  personal  to 
bimself. 

*I  do  not,  howerer,  decide  the  case ;  because  the  fact  that  the  other    [*173] 
trustee  named  bad  never  acted  and  had  refused  to  sign  only  for  the 
reason  slated*  though  satisfoctorily  proved,  is  not  sufficiently  put  in  issue  by  the 
bill ;  and  I  must  send  it  to  the  master  to  inquire  into  these  facts. 

The  master  reported,  that  the  lale  defendant  E.  Hey  ward  never  acted  in  the 
trusts  of  the  will ;  and  that  he  refused  to  sign  the  written  consent,  tendered  to 
him  in  the  morning  before  the  marriage  was  celebrated,  because  he  imagined, 
that,  by  signing  such  consent,  he  should  be  committing  himself  to  act  as  trus« 
tee,  and  that  he,  as  well  as  the  acting  trustee,  approved  of  the  marriage. 

Upon  this  report,  his  honor  made  a  decree  in  favor  of  the  plaintifls,  saying, 
that  he  did  so  for  the  reasons  which  he  had  suted  wlien  the  cause  was  heard.[l] 


•Withy  v.  Cottlb.  l*^'^^] 

1823,  9d  Norember;  1893,  3Ut  Januarj. — Specific  Ptrformanet, 

Whcfe  dunagM  in  an  aetioD  at  law  for  breach  of  a  contract  to  aell  a  chattel,  would  be  an  inaaA- 
eient  Tenedy  lot  the  porefaatcr,  althoogh  a  ioffident  remedy  for  the  vendor,  a  demnrrer  to  a  bill  by 
tke  vendor  for  a  ipeeiSe  pteformanoe  waa  ovevrMed,  beeanae  the  remedy  in  thia  eoort  mat  be  mo- 
toaJ  for  povchaaeraad  vendor. 

Where  the  anawer  to  a  bill  for  a  tpecific  performance  raiaea  any  other  objection  to  the  perfar* 
manee  of  the  contract  beaidee  defecta  in  the  title,  on  a  motion  for  a  reference  of  the  title  to  the  maa- 
tar,  after  the  anawer  haa  come  in  :  9tmkUt  that  the  court  will  not  examine  whether  the  other  olijee. 
tmia  be  lirivoloaB  or,  not,  becanae  that  la  aiatter  to  be  decided  at  the  hearing  of  the  eauae. 

Tbis  was  a  bill  filed  by  the  vendor  of  an  annuity,  payable  out  of  the  divi- 
dends of  stock,  standing  in  (he  name  of  the  accountant-general  of  this  court, 
for  the  specific  performance  of  an  agreement  for  the  purchase  of  this  annuity. 

The  defendant  demurred  to  the  bill. 

Mr.  Hart  and  Mr.  Stuart  for  the  demurrer : — 

L  It  is  settled,  that  this  court  will  not  entertain  a  bill  for  the  specific  perfor- 
mance of  an  agreement  for  the  sale  or  transfer  of  stock,  Cudd  v.  RutUr^  (a) 
NuArown  v.  Thornton,  (&)  In  the  present  case,  the  contract  is  for  the  sale 
of  the  dividends  of  stock ;  and  it  must,  therefore,  be  governed  by  the  same 
principle  which  guides  the  court  in  refusing  specific  performance  of  an  agree- 
ment for  the  sale  of  the  stock  itself. 

II.  This  IS  not  a  case  within  any  of  the  exceptions  to  the  general  rule,  that 
the  court  will  not  entertain  a  bill  for  the  specific  performance  of  a  contract  for 
the  purchase  of  a  chattel,  Buxton  v.  Lister,  (e)  Taylor  v.  Neville,  (rf)    All  the 

(a)  1  P.  W.  570.  (6)  10  Vea.  159. 

(0  3Atk.383.  <4)3AUE.884,inaatbnodhilla«<MiT.£Mar. 

[1]  Vide  1  Story'a  Eq,  38$.  Ze  /asiia  r.  Budd,  6  Sim.  441.  DiaUoelloa  hi  this  iwpect,  be- 
twecB  a  wiD,  sad  a  settlement,  DHjfUld  t.  Elwi9,  poet,  '^39, 
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cases  of .  excepUon  from  the  general  rule,  proceed  on  the  priQciple»  th^t  dam- 
ages to  be  recoyered  in  an  action  at  law,  would  not,  owing  to  some 
[*173]  particular  circumstance  in  the  case,  aSbrd  an  adequate  remedy.  *Ia 
Wright  V.  Bell,  (e)  specific  perrormance  of  a  contract  to  purchase  a 
debt,  was  decreed  by  the  court  of  exchequer,  on  the  ground  that  the  agree- 
ment was  not  in  such  a  shape  as  could  enable  the  piirty  to  recover  damages 
in  an  action-  at  law.  In  the.  present  case,  there  can  be  no  doubt  that,  in  an  ac* 
tion  at  law  by  iho  vendor,  he  could  obtain  a  sufficieat  compensation  in  the 
shape  of  damages.  Here  there  is  nothing  in  the  nature  of  the  property  or  in 
the  nature  of  the  agreement,  to  bring  the  case  within  the  exceptions  to  thegen* 
eral  rule,  that  an  action  at  law  is  a  sufficient  remedy  for  the  breach  of  suck  a 
contract. 

Mr.  Sugden  and  Mr.  Seton  for  the  bill,  were  stopped  by  the  coart. 

The  YicE-CHANCELLoa : — There  can  be  no  doubt  that  the  defendant,  who 
is  the  purciiaser  of  this  annuity,  might  have  filed  a  bill  for  the  specific  per- 
formance of  the  agreement  for  sale  to  him ;  because  a  court  of  law  could  not 
give  him  the  subject  of  his  contract,  and  the  reTncdy  here  must  be  mutual  for 
purchaser  and  vendor.  [IJ 

Demurrer  overruled. 

The  defendant  afterwards  put  in  his  answer,  insisting  that  the  plaintiff  could 
not  make  a  good  title  to  the  annuity,  and  objecting  that,  as  the  plaintiflf  had 
not  made  out  a  good  tiile  by  the  time  fixed  in  the  condiilon  of  sale  for  the  com- 
pletion of  the  contract,  the  defendant  could  not  now  be  called  upon  for  a  spe- 
cific performance. 
[*176]  *This  answer  being  filed,  the  plainliflf  moved  forti  reference  to  the 
master  to  inquire,  and  state  to  the  court  whether  the  pls^intifi*  cofild 
rnalce  a  good  title  to  the  annuity,  and  at  what  time  he  could  make  such  title. 

Mr.  Sugden  and  Mr.  Seton,  for  the  motion : — The  only  other  objection 
raised  by  the  defendant,  besides  the  question  of  title,  is  the  non-performance 
of  the  contract  within  the  time  fixed  by  the  conditions  of  sale.  That  objec- 
tion is  quite  frivolous.  There  can  be  no  pretence  to  say  that  time  is  of  the 
essence  of  the  contract,  in  such  a  case  as  this.  That  objection  being  of  no 
avail,  nothing  but  the  question  of  title  remains,  and  the  case  comes  within  the 
principle  of  those  in  which  the  court,  at  this  stage  of  the  cause,  directs  a  re« 
ference  to  the  master  to  report  upon  the  title.  The  case  comes  ex%ctly  with- 
in the  principle  of  Boehm  v.  Wood,(f)  which  decided,  that  the  oouri  will 
grant  a  reference  as  to  the  title,  where  the  only  other  objection  raised  by  the 
answer  is  of  a  nature  that  cannot  be  sustained.  In  Boehm  v.  Wood,  as  in  this 
case,  the  only  other  objection  raised  was,  that  time  was  of  the  essence  of  the 
contract ;  and  the  court,  on  looking  into  the  answer,  found  that  the  case  was 

(e).  5  Wcfl,  335,  and  S.  O.  D«aien*to  Kx«h.  Reports,  95.  (/)  1  Ji.  &.  Wa.  419. 

|1]  Vid#  Th(0rH  vw  Roth9ekad,  poit,  590.    Addtrly  r.  2W*oii,  ^t.  607. 
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not  one  in  which  that  objection  could  be  sustained,  and  therefore  directed  a 
reference. 

Mr.  Hart  and  Mr.  Siuart  opposed  the  motion  : — 

L  The  court  cannot,  at  this  stage  of  the  cause,  enter  into  the  consideration 
of  any  objection  raised  by  the  answer  besides  the  question  of  title.  Whatever 
may  be  said  of  the  decision  in  Baekm  v.  Wood^  it  is  contradicted  by 
all  the  preceding  cases  in  which  this  question  *ha8  been  considered..  [*177] 
In  Blylh  t.  Eltnkvrsi^ijg)  Lord  Eldon  himself  lays  it  down  as  the 
settled  doctrine  of  the  court,  that,  if  the  answer,  upon  reasons  solid  or  frivolous, 
insists  that  the  agreement  ought  not  to  bo  executed,  the  court  cannot  direct  a 
reference  as  to  the  title  on  an  interlocutory  application,  unless  by  consent  of 
the  defendant.  This  is  the  true  doctrine,  recognized  by  the  principle  of  all 
the  cases  on  this  subject.  The  contrary  doctrine  cannot  be  maintained,  be- 
cause  it  supposes  that  the  court,  by  merely  looking  into  the  answer,  can  de* 
cide  upon  the  force  of  an  objection  which  may  be  maierially  af!ected  by  evi- 
dence  to  be  taken  in  the  cause.  Till  the  hearing,  the  court  has  not  the  proper 
meqns  of  forming  an  opinion  as  to  whether  the  objection  is  or  is  not  frivolous* 

II.  In  this  case,  the  objection  that  time  is  of  the  essence  of  the  contract,  is 
certainly  not  frivoloust  the  subject  matter  of  the  contract  being  a  life  annuity, 
the  value  of  which  must  necessarily  be  diminished  by  eiSIuxion  of  time.  It  is 
therefore  precisely  the  case  in  which  time  must  be  of  the  essence  of  the  con- 
tract. 

The  VicB  Chancellor  : — ^I  feel  myself  extremely  embarrassed  by  the  con- 
tradictory authoriti^  which  have  been  cited  on  this  motion.  There  is  great 
difficulty  in  the  doctrine,  that  the  court  can,  upon  motion,  decide  on  the  merits 
of  an  objection  raised  by  the  answer.[  1]  But  as  there  appears  to  be  an  express 
authority  in  support  of  it,  1  would  wish  this  motion  to  be  made  before  the 
Lord  Chancellor,  rather  than  that  I  should  decide  between  these  conflicting 
cases. 

*The  motion  was  accordingly  made  before  the  Lord  Chancellor,   [*i78] 
when  his  lordship,  on  readiiig  the  answer,  expressed  his  opinion,  that 
the  objection  as  to  time,[2]  being  of  ^  essence  of  the  contract,  was  not  frivo- 
lous ;  and  refused  the  motion,  without  costs. 

In  tbe  following  case  the  same  question  occurred. 

(^)  1  y.  a&  B.  1. 

(1)  Tide  P»rfMM»  v.  JTitf,  3  Ran.  570. 

pj  Vide  Hepburn  v.  Awld^  5  Cnnoh,  262.  Bra9hier  v.  Oratx,  5  Wheat.  541.  Benedict  ▼. 
Lynch,  1  Johoe.  Ch.  Rep.  370.  PrtUt  v.  CmroU,  8  Cmnch,  471.  Prait  t.  CampbeU,  9  Cranch, 
456.    Parker  r.  FrUh,  poet,  199,  n. 
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Gordon  v.  Ball. 

,  SS5th  K^X^^Specifie  performance. 
89'uble,  That  the  court  will  not,  on  motion,  decide  apon  the  validity  of  any  other  objection,  be- 
■idea  defect  of  title,  which  may  be  raieed  by  the  answer  to  a  bill  for  specific  performance,  the  con. 
■ideration  of  any  other  •bjectkm  being  matter  to  be  iiMeifud  tfll  the  hearing  of  the  canee.  - 

This  was  a  bill  filed  by  the  vendor,  for  the  specific  performance  of  a  con- 
tract for  the  purchase  of  an  estate.  The  defendant  put  in  his  answer,  insist- 
ing, that  the  plainiifT could  not  make  a  good  title  to  the  estate,  and  that  he 
ought  not  to  be  called  upon  for  a  specific  performance,  because  there  was  a 
right  of  way  across  the  estate,  the  existence  of  which  had  been  concealed  from 
him,  and  which,  if  he  had  known  of  it,  would  have  deterred  him  from  purchasing. 

The  plaintiff  now  moved,  that  it  might  be  referred  to  the  master,  to  inquire 
whether  the  plaintiff  could  make  a  good  title  to  the  estate,  and  at  what  time. 

Mr.  Hatt  for  the  motion,  referred  to  Boehm  v.  Woodt{a)  and  Withy  v.  CoU 
ik,(b)  in  which  last  case  the  Lord  Chancellor,  though  he  refused  the  motion 
for  a  reference  as  to  the  title,  confirmed  the  doctrine  laid  down  in  Boehm  v. 
Wood,  that  when  any  other  objection  to  the  performance  of  the  contract,  be- 
sides defect  of  title,  is  raised  by  the  answer,  the  court  will  consider 
[*179]  whether  that  other  objection  be  substantial  or  not.  In  *the  present 
case,  the  objection  is  by  no  means  substantial  The  footpath  in  ques- 
tion is  a  subject  for  compensation, and  for  compensation  to  a  very  trifling  amount* 

Mr.  Roupett  opposed  the  motion,  and  relied  on  the  established  rule,  that  no 
reference  of  the  title  can  be  directed  on  motion,  where  aojr  other  objection  is 
raised  by  the  answer. 

The  Vice  CnANCELLOR : — The  admitted  rule  is,  that  if  any  other  objection  be- 
sides the  question  of  title  is  raised  by  the  answer,  the  order  of  reference  as  to  the 
title  cannot  be  made  upon  motion.  It  is  stated  that  this  rule  admits  of  exceptions, 
where  the  other  objection  is  unsubstantial.  But  the  consideration,  whether  an 
objection  is  to  be  considered  unsubstantial,  involves  great  difllculty.  In  order 
to  determine  whether  the  other  objection  be  or  not  unsubstantial,  it  must,  for  the 
purpose  of  this  motion,  be  taken  to  be  found  in  fact ;  and  being  to  be  considered 
by  the  court,  it  is  diflicult  to  say  that  it  is  not  to  be  open  to  the  argoment  of 
counsel.  If  the  objection  is  to  be  considered  as  unsubstantial  whenever  the 
court  is  of  opinion  that  it  cannot  be  supported,  then  the  whole  merit  of  a  cause 
may  come  to  be  argued  and  to  be  decided  upon  motion,  instead  of  decree,  and 
upon  an  assumed  statement  which  may  have  no  existence  in  point  of  fact.  If 
the  objection  may,  in  the  opinion  of  the  court,  be  invalid,  and  yet  is  not  to  be 
considered  as  unsubstantial,  then  the  case  becomes  still  more  embarrassing, 
and  neither  the  court  nor  the  counsel  can  know  very  well  how  to  treat  it.  Is 
the  court  to  say  the  invalidity  of  the  other  objection  is  too  clear  for  ar- 
[*180]   gument,  and  therefore  it  is  unsubstantial  T— Then  the  ^question  of  sub- 

(a)  1  Jac.  a&  Walker,  419.  (h)  The  preceding  esM- 
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Btantial  or  unsubstantial  comes  to  depend  upon  the  constitution  of  mind  of 
the  particular  judge.  c^ 

At  the  same  time  it  must  be  admitted,  that  there  may  be  cases  in  which  the 
other  objection  is  of  such  little  weight,  that  there  may  be  reason  to  consider 
it  as  stated  for  the  purpose  of  delay,  and  in  order  to  escape  an  immediate 
reference  as  to  the  title.  But  this  immediate  reference  being  in  its  nature  an 
extraordinary  indulgence  to  the  plaintiflT,  out  of  the  common  course  of  pro- 
ceeding,  the  consideration  is,  whether  it  is  not  belter  where  the  defendant 
states  even  a  frirolous  objection  (which  it  is  to  be  remembered  must,  as  to  the 
facts,  be  always  made  upon  his  oath,  and  as  to  the  law,  be  sanctioned  by  the 
stgnatnre  of  counsel)  rather  to  compel  the  plaintiffs  to  adhere  to  the  common 
course  of  proceeding,  than  to  encounter  the  difficulties  which  must  unamd- 
abty  arise  from  a  different  course. 

In  this  case,  however,  I  am  not  involved  in  the  difficulties  to  which  I  have 
referred.  The  defendant  says,  not  merely  that  there  is  a  footpath,  but  that  be 
entered  into  the  contract  upon  an  express  representation  by  the  plaintiff,  that 
there  was  no  footpath ;  and  this  at  all  events  is  a  substantial  objection. 

I  must  therefore  refuse  the  motion,  with  costs. 


•Trowbe  v.  Butts.  [•181] 

1893*  38th  January ;  let  Febraary. — Potihumotu  child. — Legacy, 

Beqaest  in  trust  for  aU  the  chfldren  of  the  testatriz't  nephew  R.,  bom  in  the  tife.time  of  the  tecta. 
tiix,  ineiodes  a  chOd  of  whieh  the  wife  of  R»  waa  €n$emt9  at  the  time  of  the  teatatrU'v  death,  thoagh 
not  bom  for  wffenl  months  afkerwarde. 

The  supplemental  bill  in  this  cause,  was  filed  for  the  purpose  of  obtaining 
the  opinion  of  the  court,  as  to  whether  the  defendant,  Thomas  Nowell  Trower 
who  was  born  a  few  months  after  the  death  of  the  testatrix,  Mary  Smith,  was 
or  was  not  entitled  to  claim  under  her  will. 

Mary  SSroith,  by  her  will,  dated  the  2d  of  April  1821,  bequeathed  to  trus« 
tees  the  sum  of  2,000/.  upon  trust  to  invest  the  same  !n  the  purchase  of  stock, 
and  to  pay  the  diridends  thereof,  to  Maria  Heathcote  for  life,  and,  after  her 
decease,  to  stand  possessed  of  the  capital,  in  trust,  for  all  the  children  of  Robert 
Trower,  the  nephew  of  the  testatrix,  born  in  her  life-time,  equally  to  be  divided 
between  them,  share  and  share  alike,  to  be  paid  or  transferred  to  them  respec- 
tiFe/y,on  attaining  the  age  of  twenty-one  years ;  but  in  case  of  the  death  of  any 
of  them  in  her  life- time,  or  under  that  age,  without  leaving  lawful  issue,  then 
she  directed,  that  the  share,  as  well  original  as  accruing,  of  each  such  child  so 
<Iying,  should  go  to  the  others  or  other  of  such  children;  Provided  always, 
that  in  case  of  the  death  of  any  of  such  last-mentioned  children  in  her  life- time, 
or  under  the  age  of  twenty-one  years,  leaving  lawful  issue,  then  such  issue 
should  be  entitled  to  such  share  or  shares  of  the  trust  fund,  as  their  respective 

Vol.  I.  H 
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parents  wouid  otherwise  have  acquired,  either  origiaally  or  by  way  o(  accruer, 
under  the  (rust  aroresaid. 

The  testatrix  died  in  October  1821. — Charlotte,  the  wife  of  her 
[•182]  nephew,  Robert  Trower,  had  several  children  ♦born  at  the  time  of 
her  death,  and  was  then  enceinte.  In  the  nnonth  of  February  follow- 
ing, the  defendant,  Thomas  Nowell  Trower  was  born ;  and  the  only  question 
argued  at  the  hearing  of  the  cause  was,  whether  Thomas  Nowell  Trower  was 
entitled,  under  the  will,  to  a  share  of  the  2,000/. 

Mr.  Wingfield  and  Mr«  Lomax  for  the  plaintiff,  insisted,  that  the  words  of 
the  will  required,  that  all  the  children  entitled  under  it,  should  be  horn  in  the 
lifetime  of  the  testatrix,  and  that,  therefore,  a  child  not  born  for  several  ninths 
after  that  event,  could  not  be  entitled.  If  the  word  in  the  will  had  been  *'  liv- 
ing,**  there  might  have  been  some  ground  for  the  question  now  raised ;  but 
there  was  no  authority  strong  enough  to  support  a  claim  against  the  plain 
meaning  of  the  words  of  the  will. 

Mr.  Skirrow  for  the  defendant,  Thomas  Nowell  Trower : — In  Whiielock 
v.  Heddon.(a)  the  devise  was,  to  any  son  of  John  Whitelock,  begotten  and 
horn  in  lawful  matrimony,  at  the  lime  of  John  Heddon  attaining  the  age  of 
twenty-one  years ;  and  it  was  held  unanimously,  in  that  case,  that  a  son  born 
three  months  after  the  time  when  John  Heddon  attained  twenty-one,  was  en- 
titled under  that  devif^e.  In  hoe  v.  Clarhe^fft)  under  a  devise  to  such  chil« 
dren  of  B.  ns  shall  be  living  at  the  time  of  his  decease,  it  was  held,  that  a  pos- 
thumous child  was  entitled,  Gibson  v.  Gibson^(c)  is  also  a  very  strong  case, 
for  it  was  there  held,  that  where  a  man  had  given  a  bond  for  900/.  to  be  paid 
to  his  daughter,  in  case  he  should  have  no  son  living  at  the  time  of  his 
[*183]  decease,  *and  died,  leaving  his  wife  enceinte  of  a  son,  the  daughter 
should  not  be  entitled,  because  the  court  adopted  the  maxim  of  the 
civil  law,  ^*posthumus  pro  nato  habetur^*  In  Burdet  v.  Hopegood^(d)  a  pos- 
thumous sun  was  held  entitled  to  real  estate,  which  was  devised,  in  case  the  testa- 
tor should  kave  no  son  at  the  time  of  his  death.  In  Millar  v.  Tumer,{e)  Lord 
Hardwicke  said,  that  a  posthumous  child,  in  all  matters  relating  to  its  advan- 
tac^e,  must  be  considered  as  in  esse,  according  to  the  rule  of  the  civil  law.  In 
Wallis  V.  Hodson,{f)  the  same  judge  says,  that  a  child  in  ventre  sa  mere^ 
both  by  the  rules  of  the  common  and  the  civil  law,  is,  to  all  intents  and  purpo- 
ses, a  child,  as  much  as  if  born  in  the  father's  life-time,  and  that,  according  to 
the  civil  law,  a  child  in  the  mother's  womb  is  considered  as  absolutely  born  for 
all  purposes  for  its  own  benefit.  In  Lancashire  v.  Lancashire,^)  all  the 
judges  of  the  court  of  king's  bench,  held  the  same  doctrine  to  be  good  law. 
Swinburne,  in  his  Treatise  on  Wills,  part  4,  sec.  16,  pi.  14,  says,  **  howsoever 
the  rule  be,  that  he  is  not  said  to  die  without  issue,  whose  wife  is  with  child  at 
his  death,  yet  that  rule  ought  to  take  pla(»,  when  it  tcndeth  to  the  benefit  of 
the  child,  not  when  it  tendeth  to  the  prejudice  of  the  child,  or  only  benefit  of 

(tf)  X  Bos.  6l  PuI.  243.  (b)  2  H.  Bla,  399.  (c)  3  Frecm.  223. 

id)  1  P.  W.  4S6.  (0  1  VcB.  85.  (/)  2  Atk.  116.  (g)  5  T.  K.  49. 
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anolhen"  All  these  coses  were  reviewed  io  ThelluBson  v.  Wo&df9rd.(k)  Mr. 
Mansfield,  indeed,  says,  in  his  argoment  in  that  case,  that  it  Is  only  as  between 
parent  and  child,  where  there  is  a  moral  obligation  to  provide  for  the  uliild, 
that  it  has  f>een  held  that  a  ehild  tn  venim  sa  mere  is  to  be  considered  as  born- 
Bat  in  Doe  v.  Ctarke,  it  was  not  a  question  as  between  parent  and  child. 

*Mr.    WingfieU,  in  reply: — All   the  cases  cited,  go  no  Further,    [*184] 
than  that  a  child  in  ventre  sa  mere^  at  the  time  of  the  fathers  death, 
is  to  be  considered  as  living  at  that  time.     But.  to  consider  such  a  child  as 
answering  the  description  of  a  child  actually  born,  is  going  beyond  all  the 
authorities. 

The  Vica-CHANCBLLOB : — It  is  now  fully  settled,  that  a  child  in  ventre  sa 
mere  is  within  the  intention  of  a  gift  to  children  living  at  the  death  of  a  testa- 
tor ;  not  because  such  a  child,  (and  especially  in  the  early  stages  of  concep- 
tion) can  strictly  be  considered  as  answering  the  description  of  a  child  living; 
but  because  the  potential  existence  of  such  a  child  places  it  plainly  within  the 
reason  and  motive  of  the  gift. 

Io  the  case  of  Whitehck  v.  Hodgson^  the  words  were  **  sons  begotten  and 
born;"  and  the  difTerence  between  the  expression  *'  living  at  the  death"  and 
'*  bom  in  the  life- life,"  was  not  even  hinted  in  the  ai^ument  or  the  judgment ; 
and  a  child  in  ventre  sa  mere  was  there  held  to  take.  In  Lancashire  v.  Lan^ 
€ashire,  a  child  in  venire  sa  mere  was  considered  as  born,  so  as  to  satisfy 
the  rate  of  presumption  of  revocation  of  a  will  from  subsequent  marriage  and 
birth  of  a  child.  In  that  case,  one  of  the  judges  referred  to  a  maxim  of  the 
civil  law,  that,  when  the  birth  of  a  child  happens  after  the  death  of  a  parent, 
it  is,  by  fiction  of  law,  referred  back  to  his  life-time. 

Upon  the  whole,  I  am  of  opinion,  that  inasmuch  as  it  is  adopted  as  a  rule  of 
construction,  that  a  child  in  ventre  sa  mere  is  within  the  intention  of  a 
gift  to  •children  living  at  the  death  of  a  testator,  because  plainly    [♦185] 
within  the  reason  and  motive  of  the  gift ;  so  a  child  in  ventre  sa  mere 
is  to  be  considered  whhfn  the  intention  of  a  gift  to  children  born  in  the  life-time  of 
a  testator,  because  it  is  equally  within  the  reason  and  motive  of  the  gift.[l] 


HuoHia  V.  EvAWS.      Evans  v.  Hughes. 

1833.  1st  rtAnMTj^Bam  andftme. 

Wbera  s  mamed  woman  having  a  aeiMrate  intereit  joint  at  a  co-plaintiff  o?  eo-dnfondant  with 
ber  hwbami,  instead  of  suing  byjior  ueil  frisnd  or  answering  separately,  it  is  to  be  eoniidered  as  the 
suit  or  dtifenee  of  the  husband  alone,  and  will  not  prejudice  a  future  claim  by  the  wife. 

T«B  object  of  the  original  suit,  in  which  Hughes  and  his  wife  were  plain- 

(»)  4  Tes.  338. 

11]  As  to  a  child  in  ventrt  m  msw,  see  further  Jenkins  v.  F/  eyer,  4  Palgp,  53 ;  Jf«rs«/u  v.  Thai, 
kiimef.  2  Faige,  33. 
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tifia,  was  to  establish  n  claim  against  tba  personal  estate  of  William  Cbaia- 
bers,  for  a  moiety  of  the  purchase  money  of  an  estate  which  Hugbedi  and 
Chambers  had  agreed  to  purchase  on  their  joint  account.  The  cross  bill  pray- 
ed for  a  declaration,  that  Hughes  was  the  sole  owner  of  this  estftte*  and  that 
Chambers*  personal  estate  was  not  liable  for  any  part  of  the  purchase  money. 

In  November  1817,  Hughes  and  Chambers  entered  into  a  partnership  as  far* 
tners,  and  occupied  a  farm  as  joint-tenants  and  partners,  till  the  death  of  the 
latter.  In  1812  they  entered  into  a  contract  for  the  purchaae.of  an  estate,  on 
their  joint  account,  and  were  both  of  them  parties  to  the  agreement  for  the 
purchase.  In  March  1814,  which  was  long  after  the  time  fixed  for  the  com- 
pletion of  the  contract,  Hughes  paid  the  whole  of  the  purchase  money,  and 
took  a  conveyance  of  the  whole  estate  to  hiniself  in  fee  simple  but  he  now 
insisted,  that  he  did  so  without  intending  to  take  the  whole  purchase  on  himseir, 
but  merely  as  an  accommodation  to  Chambers ;  and  that  he  took  the 
[*186]  conveyance  of  the  ^entirety  of  the  estate  to  secure  the  repayment  of 
his  moiety  of  the  purchase  money. 

In  August  1814,  Chambers  died  inestate,  leaving  his  brother,  George  Cham- 
bers, and  his  sister,  who  was  the  wife  of  Hughes,  his  only  next  of  kin,  and 
George  Chambers,  his  heir  at  law.  Mrs.  Hughes  and  George  Chambers  be- 
came joint  administrators  of  his  estate  and  effects  ;  but  the  plaintiff,  Hughes, 
stated,  that  George  Chambers  alone  acted  in  the  administration  of  the  intes- 
tate's estate,  and  that  no  part  of  it  was  possessed  by  Mrs.  Hughes.  No  part 
of  the  purchase  money  was  ever  paid  to  Hughes  by  George  Chambers ;  nor 
did  it  appear  that  Hughes  ever  applied  to  him  for  any  such  payment.  Many 
accounts  were  settled  between  Hughes  and. George  Chambers,  as  to  the  intes- 
tate's estate,  but  it  did  not  appear,  though  these  accounts  were  settled,  that 
any  thing  passed  between  them  as  to  the  purchase  money.     * 

In  1818  George  Chambers  died,  and  devised  all  his  real  estates  to  the  defen- 
dant, Evans,  in  trust  for  such  purposes  as  Mrs.  Hughes  should  appoint;  and, 
in  default  of  appointment,  in  trust  for  her  separate  use  for  her  life,  with  re- 
mainder  to  her  right  heirs ;  and  he  bequeathed  all  his  personal  property  to  the 
defendant,  Evans,  absolutely,  and  appointed  him  sole  executor  of  his  will. 
Evans  proved  the  will  and  acted  in  the  trusts.  On  the  death  of  George  Cham- 
bers, Hughes  sought  to  throw  a  moiety  of  the  purchase  money  as  a  charge  on 
the  personal  estate  of  William  Chambers.  The  original  bill  charged,  that  on 
the  partnership  farming  transact  on*,  a  large  balance  was  due  to  the  plaintiff, 
Hughes,  at  the  time  of  William  Chambers'  death ;  and  it  prayed  ac- 
[♦187]  counts  as  to  those  transactions,  •and  payment  out  of  George  Chambers' 
estate,  in  respect  of  the  assets  of  William  Chambers  possessed  by  him. 

It  appeared  that  George  Chambers,  and  Hughes,  in  right  of  his  wife,  had 
treated  William  Chambers*  personal  estate  as  equally  divisible  between  them  . 
Evans,  in  his  answer,  and  in  the  cross  bill,  insisted  that,  after  the  contract  for 
the  purchase  of  the  estate,  anew  arrangement  was  entered  into  by  Hughes 
and  William  Chambers,  by  which  Hughes  was  to  take  the  purchased  estate 
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on  his  own  account,  and  to  pny  the  whole  of  the  purchase  money ;  that  Wil* 
liam  Chambers  abandone.l  the  conlrnct  with  the  consent  of  Hughes ;  that 
Hughes  paid  the  purchase  money  on  his  own  sole  account,  and  executed  a 
mortgage  of  the  estate  to  raise  the  purchase  money  ;  and  that  no  demand  was 
ever  made  by  Hughes,  in  respect  of  the  purchase  money,  during  the  iife*time, 
either  of  William  or  George  Chambers.  Various  acts  and  declarations  by  the 
plaintiff,  Hughes,  were  insisted  on  by  Eirans,  as  evidence  of  these  matters. 

The  causes  now  came  on  to  be  heard. 

Mr.  Hart  and  Mr.  E.  R.  Daniell,  for  the*plamtiffs  in  the  original  cause*  in- 
sisted,, that  none  of  the  acts  or  declarations  of  Hughes,  could  be  used  as  evU 
dence  against  his  wife,  who  was  co«plainliff.  In  this  base,  Hughes  sued  in 
right  of  his  wife,  and,  though  she  was  joined  as  plaintiff,  it  could  only  be 
considered  as  the  bill  of  the  husband.  Pawkt  r.  Dda9al^(a)  Chriffith  ▼. 
Hood.{b) 

*Mr.  Bell  and  Mr.  Pemberton,  for  the  defendant  in  the  original    [*i86] 
cause,  insisted,  that  as  the  wife  was  a  co-piaiotiff,  and  joined  in  the 
suit,  she  thereby  made  the  conduct  of  Hughes  evidence  against  herself,  as  well 
as  against  him. 

The  Vice-chancellor  : — It  has  been  insisted,  that  the  declaration  and  con- 
duct of  Hughes  as  to  this  purchase,  though  good  evidence  against  him,  are 
not  evidence  against  hia  wife.  Upon  the  authority  of  the  cases  which  have 
been  cited,  I  am  of  opinion,  that  where  husband  and  wife  join  in  a  suit  as  plain- 
tiffs, or  answer  as  co-defendants,  it  is  to  be  considered  as  the  suit  or  defence  of 
the  husband  alone,  and  that  it  will  not  prejudice  a  future  claim  by  the  wife 
in  respect  of  her  separate  intere8t.(c>  I  shall  make  a  decree,  intitled  in  both 
suits,  dismissing  the  husband's  claim  for  the  moiety  of  the  price  of  the  estate, 
and  directing  accounis  to  be  taken  of  the  partnership  between  Hughes  and  Wil- 
liam Chambers,  and  of  the  personal  estate  of  William  Chambers. 

The  decree  to  that  effect  was  made  in  both  the  causes.[l] 

(a)  2  Vei.  666.'  (6)  3  Vei  453.  (e)  See  MoU  v.  Smith,  1  J.  &  W.  665. 

[1]  Vide  RB€ve  v.  Dalby,  2  Sim.  6l  Stu.  464.  Hatband  and  wife  oufrht  not  to  join  as  co.p1aintifia 
in  a  sail  relating  to  the  wifc*a  separate  property,  bot  the  bill  ought  to  be  filed  by  the  wife  alone,  by  her 
next  friend  ;  Sigel  w.  Phelpt,  7  Sim.  239.  Where  a  bill  was  filed  by  husband  and  wife  and  their 
infant  children,  by  the  husbjtnd  as  next  friend  of  the  children,  for  the  administration  of  the  estate 
of  a  testator  under  whose  will  the  wife  was  entitled  to  a  separate  estate.  Lord  Langdale,  M  R.  al. 
lowed  a  demurrer,  with  rt^Iuelance  however :  **  I  say  with  reluctance  because  I  think  that  suits  thus 
constituted  are  of  familiar  occurrence,  and  I  am  aware  that  many  decrees  have  been  made  in  such 
sails  without  any  inconvenience  arising,  I  think  also  that  in  cases  in  which  the  husband  and 
wife  are  not  hostile,  very  little,  if  any,  additional  security  is  obtained  for  the  wife  by  the  appoint. 
ment  of  a  next  friend,  the  probability  being  that  in  such  cases,  the  next  friend  is  appointed  by  the 
wife  on  the  recommendation  of  the  husband.  If  a  bill  by  husband  and  wife  for  the  wife's  separate 
estate  were  brought  to  a  hearing,  if  the  separate  estate  consisted  of  a  specific  sum  recovered  and 
payable,  and  capable  of  being  secured  to  the  separate  use  of  the  wife,  I  should  think  that  a  decree 
ought  to  be  made.    And  in  many  other  cases  I  apprehend  that,  with  no  mors  attention  tk4in  the 
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[*180]  *CoLB  V.   FiraBOKRALD. 

1823, 9d  Februftry.— £e^«ey.' 

A  bequest  of  boiaehold  farnitova  and  other  booaehold  ofibete  in  a  dweUisf-boDee  and  pieiaiaei» 
oomprUos  all  ptopertj  kept  tberem  either  for  oae  or  ornament 

John  Fitzgerald,  by  bis  wiii  made  in  1612,  gave  to  Elizabetb  Cole  his 
dwelling-house,  garden,  and  prenriises,  at  Romsey,for  her  life,  and  also  nil  and 
singular  the  household  furniture  and  other  household  efiects  of  and  belonging 
to  him  in  the  said  dwelling-house  and  premises  at  the  time  of  his  decease. 

The  question  was,  what  articles  passed  to  Elizabeth  Cole  under  the  bequest 
of'*  household  furniture  and  other  household  effects.'' 

The  following  articles  were  fotmd  in  the  dwelling-house  and  premises,  at 
the  testator's  death  :  four  fowling  pieces,  a  pair  of  pistols,  lathes  and  apparatus 
for  turning,  models  of  a  cutter  and  mortar,  several  paintings  in  frames,  about 
a  hundred  volumes  of  books  in  general  circulation,  an  organ,  a  parrot  and 
ctige,  a  grey  poncy,  a  cow,  a  hay-stack,  and  a  considerable  stock  of  wines 
and  liquors. 

Mr.  BcU,  and  Mr.  OarreU,  for  the  petitioners. 

The  Vice- Chancellor  : — The  words, "  household  furniture  and  other  house- 
hold effects,"  will  comprise  all  property  in  the  house  and  on  the  premises,  in* 
tended  for  use  or  consumption  therein,  or  for  the  ornament  thereof.  Elizabeth 
Cole  is,  therefore,  entitled  to  the  pistols,  to  the  apparatus  for  turning,  to  the 
models,  paintings,  organ,  parrot,  books,  and  wine  and  liquors  ;  but  not  to  the 
poney,  cow,  or  fowling  pieces,  unless  it  is  proved  that  they  were  kept  for  the 

ce«rl  oiM«  io  the  miilora,  eflTeetnal  meana  night  be  employed  to  aaeertain  whether  the  eoit  waa 
carried  on  with  the  tret  conaent  of  the  wife,  and  to  aecare  the  defendanta  fiom  any  iorthcr  elaima 
on  her  part.**  The  demurrer  was  allowed,  hot  without  eoeta ;  and  leave  waa  given  to  amend  by 
atrikmgoot  the  name  of  the  husband  as  plaintiff  and  as  next  friend  of  his  infant  children,  and 
making  him  a  defendant,  and  by  inserting  the  name  of  a  next  friend  to  the  wife  and  infant  cbil- 
dren  ;  Wake  t.  Parker,  2  Keen,  59.  Vide  Sweeny  ▼.  Hall  and  otkere,  Saosac  &.  Sc\]lly,  66S2.  Lmird 
T.  Tobin,  I  Molloy,  543.  The  misjoinder  of  partiea  plaintiff  ia  a  ground  of  demurrer,  aee  King  of 
Spain  and  othere  y.  Maehado  and  othere,  4  Russ.  325 ;  Cofe  v.  Plaiett,  4  Russ.  343 ;  Olyn  t.  Soarea^ 
3  Mylne  &.  Keen,  450.  Cases  ciled  supra.  A  plea  showing  that  one  of  two  plaintiffs  has  no  interest 
in  the  matter  of  the  suit,  is  a  go^d  defence  to  the  whole  bill.  Makepeace  v.  HaylAorne,  4  Ross. 
344.  But  it  seems  that  it  ia  too  late  to  make  the  objection  at  the  hearing ;  Sweeney  ▼.  Hall  and 
oihere,  ubi  sup. ;  Raffety  ▼.  King^  1  Keen,  601 ;  England  y.  Downa,  1  Beav.  96  ;  Lambert  y. 
Hutehineon,  1  Beay.  377,  in  which  last  cited  case  Lord  Langdale,  M.  R.  says :  *•  There  are  cases 
in  which  notwithstanding  a  misjoinder  of  plaintiffi^  the  court  baa  permitted  a  decree  to  be  made  at 
the  hearing.  It  haabeen  done  when  it  haa  appeared  that  justice  would  be  done  to  all  parlies  not. 
withstanding  the  misjoinder.**  Where  the  defendant  applies  at  the  hearing  to  dismiss  the  bill  for 
the  mUjoinder  and  the  plaintiff  has  been  allowed  to  amend,  the  husliand  has  been  required  to  giye 
aecurity  for  antecedent  costs,  costs  of  the  day,  and  any  sobeequent  costs  to  be  incurred  by  smend. 
ment.  England  y.  DownSt  and  Sweeney  ▼.  Aisfl,  ubi  sup.  But  in  another  caae  security  for  sob. 
sequent  coats  was  refused.  Ring  y.  NetlUa,  1  Flan.  &  Kel.  51.  See  further,  England  r.  Downe,  I 
Beay.  96;  Egan  andoihera  y.  Keenan  and  o/Asrs,  1  Flan  and  Kel.  39. 
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defence  of  the  house.    If  the  hay-ttack  was  only  for  use,  it  would  pass ;  if 
for  sale,  it  would  not  pass.  [I] 


•Wright  ©.  Howard.     Howard  v.  Wright.  [*190] 

1883,  4tii,  Stb,  8th.  and  ISlh  F^bnmrj^SpeeyU:  ferfwmanct^Righi  to  rtocr  w^ter. 

The  oonrt  rafoaeil  to  deerae  the  tpccifie  perfonmDce  of  an  agreement  to  porehaee  the  fee  aiaiple 
of  certain  lands,  and  also  the  right  to  impoaod  the  water  of  a  ri?er,  and  to  divert  from  it  a  stream  of 
water ;  becaoee  the  vetfdor,  though  eeised  in  fee  of  the  lands,  had  only  a  lease  for  ninety-nioe  yearn 
of  the  other  subjects  uf  the  contract,  and  bad  not,  as  against  some  of  the  proprietors  of  bind  on  the 
banks  of  the  rhrer,  a  right  to  dirert  Uie  water ;  and  because  the  parebaser  bad  entered  into  tlie  eon. 
tiaet  for  the  purpose  of  erecting  a  manniaetory  to  be  wroogbt  by  the  water,  and  twelve  yean  bad 
rtlapeed  between  the  time  of  the  agreement  and  the  hearing  of  the  eaoso. 

Every  owner  of  Und  on  the  banks  of  a  river  has,  prima  faeie,  an  equal  right  to  use  the  vrater,  and 
and  cannot  acquire  a  right  to  throw  the  water  back  on  the  proprietor  above,  or  to  divert  it  from  the 
proprietor  below,  wHhout  a  grant,  or  twenty  years*  enjoyment,  which  is  evidence  of  a  grant. 

Qnerr.  To  what  extent  time  is  of  the  essence  of  a  contract,  where  the  purchase  is  intended  with 
a  view  to  commereial  porpoees,  as  the  erection  of  a  manufactory  7 

The  original  bill  in  this  case  was  filed  by  the  vendor,  and  prayed  for  the 
speciik  performance  of  an  agreement,  contained  in  three  several  memorandums 
in  writing,  for  the  purchase  of  land,  and  of  the  right  of  using  the  stream  of  the 
river  Goit  by  impounding  the  water.  The  cross  bill  was  filed  by  Howard, 
the  purchaser^  and  prayed  that  the  agreements  might  be  delivered  up  to  be 
cancelled ;  because  they  had  been  obtained  by  fraud  and  misrepresentation,  as 
well  as  because  the  vendor  could  not  make  a  good  tiile. 

Before  the  agreement  in  question  was  made,  Nathaniel  Wright,  the  plain- 
tiflf  in  the  original  suit,  was  in  possession  of  land  situated  on  the  bank  of  the 
river  Goit,  and  had  erected  a  weir  on  that  river  to  divert  the  stream  into  his 
land,  with  a  view  to  erect  a  mill,  which  was  to  be  wrought  by  this  stream. 
He  had  also  made  a  sluice  and  two  reservoirs  for  the  waier  diverted  by  the 
weir,  to  secure  a  constant  supply  to  the  stream  which  was  to  be  used  for  the  mill. 
By  the  agreement  in  question,  Wright  agreed  to  sell  to  Jesse  Howard,  the  de- 
fendant in  the  original  suit,  the  land,  the  weir,  the  sluice,  and  the  reser- 
voirs *for  the  purpose  of  erecting  a  cotton  manufactory,  together  with  [*191] 
the  right  to  turn  the  water,  after  it  had  been  used  in  the  manufactory, 
through  a  piece  of  land  called  the'Woodheys  into  the  river  Mersey,  below  the 

fl]  Affirmed  by  the  Lord  Chancellor  on  appeal,  3  Rnss.  301.  A  residoary  devise  which  eontaina 
an  ennmeretion  of  certain  articles  of  peraonal  property,  and  adds  "all  the  esUte  not  before  deyised, 
inelnding  my  gig,  and  saddle  hones,*  is  not  a  geneni  residuary  devise,  but  shall  be  coostroed  to 
hichide  only  property  of  the  same  kind  as  the  articles  ennmented.  Minor**  exr*9  v.  Dabney,  3 
Band.  (Virginia)  191.  The  vrord  ••  menefsP*  in  a  residoary  clause  means  only  cash,  and  not  bond*, 
mortgages,  or  ehoeee  hi  action ;  unless  it  appear  that  the  testator  intended  to  nse  the  term,  in  an 
extended  sense.  Jraim  v.  Jfonn,  14  Johns.  Rep.  1.  Vide  BeMcohy  v.  Pack,  post,  500.  Mann- 
scripts  paaa  ander  a  beqaeat  of  books ;  WU/ts  v.  Ctirfoif,  1  Beav.  189. 
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junction  of  the  Goit  with  that  ri>er.  By  turning  the  water  in  at  this  place  and  in 
this  direction,  a  fall  of  twenty-three  feet  was  obtained.  But  between  the  weir 
and  the  point  where  it  was  thus  agreed  that  the  water  should  be  turned  in,  there 
were  three  proprietors  on  the  banks  of  the  river :  namely,  the  Duke  of  Norfolk, 
(then  Mr.  Bernard  Howard,)  Mr.  Arden,  and  Mr.  Tatton.  The  only  question 
of  title  was,  as  to  the  right  to  the  water  and  to  the  reservoirs. 

The  first  memorandum  of  agreement,  was  dated  the  6th  September,  1809. 
It  recited  that  the  plaintiflfhad  a  waterfall,  on  the  river  Goit,  upon  which  he 
had  erected  a  weir,  and  made  a  goit  (sluice)  to  other  his  lands,  called  Wood- 
head,  and  Woodheys  ;  and  it  then  contained  an  agreement  to  sell  the  water- 
fall, weir  and  goit»  and  the  land  and  buildings,  to  the  defendant,  reserving  a 
yearly  rent  of  330/. ;  and  the  defendant  was  to  covenant,  that  he  would,  within 
five  years,  erect  buildings  to  the  value  of  7,500/.  on  the  land. 

The  second  memorandum  was  dated  the  15th  September,  1809,  and  was 
made  for  the  purpose  of  stating  the  agreement  more  distinctly.  It  was  ex- 
pressed as  follows  :  ••  Mr.  Wright  to  convey  to  Mr.  Howard  at  his  expense* 
the  fee  simple  of  and  in  a  messuage,  dec/*  (describing  the  land,  buildings,  and 
other  particulars)  "also  the  weir,  culvert  and  stop-gates  erected  by  Mr. 
Wright  across  the  river  Goit»  and  the  privilege  of  impounding  the  stream  of 
the  river  Goit  thereby,  as  high  towards  Marple  Bridge  as  Mr.  Wright  has 
power  to  do ;  and  also  of  using  the  goit  (sluice)  lately  made  by  Mr. 
[•102]  Wright  through  his  field,  called  the  Ridge-eyes-fold  into  •the  Wood- 
head,  with  the  intention  of  diverting  the  said  stream  ;  also  the  use  of 
the  reservoirs  made  by  Mr.  Wright  for  preserving  the  stream  of  water. 

The  third  memorandum  was  dated  the  25th  of  May,  1810 ;  and,  after  re- 
citing  the  agreement,  it  provided  that,  in  lieu  of  the  yearly  rent  of  330/. 
Howard  should  pay  the  sum  of  8,600/.  in  two  payments,  3.000/.,  on  the 
4th  June,  1810.  and  3,600/.,  without  interest,  on  the  24ih  June,  1813;  for 
which  last  sum  Howard  was  to  give  his  bond  ;  and  it  then  stated  that  Howard 
should  have  full  power,  right,  and  title  to  turn  and  discharge  the  water  into 
the  river  Mersey,  through  any  part  of  the  Woodheys  which  he  should  think 
proper. 

Soon  after  this  last  memorandum  was  executed,  some  diffiqulties  suggested 
themselves  to  Howard  as  to  the  power  of  the  plaintifi;  Wright,  to  make  a 
title  to  the  privileges  thus  agreed  to  be  sold  t  and,  as  these  difficulties  seemed 
to  him  insurmountable,  on  the  16ih  of  July,  1810  he  sent  a  notice  in  writing 
to  the  plaintiff,  stating  that,  in  consequence  of  the  defects  in  the  title,  he  relin- 
quished and  gave  up  the  agreement,  and  required  that  that  part  of  the  purchase 
money  which  he  had  paid  should  be  returned  to  him. 

When  Wright  produced  his  title,  it  appeared  that  he  had  not  a  fee  smxAe 
interest  in  the  nght  to  use  the  water;  and  that  part  of  the  land  which  formed 
one  of  the  reservoirs  was  leasehold  for  a  term  of  years.  His  title  to  the  water 
was  by  a  lease  from  Mr.  B.  Howard,  (now  the  Duke  of  Norfolk,)  dated  the 
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30lh  of  October,  1809.  By  this  leate,  which  was  (or  the  term  of  ninety-nine 
years,  the  land,  of  which  a  pert  was  covered  by  one  of  the  reservoirs  included 
ID  the  agreement,  was  demised  to  Wright,  his  executors,  adminis- 
trators, *and  assigns,  together  with  an  authority  to  divert  the  water  [*103] 
of  the  river  Goit,  by  means  of  the  weir  which  he  had  then  lately 
erectedt  for  the  purpose  of  a  cotton  manufactory,  into  the  land  agreed  to  be  sold 
to  Mr.  Howard  ;  but  upon  the  express  condition  ihat  he  returned  a  part  of  the 
water  so  used  into  the  river  Goit,  at  a  point  far  above  its  junction  with  the  Mer- 
sey, and  therefore  far  above  the  Woodheys,  the  place  at  which  it  was  stipulated 
by  the  agreement  that  Mr.  Howard  should  have  the  privil^^e  of  returning  it. 

Besides  this,  it  appeared  that  between  the  junction  of  the  Goit  and  Mersey, 
and  the  place  at  which,  according  to  the  agreement,  the  water  was  to  be  re- 
torned  through  the  Woodheys,  two  other  proprietors,  Mr.  Tatton  and  Mr. 
Arden,  possessed  lands  on  the  banks  of  the  Mersey. 

Mr.  Howard  having  given  notice  that  he  would  not  perform  the  agreement 
on  account  of  defect  in  the  title,  Mr.  Wright,  on  the  11th  February  1811,  filed 
the  original  bill  for  a  specific  performance  of  the  contract.  .In  February  1815, 
Mr.  Howard  filed  the  cross  bill.  On  the  Uih  of  March  1816,  Mr.  Wright  ob- 
tained a  new  lease  from  the  Duke  of  Norfolk,  on  the  surrender  of  his  lease  of 
the  30th  of  October  1809;  and,  by  this  new  lease,  all  that  was  comprised  in 
the  former  lease  was  re-demised  to  him  for  the  term  of  ninety -four  years,  and 
the  obligation  to  return  the  stream  of  the  river  Goit  into  that  river  before  its 
jiioctioa  with  the  Mersey,  was  discharged,  and  an  unrestricted  enjoyment  of 
the  stream  was  granted  duriog  the  continuance  of  the  lease. 

In  1818  Wright  died ;  and  in  that  year  bis  representatives  filed  a 
supplemental  bill,  which  stated  this  *new  lease,  and  insisted  on  the    [*104] 
specific  performance  of  the  agreement. 

It  appeared  by  the  evidence,  that  if  the  stream,  the  use  of  which  was  to  be 
granted  to  Howard,  was  turned  into  the  Mersey  through  the  Woodheys,  ac- 
cording to  the  agreement,  a  greater  fall  by  three  feet  would  be  gained  than 
couU  be  had  by  returning  it  into  the  river  Goit  at  any  point  above  the  junc- 
tion of  that  river  with  the  Mersey.  This  additional  fall  was  of  great  impor- 
tance  to  the  cotton  manufactory.  It  also  appeared,  that  the  privileges  as  to 
the  use  of  the  water,  which  were  contained  in  the  agreement,  constituted  the 
most  valuable  part  of  the  subject  of  the  contract ;  and  that,  without  these  privi- 
leges,  the  property  was  not  worth  more  than  one-third  of  the  price  which 
Mr.  Howard  agreed  to  pay. 

The  objections  to  the  title  which  were  insisted  upon  by  Howard  were,  there* 
fore: 

Firsi,  as  to  the  weir ;  that  Wright,  as  against  the  Duke  of  Norfolk,  the  pro- 
prielor  of  land  on  one  bank  of  the  river  above  the  weir,  had  acquired  no  right 
to  maintain  it  beyond  the  term  of  his  lease ;  whereas,  the  language  of  the  agree- 
ment imported  an  absolute  right : 

Secnndf  that  the  agreement  was  expressed  for  an  unqualified  grant,  in  fee 

Vol,.  I.  U 
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simple,  of  the  use  of  the  two  reservoirs  ;  whereas  one  of  these  reservoirs  was 
upon  a  part  of  the  land  demised  for  a  term  of  years  by  the  Duke  of  Norfolk  to 
Wright : 

Thirds  that,  at  the  time  when  the  last  memorandum  of  agreement 
[♦195]  was  executed,  by  which  Wright  expressly  'engaged  that  Howard 
should  have  the  power  of  turning  the  stream  into  the  river  Mersey* 
through  any  part  of  the  field  called  the  Woodheys,  which  was  the  subject  of 
Howard's  purchase,  Wright  had  no  power  to  grant  any  such  privilege ;  but 
was  bound  by  his  lease  from  the  Duke  of  Norfolk  to  return  the  water  into  the 
river  Goit  at  a  point  much  above  the  Woodheys,  and  was,  consequently,  then 
unable,  as  against  the  Duke  of  Norfolk,  to  perform  his  contract.  And  that,  al- 
though by  the  new  lease  of  March  1816,  the  Duke  of  Norfolk  had  dispensed 
with  that  obligation,  yet  he  had  dispensed  with  it  only  for  a  term  of  years,  and 
not  absolutely  :  and  that,  as  against  Mr.  Tatton  and  Mr.  Arden,the  other  pro- 
prietors of  land  between  the  weir  and  the  Woodheys,  there  was  no  ground  for 
stating,  that  Wright  had  acquired  the  power  of  diverting  the  water  into  the 
river  Mersey,  which  he  had  undertaken  to  grant  to  Mr.  Howard. 

Besides  these  objections,  Howard  insisted,  in  his  answer  to  the  supplemental 
bill,  that,  at  such  a  distance  of  time,  (it  being  then  ten  years  since  the  agree- 
ment was  made)  the  vendor  was  not  entitled  to  have  it  specifically  performed  ; 
(hat  the  land  and  buildings  had  become  waste  and  dilapidated,  so  as  to  have 
greatly  decreased  in  value ;  that  he  had  entered  into  the  agreement  for  the 
purposes  of  trade  ;  and  that,  on  account  of  the  delay,  together  with  the  change 
of  times  and  circumstances,  he  coald  not  now  make  use  of  the  subject  of  the 
contract  for  the  purposes  intended  at'  the  time  when  the  agreement  was 
made ;  although  they  might  have  been  advantageously  used  for  those  pur- 
poses at  the  time  when  the  agreement  was  made,  if  Wright  had  been 
able  to  make  a  title  to  the  stream  of  water  according  to  his  con- 
£•106]  tract,  it  wa«  also  stated  by  Howard,  •in  his  answer  to  the  original 
bHUhal  it  would  cost  1 5,000/.  to  build  the  intended  cotton  manufactory, 
so  «s  to  have  the  benefit  of  the  stream  of  water,  and  that,  after  expending 
BO  large  a  sum,  the  right  to  the  use  of  the  water  must  determine  with  the  lease. 

The  original  and  cross  cause  now  came  on  to  be  heard  together.  There 
was  no  evidence  in  support  of  the  fraud  charged  by  the  cross  bill ;  and  that 
point  was  not  much  insisted  on  at  the  hearing. 

Mr.  Bell  and  Mr.  Koe  for  the  plaintiff,  in  the  original  cause : — 

I.  The  terms  of  the  agreement  do  not  import  a  sale  of  the  fee  simple  inte- 
rest in  the  right  to  use  the  water.  The  words  fee  simple,  refer  merely  to 
the  land ;  and  there  is  nothing  on  the  face  of  the  agreement  which  shows  that 
Wright  professed  to  give  a  fee  simple  right  to  impound  the  water  as  high  as 
Marple  Bridge:  on  the  contrary,  it  is  expressed  to  be  such  privilege  of  im- 
pounding as  Wright  had.  This  privilege  is  mentioned  in  the  agreement  ai 
something  distinct  and  separate  from  the  land. 
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II.  As  to  the  right  to  divert  the  water  from  the  proprietors  of  land  on  the 
banks  of  the  river  between  the  weir  and  the  Woodheys,  there  19  no  authority  for 

the  position,  that  a  proprietor  of  land  otf^he  banks  of  a  river  has  no  right  to  di. 
vert  the  water  of  the  river  which  runs  by  the  land  of  any  other  proprietor*  unless 
he  returns  the  water  again  so  as  to  run  by  the  land  of  that  proprietor.  Ac- 
cording to  the  principles  of  the  law  on  this  subject,  a  proprietor  of  land 
on  the  banks  of  a  river  has  a  right  to  divert  the  water,  unless  he  *does  it  [*197] 
90  as  to  occasion  an  actual  injury  to  a  neighbor.  Without  an  actual 
injury,  there  can  be  no  right  of  action.  In  the  present  case,  where  the  weir 
was  erected  so  long  ago  as  1804,  and  no  complniot  of  any  injury  being  sus- 
tained by  it  was  made  by  any  of  the  neighbors,  an  actual  right  to  use  the 
water,  may  be  considered  to  have  accrued  at  thia  distance  of  tinne.  Certainly^ 
after  so  bog  an  acquiescence  by  the  neighbors,  without  any  complaint  of  an 
injury,  no  court  of  equity  would  now  grant  an  injunction  against  this  weir. 
Therefore,  as  there  is  no  room  to  say  that  the  neighbors  have  been  injured  by 
the  water  being  diverted,  there  is  no  room  to  say  that  the  plaintiff  had  not 
a  right  to  divert  it  by  this  weir,  and  to  enjoy  those  rights  which  he  agreed 
to  sell  to  the  defendant. 

III.  As  to  the  objection  of  the  length  of  time  that  has  elapsed,  there  is  no 
ground  for  holding  that,  in  the  present  case,  time  is  of  the  essence  of  the  con- 
tract. It  was  not,  till  the  answer  to  the  supplemental  bill  in  1819,  that  this 
objection  was  taken  by  the  defendant.  In  none  of  the  previous  answers  was 
that  point  mentioned.  Time  cannot  be  of  the  essence  of  the  contract,  unless 
the  parties  make  it  so  by  the  terms  of  the  contract.  There  may  be  cases  in 
which,  if  the  contract  is  entered  into  with  a  view  to  commercial  purposes,  the 
court  will  be  disposed  to  consider  time  as  of  the  essence  of  the  contract.  But 
that  cannot  be  done  where  no  such  objection  is  raised  until  the  expiration  of 
several  years  from  the  commencement  of  the  suit. 

ly.  The  plaintiff  has  a  right  to  a  reference,  that  he  may  have  an  opportunity 
to  perfect  his  title.    The  alleged  defects  are  subjects  for  compensation. 

^Mr.  PecheX  for  one  of  the  representatives  of  Wright.  [•198J 

Mr.  Agar^  Mr.  Heaid^  and  Mr.  Parker^  for  the  defendant  in  the  ori- 
ginal suit : — 

I.  The  terms  of  the  agreement  are  express  as  to  a  fee  simple  interest  m  the 
whole  subject  of  the  contract.  An  agreement  to  grant,  without  qualification^ 
must  necessarily  mean  a  grant  of  an  absolute  right ;  and  any  limitatioa  of  that 
right  must  be  expressed.  But  the  extent  of  the  money  to  be  laid  out  in  erect- 
ing the  manufactory,  and  the  amount  of  the  purchase  money,  sufficiently  show 
that  a  fee  simple  interest  in  the  whole  subject  of  the  agreements  was  in  the 
contemplation  of  the  parties.  It  cannot  be  supposed  that  the  defendant  would 
have  entered  into  this  contraci,  if^  after  having  expended  so  largte  a  sum  in 
erecting  a  mamifbctory,  the  whole  of  the  money  thus  expended  might  become 
useless  after  the  expiration  of  the  existing  lease,  by  a  refusal,  on  the  part  of 
the  Duke  of  Norfolk,  to  renew  it. 
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II.  As  lo  the  right  to  use  the  water,  the  plaintiff  had  no  title,  as  agaiast  Mr. 
Tallon  and  Mr.  Ardcn,  cither  by  grant  or  prcscriplion.  He  might  be  com- 
pelled by  them  to  remove  the  weir.  The  mere  erection  of  the  weir  and  the 
diversion  of  the  water  so  as  to  diminish  the  quantity  which  passed  their  bad, 
was  injury  enough.    Taking  away  the  water  must,  of  itself,  be  injurious. 

IIL  This  is  precisely  one  of  those  cases  in  which  the  coart  will  hold  time 
to  be  of  the  essence  of  the  contract,  and  will  not,  after  such  a  lapse  of  time, 
decree  the  specific  performance  of  this  agreement.     In  Crofton  v.  Orm$by,(a) 

it  was  laid  down  by  Lord  Redesdale  as  the  doctrine  of  courts  of  equi« 
[♦199]  ty,  that  a  specific  performance  ♦of  an  agreement  for  a  purchase  would 

not  be  decreed,  where  the  object  of  one  of  the  contracting  parties  would 
be  defeated  by  delay  which  had  taken  place.  This  doctrine  is  most  thorough- 
ly adhered  to  in  cases  where  the  purchase  contemplated  by  the  agreement,  is 

with  a  view  to  a  commercial  purpose.  On  this  ground,  in  a  case  of 
[•200]   Parker  v.  Frilh,{b)  the  court  refused  to  decree  •specific  performance  of 

an  agreement  for  the  lease  of  a  coal-mine,  where  a  considerable  delay 
had  taken  place.     But,  in  the  present  case,  where  the  contract  was  entered 

(•)  S  Sell.  &.  Lef.  604. 

(6)  This  CMe  was  decided  by  the  Viee^iunccllor  in  1819.  Thert  does  not  sppMr  to  h»  saj 
entry  of  tbe  case  in  the  rcgittnr'e  books.  The  following  report  of  the  case  is  from  ananthentic 
source. 

PAaKtB  O.  FtlTK. 

1819,  17Ui  Jxiae,Sp€cifie  perJwmom€£.r^BXL\  for  ibe  spocifie  perfonDmnce  of  an  agnement  !• 
tske  a  lease,  for  forly-two  years,  of  iron  and  coal  mines  and  machinery,  for  the  purpose  of  trade, 
dtomisaed  on  account  of  delay  on  the  part  of  the  lessor  te  mtke  oat  hm  title,  and  to  give  poaaewiQB 
at  tlie  time  stipulated  in  the  agreement. 

This  was  a  bill  for  the  specif  c  performance  of  an  agreement,  entered  into  by  the  defendant,  to 
take  a  lease  of  certain  mines,  and  to  purchase  certain  machinery  and  tools,  at  a  valuation. 

The  plaintiff  agreed  to  grant  to  the  defendants  a  lease,  for  a  term  of  forty-two  yean,  at  certain 
speeifie  rents,  of  an  ironstone  mine,  a  coal  nine,  a  blitt  ibmaee  aad  engine ;  aad  tlw  tools,  fltc. 
were  to  be  paid  for  by  tbe  defendant*,  according  to  a  valuation  to  bo  made  by  aibitfaloi*.  Tbo 
agreement  was  made  on  the  27th  of  March  1810 ;  and  it  provided  that  the  lease  abould  eommeace, 
and  possession  be  given  as  to  the  minerals,  from  Michaelmas  1810,  and  at  to  the  works,from  Lady, 
day  1811.  The  plaintiff  was  informed  that  immediate  possession,  at  these  dates,  was  of  great  con- 
sequence to  the  defendants,  with  a  view  to  the  porposet  of  their  trade,  which  they  Oairied  om  at 
partnon.  Tho  plaintiff,  however,  did  not  deliver  an  abatimet  of  his  titlo  till  Febnaiy  1811,  i^en 
it  appeared,  that,  on  account  of  some  subsisting  mortgages  to  which  the  plaintiff's  estate  was  liaU^ 
it  was  necessary  that  the  mortgagees  should  concur  in  the  lease,  although  the  plaintiff  had  not 
made  arrangemonta  to  procure  their  concurrence.  When  the  abstract  was  delivered,  the  defend. 
ants  complained  of  Iho  delay,  and  stated  to  the  plaintiff,  that  it  had  ah-eady  been  iaforioostD  tbom, 
and  ibat  they  oboold  require  compensation ;  and  the  plaintill^  npon  this,  promtMd  iktm  a  voaasn* 
able  compensation.  Further  delays  and  difficulties  occurred,  which  niade  the.  defendants,  befoio 
August  181 1,  abandon  all  thoughts  of  the  sgrccrocnt  being  performed.  They  therefore  were  then 
obliged  to  provide  elsewhere  the  iron  which  they  intended  to  have  made,  before  that  time.  In  tho 
fomfeco,  wMcfa  was  part  of  the  subject  of  the  agreement.  They  tbet^ibn  rfefbifed  to  mine  tiML 
tnino  to  proeocd  with  the  valuation,  aeoording  to  the  agtooiuatit.  IIm  fllfatiff^sn  Si^tinber 
Ull,  wrvod  a  notice  upon  them,  requiring  thorn  to  name  arbitiaton,  and  on  tbiir  loCnMl,  bo  iun* 
nelf  appointed  arbitrators,  who  proceeded  to  a  valuation  ex  parte;  and  in  Trinity  term  1813,  bo 
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into  with  a  view  to  a  commeroial  establisimient,  oo  which  a  large  sum  of 
money  waa  to  be  expended,  and  where  fourteen  years  bad  elapsed  since  the 
contract  was  made*  it  would  be  not  only  unjust,  but  highly  impolitie,  if  the  de« 
fendant  was  forced  to  a  perfomaanoe  of  the  contract.  Accordttig  to  the  terms 
of  the  agreement  the  manufactory  was  to  be  erected  within  five  years  from 
the  time  when  the  agreement  was  made ;  and  it  would  now  be  too  great  a 
hardship  to  force  upon  him  an  agreement  of  which  that  was  one  of  the  condi- 
tioos.  If  the  defendant,  desiring  to  embark  all  his  property  in  this  ondertaking, 
was  induced  to  enter  into  this  engagement,  and  then  found  that  the  vendor 
could  not  put  him  in  posseeaionp  would  the  court  act  on  a  principle  which  must 
suppose  that  the  defendant,  thus  contractirig,  was  to  give  over  all  thoughts  of 
employing  his  money  in  trade  until  a  chancery  aait  was  decided  ?  Was  he  to 
keep  his  capital  unemployed  all  the  while,  because,  at  the  end  of  twelve 
years,  the  vendor,  by  some  acts  done  in  the  interval,  was  able  at  that 
^distance  of  time  to  make  a  title  7  Or  to  put  it  the  other  way  :  sup-  [*201] 
pose  that  the  defendant,  finding  that  the  vendor  could  not  make  a  title 
according  to  the  agreement,  gave  notice  in  1(^10  (as  was  done  in  this  case) 
that  he  considered  the  agreement  at  an  end  ;  that  he  then  enteretl  into  some- 
other  speculation  ;  built  a  factory,  perhaps,  elsewhere ;  that  in  the  course  of 
some  years  a  change  of  timca  takes  place,  adverse  to  such  speculations :  what 
a  monstrous  hardship  it  would  be  to  force  the  application  of  the  ordinary  rule 
in  such  a  case,  and  to  hold  the  defendant  to  the  ordinary  rule,  which  would 
compel  a  specific  perfornmoce  f 

IV.  This  is  no  caae  for  compeosalion.  It  is  a  case  where  the  vendor,  hav- 
ing only  a  leasehold  title,,  uadertakes  to  sell  the  fee  simple,  and  is  within  the 
class  of  cases  on  this  subject  which  decide  that  there  ought  to  be  no  specific 
performance  in  such  cases.  In  the  ease  of  Tendring  v.  Londonj{c)  where  one 
contracted  to  sell  an  estate  of  whieh  he  was  not  the  absolute  owner,  and  had 
it  not  in  his  power,  by  the  ordinary  course  of  law  or  equity,  to  make  himself 
so,  though  the  owner  oflbred  to  make  the  vendor  a  title,  yet  the  court 

filed  his  biU  for  a  specific  perfomutDce.  The  plaintiff  having  died  soon  tftcr  the  bill  was  filed,  his 
tepresentatiTes  revWed  the  suit  in  18]5. 

In  1819  this  cause  came  on  to  be  heard. 

Mr.  BeU,  Mr.  SkadweU  and  Mr.  WroUeiley  for  the  plaintiff. 

The  Vice-chancellor,  considering  the  object  of  the  agreement,  and  the  delay  which  had  taken 

pfaice,  refosed  to  decree  a  specific  performance,  according  to  the  terms  of  the  agreement,  and  said 

that  he  coald  not,  from  the  nature  of  the  case,  see  his  way  to  direct  a  specific  performance  with  a 

peenniary  compensation.    The  defendants  having  made  some  onfoonded  objections,  were  refosed 

thefar  costs. 

Bill  dismissed  witiievt  oostSL 

Vide  Withy  t.  CoHU,  ante,  174.  There  is  a  settled  distinction  between  the  case  of  a  vendor 
eoming  into  a  coart  of  equity  to  compel  a  vendee  to  performance,  and  of  a  vendee  resorting  to 
tqaitytocoinpelaTSiidortvpirfimBi  W^Mcrtv.  TVoms,  9 Johns.  K«p. 4S0. 

(e)  It  Kq.  Abr.  680,  pi.  9. 
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[*202]  would  not  force  the  purchaser  to  take  it  (<f)  And  the  general  ^doc- 
trine  of  the  court  warrants  the  proposition,  that  where  a  nnan  under- 
takes to  sell  an  estate,  knowing  at  the  time  that  he  has  no  title,  the  court  will 
not  compel  the  purchaser  to  a  specific  performance,  even  although  the  vendor 
procures  a  title  before  the  master  makes  a  report. 

The  YicB  Chancellor  : — ^The  first  consideration  is,  whether  the  original 
piaintifl,  Mr.  Wright,  could,  when  he  received  the  notice  of  abandonment  from 
Mr.  Howard,  or  at  the  time  when  the  original  bill  was  filed,  give  to  Mr.  How- 
ard  an  eflfectual  title  to  the  different  subjects  of  the  contract.  And  the  next 
consideration  will  be,  whether  he  can  now  make  such  eflfc'ctual  title.  It  is  ob* 
jected  to  the  title,  first,  that  as  to  the  weir  itself,  Mr.  Wright  had  no  right  to 
maintain  it  for  the  purpose  of  throwing  back  the  water,  as  against  the  Duke  of 
Norfolk,  considered  as  the  proprietor  of  the  land  above,  except  originally  for 
the  term  of  the  lease  of  the  8th  October  1809, 4nd  now  for  the  term  of  the 
lease  of  the  14th  March  1816.  Secondly,  that,  as  against  the  Duke  of  Nor- 
folk, considered  as  the  proprietor  of  the  land  below,  Mr.  Wright  had  no  title 
to  turn  the  water,  diverted  by  means  of  the  weir,  into  the  Mersey,  from  the 
western  point  of  the  Woodheys,  until  he  obtained  the  lease  of  March  18I(^, 
and  that  he  now  has  no  right  so  to  turn  the  water,  except  for  the  term  of  that 
lease.  Thirdly,  that  as  against  Mr.  Tatton  and  Mr.  Arden,  the  other  proprie- 
tors of  the  land  below  the  weir,  Mr.  Wright  never  had,  and  his  representa- 
tives have  not  now,  any  title  to  turn  the  water,  diverted  by  means  of  the  weir, 
into  the  Mersey,  from4he  said  western  point  of  the  Woodheys.  And 
[*208]  Nasfly,  that  as  to  one  of  the  two  reservoirs,  the  unqualified  use  of 
which  Mr.  Wright  agreed  to  grant  to  Mr.  Howard,  it  is  made,  in  part, 
upon  land  demised  by  the  Duke  of  Norfolk  originally  by  the  tease  of  October 
1800,  and  now  by  the  lease  of  March  1816;  and,  consequently,  Mr.  Wright, 
or  his  representatives,  have  no  title  to  it,  except  for  the  term  of  the  lease. 

The  right  to  the  use  of  water  rests  on  clear  and  settled  principles.  Primm 
facie,  the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of  half  the  land 
covered  by  the  stream,  but  there  is  no  property  in  the  water.[l]     Every  pro- 

{d)  In  Drewe  ▼.  Corp^  9  Yes.  368,  it  ii  slated  to  have  been  decided  that  tbe  principle  of  compen. 
■ation  cannot  be  extended  to  compel  a  purchaser  to  take  a  leasehold,  though  for  a  Tciy  long  term,  in. 
steadof  a  freehold  title.  On  referring  to  the  register's  book,  the  following  are  the  facts  of  that  case,  as 
stated  in  the  master's  report,  which  was  adopted  by  the  decree.  The  master  found  that  tbe  plam- 
tiff  could  make  a  good  title  to  the  estate  in  question,  upon  John  Langdon  joining  in  the  conveyance  : 
and  he  found  that  John  Langdon  was  then  seised  of  the  fee  simple  in  the  estate,  subject  to  a  moiU 
gage  term  of  4000  years,  foreclosed  by  a  decree  of  this  court  in  1776,  and  then  vested  in  trust  for 
the  plaintiff;  and  also  subject  to  a  mortgage  of  the  reyersion  in  fee,  made  in  tbe  year  1763,  to  one 
Degony  King,  but  which  was  then  vested  in  the  plaintiff;  but  that  John  Langdon  refbsed  to  join  in 
a  conveyance,  and  therefore  the  master  found  that  the  plaintiff  could  not  make  a  good  title.  Drtw 
V.  Corp,  Reg.  Lib.  A.  1803,  f.  390. 

[1]  Vide  Palmer  v.  MuUigwn,  3  Caines*  Rep.  307  ;  Jaek^om  r.  JUis,  19  Johns.  Rep.  258  ;  Tht 
People  V.  Plait,  17  Johns.  Rep.  195  ;  Hooper  v.  Cummmge,  SO  Johns.  Kep.  91 ;  TAe  PmpU  r. 
iSsymeur,  6  Cow.  579 ;  ex  parte  Jennitige,  6  Cow.  518 ;  The  Peoples.  The  Canal  Appraieere;  13 
Wend.  355 ;  Hatch  v«  Ihoight,  17  Mass.  Rep.  239 ;  the  rules  on  this  rabjeet,  apply  onlj  to  ttieame 
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prietor  has  an  equal  right  to  use  the  water  which  flows  in  the  stream  ;  and, 
consequently*  no  proprietor  can  have  the  right  to  use  the  water  to  the  preju- 
dice of  any  other  proprietor.  Without  the  consent  of  the  other  proprietors,  who 
may  be  aflected  by  his  operations,  no  proprietor  can  either  diminish  the 
quantity  of  water,  which  would  otherwise  descend  to  the  proprietors  below, 
nor  throw  the  water  back  upon  the  proprietors  aboyc.[2]  Every  proprietor 
who  claims- a  right  either  to  throw  the  water  back  above,  or  to  diminish  the 
quantity  of  water  which  is  to  descend  below,  must,  in  order  to  maintain  his 
claim,  either  prove  an  actual  grant  or  license  from  the  proprietors  aflected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty  years:  which 
term  of  twenty  years  is  now  adopted,  upon  a  principle  of  general  conveni- 
ence, as  afibrding  conclusive  presumption  of  a  grant.[3]  It  appears  to  me,  that 
DO  action  will  lie  for  diverting  or  throwing  back  water,  except  by  a  person 

which  are  not  navigable,  and  are  beyond  the  ebb  and  flow  of  the  tide.  Cases  cited  supra.  Wheie 
the  water  of  a^river  is  divided  by  an  island,  so  that  only  one  foorth  of  the  stream  descends  on  one 
side  of  the  island  mnd  the  nsidoe  on  the  other,  the  owner  of  the  shore  where  the  largest  quan- 
tity of  water  flows,  ie  enUllod  to  the  use  of  the  whole  water  flowing  there.  Crooker  v.  Brugge 
10  Wend.  260. 

[2]  An  action  will  not  lie  for  diverting  the  water  of  a  river  from  its  usual  course  by  erecting  s 
dam  for  mills  above  the  mills  of  another,  if  sufficient  water  be  leffc  to  work  the  lower  mills,  though 
in  eonseqoence  of  such  erection  it  be  necessary  to  run  the  mill  dam  of  the  lower  mills,  further  into 
the  stream,  and  the  difficulty  of  getting  logs  to  the  lower  mills  be  increased.  Palmer  v.  MuUigant 
3  Cainca*  Bep.  307.  Where  a  spring  of  water  rises  upon  the  land  of  one  owner,  and  from  it  runs  a 
stream  on  to  the  land  of  another,  the  owner  of  the'  land  upon  which  is  the  spring  has  no  right  to 
dirert  the  stream  from  its  natural  channel,  although  its  waters  are  not  more  than  sofiicient  for  his 
domestic  uses,  for  his  eattle,  and  for  the  irrigation  of  his  land.  Arnold  v.  Foot,  12  Wend.  330.  A 
stream  of  water  cannot  be  diverted  from  its  natural  cooise  without  the  consent  of  the  owner,^over 
or  by  whose  land  it  passes ;  although  such  owner  may  not  require  the  whole  or  any  part  of  it  fo  r 
the  use  of  machinery.  Crooktr  v.  Bragg,  10  Wend.  260.  See  further,  Smith  v.  Adama,  6  Paige, 
435;  Com  y.  Haight,  3  Wend.  632. 

[3]  In  Belknap  y.  Trimble,  3  Paige,  577 ;  Walworth,  Ch.  says ;  ••  The  learned  commentator  on 
American  law,  lays  it  down  as  the  established  doctrine,  both  here  and  in  England,  that  tlie  ezclu. 
aive  enjoyment  of  water  in  a  particular  way,  for  twenty  yearn,  without  interruption,  becomes  an 
adverse  enjoyment  sufficient  to  raise  a  presumption  of  title,  as  against  a  right  in  any  other  per- 
son, which  might  have  been,  but  was  not  asserted.  Neither  is  it  necessary  that  the  person  claim, 
ing  this  prescriptive  right  to  the  use  of  water  should  have  used  it  in  the  same  precise  manner  du- 
ring the  twenty  years :  or  that  it  should  have  been  used  to  propel  the  same  machinery."  (But  see 
StUee  T.  Hooker,  cited  infra.)  «*  All  that  the  law  requires  is  that  the  mode  or  manner  of  using  the 
water  should  not  have  been  materially  Taried  to  the  prejudice  of  others.**  (Bee  8  Kent's  Com.  2d 
•ed.  442.)  **  I  apprehend  also  that  this  rule  must  be  reciprocal ;  and  that  a  proprietor  at  the  head 
of  a  stream  who  has  changed  the  natural  flow  of  the  waters,  and  has  continued  such  change  for 
more  than  twenty  yean,  cannot  afterwards  be  permitted  to  restore  it  to  its  natural  state,  when  it 
wiU  have  the  eflect  to  destTwy  the  mills  of  other  proprietors  below,  which  have  been  erected  in  ro. 
Itorence  to  such  change  in  the  natural  flow  of  the  stream. "  Twenty  years  oeeupatbn  of  the  land 
of  another  by  flowing  it  with  water,  affords  a  presumption  of  a  grant  of  the  use  of  it,  in  that  par 
ticular  manner.  Baldwin  v.  Calkina,  10  Wend.  167.  Whero  one  has  had  the  use  of  water,  at  a 
given  height  lor  twenty  years,  a  grant  will  be  presumed  of  the  privilege  of  using  it  at  that  height ; 
httt  nothing  mtan,  SiiUa  ▼.  Hooker,  7  Cow.  266.  Chancery  has  jurisdiction  to  protect  the  right  to 
eratet.  Urns  acqaked  b?  preeoription,  and  to  enjoin  from  the  disturbance  of  it.  Belknap  t.  Tnm^ 
hU,  supra. 
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wbo  sostaiM  ao  actual  iiyirj;  but  the  adioo  most  lie  at  any  time  withio 
tweoiy  year*  whee  tfae  iojory  happc»  to  aiiae,  ia  cofMcqoeoce  of  a  aew  por- 
pofe  of  the  pa/tj  to  avail  bimtclf  of  bis  coomdoo  right.  The  qtteitioA 
[•204]  of  iJile  aa  to  the  water,  io  •ihii  caae,  will  readily  be  tried  by  theae 
plain  priocifJea.  h  appears  by  the  recitals  in  the  lease  from  the  Duke 
of  Noriblk  ia  October  1800.  that  the  weir  which  throws  the  water  back  above, 
was  erected  by  Mr.  Wright  ia  1804:  aad,  cooseqoeody.  Mr.  Wright  eooU 
have  DO  utie  to  awiitaia  this  weir  sgaiost  the  Doke  of  Norfolk  ceosaJcred  as 
the  proprietor  of  laod  above^  excepted  by  acttal  grMt];  and  that  grant  is  to 
be  found  in  the  lease  of  October  1800.  and  also  in  the  sobaeqneot  lease  of 
March  1816.  and  therefore  eodares  only  for  the  tem  of  the  latt^  lease,  and 
is  not  a  grant  m  fee  simple,  aoeordiag  to  the  edectof  Mr.  Wright's  agrcemeal 
with  Mr.  Howard. 

As  against  the  IKike  of  Norfolk,  conridcred  as  the  proprietor  of  land  below, 
Mr.  Wright  was  bound,  by  the  lease  of  October  1800.  !o  retom  the  water  which 
should  be  diverted  by  the  weir  into  tlie  river  &>it.  at  a  certain  point  stated, 
and  cooseqoently  had  no  title  to  enable  Mr.  Howard,  aeeording  to  the  agree- 
ment, to  torn  the  water  so  diverted  into  the  Mersey,  at  the  west  end  of  the 
Woodheys.  Mr.  Wrijrht  afterwards,  by  the  lease  of  March  1816,  acquired, 
as  against  the  D^ke  of  Norfolk,  consideied  as  soch  prorpietor  below,  this  right 
to  torn  the  water  ir.to  the  Meraey  ;  bat  he  aeqoired  it«  not  in  fee  simpie.  accor- 
ding to  the  eflect  of  bis  agreement  with  Mr.  Howard,  bat  for  the  term  of  that 
lease  or.ly. 

W;ih  respect  to  Mr.  Tattoo  and  Mr.  Arden.  the  other  proprietors  of  the 
land  below,  between  the  wdr  and  tbe  west  eod  of  the  Woodheya.  it  is  dear 
that  Mr.  Wright  could  have  no  right,  at  the  time  of  filing  the  original  bill,  to 
torn  ihe  water  into  the  Mersey  below  their  lands,  except  by  express 
[*205]  grant  or  license ;  and  no  soch  grant  ^or  license  is  pretended.  The 
Ume  t[>at  has  since  clasped  can  affi>rd  no  presumptiija  of  such  a 
gram ;  becaiHe,  in  fict,  the  water  has  not  been  so  turned  into  the  Merger. 

The  I'-st  oo«?c:.on  to  the  title  does  not  apply  to  the  ose  of  water,  but  to  the 
bod  defr/ised  by  the  Duke  of  Norfolk,  which  forms  a  port  of  one  of  iho  rcscr- 
vr/n.  Mr-  Wrgf.t  has  ondeiiaken  to  grant  the  use  of  this  re5crv«:ir.  in  fe« 
s^mp«e.  to  Mr.  Howard.  It  is  plain  he  can  OMke  no  title  to  it.  except  f«>r  the 
terai  of  -Jte  Duke  of  Noriblts  lease. 

rpoG  the  whols,  I  am  of  opinion  that  Mr.  Wnght  not  only  cou!d  cot  make 
a  gv>3  L'>,  in  the  f^ar  respects  which  have  been  stated,  at  the  time  when  Mr. 
H->ward  gave  notice  of  his  intention  to  abandon  the  contract,  and  at  the  time 
of  ^ung  the  original  bi,!,  but  that  he  cannot  now  make  a  —  - 
mem  respects.  Witbxit  thfckrcg  mvsdf  called  upon  ^.^  ttiAe  W 
d^'zrtC'^.  as  to  ±^  cfjr'^ittic^i  between  land  cccinicicd  *^  ^ 
p»tT.  aci  AzA  c'-»-Uacted  f^r  with  a  view  lo  be  i^ed  ^-J^  ^  *** 
la^:»cant,  I  canarx  now  gire  to  ihe  repreaectatir^  of  > 
^  -^^itr-lzq  :Ult  :  :e  betore  the  master,  in  order  ^ 
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Howard,  at  iha  diitance  orfour(o«n  yoar«i  tu  it^iuin  hi  «  lummtvih  ul  »)«>>  \\U 
tioo,  which  he  was  then  obliged  to  de»ert,  from  Mr.  Wii||luV  iMiilMhi>  to  \\>*s 
form  hit  engagement.  [I] 

The  bill  muit  be  ditmified*  and  withco«tii(  cv()i)|it  ai  to  mo  ihuhIi  mI  iha 
eotu  aa  mzj  have  been  occasioned  by  Mf,  Howard'^  $unnaniUn\%  of  (iMod  Mod 
miafepreteiitatv>9,  which  are  alt/^tiher  4\$ifro¥t4 ;  and  i^^t  those  ro«l« 
be  foid  by  Mr  HowMr4.  Wiih  re«|^;t  l>/  *iU  /:#</*«  hill,  I  fthoil  f*U04l 
^^"eei  tke  three  agreeo»eot4  i^  be  ddivered  up  U^  \m  ^^aiMxIM  ^  b^t 
I  dba.';  Malte  tfata  4e<ree  wiUk/uI  e<#(«;  becai>«e  U/a#  ^^'//m  b/l|  |^iay«  that  it 
enj  be  defi*ut4  *it9^x  t^«eae  af  r^M^crM^la  were  fAA%umA  t/f  i§m$4  a/>d  ii/<*r4;|/ie- 
mi'^x',^9%.  %\^:jp\^A0$  wu/^jL,  1  Jwiye  before  ateCtd*  w^-re  af</>j^'«iu;r  4*a(/#'/v<:d  ^ 
aoit  t  « ii«e  t'Xj  id  '\^  ^y^vn  V/  <t*ac4nira^  iiie  «bvae  vf  »CiP  f^^^x^^d^^^  by 
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who  sustaios  an  actual  injury ;  but  the  action  must  lie  at  any  time  within 
twenty  years  when  the  injury  happens  to  arise,  in  consequence  of  a  new  pur- 
pose of  the  party  to  avail  himself  of  his  common  right.  The  question 
[*204]  of  title  as  to  the  watery  in  *this  casCf  will  readily  be  tried  by  these 
plain  principles.  It  appears  by  the  recitals  in  the  lease  from  the  Duke 
of  Norfolk  in  Ociober  1800,  that  the  weir  which  throws  the  water  back  above* 
was  erected  by  Mr.  Wright  in  1804 :  and,  consequently,  Mr.  Wright  could 
have  no  title  to  nnaintaia  this  weir  ogainst  the  Duke  of  Norfolk  considered  as 
the  proprietor  of  land  above,  excepted  by  actual  grant];  and  that  grant  is  to 
be  found  in  the  lease  of  October  1809,  and  also  in  the  subsequent  lease  of 
March  1816,  and  therefore  endures  only  for  the  term  of  the  latter  lease,. aed 
is  not  a  grant  in  fee  simple,  according  to  the  effect  of  Mr.  Wright's  agreement, 
with  Mr.  Howard. 

As  against  the  Duke  of  Norfolk,  considered  as  the  proprietor  of  land  below, 
Mr.  Wright  was  bound,  by  the  lease  of  Ociober  1809,  to  return  the  water  which 
should  be  diverted  by  the  weir  into  the  river  Goit,  at  a  certain  point  stated, 
and  consequently  had  no  title  to  enable  Mr.  Howard,  according  to  the  agree- 
ment,  to  turn  the  water  so  diverted  into  the  Mersey,  at  the  west  end  of  the 
Woodheys.  Mr.  Wright  afterwards,  by  the  lease  of  March  1816,  acquired, 
as  against  the  Duke  of  Norfolk,  considered  as  such  prorpietor  below,  this  right 
to  turn  the  water  into  the  Mersey  ;  but  he  acquired  it,  not  in  fee  simple,  accor- 
ding to  the  effect  of  his  agreement  with  Mr.  Howard,  but  for  the  term  of  that 
lease  only. 

With  respect  to  Mr.  Tallon  and  Mr.  Arden,  the  other  proprietors  of  the 
land  below,  between  the  weir  and  the  west  end  of  the  Woodheys,  it  is  dear 
that  Mr.  Wright  could  have  no  right,  at  the  time  of  filing  the  original  bill,  to 
turn  the  water  into  the  Mersey  below  their  lands,  except  by  express 
[*205]  grant  or  license ;  and  no  such  grant  *or  license  is  pretended.  The 
time  that  has  since  clasped  csn  afford  no  presumption  of  such  a 
grant ;  because,  in  fact,  the  water  has  not  been  so  turned  into  the  Mersey. 

The  last  objection  to  the  title  does  not  apply  to  the  use  of  water,  but  to  the 
land  demised  by  the  Duke  of  Norfolk,  which  forms  a  part  of  one  of  the  reser- 
voirs. Mr.  Wright  has  undertaken  to  grant  the  use  of  this  reservoir,  in  fee 
simple,  to  Mr.  Howard,  it  is  plain  he  can  make  no  title  to  it,  except  for  the 
term  of  the  Duke  of  Norfolk's  lease. 

Upon  the  whole,  I  am  of  opinion  that  Mr.  Wright  not  only  could  not  make 
a  good  title,  in  the  four  respects  which  have  been  slated,  at  the  time  when  Mr. 
Howard  gave  notice  of  his  intention  to  abandon  the  contract,  and  at  the  time 
of  filing  the  original  bill,  but  that  he  cannot  now  make  a  good  thie  in  either  of 
these  respects.  Without  thinking  myself  called  upon  to  make  any  general 
declaration  as  to  the  distinction  between  land  contracted  for  as  mere  pro- 
perty,  and  land  contracted  for  with  a  view  to  be  used  for  a  commercial  es- 
tablishment,  I  cannot  now  give  to  the  representatives  of  Mr.  Wright  the  chance 
of  perfecting  their  title  before  the  master,  in  order  that  I  may  compel  Mr. 
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Howard,  at  the  distance  ofiburteea  years,  to  return  to  a  commercial  specula- 
tion, which  he  was  then  obliged  to  desert,  from  Mr.  Wright's  inability  to  per- 
form his  engagement.  [1] 

The  bill  must  he  dismissed,  and  with  costs;  except  as  to  so  much  of  the 
costs  as  may  have  been  occasioned  by  Mr.  Howard's  suggestions  of  fraud  and 
miarepresentatioQ,  which  are  altogether  disproved :  and  let  those  costs 
be  paid  by  Mr,  Howard.    With  respect  to  *ihe  cross  bill,  I  shall    [♦206] 
direct  the  three  agreements  to  be  delivered  up  to  be  cancelled;  but 
I  shall  make  this  decree  without  coats ;  because  this  cross  bill  prays  that  it 
may  be  declared  that  these  agreements  were  obtained  by  fraud  and  misrepre- 
sentation, allegations  which,  I  have  before  stated,  were  altogether  disproved  ; 
and  it  is  the  duty  of  the  court  to  discourage  the  abuse  of  its  proceedings  by 
the  introduction  or  imputations  disgraceful  to  character,  which  prove  to  be 
altogether  unfounded.  [2] 


Pott  v.  Gavunu 


189),  3d  Tthnmrj,'—Admini$lrmiUn  9/MMto.— Pr«;fle«. 

AfUr  %.  decree  fur  tbe  •diaiwftmtkw  of  tttete  ia  an  mmietblB  lott,  a  creditor  hftvifia  filed  »  bill 
praying  for  the  wm\  tccQqnte  (which  had  been  directed  by  the  former  decree,)  and  abo  to  have  the 
%metM  manhalled  (which  was  not  prayed  for  or  decreed  in  the  first  tuit,)  the  court  made  a  tecond 
decree,  dii«eti'Dg>  the  usual  accounts  and  the  aoaets  to  be  marshalled,  with  liberty  to  the  master  to 
use  the  aecoonta  taken  under  the  former  decree. 

If  the  second  snit  had  been  merely  for  the  same  oljects  as  the  finK,  the  decree  in  the  first  suit 
would  have  been  a  bar  to  it,  and  the  court,  on  motion  before  answer,  would  have  ordered  all  pro- 
ceedings in  it  to  be  stayed. 

Query,  Whether  there  can  be  a  decree  to'  manhal  the  assets  where  the  heir-at-law  is  an  infant  T 

Tub  plaiotifr  in  this  auit  was  a  simple  contract  creditor  of  Francis  Cecil 
Gallini,  deceased*  The  bill  was  filed  by  her  in  April  1817,  on  behalf  of  her- 
self and  the  other  simple  contract  creditors  of  Gallini  who  should  contribute  to 
the  expense  of  the  suit,  against  his  heir  at-law  and  executors,  and  also  against 
other  persons,  who  were  charged  with  having  possessed  assets  of  the  debtor ; 
and  it  prayed  fur  an  account  of  Gallini's  assets,  that  they  might  be  applied  in 

[1]  That  a  porebiscr  will  not  be  flompellcd  to  take  a  defective  title,  see  Amer.  Ch.  Digest,  Agree- 
noent,  IX ;  Vendor  and  Pttmhaner.  VIU.  Nor  a  doubtful  titb ;  Sihring  v.  JferMraett,  9  Cow.  344. 
A  mere  deficiency  m  quantity  of  tlic  land  to  be  conveyed,  if  susceptible  of  compensation,  will  not 
prevent  a  specific  performance  from  being  decreed  ;  Hepburn  v.  Auld,  5  Cranch,  262.  It  is  suf- 
ficient if  the  vendor  can  make  a  good  title  before  the  decree  is  pronounced,  lb.  Hepburn  v.  Dunlop, 
1  Wheat'  n9  5  Skpiww  v.  Dtimey,  3  Conr,  44^ ;  Pierce  v.  NiekoU,  1  Paige,  244.  See  forUier, 
.Cenn  v.  Cami,  poet,  284;  Bm-eUy  v.  Raine,  poet,  449  ;  Baldwin  v.  Salter,  8  Paige,  473.  A  pur- 
chaser  having  filed  a  bill  for  a  specific  performance,  and  the  master  having  on  reference  reported 
against  the  title,  may  notwithstanding  waive  the' objection  and  compel  the  vendor  to  peiform  the 
agreemeoL  Bennett  v.  Fowler,  2  Beav.  302. 
[2]  4U  to  costs  in  such  cases,  vide  Lawleee  v.  Shaw,  Lloyd  &  Goold,  154. 
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a  due  course  of  administration,  and  that  they  might  be  marshalled.  It  ap- 
peared, that,  it  1815,  very  soon  after  6allini*6  death,  an  amicable  suit  was  in- 
stitutcd  for  the  administration  of  his  assets,  in  which  bis  children,  who  were 
the  residuary  legatees  and  infants,  were  the  plaintiffs,  and  his  executors  and 
trustees,  the  defendants  ;  that,  in  July  1816,  a  decree  was  made  in  that 
[*207]  suit,  which  directed  the  usual  accounts  to  be  taken,  and  the  debts  to  *be 
paid.  Under  this  decree,  the  master  took  the  necessary  proceedings, 
and  caused  advertisements  for  creditors  to  be  published.  Nearly  all  the  credi- 
tors had  come  in  before  the  master,  and  the  time  limited  for  proving  their 
debts  had  expired  in  December  1816.  The  plaintifT  in  this  suit  had  not  come 
in  to  prove  her  alleged  debt  under  that  decree.  The  defendants,  the  execu- 
tors, therefore  submitted  to  the  court,  by  their  answer,  whether  the  plaintiff" 
ought  not  to  have  proved  her  alleged  debt  before  the  master  in  the  prior  suit ; 
and  whether  she  was  now.  entitled  to  proceed  in  this  suit. 

No  report  hud  been  yet  made  by  the  master,  in  the  first  cause ;  and  the  bill 
in  that  cause  did  not  pray  that  the  assets  might  be  marshalled,  nor  was  that 
directed  by  the  decree. 

The  plaintiff'in  this  cause  moved,  on  the  15th  of  April  1818,  pursuant  to  a 
notice,  that  a  fund  in  court  in  the  first  cause  might  be  transferred,  so  as  to  stand 
as  a  fund  in  this  cause.  The  court,  on  this  motion,  did  not  direct  the  fund  to 
be  transferred  ;  but  ordered  that  it  should  not,  in  any  manner,  be  disposed  of 
without  notice  to  the  plaintiff*  in  this  cause,  and  that  she  should  be  at  liberty, 
by  her  solicitor,  to  attend  the  master  on  taking  the  accounts  of  the  personal 
estate  directed  by  the  decree  in  the  first  cause. 

The  cause  came  on  now  to  be  heard. 

Mr.  Bell,  Mr.  TVeslove  and  Mr.  Feat^ky,  for  the  defendants,  insisted  that 
the  decree  in  the  former  suit  was  siifficient,  and  that  they  were  entitled 
[•208]  to  the  same  benefit  of  that  decree,  in  the  present  suit,  as  if  they  •had 
pleaded  it.  As  to  marshalling  the  assets,  that  might  be  done  at  any 
time,  on  an  application  in  the  former  suit.  It  was  decided,  in  Gibbs  v.  Oug- 
ier,{a)  that  a  new  bill  is  not  necessary  for  that  purpose,  in  such  a  case  as  the 
present.  In  order,  therefore,  to  justify  the  plaintiflTfor  instituting  this  suit,  it  is 
necessary  that  she  should  prove  satisfactorily  that  she  had  no  notice  of  the  prior 
suit  and  decree.  In  one  respect  this  suit  is  more  defective  than  the  other,  in- 
asmuch as  the  residuary  legatees  are  not  made  parties  to  it.  If  the  court 
should  be  disposed  to  think  this  suit  justifiable,  it  would  be  the  most  convenient 
course  to  have  it  stand  over  till  after  the  master's  report  is  made  in  the  prior 
suit. 

Mr.  Hart  and  Mr.  Wakefield,  for  the  plaintiff*,  said,  there  were  two  material 
questions  to  be  considered  in  this  case.     1st,  In  what  respect  a  creditor  was 

(fl)  12  Vef.  416.  In  that  ctie  it  was  said  by  Sir  W.  Grant,  M.  R.  "  that  if  it  appeared  for  the 
firat  time  by  the  report,  that  a  specialty  creditor  was  paid  out  of  the  personil  estate,  ii  wonld  not  b^ 
necessary  to  file  another  bill  for  the  purpose  of  marshalling  the  MMts."  That  must  of  coq^  ap. 
ply  unly  to  cases  where  the  heir-at-law  or  devisees  are  parties  to  tho  first  sait 
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to  be  delayed  by  the  decree  in  the  suit  already  subsisting  T  And  3d,  Whether 
the  fih'ng  of  the  bill  in  the  presertt  cause  was  d  step  so  unnecessary  and  vexa« 
tious,  that  the  court  would  not  make  a  decree  upon  it  7  As  to  the  first  ques« 
tion,  the  primary  object  of  the  prior  suit  was,  not  to  satisfy  the  creditors,  but 
to  have  the  accounts  taken  in  an  amicable  way,  and  to  restrain  the  creditors 
from  proceeding  at  law.  The  relief  to  be  had  under  that  suit  was  not  so  am* 
pie  as  that  to  which  the  creditors  were  entitled,  and  which'is  sought,  by 
the  present  bill.  The  heir-at-law  was  a  plaintiflf  in  the  other  *8uit ;  [*209] 
and  there  was  no  case  in  which,  where  the  person  who  had  an  inter* 
est  to  repel  the  claims  of  creditors  was  a  plaintiff  in  a  subsisting  suit,  the  court 
had  thought  that  a  sufficient  reason  to  refbse  to  make  a  decree  at  the  suit  of  a 
creditor.  The  plaintiff  in  this  cause  sought  to  have  the  assets  marshalled, 
which  had  not  been  done  in  the  first  suit. 

Mr.  Bellf  in  reply,  said,  that  the  heir-at-law  was  an  infant  when  the  decree 
in  the  first  cause  was  made,  and  that,  therefore,  the  assets  could  not  be  mar- 
shalled, because  the  parol  would  have  demurred. 

Mr.  Hart  denied  that  the  law  was  so,  and  said,  that  the  parol  demurring 
could  not  delay  a  declaration  of  the  rights  of  the  parties. 

The  VicE-Cif  ANCBLLOR : — ^Inasmuch  as  the  creditors  are  entitled  to  have  the 
assets  marshalled,  and  cannot  have  that  benefit  under  the  former  decree,  I  shall 
make  a  second  decree  for  the  accounts,  adding  a  direction  to  marshal  the  as* 
sets ;  and  that  the  master  shall  be  at  liberty  to  use,  in  this  cause,  the  accounts 
taken  ia  the  former  cause.  I  recommend  an  application  to  be  made,  in  both 
causes,  that  there  may  be  only  one  report  in  both  causes,  and  that  they  may 
both  come  on  to  be  heard  together  for  further  directions. 

Where  there  is  a  prior  decree,  and  a  second  suit  for  the  same  accounts,  and 
DO  farther  relief  than  can  be  had  before  the  master  under  the  first  suit,  the  pro- 
per coarse  is,  to  move  that  the  proceedings  in  the  second  suit  may  be  stayed, 
and  that  the  "plaiotiflT  may  go  before  the  master  in  the  first  suit.  It  is 
not  the  proper  ^course  to  insist  upon  the  first  suit,  in  the  answer,  as  [*210] 
a  bar  to  the  second,  because  putting  in  an  answer,  in  such  a  case,  leads 
to  an  unnecessary  expense. 

If  the  second  suit  prays  further  relief  than  can  be  had  in  the  first  suit,  then 
the  defendant  must  answer ;  and  the  proper  course  is,  to  insist,  in  the  answer, 
upon  the  first  suit,  as  a  bar  to  a  second  decree  for  the  same  objects.[l] 

fl]  Tfw  actor  in  a  ereditoi*i  bill  hatfo  ftur  the  control  of  the  proceedingv,  that  he  maj  diioontinae 
Uv  Bait  at  an/  lime  before  Uiere  hm  been  a  deoree  therein  for  the  benefit  of  himeelf  and  the  other 
eiediton ;  and  the  defendant  at  any  time  before  each  decree  haa  the  right  to  have  the  bill  diemieted 
npoo  paying  what  ia  doe  to  the  complainant  with  interest  and  costs.  Intut  ▼.  Lanaing,  7  Paige, 
588.  Soeh  bill  filed  by  one  creditor;  will  not  proTent  another  creditor  from  filing  a  similar  bill, 
pravioQs  to  a  daoraein  the  first  snU;  bat  as  soon  as  a  decree  U  obtained  in  either  suit,  for  the  bene- 
fit  of  all  tlie  eredUots,  the  praoeedings  in  all  other  saits  may  be  sUyed ;  if  no  other  relief  can  be  obUin  • 
ed  in  snoh  other  suits,  than  ooold  b3  bad  under  the  deoree  already  made.  Ibid.  •«  It  can  never  be 
permitted,"  saya  the  master  of  the  rolls  in  Sheppard  v.  Towgood,  Turn,  ^  Russ.  379,  "  that  the 
pnoffity  of  a  soit  defeotive  in  its  nature,  is  to  exclude  another  suit  that  may  introduce  important 
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Ball  v.  Storib. 

1833,  18th  Fefaroftrj.— I^cfM  of  the  IrUk  court  of  ehMK9ry^^i)e€d,^MiHake. 

An  injonotion  gnnted  bj  the  coart  of  ehaneery  in  Ireland,  to  reitnin  pioeeedinge  at  law  in  that 
oountry,  on  an  interlocntory  application,  is  not  of  itiolf  a  taffieient  groaod  to  obtain  an  injonction, 
in  tbifl  court,  (o  restrain  proceedings  in  an  action  in  the  king's  bench  here,  in  respect  of  the  same 
matter. 

The  constraetlon  of  a  written  instmment  is  the  same  in  oqaitfM  at  kw. 

A  court  of  equity  wOl  reform  an  inslnmient  wfaieh,  by  the  mistake  of  the  drawer,  admits  of  a 
construction  inconsistent  with  the  tmo  agreemient  of  Che  parties,  although  the  party  seeking  to  re- 
form it  himself  drew  the  instrument. 

Thi  plaintiff  filed  his  original  bill  in  this  court,  praying  that  he  might  be  re- 
lieved against  a  judgment  obtained  against  him  by  the  defendant  in  the  court 
of  king's  bench  in  Ireland,  and  that  the  defendant  might  be  restrained,  by  a 
perpetual  injunction,  from  proceeding  in  an  action  commenced  by  htm  against 
the  plaintiff,  in  the  court  of  king's  bench  here,  on  that  judgment. 

George  Henry  Storie,  the  defendant,  in  1808,  purchased  from  .the  Marquis 
of  Headfort  an  annuity  of  1,0002.  a-year,  secured  on  the  real  estates  of  that 
nobleman  in  Ireland,  for  the  sura  of  6«000iL  The  estates  on  which  this  annuity 
was  charged  being  encumbered  by  annuities  to  an  amount  far  exceeding  the 
rents,  an  arrangement  was  made,  in  1811,  by  which  the  Marquis  of  Headfort 
and  Lord  Bective,  his  eldest  son,  were  to  concur  in  suffering  recoveries,  with 

a  view  to  having  tho  estates  conveyed  to  trustees,  for  the  purpose  of 
[*211]    being  sold  ;  and  the  trustees  were  authorized  to  purchase  the  *annui* 

ties  of  the  annuitants,  by  giving  them  debentures  for  the  amount  of 
their  purchase-moneys,  carrying  interest  at  five  per  cent,  and  to  be  discharged 
out  of  the  produce  of  the  sale  of  the  estates;  the  annuitants  agreeing,  upon 
having  such  debentures,  to  concur  in  the  intended  sale.  The  defendant, 
amongst  others,  acceded  to  this  arrangement;  and,  in  1811,  received  six  de- 
bentures, for  1,000/.  each,  carrying  interest  at  fii'e  per  cent.  Part  of  the  es- 
tates was  sold  by  the  trustees ;  but,  as  there  were  many  encumbrances  prior 
to  the  defendant's,  and  as,  under  the  arrangement  which  had  been  entered  in- 
to, each  encumbrancer  was  to  be  paid  off  according  to  his  priority,  no  part  of 
the  proceeds  of  the  sale  was  received  by  the  defendant.  In  the  year  1816, 
the  defendant  filed  his  bill,  in  this  court,  against  the  trustees,  alleging  misappli- 
cation of  the  funds. 

The  plaintiff,  in  1816,  was  the  solicitor  and  agent  for  Lord  Bective,  in 
Ireland  ;  and,  in  the  year  1818,  was  in  London,  engaged  in  settling  some  of 
his  lordship's  affairs.  Overtures  were  at  that  time  made  to  thd  defendant  by 
Lord  Bective,  for  a  settlement  of  the  defendant's  claim,  provided  he  would 

mtttera,  without  which  complete  justice  csnnot  be  done  to  the  cfeditore.*'  It  wts,  In  that  ease  4U 
rected,  that  the  subsequent  suit  **  must  be  supplemental  to  the  former  sttit  and  lnootp«imted  with 
it ;  it  must  be  referred  to  the  same  master ;  the  solioitor  for  these  creditors  most  have  liberty  to  at. 
tend  the  proceedings  under  the  former  decree;  and  the  gmieiml  aeeooni  is  Ml  to  be  gMM  iato 
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desist  from  the  suit  which  he  had  commenced  io  this  court.  But  before  any 
arrangement  on  the  subject  could  be  completed,  Lord  Bective  was  obliged  to 
leave  London,  and  he  authorized  the  plaintiff*,  as  his  agent,  to  conclude  an 
agreement  with  the  defendant.  Accordingly,  on  the  13th  of  April,  1818,  a 
memorandum  of  agreefnent  was  signed  by  the  defendant,  and  by  the  plaintiff 
on  behalf  of  Lord  Bective,  by  which  it  was  agreed  that  the  4,000/.  should  be 
paid  to  the  defendant  on  the  24ih  of  April,  1818,  and  another  sum  of  4,000/. 
on  the  24th  of  July,  18]  8,  in  satisfaction  of  his  six  debentures;  and  in 
^consideration  of  these  payments,  the  defendant  agreed  to  dismiss  his  [*212] 
bill  on  payment  of  all  his  costs. 

After  this  memorandum  of  agreement  had  been  signed,  it  was  fotind  that 
the  sum  due  to  the  defendant  in  respect  of  his  debentures,  with  interest  up  to 
the  24lhof  July,  1618,  was  8,200/.;  and  the  plaintiff  agreed  that  the  defendant 
should  have  this  additional  sum  of  200/.  As  to  this  additional  sum  of  200/« 
the  plaintiff  agreed  to  give  his  own  security,  and  to  bind  himself,  personally 
for  the  payment  of  it.  But  there  was  no  intention  that  the  plaintiff  should 
make  himself  liable  for  any  part  of  the  defendant's  claim  beyond  the  200/. 
Pursuant  to  this  agreement,  the  plaintiff,  on  the  24th  of  April,  1818,  paid  4,000/. 
to  the  defendant ;  and  articles  of  agreement,  dated  on  the  same  day,  and  made 
between  the  defendant  of  the  one  part,  and  the  plaintiff,  on  behalf  of  Lord 
Bective,  of  the  other  part,  were  executed  for  the  purpose  of  carrying  into 
effect  the  agreement  expressed  in  the  memorandum ;  and  therefore,  containing 
amongst  other  provisions,  a  covenant  for  payment  of  the  4,000/..  on  the  10th 
of  July,  1818:  but  this  covenant  was  so  framed  as  to  make  the  plaintiff  per- 
sonally  liable  for  the  4,000/.,  as  well  as  for  the  200/. 

Lord  Bective  did  not  pay  the  4,200/.  on  the  10th  of  July,  1818,  pursuant 
to  this  agreement,  and,  therefore,  soon  afterwards,  the  defendant  brought 
an  actbn  against  the  plaintiff  for  the  200/.,  and  recovered  that  sum.  In 
consequence  of  the  non-payment  of  the  remaining  4,000/.,  the  defendant  re- 
commenced his  proceedings  in  this  court,  against  the  trustees  upon  the  deben- 
tures. In  1821,  however,  he  discovered  that  the  articles  of  agreement 
were  so  drawn  as  to  make  the  •plaintiff  personally  liable  for  the  4000/.;  [♦213] 
and,  therefore,  immediately  commenced  an  action  against  him  in  thecourt 
of  king's  bench  in  Ireland,  and  recovered  judgment  for  that  sum.  Upon  this  the 
plaintiff  filed  a  bill  in  the  court  of  chancery  in  Ireland,  stating  the  facts  as  to 
the  agreement,  and  the  mistake  by  which  the  plaintiff  was  made  personally 
liable  for  the  4,000/.,  and  praying  for  an  injunction  to  restrain  the  defendant 
from  proceeding  on  the  judgment.  The  master  of  the  rolls  in  Ireland  refused 
an  application  made  to  him  by  the  plaintiff  for  an  injunction  ;  but  the  lord 
chancellor  of  Ireland,  on  an  appeal  to  him,  granted  the  injunction.  The  plain- 
tiff having  afterwards  come  over  to  this  country,  the  defendant  commenced 
an  action  against  him  in  the  court  of  king's  bench  here,  upon  the  judgment  re- 
covered in  Ireland.    Upon  which  the  plaintiff  filed  his  bill  in  this  court,  stating 
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the  facts  before- mentioned,  and  that  the  plaintifT commenced  his  action  in  this 
country  with  full  notice  of  the  injunction  granted  by  the  court  of  chancery  in 
Ireland,  and  therefore  praying  that  it  might  be  declared  that/nnder  the  circom* 
stances  before  stated,  the  plaintiff  was  entitled  to  be  relieved  against  the  judg- 
ment obtained  against  him  in  the  court  of  king's  bench  in  Ireland,  and  that  the 
defendant  might  be  restrained,  by  a  perpetual  injunction,  from  proceeding  on 
that  judgment,  and  from  all  other  proceedings  to  procure  payment  from  the 
plaintiff  of  the  4,000/. 

To  this  bill  the  defendant  put  in  a  general  demurrer  for  want  of  equity,  and 
the  case  now  came  on  to  be  heard  on  the  demurrer. 
Mr.  Bell  and  Mr.  Pemberton  for  the  bill : — 
[*214]  I.  As  to  the  articles  of  agreement,  though  the  plaintiff  *is  through 
mistake,  made  liable  at  law,  yet  he  cannot  be  considered  liable  in  equi- 
ty. Even  at  law,  where  one  acting  as  an  agent  executes  a  deed,  it  is  consi* 
dered,  not  as  the  deed  of  the  agent,  but  of  the  principal.     Wilks  v.  Back.(a) 

II.  This  court  will  adopt  the  decision  of  the  Irish  court  by  which  theinjunc^ 
tion  was  granted.  It  has  been  decided  that,  since  the  union,  the  judgment  of 
an  Irish  court  is  not  to  be  considered  as  the  judgment  of  a  foreign  court.  Col* 
lins  V.  Lord  Maihew.{b)  This  court,  therefore,  will  consider  itself  bound  by 
the  decree  of  the  court  of  chancery  in  Ireland,  just  as  the  court  of  king's  bench 
considers  itself  bound  by  the  judgment  of  an  Irish  court  of  law. 

Mr.  Trollope,  for  the  demurrer,  relied  on  the  fact,  that  the  injunction  obtain- 
ed in  Ireland  had  been  granted  on  an  interlocutory  application  ;  and  contend- 
ed that  the  case  stated  by  the  bill  was  not  strong  enough  to  induce  this  court 
to  interfere. 

The  Vice-chancellor  :--^It  has  been  insisted  that  this  court  ought  to  fol- 
low the  court  of  equity  in  Ireland,  by  granting  the  injunction  which  is  sought 
for  by  the  plaintiff,  without  entering  into  the  merits  of  the  case.  1  cannot  en- 
tertain that  opinion.  An  interlocutory  order  of  the  court  of  chancery  in  Ire- 
land, can  only  be  regarded  here,  as  an  authority,  and  not  as  binding  upon  the 
court ;  although  a  final  judgment  of  that  court,  in  a  case  in  which  it  has  eon- 
current  jurisdiction,  might  be  entitled  to  different  consideration.  In 
[*215]  the  present  case,  the  judgment  was  *obtained  in  the  court  of  king's 
bench  in  Ireland,  upon  a  written  agreement.  The  plaintiff  alleges  by 
his  bill-|hat  he  contracted,  in  that  agreement,  as  an  agent  merely,  and  not  as 
principal.  But  I  cannot  hold  that  this  is  a  case  for  relief  in  equity  ;  becausct 
in  the  construction  of  a  written  agreement,  equity  must  follow  the  law.  The 
demurrer  to»  this  bill  must,  therefore,  I  think,  be  allowed.  But,  as  the  real 
merits  of  the  case  are  not  raised  by  the  present  state  of  the  pleadings  ;  and  as 
the  plaintiff,  if  he  can  entitle  himself  to  relief,  must  do  so  by  a  bill  which  seeks 
relief,  by  praying  that  the  articles  of  agreement  may  be  reformed  according  to 
the  true  intention  of  the  parties,  upon  the  ground  that,  by  mistake,  they  have 
not  been  so  framed,  I  shall  permit  the  plaintiff  to  amend  his  bill. 

(a)9EMt,  143.  (6)  5  East,  473. 
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The  bill  was  afterwards  amended,  and  Lord  Bective  made  a  defendant. 
The  amended  bill  prayed,  that  the  articles  of  agreement  might  be  reformed 
according  to  the  memorandum  and  the  intention  of  the  parties,  by  limiting  the 
liability  of  the  plainrifT  to  the  payment  of  the  200/.;  and  that  the  defendant, 
Lord  Bective,  might  be  decreed  to  execute  such  inttrument  as  might  be  ne- 
cessary for  binding  him  to  the  performance  of  the  agreement  on  his  part,  and 
thai  the  defendant  Storie  might  also  be  decreed  to  do  all  acts  necessary  on  his 
part  towards  rectifying  the  agreement.  It  charged,  that  it  was  not  the  inten* 
tion  of  the  parties  that  the  plaintiff  should  make  himself  personally  liable  for 
any  sum'  beyond  the  200/.  and  that  his  personal  responsibility  for  the  payment 
of  the  4,000/.  was  never  contemplated  by  either  party,  and  formed  no  part  of 
the  contract ;  and  that  the  defendant  Storie,  in  the  bill  filed  by  him  in 
this  court  in  November  1818,  for  carrying  the  agreement  *into  execu-  [♦216] 
tion,  stated  that  it  was  executed  by  the  plaintiff,  on  behalf  of  Lord 
Bective,  and  as  his  lordship's  agent ;  and  that  it  was  by  mistake  that  the  agree- 
ment was  so  framed  as  to  make  the  plaintiff  liable  for  the  4,000/.  The  defen- 
dant  Storie  put  in  his  answer  to  this  bill,  and,  in  efiect,  admitted  that  it  was  by 
mistake  that  the  plaintiff  was  made  personally  liable  for  the  4,000/1  But  the 
answer  stated  that  the  articles  of  agreement  were  drawn  by  the  plaintiff  him- 
self; thai  the  solicitor  of  the  defendant  Storie  prepared  articles  of  agreement 
pursuant  to  the  memorandum,  but  that  the  plaintiff  objected  to  the  deed  thus 
prepared  by  the  defendant's  solicitor,  on  the  ground  that  it  was  too  long,  and 
therefore,  proposed  to  substitute  a  draft  which  he  had  himself  prepared.  The 
draft  of  the  plaintiff  was  accordingly  adopted,  only  that  an  additional  clause 
was  inserted,  at  the  time,  by  the  defendant's  solicitor,  which  provided  for  the 
payment  of  the  200/.  by  the  plaintiff,  and  rather  tended  to  favor  the  construc- 
tion of  his  personal  liability  for  the  4,000/. 

The  plaintiff  having  obtained  the  common  injunction  ;  and  the  order  nisi  for 
dissolving  it  having  been  obtained,  cause  was  now  shown,  on  the  merits,  against 
dissolving  the  injunction. 

Mr.  Bell  and  Mr.  Pemberton  for  the  plaintiff,  relied  on  the  following  cases, 
in  which  the  court  had  reformed  instruments  which  had  been  framed  by  mis- 
take in  a  manner  contrary  to  the  intention  of  the  parties,  even  where  the  instru- 
ment vvas  framed  by  one  of  the  parties.  Acton  v,  Pierce,{c)  Bishop  v. 
Church,{d)  Welsh  v.  Harvey, {e)  Prohart  v.  Clifford.{J)  Simpson  v.  Van- 
ghanXg)  ^Thomas  ▼.  Frazer.(h)  In  re  Bale  ^  Henckell,(i)  Grace  v.  [•217] 
Freeman^{k)  Bum  v.  Burn.{l)  They  also  contended  that  the  mistake 
in  this  case  was  occasioned  by  the  clause  introduced  by  the  solicitor  of  the  de- 
fendant. 

(0  S  Vera.  480.    S.  C.  Fro.  Cha.  237.  (<f)  2  Ves.  100,  mod  371.    S.  C.  3.  Atk.  691. 

(0  Cited  2  Vc«.  102.  (/)  Ibid.  (g)  2  Atk.  31. 

(A)  3  V«s.  399.  (s)  3  VeB.  400,  in  not.  {k)  Ibid. 

(I)  3  Ves.  573.  In  the  case  of  Acton  ▼.  Pierce^  where  there  was  a  bond  to  the  intended  wife  ex. 
lingotahed  mt  law  by  the  arter-marria^,  the  prii^iple  of  the  decision  was,  that  the  instrument  waa 
eridence  of  the  contract  to  pay ;  and  their  heirs,  being  named,  were  bound,  as  well  as  execaton. 
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Mr.  Trollope  ior  the  defepdant,  insisted  that  the  plaintiff,  under  the  circum- 
stances, was  not  entitled  to  have  the  deed  reformed. 

The  Vice-Chancellor  seemed  at  first  disposed  to  think,  that,  as  the  piaintiflf 
was  himself  a  professional  man,  and  drew  the  deed  with  his  own  hand,  he  was 
not  entitled  to  relief  on  the  ground  of  mistaiie.  But  his  Honor  said,  he  would 
take  time  to  consider   the  case;   and  afterwards  pronounced  the  following 

judgment. 
[^218]  *The  Yicb-Cbancellor  : — ^If  called  upon  to  decide  this  case  upon  the 
present  state  of  the  record,  1  shall  be  bound  to  conclude  that  the  instru- 
ment in  question  did  not  legally  effectuate  the  real  intention  of  the  parties,  and 
that  it  was  not  the  true  agreement,  that  the  plaintiff  should  be  personally  bound 
for  the  sum  of  4.000/.  which  was  demanded  by  the  action  at  law.  For  the 
purpose  of  this  injunction,  I  assume  that  fact.  Then  the  question  is,  whether 
in  respect  that  the  instrument,  with  the  exception  of  the  sixth  clause,  was 
drawn  by  the  plaintiff  himself,  who  is  a  professional  person,  he  can  be  per- 
mitted  to  say,  that  the  instrument  does  not  contain  the  true  agreement. 

I  am  very  much  disposed  to  adopt  the  argument  at  the  bar,  that,  if  the  in- 
strument had  been  executed  as  drawn  by  the  plaintiff,  it  would  not,  at  law, 
have  fixed  the  plaintiff  with  the  personal  obligation  to  pay  the  4,000/.  and  that 
the  introduction  of  the  sixth  clause,  which  was  not  drawn  by  the  plaintiff,  but 
by  the  solicitor  to  the  defendant,  has  in  truth  occasioned  the  present  legal  con- 
struction of  the  instrument.  If  this  be  so,  then  this  is  reduced  to  the  common 
case  of  an  instrument  to  be  reformed  in  equity,  because  the  drawer  has,  by 
mistake,  miscarried  in  the  expression  of  the  agreement  of  the  parties. 

If,  however,  this  case  requires  riie  decision  of  the  court  upon  the  point, 
whether  a  court  of  equity  will  refuse  to  reform  an  instrument  which  has  mis- 
taken the  intention  of  the  parties,  because  it  happened  to  be  drawn  by  the 
party  seeking  that  reformation,  I  am  prepared  to  give  my  opinion  upon  that 
point.  The  rule  at  law,  that  evidence  is  not  admissible  to  contradict 
[*219]  or  •explain  a  written  instrument,  stated,  si»ip//ci<€r,  is  received  in 
equity  as  well  as  at  law.  A  court  of  equity  does,  nevertheless  as- 
sume a  jurisdiction  to  reform  instruments,  which,  either  by  the  fraud  or  mis- 
take of  the  drawer,  admit  of  a  construction  inconsistent  with  the  true  agree- 
ment of  the  parlies.     And,  of  necessity,  in  the  exercise  of  this  jurisdiction,  a 

So  in  Probert  v.  Clifford,  which  was  llie  case  of  t  joint  coyentnt,  by  father  tnd  son.  that  the  wifc'a 
jointure  ahould  continae  300/.  a  year,  the  covenant,  being;  an  ezecatory  agreement,  waa  bcM  to  be  evL 
dence  of  the  teveralengai^ementt  of  both  father  and  aon ;  and  beira,  being  named,  wero  boasd  aa  weU 
aa  executors.  In  Bishop  ▼.  Church,  Lord  Hardwicke  puU  the  case  upon  the  ground,  that,  altboagh 
the  obligation  was  joint,  yet  the  condition  being  ••  if  they  or  either  of  them  should  pay,"  waa  evv 
dence  of  a  acveral  agreement.  Perhaps  this  view  of  theae  two  caaca  ia  hardly  to  be  supported,  be- 
cause  it  amounts  to  this,  tliat,  upon  the  whole  inatrament,  at  law,  the  agreement  ia  join|,.aDd  in 
equity,  aeveral.  In  Simpson  v.  Vavghan,  the  condition  was  joint  as  well  as  the  obligation,  and  Uie 
court  proceeded  upon  t|ie  ground  of  mistake,  simply.  Jn  these  four  cases,  the  bonds  were  fiUed  up 
by  one  of  the  joint  obligors,  and  there  was  no  other  evidence  of  mistake  than  the  reasooablo  pre- 
sumption arising  from  the  general  circani»tances  of  the  case,  and  the  igncunnce  of  the  parties  whp 
filled  up  the  bond.    In  Bishop  v.  Church,  the  bond  was  filled  up  by  Bishop,  the  oblige*. 
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coorl  of  equity  receives  evidence  of  the  true  agreeroeot  to  contradiction  of  the 
written  ioatrunneot.  [1]  If  the  true  agreement  atid  the  consequent  mistake 
in  the  written  instruinent  be  established  by  the  evidence,  can  a  court  of  equity 
refiiae  relief,  because  it  appears,  that  the  party  seeking  relief  himself  drew  the 
insirumeot ;  unless  it  be  a  principle  in  a  court  of  equity,  not  to  relieve  a  party 
against  his  own  mistakes. 

There  is  no  such  principle  in  a  court  of  equity.  Common  mistake  is  tiie 
ordinary  head  of  jorbdictioo ;  and  every  party  who  comes  to  be  relieved  against 
ao  agreement  which  he  has  signed,  by  whomsoever  drawn,  csomes  to  be  re> 
lieved  against  his  owjn  mistake. 

In  Bishop  v.  Ckurcht  the  bond  was  drawn  by  the  obligee,  in  whose  favor 
it  was  ealabiished  to  be  several  as  well  as  joint«  If,  therefore,  this  instrumenC 
had  been  wiy>lly  drawn  by  the  plaintifl^  I  should  still  have  been  of  oinnioot 
that  i\fe  injunction  must  be  continued. 


*  Waters  v.  Mathbw  and  others.  [220*] 

1823, 13Ui  wad  SOth  NoTemlMr,  And  5Ui  Deeemiier ; — Plea  ofouUawry. — Praetiee. 

A.  plaa  of  ootlurrj  to  which  neither  an  office  copy  of  the  record  of  the  oiiUewry»  nor  of  the 
eofUs  MlUgaium  wm  annexed,  bnt  only  a  certificate  from  the  eleik  of  the  outlawry,  wm  held 
to  be  bad ;  bat  leave  was  given  to  amend  it,  becaoM  the  defect  was  caused  by  a  mistake  of  the 
eJerk  of  the  ooUawriea,  and  not  of  the  defendant,  and  did  not  affect  the  substance  of  the  plea. 

Ths  bill  in  this  cause  prayed  for  an  account  of  the  money  produced  by  the 
sales  of  certain  real  estates,  which  had  been  sold  by  the  defendants,  under  a 
conveyance  made  to  them,  by  the  plaintifl)  for  that  purpose.  To  this  bill  the 
defendant.  May  hew,  put  in  the  following  plea : 

**  This  defendant  not  confessing,  &c.  saith  that  the  said  complainant  now  is 
and  standeth  a  person  outlawed,  and  thereby  disabled,  by  the  laws  of  this 
realm,  to  sue  or  commence  any  action  or  actions,  suit  or  suits  in  this  honor- 
able court,  or  in  any  other  court,  until  the  said  outlawry  be  reversed  by  due 
course  of  law.  For  this  defendant  saith,  that,  on  Monday  next  after  the  Feast 
of  St.  Jobo»  in  tJie  second  year  of  the  reign  of  his  majesty  King  George  the 
Fourth,  the  said  complainant,  by  the  name  of  Edmund  Waters,  late  of  the 
Haymarket  in  the  county  of  J^iddlesex,  Esq.  was  outlawed  in  an  action  of 
trespass  on  the  case  for  300/.  at  the  suit  of  R.  Hill,  (as  by  the  said  outlawry, 
$ub  pede  agiUi,  hereunto  annexed  appeareth ;)  and  further,  that,  on  Monday 
next,  after  the  Fe«9t  of  AU  Saints,  in  the  second  year  of  the  reign  of  his  present 
Majesty,  King  George  the  Fourth,  the  said  complainant,  by  the  name  of  Ed- 
mund Waterst  late  of  Iiondon,  Esq.  was  outlawed  in  an  action  of  trespass  on 

[1]  Altlumgh  there  is  nothing  m  writing  to  which  the  parol  evidence  may  utt^oh.  AU»Mndtr  ▼. 
CSrsfMs,  Uoyd  Jb  Goold,  145.  As  to  the  jurisdiction  of  chancery  to  correct  misUkes  in  written 
instouiueuto.  Tide  Aner.  Ch.  Digwt,  Jorisdiotion,  XI. 
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the  case  for  200A,  at  the  suit  of  Joseph  Cooper,  Joseph  Watson,  Thomas 
Osborne  Stock,  and  Ford  Wilson  (as  by  the  said  last- dneptioned  outlawry,  suh 
pede  sigillh  hereunto  also  annexed  appeareth)  both  of  which  said  outlawries 
do  yet  stand  and  remain  in  full  force  and  unreversed.  And  this 
[*221]  defendant  doth  aver  that  the  ^said  Edmund  Waters,  the  complainaDt 
named  in  the  said  bill  of  complaint,  and  the  said  Edmund  Waters 
named  in  the  certificated  of  the  said  outlawries,  sub  pede  sigillU  hereunto  an- 
nexed, is  one  and  the  same  person,  and  not  diverse  and  several ;  and  there- 
fore  this  defendant  doth  humbly  demand  the  judgment  of  this  honorable  court, 
whether  or  no  he  shall  be  compelled  to  make  any  otlier  or  further  answer  to 
the  said  complainant's  bill  of  complaint,  until  the  said  complainant  shall  have 
reversed  each  and  every  of  the  said  outlawries,  and  thereby  become  a  person 
of  ability  and  capable  to  exhibit  a  bill  of  complaint  against  this  defendant;  and 
in-  the  mean  time,  this  defendant  prays  to  be  dismissed,  dec." 
The  following  certificates  were  annexed  to  the  plea : 

**  London,  June^  1821. 
"  Edmund  Waters,  late  of  the  Haymarket,  in  the  county  of  Middlesex,  Esq. 
outlawed  in  London,  on  Monday  next  after, the  Feast  of  St.  John,  before  the 
Laiin  Gate,  in  the  second  year  of  the  reign  of  KingGco.  the  4th,  at  the  suit  of 
Richard  Hill. 
•'  R.  Hill,  (l.  s.)  Case  300/.'* 

"  Examined,  John  Young,  deputy  clerk  of  the  outlawries.'* 

••  London^  NoDember,  1821. 
"  Edmund  Waters,  late  of  London,  Esq,,  outlawed  at  the  hustings  of  com- 
mon pleas,  held   at  the  Guildhall  in  and  for  the  city  of  London,  on  Monday 
next  after  the  Feast  of  All  Saints,  in  the  second  year  of  his  present  majesty. 

King  Geo.  the  4th. 
[•222]        *"  At  the  suit  of  Joseph  Cooper,  Joseph  Watson,  Thomas  Osborne 
Stock,  and  Ford  Wilson, 
••  Beavbn,  (f..  8.)  Case  200/." 

"  Examined,  H.  Haines,  clerk  of  the  outlawry." 

Mr.  Hart,  Mr.  BeU,  and  Mr.  Bridger,  for  the  plaintiff:— Formerly  it  was 
usual  to  annex  to  a  plea  of  outlawry  the  whole  record  of  the  outlawry  under 
the  seal  of  the  court  from  whence  it  issued.  Co.  Litl.  128,  b.  Mitf.  184. 
But  latterly  it  has  been  the  practice  to  annex  the  capias  utlagatum  only,  under 
the  seal  of  the  court.  1  Lutwyche,  6.  Clift's  Entries,  14.  5  Bac.  Ab.  235. 
Here  there  is  neither  the  record  nor  the  capias ;  but  there  is  onlv  a  certificate 
from  the  clerk  out  of  the  outlawries,  that  the  plaintiff  has  been  outlawed.  It 
is  necessary  to  have  the  capias  utlagatum  annexed  ;  for  that  proves  that  the 
person  against  whom  the  process  issued  did  not  appear'  before  XiCe  exigent  was 
returned. 

If  this  outlawry  is  improperly  pleaded,  the  defendant  oannot  be  permitted  to 
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amend  his  plea.  Because  this  is  a  dilaiury  plea  ;  aod  pleas  of  that  kind  are 
never  allowed  to  be  amesded.  There  is  reason  to  believe  that  the  capiat 
uilagaium  has  never  been  returned  i  and  therefore  this  outlawry  is  inconi- 
plete« 

Mr.  HeaUt  for  the  defendant :— Outlawry  is  pleaded  at  law  in  the  same 
way  as  it  is  pleaded  in  this  case.  The  seal  of  the  officer  of  the  court,  is  Che 
seal  of  the  court ;  and  this  certificate  is  evidence  that  Uiis  record  is  complete. 
The  outlawry  is  complete  before  the  capias  utlagaium  is  sued  out ;  it 
is  the  foundation  pf  the  c^gfiai ;  and  that  writ  is  the  fruit  *of  the  [*223] 
outlawry,  is  given  for  the  benefit  of  the  subject  after  the  outlawry  is 
complete. 

If  it  is  necessary  for  us  to  have  an  office  copy  of  the  capias  sub  pede  sigiUi^ 
it  is  not  necessary  to  annex  it  to  the  plea.  It  may  be  produced  in  court,  at 
any  time.    It  is  only  said,  in  the  books,  that  it  is  usual  to  annex  it  to  the  plea. 

The  YicB  Chancellor  : — This  is  a  perfect  plea  of  the  outlawry.  But  that 
is  not  sufficient*  There  must  be  evidence  of  the  fact.  Formerly  the  office 
copy  of  the  record  was  required  to  be  annexed  to  the  plea  for  that  purpose. 
Afterwards  an  office  copy  of  the  capias  utlagaium  was  considered  sufficient. 
And  the  question  is,  whether  the  modern  practice  has  established  that  a  certi* 
cate  from  the  clerk  of  the  outlawries  is  equivalent  to  the  capias.  Let  this 
plea  stand  over  till  the  next  day  for  hearing  pleas  and  demurrers,  and,  in  the 
mean  time,  let  the  register  ascertain  what  is  the  practice  of  the  court  upon 
the  subject,  by  referring  to  the  records ;  and  if  it  turns  out  ihdt  the  capias  ut- 
lagaium ought  to  have  been  annexed,  I  shall  permit  the  plea  to  be  amended  ; 
for  the  objection  that  has  been  raised  extends  to  the  form  only  of  the  plea, 
and  does  not  afiect  the  substance. 

The  plea  was  again  called  on  ;  but  no  precedents  had  been  found  in  support 
of  the  practice,  as  it  had  been  stated  by  the  defendant's  counsel.  Mr.  Heald 
said,  that  he  had  received  a  certificate,  stating  that  what  was  called  the  seal 
of  the  court  was  the  seal  of  the  officer  of  the  court;  and  that  the  documents 
annexed  to  this  plea,  were  the  certificates  usually  given  in  cases  of  out- 
lawry. 

♦The  VicB  Chancellor: — ^I  never  can  hold  the  outlawry  in  this  [*224] 
case  to  be  properly  pleaded,  unless  this  manner  of  pleading  it  is  shown 
to  have  become  proper  by  inveterate  practice*  If  that  is  not  shown,  I  roust 
hold  this  plea  to  be  bad,  for  want  of  judicial  evidence  of  the  outlawry.  But, 
as  it  would  be  hard  that  this  defendant  should  be  deprived  of  his  rights  by  the 
mistake  of  the  officer  of  the  court  to  whom  he  applied,  I  shall  permit  him  to 
move  to  amend  his  plea,  on  first  giving  notice  of  the  motion  to  the  plaintiff. 

Mr.  Heald,  moved,  that  the  defendant  might  be  at  liberty  to  withdraw  his 
plea  filed  in  this  cause,  and  to  amend  it  by  annexing  an  office  copy  of  the  ex- 
igent, or  record  of  the  outlawry,  upon  which  the  plaintiff  was  declared  an 
outlaw. 

Mr.  Bell  opposed  the  motion  and  said,  that  a  plea  of  outlawry  was  not  a 
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plea  to  the  merits  of  the  case  ;  but  the  effect  of  it  was  only  to  suspeil^d  the 
cause  uotil  the  outlawry  was  reversed  ;  and  that  it  was  the  role  of  the  coortsi 
never  to  give  any  indulgence  to  a  plea  which  did  not  meet  the  merits  of  the 
case. 

The  VicbChancellor:— If  the  defect  of  this  plea  had  been  eanssd  by  the 
negligence  or  inattention  of  the  defendant,  I  Would  not  have  allowed-  him  to 
amend  it ;  but  that  was  not  the  case  ;  for  this  informality  was  occasioned  by 
the  error  of  a  public  officer  to  whom  the  defendant  applied  in  order  to  do  what 
was  right  upon  the  occasion.  It  is  now  found  that  the  clerk  of  the  outlawries 
was  mistaken  and  I  must,  therefore,  relieve  the  defendant  from  the  error  which 
he  has  been  led  into  by  the  mistake  of  that  public  officer. 

Motion  granted. 


[•225]  ♦Waters  v.  Chambers. 

1822, 14th  Deeember ;  1823.  30th  March.— PZea  cf  Outlawry^Praetiee. 
A  defendant  against  whom  an  atUchment  was  iuued  for  want  of  an  answer,  may  file  a  plea  of 
outlawry. 

In  this  case,  the  defendant,  Chambers,  had  put  in  a  plea  of  outlawry  after  an 
attachment  had  issued  against  him  for  want  of  an  answer.  Mr.  Hart^  Mr. 
BeU,  and  Mr.  Bridger^  for  the  plaintiff  now  moved,  that  the  pica  might  be 
taken  off  the  file.  They  said  that  a  plea  of  outlawry  was  a  dilatory  plea ;  and 
that,  upon  the  principle  established  by  the  case  of  Curzon  v.  Lord  De  La 
Zouch,{a)  such  a  plea  could  not  be  filed  by  a  defendant  who  was  in  contempt. 

Mr.  Heald  and  Mr.  Rose  opposed  the  motion. 

The  yice-Chancellor  said,  that  he  had  consulted  the  register,  Mr.  Walker, 
and  was  of  opinion  that  a  plea  of  outlawry  might  be  filed  after  an  attachment 
had  issued. 


Sanders  v.  Murnet. 

1823,  8th  and  20th  March,  and  17th  ApriL— PZea  aud  anawer^-Praetice. 
A  defendant  against  whom  an  attachment  with  proclamations  has  issued,  may  put  in  a  plea  and 
answer,  if  the  writ  has  not  bean  returned,  but  cannot  do  eo  if  tke  writ  has  been  returned. 

An  attachment  with  proclamations  had  issued  against  the  defendant,  for  not 
putting  in  his  answer  to  the  bill.  After  the  day  on  which  the  attachment  with 
proclamations  was  returnable,  the  defendant  put  in  a  plea  and  answer,  without 
having  obtained  the  leave  of  the  court  for  that  purpose.  It  did  not  appear  that 
the  writ  bad  been  actually  returned,  before  the  plea  and  answer  were  filed. 

Mr.  Lowndes,  for  the  plaintiff,  now  moved  that  the  plea  and  answer 
[*226]    might  be  taken  off  the  file.    He  said,  •that  &  defendant  could  not  put 

(«)  1  Swans.  186. 
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in  a  plea  and  answer,  afler  ad  aUaehment  with  proclamations  had  is* 
sued  against  him,  without  having  previously  obtained  the  leave  of  the  court ; 
and  he  cited  Beames'  Ord.  Chan.  178.  Gilb.  For.  Rom.  71,  72.  "  The  rea- 
son  why,  upon  the  first  contempt  on  the  attachment,  they  allow  a  commission 
to  issue,  or  a  plea  or  demurrer  to  be  put  in,  is  because  it  does  not  appear  to  be 
an  affected  delay  ;  and,  therefore,  upon  tendering  the  costs  of  the  attachment, 
the  defendant  may  take  his  commission  ;  and,  upon  like  tender,  the  plea  and 
demurrer  are  to  be  received.  But,  if  there  regularly  issues  an  attachment  with 
proclamations,  the  defendant  cannot  of  course  purge  his  contempt  by  a  mere 
tender ;  but  he  must  apply  to  the  court  to  show  that  his  plea  and  demurrer  are 
proper,  and  to  exhibit  a  proper  excuse  for  his  delay,  that  the  court  may  see 
that  there  is  no  further  likelihood  of  delay  by  the  plea  or  demurrer  put  in,  or 
by  the  commission  to  answer  granted.**  Uoyd  v.  Guntert{a)  Newton  v. 
DenU{h) 

Mr.  Spence,  for  the  defendant  admitted,  that,  if  the  attachment  with  procla- 
mations had  been  actually  returned,  the  defendant  could  not  have  filed  a  plea 
and  answer ;  but  he  said  that  the  defendant  was  at  liberty  to  file  the  plea  and 
answer  before  the  attachment  with  proclamations  was  returned. 

The  Vice-Chancellor  : — I  will  consult  the  register  about  this  motion.  The 
question  here  is,  whether,  in  order  to  make  the  proceeding  which  is  complained 
of  irregular,  the  attachment  with  proclamations  must  not  be  returned.  In  New 
ton  v.  Denf,  the  sheriff  had  returned  cepi  corpus. 

♦The  Vice-chancellor  : — ^The  question,  whether  this  plea  and  [*227] 
answer  were  regularly  filed,  depends  on  the  orders  of  Lord  Clarendon 
and  Sir  Harbottle  Grimston;  which  express,  "  that,  after  a  contempt  duly 
prosecuted  to  an  attachment  with  proclamation  returned,  no  plea  or  demurrer 
shall  be  admitted,  but  upon  motion  in  court.**(c)  This  order  is  confirmed  by 
the  practice  of  the  court,  and  by  the  case  which  has  been  cited  from  Dickens. 
If,  therefore,  this  plea  and  answer  were  filed  after  the  attachment  with  procla- 
mations was  returned,  they  are  irregular;  if  before,  they  are  regular.  As  it 
does  not  appear  that  the  writ  had  been  returned  in  this  case,  when  the  plea 
and  answer  were  filed,  I  must  hold  them  to  have  been  regularly  filed,  and  must 
refuse  this  molion.[  1] 


Hook  v.  Dorman. 

1823,  5th  February,  30lh  April,  «nd  5th  Mij.^Plea,^Demurrer. 

To  a  bill  for  the  deli?ery  of  title  deeds,  and  for  an  injanction  to  restrain  the  settingr  up  of  out. 

•  •tandmif  forms,  to  which  no  affidavit  as  to  the  title  deeds  was  annexed,  the  defendant  pleaded  that 

there  were  no  oatetanding  terms ;  plea  orerrnM,  because  it  ought  to  ha?e  been  confined  to  eo 

(a)  1  Vem.  295.  (6)  1  Dick.  234.  (c)  See  Beames*  Ord.  Chan.  178. 

[1]  Vide  Foulkee  v.  Jont$,  274.    A  party  in  contempt,  cannot  apply  to  the  court  for  a  &Tor : 
Johnion  ▼.  PiniMy,  2  Paige,  646. 
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much  of  the  bill  u  related  to  the  outatanding  terma,  and  bocaoae  that  put  of  tha  bill  which  related 
to  the  title  deeds  ought  to  liave  been  demamd  to,  for  want  of  the  affidavit, 

A  defendant  who  has  pleaded  to  a  bill  cannot  demur  ore  tenu9  to  it,  on  his  plea  being  overruled  ; 
because  there  is  no  demurrer  on  the  record. 

The  bill  prayed  that  the  defendant,  Elizabeth  Dorman»  might  be  decreed  to 
deliver  to  the  plaintiffs  possession  of  certain  messuages  and  hereditaments,  to 
account  for  the  rents  and  profits,  and  to  deliver  up  all  the  title  deeds  relating 
to  the  estate  in  question,  or,  otherwise,  that  the  plaintiffs  might  be  at  liberty 
to  proceed  at  law  for  the  recovery  of  the  estate,  and  that  the  title  deeds 
[^228]  relating  to  it,  in  the  possession  of  the  defendant,  might  *be  produced  at 
the  trial  of  the  action,  and  the  defendant  be  restained,  by  injunction, 
from  setting  up  any  legal  estate  or  outstanding  terms  in  bar  of  the  action. 

The  case  made  by  the  bill  was,  that  Charles  Sharp  being  seised  in  fee  of 
twelve  messuages  at  Crayford,  and  of  two  houses  at  Dartford,  in  Kent,  by  his 
will,  dated  in  1772,  devised  six  of  these  messuages  (subject  to  an  annuity)  to 
his  daughter  Elizabeth  Sharp,  in  fee,  and  the  other  six  messuages  to  his  daugh- 
ter Sarah  Sharp  in  fee  ;  and  the  two  houses,  to  his  daughters  Elizabeth  and 
Sarah,  as  tenants  in  common  in  fee«     The  testator  died  in  1775,  and  both  his 
daughters  survived  him.    Sarah  Sharp  married  William  Pope  and  Eliza- 
beth married  John  Dorman.     In   1779,  William  Pope  and   Sarah  his  wife 
concurred  in  levying  a  fine  of  the  six  messuages  of  which  he  was  thus 
seised  in  her  right,  and  a  deed  was  executed  by  all  necessary  parties,  by  which 
it  was  declared  that  the  fine  should  enure  to  the  use  of  William   Pope,  and 
Sarah  his  wife,  for  their  joint  lives,  and  the  life  of  the  survivor,  with  remainder 
to  the  use  of  William  Pope,  his  heirs  and  assigns  for  ever.     In  1782,  William 
Pope  purchased  from  John  Dorman,  and  Elizabeth  his  wife,  their  interest  in 
the  two  houses  at  Dartford  ;  and,  accordingly,  in  Hilary  term  1782,  John  Dor- 
man and  Elizabeth  his  wife  concurred  in  levying  a  fine  of  their    interest  in 
these  two  houses ;  and  by  a  deed  executed  by  all  the  necessary  parties  it  was 
declared  that  this  fine  should  operate  to  the  use  of  William  Pope  and  Sarah 
his  wife,  for  their  lives,  with  remainder  to  William  Pope,  his  heirs  and  assigns. 
The  bill  stated,  that  the  plaintiffs  were  unable  to  set  forth,  more  particularly, 
the  contents  of  these  deeds  declaring  the  uses  of  the  fines  thus  levied  ;  inas- 
much as  they  were  in  the  possession  of  the  defendant.     William  Pope 
[•229]    died  in  1786,  and  Sarah  Pope  in  1820.     ♦The  plaint'ff  claimed,  as  the 
heir  at  law  of  William  Pope,  to  be  entitled  to  the  six  messuages  at 
Crayford,  and  the  two  houses  at  Dartftrd  ;  but  the  bill  alleged  that  Elizabeth 
Dorman,  who  had  survived  her  husband,  entered  into  possession  of  these  mes- 
Buages  and  houses  immediately  on  the  death  of  Sarah  Pope  in  1820,  and  also 
got  possession  of  the  deeds  declaring  the  uses  of  the  fines ;  and  that  she  now 
claimed  to  be  entitled  to  these  messuages  and  houses,  as  heir  at  l*w  to  her  sis- 
ter, Sarah  Pope.    The  bill  charged,  that  these  deeds  were  still  in  the  posses- 
sion of  Elizabeth  Dorman ;  and  that,  if  they  were  produced,  it  would  appear 
that  the  plaintiflTs  were  entitled  to  the  messuages  and  houses,  but  that  E.  Dor- 
man refused  to  produce  them ;  and  that  she  had  procured  certain  terms  of 
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years  in  the  property  in  questioo,  created  by  Charles  Sharp,  the  testator, 
or  by  some  prior  owner,  and  which  had  been  vested  in  trustees  to  attend  the 
inheritance,  to  be  assigned  to  some  peraon  in  trust  for  her  ;  or  that  the  legal 
fee  was  outstanding  in  some  trustee,  and  that  she  threatened  to  set  up  either 
these  terms,  or  the  legal  estate,  in  any  action  commenced  by  the  plaintifis  to 
recover  the  possession  of  the  property. 

No  affidavit  as  to  the  title  deeds  was  annexed  to  the  bill. 
The  defendant  pleaded,  to  the  whole  of  this. bill,  that  no  terms  for  years  or 
legal  fee  in  the  messuages  and  premises  mentioned  id  the  bill,  or  any  of  them« 
were  then  subsisting  or  outstanding. 

Mr.  Pepys,  for  the  plea  : — This  plea  goes  tq  the  whole  relief  prayed  by  the 
bill,  and  therefore  extends  to  all  the  discovery.  This  is  a  mere  fish- 
ing bill ;  and  it  is  plain  that  the  allegation  *as  to  title  deeds,  is  not  the  [*230] 
circumstance  on  which  the  plaintiffs  found  their  claims  to  relief.  Ad- 
mitting the  case  of  Barber  v.  Ray, {a)  yet  it  must  be  allowed  that  a  defendant 
is  exposed  to  great  hardship,  if  a  plea  of  this  kind  is  not  held  to  cover  the 
whole  bill ;  because  the  allegation  of  outstanding  terms  runs  through  the  whole 
bill,  and  is  the  foundation  of  the  equity  claimed  by  the  plaintiffs.  Nor  is  this 
a  case  in  which  the  defendant  can  split  his  defence,  and  demur  to  part  of  the 
bill  and  plead  to  the  rest ;  because  a  demurrer  admits  the  allegations  to  be  true. 
At  any  rate,  this  plea  may  be  allowed  as  to  so  much  of  the  bill  as  seeks  for 
relief  against  outstanding  terms. 

The  Vice-chancellor  suggested,  that  the  defendant  might  have  demurred  to 
so  much  of  the  bill  as  related  to  the  title  deeds^on  the  ground  that  no  affidavit 
was  annexed. 
Mr.  Pepys  claimed  the  right  to  demur,  ore  ienuSf  to  that  part  of  the  bill. 
Mr.  Hart  and  Mr«  Pewberion^  for  the  bill,  insisted  that  the  plen,  though  ex- 
pressed to  be  a  plea  to  the  whole  bill,  extended,  in  fact,  only  to  one  part  of 
the  case,  and  left  the  allegation  as  to  title  deeds  untouched,  and  therefore  that 
it  must  be  overruled. 

The  YicB-CHANCBLiiOR:^ — The  plea  insists  that  the  single  fact  that  there  is 
DO  outstanding  termt  is  an  answer  to  the  whole  equity  of  the  plaintiff's  bill. 
This  is  plainly  erroneous  ;  for  if  the  allegation  be  true,  that  the  de- 
fendant has  possession  *of  the  plaintiff's  title  deeds,  that  fact  alone  [*331] 
would  entitle  the  plaintiff  to  the  whole  relief  and  discovery  sought  by 
the  bill  The  defendant's  counsel  insist  that  they  have  a  right  to  state,  at  the 
bar,  in  the  nature  of  a  parol  demurrer,  that  the  plaintiff  has  annexed  no  af- 
fidavit to  his  bill  of  the  loss  of  his  title  deeds,  and  that  he  can,  therefore,  found 
DO  claim  to  the  interference  of  a  court  of  equity  on  that  ground.  But  if  it 
were  true  that  such  a  parol  demurrer  would  hold  in  this  case,  that  would  not 
make  the  ple«  good  in  fprm ;  for  the  language  of  the  plea  insists  that  the  single 
fact  that  there  is  no  outstanding  term^  10  alone  an  answer  to  the  whole  equity 


(a)  5  Mftdd.  64. 
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of  the  plaintiff's  bill,  without  reference  to  the  additional  circumstance  that 
there  is  no  affidavit  annexed  to  the  biii. 

I  am  of  opinion,  however,  that  a  parol  demurrer  will  not  hold  in  this  case. 
Where  a  defendant  puts  in  a  written  demurrer  to  a  bill,  he  may  assign,  at  the 
hearing,  a  new  cause  of  demurrer  by  parol  ;[n  but  wheie  there  is  a  plea  only, 
and  no  demurrer  upon  the  record,  he  cannot  demur  by  parol.  The  defendant 
here  ought  to  have  confined  his  plea  to  the  whole  discovery  and  relief  sought 
by  the  bill,  so  far  as  it  was  founded  upon  the  allegation  of  outstanding  terms, 
and  ought  also  to  have  demurred  to  the  whole  discovery  and  relief  sought  by 
the  billy  so  far  as  it  was  founded  upon  the  allegation  of  loss  of  title  deeds,  be- 
cause no  affidavit  was  annexed. 

Plea  overruled. 


[•232]  •Packwood  V,  Maddibon. 

1823,  llUi  and  19ih  February-— 7rii#«ee-—Caf<#. 

A  person  to  whom  a  legacy  was  aaaigned  upon  certain  trosts,  baYing  filed  a  bill  againat  the  eze- 
eotora  to  recover  the  legacy,  notwithatanding  be  had  notice  of  a  subsisting  suit  and  decne  for  ad- 
xninisteriog  the  assets,  the  court  reruaed  to  allow  the  legacy  to  be  paid  over  to  him,  because  he  bad 
acted  improvidently,  or  to  giv«  him  his  coats ;  and  it  also  refused  to  give  the  czecatovs  their  costs, 
because  they  had  answered  the  bill,  instead  of  moving  to  stay  proceedings  in  the  suit. 

Ann  Brimyard,  by  her  will,  bequeathed  to  Mary,  ihe  wife  of  Edward  Price, 
**  the  sum  of  300/.  to  be  secured  by  annuity  for  the  support  of  Mary  Price, and 
a  further  50/.  for  her  present  use." 

The  testatrix  died  in  1820.  Edward  Price  and  Mary  his  wife,  were  indebt- 
ed to  Packwood,  an  attorney,  in  the  sum  of  28/.  at  the  time  of  the  death  of  the 
testatrix ;  and,  by  an  indenture,  dated  the  3d  August  1821,  and  nrmde  between 
Price  and  his  wife  of  the  one  part,  and  Packwood  of  the  other  part,  after  reci- 
ting the  bequest  of  the  300/.  and  the  debt  of  28/.  due  to  Packwood,  and  that 
Price  was  indebted  to  Packwood,  for  business  done  as  his  solicitor ;  Price  and 
his  wife  assigned  all  their  interest  in  the  300/.  tol^ckwood,  in  trust  to  place 
it  out  on  proper  security,  in  his  name  ;  and,  out  of  the  dividends  or  interest,  to 
pay  himself  the  28/.  and  any  other  sum  due  to  him  by  them,  to  the  extent  of 
100/.,  together  with  all  tjie  costs  of  recovering  or  compelling  payment  of  the 
300/.,  and,  subject  thereto,  to  pay  the  interest  and  dividends  to  Mary  Price,  for 
life,  for  hef  separate  use,  and  after  her  death  to  her  husband  for  life,  and  after 
the  death  of  the  survivor,  to  pay  the  interest  to  their  children,  share  and  share 
alike. 

When  this  deed  was  executed,  Packwood  gave  notice  of  it  to  the  executon 
of  Mrs.  Brimyard,  and  filed  the  present  bill,  stating  the  legacy  aRd  the  assign- 
ment to  him  on  the  trusts  of  the  deed,  and  praying  that  the  800/.  might  be  paid 

[1]  Vide,  Brinekerhqff  v.  Brown^  6  Johns.  Ch.  Jtep.  149.  A  plea  cannot  be  substituted  for  a  de- 
murrer.    EverUon  ▼.  Ogden,  8  Pa^,  S75. 
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to  him  OD  these  trusts ;  and  in  case  the  executors  did  not  admit  assets,  that 
an  account  of    the  testatrix's  estate  might  be  taken  in  the  usual 
^manner,  and,  if  necessary,  that  an  account  might  be  taken  of  what  was    [*233] 
due  to  himself  by  Price  and  his  wife. 

This  bill  was  filed  by  Packwood,  and  by  Mrs.  Price,  by  Packwood  as  her 
next  friend,  against  Edward  Price,  the  husband  and  his  children  (who  were 
infants,)  and  also  against  the  executors  of  Mrs.  Brimyard. 

The  executors  by  their  answer,  stated,  that  immediately  after  the  death  of 
the  testatrix,  they  had  found  it  necessary,  in  consequence  of  some  difficulties 
as  to  the  construction  of  the  will,  to  institute  a  suit  for  performing  the  trusts 
of  the  will ;  that  a  decree  had  been  obtained  for  that  purpose,  before  the  pre- 
sent bill  was  filed,  that  Packwood  had  notice  of  the  other  suit  and  of  the  de- 
cree before  he  filed  the  present  bill,  and  that  he  might  have  had  the  same  bene- 
fit under  it  as  he  now  prayed  for.  The  dWL  was  paid  into  court,  under  an 
order  obtained  on  motion. 

The  cause  now  came  on  to  be  heard. 

Mr.  Rose  for  the  plaintiff 

Mr.  Parker  for  Price  and  his  children. 

Mr.  LaihamfroT  the  executors,  insisted  that  the  present  suit  was  wholly  un- 
necessary,  and  that,  by  a  peUtion  in  the  former  suit,  the  object  of  the  plaintiff, 
might  have  been  effectually  attained,  and  a  great  deal  of  expense  saved  to  the 
estate. 

The  Yics-CHAffCBLLOlt : — The  legacy,  though  for  the  support  of  the  wife,  is 
not  to  the  separate  iise  of  the  wife,  and  it  passed  by  the  assignment 
to  the  plaintiff*  Packwood.     He  is,  ^therefore,  entitled  to  be  paid  out    [*234] 
of  the  dividends  what  is  due  to  him  under  the  assignment ;  and  the 
ordinary  decree  would  be,  to  direct  the  master  to  ascertain  how  much  is  due 
to  htm.     But  I  hope  that  the  parties  will  find  means  to  settle  among  themselves 
how  much  is  due,  and  not  aggravate  the  expenses  already  unnecessarily  incur- 
red by  the  expense  of  such  an  inquiry.    I  shall,  therefore,  direct  the  master  to 
ascertain  how  much  is  due,  in  case  the  parties  do  not  agree  as  to  the  amount 
The  executors,  instead  of  putting  in  an  answer  to  this  bill,  ought  to  have 
moved  to  stay  proceedings  in  the  suit,  and  thus  have  prevented  an  unneces- 
sary expense ;  because  they  have  not  done  so,  I  must  refuse  to  give  them  their 
costs.    I  cannot  give  the  plaintiff  his  costs  ;  because  the  suit  is  unnecessary 
for  the  due  execution  of  his  trust ;  and  I  cannot  allow  the  300/.  to  be  paid  to 
him,  because  I  consider  hnn  an  improvident  trustee.    The  fund  must  remain 
in  court,  and  I  shall  direct  the  accountant-general,  after  satisfying  out  of  the 
dividends  what  shall  appear  to  be  due  to  the  plaintiff,  to  pay  the  residue  of  the 
dividends  to  ihe  feme  coverie  for  her  life,  with  liberty  for  the  parties  interested 
to  apply  at  bef  death. 

Vou  I.  18 
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[•235]  •Wharton  «.  Wharton. 

1823,  Sth  FehruMTj.'-Pleading. 

A  general  aniwer,  even  where  it  inclodee  an  antwer  to  aH  the  particular  obargfea,  w  hunffieient ; 
therefore  where  the  bill  aeked,  whether,  on  the  marriage  of  W.  a  tettlement  of  part  of  the  property 
of  M.  was  not  executed,  an  anawer  that  no  lettlement  of  any  property  was  executed  at  the  mar. 
liago  of  W,  was  held  insufBcient. 

In  this  case  the  plaintifi*  excepted  to  the  answer  of  the  defendant  for  insuf- 
ficiency. One  of  the  interrogatories  in  the  bill  was,  '*  whether,  upon  or  sub- 
sequent to  the  marriage  of  Thomas  Wharton*  the  intestate,  with  the  defendant, 
Mary  Wharton,  some  deeds  or  instruments,  deed  or  instrument,  by  way  of 
settlement,  or  otherwise,  were  not,  or  was  not  made  and  executed,  whereby, 
or  by  means  whereof  property  to  a  considerable,  and  what  amount,  and, 
amongst  other  property,  part  of  the  real  estate  of  Miss  Mitchell,  was,  or  not, 
settled  upon  the  defendant  Mary  Wharton,  in-  lieu  or  in  bar  of  dower  of  the 
said  intestate's  real  estate,  or  how  otherwise.'' 

The  answer  was,  **  that  the*  defendant  denied  that,  upon  or  subsequent  to 
the  marriage  of  the  said  intestate  with  the  defendant,  Mary  Wharton,  any 
deeds  or  instruments,  or  deed  or  instrument,  by  way  of  settlement,  or  other- 
wise, were  or  was  made  or  executed,  whereby,  or  by  means  whereof,  pro- 
perty to  any  amount  was  settled  upon  her,  the  defendant,  in  bar  or  in  lieu  of 
dower  of  the  said  intestate's  real  estate,  as  in  the  bill  mentioned." 

The  master  reported  that  this  answer  was  sufficient,  and  the  plaintiff  ex- 
cepted to  the  master's  report.    The  exception  OQW  came  on  to  be  argued. 

Mr.  RaiUiby^  for  the  exception,  insisted  on  the  rule,  that  a  general  answer 
to  a  particular  charge  is  insufficient,  and  referred  to  Lord  Bacon's 
[*286]    order  on  this  point,  ^Beames'  Orders,  28,  and  also  to  Lord  Clarendon's 
order,  id.  179.    Mitf.  250. 

Mr.  Merivale,  for  the  defendant,  argued  that  the  question  as  to  the  suf- 
ficiency of  such  an  answer  must  be  decided  on  a  view  of  the  whole  case ;  and 
that,  if  the  court,  or  the  master,  shoulci  be  of  opinion,  that  the  answer  was 
such  as  to  satisfy  common  sense,  it  would  be  considered  as  sufficient ;  if  it 
were  not  so,  the  answer  must  often  bo  impertinent.  If  the  bill  charged  that  a 
person  died  at  a  certain  place,  on  a  certain  day,  it  must  be  a  sufficient  answer 
to  state  that  the  person  was  now  living.  MaU  v.  Noye8,{a)  Shepherd  v. 
Robert$,(b)  and  the  other  cases  in  which  the  rule,  that  a  defendant  must  an* 
swer  as  to  all  the  particulars  charged,  did  not  govern  such  a  case  as  the  pre- 
sent. 

The  YicsChangbllor  : — ^Ii  is  true  that  the  general  answer  in  this  case,  in- 
cludes in  it  an  answer  to  the  particular  inquiry.  But  such  a  mdde  of  answer- 
ing  may,  in  some  cases,  be  resorted  to,  in  order  to  escape  from  material  dis- 

(a)  3  Bro.  C.  C.  483.  (i)  3  Bro.  C.  C.  239. 
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covery ;  aad  it  is  more  safe  to  adhere  in  all  cases*  to  the  general  rule,  that 
particular  charges  must  be  answered  particularly  and  precisely.  [1] 

Exception  allowed 


*Dix  V.  Reed.  [*237] 

1693,  11th  Febrnuy.— £«^a0y  to  epMcmtar, 

TesUtor  named  two  peraons  to  be  his  execntors,  and  bequeathed  to  them  50/.  each,  upon  condi- 
tion of  theit  tikinjf  upon  themseWee  a  certain  truit,  and  afterwardi  osed  these  words,  "  I  give  to 
my  cnusin,  T.  K.,  50Z.,  whom  I  appoint  joint  ezecntor  f*  and  the  testator  also  gave  to  T.  K.'s  sis. 
ters,  legacies  of  501.  each  :  Held,  thst  the  legacy  to  T.  K.-  was  not  annexed  to  the  office  of  execu- 
tor, and  that  he  was  entitled  to  it,  although  he  had  declined  to  act  in  the  trnsU  of  the  will. 

This  case  was  heard  on  an  exception  to  the  master's  report ;  and  the  ques- 
tion was,  whether  Thomas  King  was  entitled  to  a  legacy  of  50/.  reported  to  be 
due  to  him. 

The  suit  was  instituted  for  the  purpose  of  establishing  the  will  of  Robert 
King  Bird,  and  for  an  account  of  the  testator's  personal  estate.  The  testator 
by  his  will  expressed  himself  as  follows :  "  To  William  Reed  and  John  Baug- 
Icy,  I  give  50/.  each,  whom  1  nominate  and  appoint  executors  in  trust  to  this 
my  will ;  the  said  bequests  to  be  upon  condition  of  their  taking  upon  them  the 
trust  hereinafter  mentioned  ;  that  is  to  say,  I  give,  devise  and  bequeath  unto 
my  friends  William  Reed  and  John  Baugley  upon  trust,  for  the  use  and  benefit 
of  my  son  Charles  Clark  Dix,  all  my  freehold  estate  in  the  parish  of  Almonds- 
bury,  county  of  Gloucester,  to  hold  to  him,  his  heirs,  executors  and  adminis- 
trators." After  giving  various  other  legacies,  the  testator  proceeds  thus,  •*  I 
give,  unto  my  cousin  Thomas  King,  the  sum  of  50/.  whom  I  appoint  as  joint 
executor  in  trust  in  this  my  will."  And  in  case  of  the  death  of  Charles  Clarke 
Dix,  under  twenty-one  without  isi»ac,  the  testator  devised  the  freehold  estate 
in  the  parish  of  Almondsbury,  to  his  cousin  Thomas  King,  his  heirs,  executors, 
administrators  and  assigns,  subject  to  an  annuity  of  30/.  payable  to  Ann  and 
Mary  King,  the  sisters  of  Thomas  King.  In  another  part  of  the  will,  the  tes- 
tator gave  them  legacies  of  50/.  each. 

•Reed  and  Baugley  proved  the  will,  but  King  declined  to  prove  it,    [•238] 
and  never  interfered  in  the  execution  of  the  trusts.     It  was,,  therefore, 
insisted,  that  he  was  not  entitled  to  the  legacy  of  50/.     The  master  having  rc- 

[1]  Vide  Amhurst  ▼.  King,  2  Sim.  dt  Sta.  183.  Wood$  y,  Morrell,  1  Johns.  Ch.  Rep.  103. 
MethodUi  EpUeopal  Ckureh  v.  Jaques^  1  Johns.  Cb.  Rep.  65.  Van  Cortlandt  v,  Beekman,  6 
Paige,  492.  Devereaux  v.  Cooper,  11  Verm.  Rep.  103.  Where  the  defendant  has  no  knowledgo 
ot  information  as  to  any  of  the  facts  sUted  in  the  bill  he  may  deny  generally,  all  knowledge  or  in. 
formation  of  the  same,  without  answering  as  to  each  eharge  separately,  and  may  pnt  the  allega- 
tions of  the  complainant  in  issue  by  the  general  traverse  at  the  conclusion  of  his  answer.  Utiea 
/jit.  Co.  V.  Lynch,  3  Piiige,  210.  Where  a  matter  is  expressly  charged,  in  the  bill,  a  denial  accord. 
lag  to  the  defendant's  neoUeotion  or  belief  is  insufficient.     Taylor  ▼.  Luiher,  2  Sumoer,  228. 
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ported  this  legacy  to  be  due,  this  exception  was  taken  to  that  part  of  the  re- 
port. 

Mr.  £Fome,  Mr.  Martin^  and  Mr.  Rose^  in  support  of  the  exception*  cited 
Stackpook  v.  Howel,{a)  Read  v.  Der>ayne9^{b)  and  the  note  to  that  case  in  Mr* 
Bell's  edition  of  Brown's  Chancery  Reports.  The  testator  seems  to  have  uni- 
ted the  two  offices  of  executor  and  trustee ;  and  a  person  who  has  assumed 
neither  of  these  offices,  cannot  be  entitled  to  a  legacy,  which  must  be  consi- 
dered as  annexed  to  the  office. 

Mr.  Cooke  against  the  exception  : — ^Thomas  King  did  not  take  this  legacy 
in  his  character  of  executor.  lo  the  bequest  to  the  two  first  executors,  who 
were  strangers  in  blood  to  the  testator,  he  expressly  annexes  the  condition  that 
they  should  execute  a  certain  trust ;  but  no  such  condition  is  annexed  to  the 
gift  to  Thomas  King.  On  the  contrary,  the  words  used  in  giving  tlie  l^cy 
to  him  are,  '*  to  my  cousin,  Thomas  King."  The  nrK>tive  of  the  gift  was  the 
relationship,  and  not  the  office ;  for  Ann  and  Mary  King,  bis  sisters,  who  were 
related  in  the  same  degree  to  the  testator,  have  legacies  of  the  same  amount ; 
and  Thomas  King  afterwards  has  a  contingent  interest  devised  to  him  in  the 
real  estate.  The  case  of  Read  v.  Devaynes^  is  also  reported  in  Mr. 
[*239]  Cox's  ^Reports ;  and  it  appears  there,  that  when  the  cause  came  on 
for  further  directions,  the  court  held  the  legatee  to  be  entitled. 

The  Yice-Chanc'ellor  : — I  must  hold  that  Thomas  King  is  entitled  to  the 
legacy  ;  and  consider,  that  the  gift  is  rather  to  be  intended  to  be  in  respect  of 
his  relationship,  than  of  his  office.  The  circumstance  that  the  two  other  exe* 
cutors  have  the  same  legacies,  cannot  be  brought  in  aid  of  the  exception  ;  be- 
cause those  legacies  are  expressly  annexed  to  the  office  of  trustees  of  the  real 
estate. 

1  consider  the  case,  however,  to  be  very  doubtful.  Prima  facie  legacies  to 
executors  are  considered  as  annexed  to  the. office,  and  they  are  to  show  cir- 
cumstances to  repel  the  presumption.[l] 

Exception  overruled. 

(a)  13  Ves.  417. 

(6)  3  Bro.  C.  C.  95.  See  the  note  to  this  ease  in  Mr.  Eden's  ezceHent  edition  of  Brown's  Re. 
ports,  and  the  cases  there  referred  to,  and  S.  C.  2  Cox.  38 r). 

{!] "  When  a  legacy  is  g^lven  to  a  person  in  the  character  of  ezeentor,  so  as  to  attach  this  implied 
condition  to  it,  the  question  generally  has  been  upon  the  sulBcient  assumption  of  the  character,  to 
entitle  the  party  to  the  same.  The  esses  e«Ublish  Uie  general  rule  that  it  will  bo  a  sufficient  per- 
formance of  the  condition,  if  the  legatee  prove  the  will,  with  a  &01M  Jidt  intention  to  act  under  it 
or  unequivocally  manifest  an  intention  to  act  in  the  executorship,  as,  for  instance  by  giving  direc- 
tions about  the  funeral  of  the  testator,  but  Is  prevented  by  death  from  ftirther  performing  the  duties 
of  his  office.  But  if  an  executor  takes  the  office  upon  himself  and  by  his  subsequent  conduct 
•hows  an  intention  not  to  execute  the  trusts,  but  to  use  the  office  as  a  means  for  enabling  him  to 
violate  the  confidence  repo»ed  in  him  by  the  testator,  he  will  not  be  entitled  or  permitted  to  leeeive 
fais  legacy."  AfCoun  V.  Ch.  in  jlfom's  v.  KenU  3  Edw.  175.  In  that  case  the  legacy  was  given 
to  the  executor  expressly  for  his  care  and  attention.  He  at  first  declined  to  serve,  whereby  the  estate, 
was  put  to  the  expense  of  an  agent,  but  afterwards  qualified  ;  it  was  held  that  his  legacy  was  sub* 
J«ct  to  a  deduction  for  the  expenses  fairiy  incurred  by  the  appointment  of  the  agent,    llie  design 
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•DOPFIELD  V.  ElWES.[1] 

1893  12th  Febrasij,  and  28th  June. 

6.  £.  ooDTeyed  real  esUtes  apon  tnut  Ibr  the  benefit  of  hie  daoffhter ;  bat  he  dechired  that,  if 
•he  married  under  age,  and  without  his  coneent,  the  tnisteei  ihoald  hold  the  ettatee  in  tmet  for 
him  and  hie  heire.  The  daughter  married  under  twenty-one,  and  without  coneent ;  but  G.  E.  was 
aiterwarda  reconciled  to  her,  and  treated  both  her  and  her  husband  with  great  kindness :  Held, 
that  this  eondoet  of  the  father  did  not  divest  the  equitable  fee  which  had  vested  in  him  on  the  mar. 
riage. 

Amortgage.  or  a  bond  given  as  a  eoUateral  seenritj  for  money  doe  on  moitgage»  cannot  be  made 
the  sobject  of  a  dmmtio  moriU  etmmt. 

Thi3  suit  was  iosUtuted  for  the  purpose  of  having  the  rights  and  interests  of 
various  persons,  under  the  settlement  and  wiU|  made  by  the  late  George 
BIwes,  declared  by  the  court. 

By  a  settlement,  made  in  October  1802^  George  Elwes  conveyed 
certain  freehold  and  leasehold  estates  *to  trustees  upon  trust,  in  the  [*240] 
first  place,  to  pay  certain  annuities  to  his  wife,  and  to  Emily  Frances  >r'V'i^ 
Elwes,  his  daughter  and  only  child,  and  subject  to  those  annuities  upon  trust, 
during  the  minority  of  his  daughter,  and  until  her  coming  of  age,  or  her  marrying 
with  such  consent  as  therein  mentioned,  to  invest  the  rents  of  the  settled  es- 
tates in  the  public  stocks,  as  an  accumulating  fund,  to  be  laid  out  in  the  purchase 
of  land  to  be  settled  to  the  same  uses  as  were  declared  by  this  deed ;  and  af- 
ter declaring  certain  trusts  for  the  benefit  of  Emily  Frances  Elwes  in  case 
she  attained  the  age  of  twenty-ooe  years  and  was  then  unmarried,  it  was 
provided  that,  in  case  she  should  die  unmarried  in  the  life-time  of  George  Elwes, 
or  should  marry  under  the  age  of  twenty-one  and  without  such  consent  as 
therein  mentioned,  then  the  trustees  were  to  hold  the  estates  in  trusts  for  George 
Elwes  and  his  heirs ;  but  in  case  she  should,  at  any  time,  marry  with  the  consent 
in  writing  of  George  Elwes,  then  the  trustees,  upon  or  before  the  marriage, 
were  directed  to  settle  the  estates,  together  with  that  to  be  purchased  by  the 
accumulating  fund,  upon  Emily  Frances  Elwes  and  the  children  of  such  mar- 
riage in  strict  settlement 

In  February  1810,  Emily  Frances  Elwes,  being  then,  under,  the  age  of 
twenty-one,  was  married,  at  Gretna  Green,  Scotland,  to  the  plaintiff,  Thomas 
Dnffield,  without  the  consent  or  knowledge  of  George  Elwes,  her  father. 
Soon  after  the  marriage,  Mr.  and  Mrs.  Duffield  returned  to  London  ;  and,  in 
conformity  to  a  wish  expressed  by  Mr.  Elwes,  were  re-married  in  London,  by 
baoBS.  Soon  afterwards,  Mr.  Elwes  was  reconciled  to  his  daughter  and 
iier  husband,  and  treated  them  with  great  kindness.  He  took  them  to 
reside  with  him  in  his  own  house,  as  part  of  his  family,  and   treated  them, 

of  the  tesUtor,  to  be  collected  from  the  will,  is  to  govern  the  question,  whether  the  executor  is  to 
Uke  the  legacj  discharged  fiom  the  implied  conditbn.     CockereU  v.  Barber,  1  Sim.  23,  before  the 
V.  Ch.  whose  judgment  is  given  at  length  in  ft.  C.  2  Rosseli,  585,  and  Uie  decision  affirmed  bj 
LndEldon. 
[1]  S.  C.  1  BUgh*s  Bep.  N.  S.  530. 
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[*241]  *in  all  respects,  as  having  acquired  those  rights  under  the  settlement 
to  which  they  would  have  been  entitled  in  case  they  had  been  married 
with  his  consent.  Accordingly,  Mr.  Elwes,  in  September  181 1,  gave  to  Mr. 
and  Mrs.  Duffield  possession  of  the  mansion-house  on  ihe  settled  estate,  to- 
gether with  a  part  of  the  lands,  but  retained  possession  himself  of  the  greater 
part  of  them.  He  repeatedly  declared  that  Mr.  and  Mrs.  Duffield  were  en- 
titled to  the  settled  estates;  and,  in  May  1816,  he  caused  the  title  deeds  of 
those  estates  to  be  delivered  to  Mr.  Duffield,  with  the  knowledge  of  the  trus- 
tees. The  deeds,  from  that  time,  continued  in  the  possession  of  Mr.  Duf- 
field. 

On  the  2d  of  September  1811,  Mr.  Elwes  died,  leaving  Mrs.  Duffield  his 
only  child  and  heir-at-law,  and  having  made  his  will,  dated  in  March  181 1,  by 
which  other  estates  were  devised  for  the  benefit  of  Mr.  and  Mrs.  Duffield  and 
their  children  ;  but  nothing  was  said  as  to  the  settled  estates. 

In  this  suit,  Mr.  and  Mrs.  Duffield  were  the  plaintiffs,  and  their  children,  to- 
gether with  the  trustees  of  the  settlement,  the  trustees  and  executors  of  the 
will,  and  the  widow  of  Mr.  Elwes*  were  the  defendants.  The  plaintiffs  insist- 
ed, by  their  bill,  that  they  were  entitled,  under  the  settlennent,  and  by  the  con- 
sent,  conduct,  and  declarations  of  Mr.  Elwes,  to  the  settled  estates. 

Mr.  Beli  Mr.  Sugden,  and  Mr.  Longky,  for  the  plaintiffs,  referred  to  the 
conduct  or  Mr.  Elwes,  as  evidence  of  his  subsequent  approbation  of  the  mar- 
riage ;  and  mentioned  those  cases,  in  which,  in  the  construction  of  wills,  it  had 
been  held,  that  the  subsequent  approbation  of  a  marriage  was  a  sub* 
[*242]  stantial  compliance  with  *ihe  intention  of  testators,  so  as  to  entitle  the 
parties  to  property  devised  to  them  in  case  they  married  with  con- 
sent of  executors.(a)  The  case- of  Archer  v.  Pope^ifi)  and  Pok  v.  PnleXc) 
were  mentioned  as  cases  in  which  trusts  had  been  created  or  altered  by  the 
conduct  of  the  parties. 

Mr.  Hari^  Mr.  Home^  Mr.  G.  Wilson,  and  Mr.  Newland  for  the  defend- 
ants. 

The  Vice-chancellor: — I  cannot  consider  that  the  subsequent  kfnd  usage 
of  the  father  proves  his  approbation  of  the  marriage.  But  even  his  express  ap- 
probation of  the  marriage  could  not  divest  the  equitable  fee ;  which,  by  the 
terms  of  the  conveyance,  vested  in  the  father,  upon  the  event  of  the  prior  mar« 
riage  without  his  consent.[l] 

The  decisions  in  the  case  of  wills  have  no  application  here.  They  proceed 
upon  the  principle  that  the  intention  of  the  testator  is  substantially  complied 
with.    But  no  such  construction  can  be  applied  to  this  deed. 

The  father,  by  retaining  possession  of  the  great  bulk  of  the  settled  estate, 
manifested  that  he  did  not  consider  the  settlement  as  operative  in  favor  of  the 

(a)  See  Worthington  y.  Ewtnt,  ante,  165,  and  the  CMet  there  cited. 
(6)  2  Vee.  523.  (c)  1  Vee.  76. 

[1]  Vide  Long  ▼.  Ricketts,  2  Sim.  &.  Stu.  179.     WelU  ?.  Smith,  2  liidw.  78.     Clifford  ▼.  Beau- 
mofif,  i  Rum,  325. 
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daughter.    Bat  even  if  he  had,  bj  mistake,  considered  the  daughter  entitled 
under  the  settlement,  the  property  would  not  have  been  found  by  it,  without  a 

new  conveyance  to  that  eflect. 

•  . 

*In  this  case,  another  question  arose  and  was  decided  by  the  court,    [*24d] 
as  to  the  validity  of  a  donatio  mortis  causa  of  certain  mortgages. 

George  Eiwes  was  possessed  of  a  bond  for  2,927/.  and  had,  also,  a  mort< 
gage,  created  by  a  deed  of  even  date  with  the  bond,  for  securing  the  sum  men- 
tioned in  the  bond.  And  he  had  another  mortgage  for  SOfiOOL  On  the  1st  of 
September  1 821,  when  he  was  on  his  death-bed,  so  ill  as  to  be  unable  to  write, 
but  of  sound  and  disposing  mind,  in  the  presence  of  three  persons  as  witnesses, 
he  declared  that  he  gave  the  bond,  and  mortgages,  and  the  money  secured  by 
them,  to  his  daughter  Mrs.  DufBeld.  A  written  statement  of  this  declaration 
was  forthwith  made  and  signed  by  the  three  persons  in  whose  presence  the 
declaration  was  made.  Very  soon  afterwards,  on  the  same  day,  and  in  pre- 
sence of  the  same  persons,  the  mortgage  deeds  and  bond  were  produced  to 
the  testator,  and  he  was  told  what  they  were  ;  on  which  he  desired  them  to  be 
delivered  into  the  hands  of  Mrs.  DufKeld.  They  were,  accordingly  delivered 
into  her  hand  ;  and,  whilst  she  held  the  deeds,  he  took  her  hands  between  his, 
in  token  of  having  completed  the  gift,  and  expressed  satisfaetion  when  he  had 
done  so.    He  died  on  the  following  day. 

It  was  insisted,  by  the  bill,  that  these  mortgages  and  the  bond  passed,  by 
this  gift,  to  Mrs.  Duffield,  as  donationes  mortis  causa. 

Mr.  Bell,  Mr.  Sugden^  and  Mr.  Longhy^  for  the  plaintiffs  : — It  is  decided 
that  a  bond  will  pass  as  a  donatio  mortis  causa.  Snel/grove  v.  Bai' 
ly,{d)  Gardner  v.  Parker. (e)  The  gift  of  a  paper  containing  a  •cove-  [*2^4] 
nant,  is  a  gift  of  money  secured  by  the  covenant,  because  it  deprives 
the  party  of  the  means  of  suing  for  it.  In  the  case  where  the  bond  accompa« 
Dies  a  mortgage,  and  both  the  bond  and  the  mortgage  deed  are  delivered,  the 
bond  draws  with  it  the  mortgage.  In  such  a  case,  the  person  to  whom  the 
gift  of  the  mortgage  is  made  would  be  entitled  to  retain  the  deeds,  and  no 
court  of  equity  would  compel  them  to  be  delivered  up,  or  allow  any  other 
party  to  proceed  as  if  the  mortgage  deeds  were  lost.  As  money  which  is 
secured  by  a  bond,  passes  by  the  delivery  of  the  bond,  as  a  donatio  mortis 
causa;  so  the  delivery  of  the  mortgage  deeds,  for  the  same  purpose,  must 
be  considered  to  have  the  same  effect ;  and,  as  the  right  to  make  the  debtor 
liable  passes  with  the  delivery  of  the  bond,  so  the  right  to  make  the  land  liable, 
passes  by  the  delivery  of  the  mortgage  deeds.  As  in  the  case  of  the  Duchess 
ofBuccbmch  v,  Hoare,{f)  it  was  held,  that  the  heir  at  law  of  a  testator  held 
Scotch  heritable  securities  as  a  trustee  for  a  legatee  under  the  will ;  so  it 
should  be  held,  in  the  present  case,  that  there  was  a  trust  in  favor  of  the 
donee  moHis  causa.     Ward  v.  Tumer,{g)  and  Richards  v.  %mes,(A)  in  which 

(d)  3  Atk.  314.  (0  3  Madd.  184.  (/)  4  Madd.  467. 

C^)  2  Yea.  431.  (h)  3  Atk.  319.    Barnard.  90. 
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it  was  held  that  the  delivery  of  the  deeds  by  the  mortgagee  to  the  mortgagor, 
cancelled  the  debt. 

The  Vice-Chancellor  : — The  case  of  a  bond  I  consider  to  be  an  exception* 
and  not  a  rule.  Property  may  pass  without  writing,  either  as  a  donatio  mor* 
tis  causa,  or  by  a  nuncupative  will,  according  to  the  forms  required  by  the 

statute.  The  distinction  between  a  donatio  mortis  causa,  and  a  nun- 
[*245]   cupative  will  is,  that  the  first  is  claimed  against  the  ^executor,  and  the 

other,  from  the  executor. (0  Where  delivery  will  not  execute  a 
complete  gift  in/er  tJiDo*  it  cannot  create  a  cfona/io  mortis  cau5a,[l]  because 
it  will  not  prevent  the  property  from  vesting  in  the  executors;  and,  as 
a  court  of  equity  will  not,  inter  vivos,  compel  a  party  to  complete  his  gift, 
so  it  will  not  compel  the  executor  to  complete  the  gift  of  his  testator. 
The  delivery  of  a  mortgage  deed  cannot  pass  the  property  inter  vivos; 
first,  because  the  action  for  the  money  must  still  be  in  the  name  of  the 
donor ;  and  secondly,  because  the  mortgagor  is  not  compellable  to  pay  the 
money  without  having  back  the  mortgaged  estate,  which  can  only  pass  by  the 
deed  of  the  mortgagee ;  and  no  court  would  compel  the  donor  to  complete 
his  gift  by  executing  such  a  deed. 

As  to  the  case  where  a  bond  accompanied  the  mortgage  deed,  I  was  at 
first  inclined  to  think  that,  as  the  bond  alone,  if  it  had  been  the  only  security 
for  the  debt,  would  under  the  decisions,  have  passed  as  a  donatio  mortis 
causa,  so  it  would  draw  after  it  the  mortgage,  as  being  a  collateral  security 
for  the  same  debt ;  but,  upon  further  consideration,  I  think  that  the  delivery 
of  the  bond,  where  there  is  also  a  mortgage,  cannot  be  considered  as  a  gift 
completed.  The  mortgagor  has  a  right  to  resist  the  payment  of  the  bond, 
without  a  re-conveyance  of  the  estate  ;  and  it  cannot  be  maintained  that  the 
donor  of  the  bond  would  be  compelled  to  complete  his  gift  by  such  re-convey- 
ance. The  case  of  the  Duchess  of  Bucckuck  v.  Hoare.  where  I  held,  that  a 
gift  by  will  of  an  English  bond'was  a  gift  also  of  a  Scotch  heritable  security 

for  the  same  debt,  does  not  apply  to  this  case.  There  the  single 
[*246]    question  was,  ^whether  the  gift  of  the  English  bond  was  not,  within 

the  intention  of  the  testator,  a  gift  of  the  debt,  and  did  not  necessarily 
carry  with  it  all  securities  for  the  debt.  The  question  here  is,  not  as  to  the 
intention  to  give,  but  whether  the  gift  be  completed.  I  think  the  gifts  were  not 
completed ;  and  must  declare,  that  there  was  no  good  donatio  mortis  causa 

(0  It  if  nid  in  3  P,  W.  356,  Uiat  a  donatio  mortio  eauoa  openttei  as  a  declaration  of  trust  npon 
the  ezsentor. 

[1]  It  Is  of  the  essence  of  a  donatio  mortio  eauoa^  that  the  gift  shall  he  proved  to  have  been  made 
in  contempUtion  of  the  donor  shortly  terminating  life  bj  reason  of  esrtreme  sickness,  or  ezttvme 
old  age.  The  thing  must  be  given  with  the  intention  that,  in  case  the  donor  shonld  leoover,  it 
shall  be  restored  to  him ;  Edwardo  t.  Joneo.  7  Sim.  335.  A  mere  assignment  of  a  bond,  in  writing, 
with  delivery  to  the  assignee,  without  other  oircnmstances,  is  merely  an  incomplete  gilt,  and  nol 
a  donatio  mortio  cmuoa  ;  Edwardo  r.  Joneo.  1  Myhie  &  Craig,  926. 
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of  these  mortgages,  even  io  the  G«se  where  the  mortgage  was  accompanied 
by  a  bond.[l] 


Bland  v.  Winter, 


lan^  31st  FttlaruLfy.—JBratf^— Parity 

To  a  biU  filed  by  an  obligee  of  a  join!  and  leTeral  bond  for  payment  of  hii  debt,  tU  the  obligon 
nraet  be  made  parties. 

This  bill  was  filed  by  the  obligee  of  a  joint  and  several  bond,  against  the 
personal  representatives  of  one  of  theobligors,  for  an  account  of  assets,  and  to 
obtaic  payment  pf  the  bond.  The  other  obligor  was  alive,  but  was  not  made  a 
party  to  the  suit ;  and,  when  the  cause  came  on  to  be  heard,  the  question  was, 
whether  the  other  obligor  ought  not  to  have  been  made  a  party. 

The  plaintiflT,  Susannah  Bland,  on  the  6lh  March,  1803,  was  possessed  of 
the  sum  of  925/.  three  per  cents,  v/hich,  on  that  day,  she  transferred  to  Robert 
Winter,  the  younger  by  way  of  loan,  on  his  father,  Robert  Winter,  the  elder, 
agreeing  to  join  with  him  in  executing  a  bond  to  the  plaintifiT,  to  secure  the 
re-transfer  of  that  sum.  Accordingly,  Robert  Winter,  the  elder,  and  Roherl 
Winter,  the  younger,  on  the  same  day,  executed  a  joint  and  several  bond  to 
the  plaintiff  for  1,200/.  conditioned  for  the  re- transfer  of  the  925/.  three  per 
cents,  on  the  6th  March,  1809,  and  for  payment,  until  the  re- transfer,  of  inte- 
rest equal  to  the  dividends  on  the  stock,  at  such  times  as  the  dividends  would 
have  been  payable. 

•Robert  Winter,  the  elder,  after  the  execution  of  this  bond,  conveyed  [♦247] 
away  the  greater  part  of  his  real  and  personal  estate  to  his  son,  the  de- 
fendant, William  Leyton  Winter,  and  died  in  1820,  having  made  his  will,  by 
which  he  bequeathed  all  his  estates,  real  and  personal,  to  the  defendant,  Wil- 
liam  Leyton  Winter,  and  made  him  sole  executor.  The  testator's  personal 
estate  was  insuffieient  for  the  payment  of  his  debts ;  and  the  bill  sought  to  set 
asitle  the  conveyances  to  the  defendant,  as  fraudulent.  The  answer  denied  thtt 
validity  of  the  bond,  as  against  Robert  Winter,  the  elder. 

The  cause  now  came  on  to  be  heard,  and  in  support  of  the  objection  before 
mentioned,  Mr.  Home  and  Mr.  Pemberton  contended,  that  the  object  of  this 
suit  beiikg  to  make  the  assets  of  Robert  Winter,  the  eider,  liable*  and  the  hood 
being  joint  and  several,  Robert  Winter,  the  younger,  ought  to  have  been  a 
party ;  because  he  had  a  manifest  interest  in  the  defence  of  the  suit,  and  be* 
CSLU30  it  was  the  interest  of  the  present  defendant  that  he  should  be  made  a 
party.  For  if  the  plaintiff  was  entitled  in  equity,  to  have  the  bond  paid,  the 
preaeot  defendant  was  entitled  to  call  upon  Robert  Winter,  the  younger,  to 
pay  bis  proportion.    If  it  were  the  case  of  a  surety,  it  is  quite  dear  he  must 

0]  Aat»dbiMfi»iii0r({temMa,9BMnLlly,  and  doMth  morHs  causa  of  a  bond,  lee  Bdward% 
T,  JntM,  7  Sim.  a3S. 

Vou  L  19 
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have  been  made  a  parly.  It  is  laid  down  expressly,  in  Cockburn  v.  Tkomp- 
son,(a)  that  the  general  rule  is,  ihal  a  plaintiff  suing  on  a  joint  and  several 
bond,  must  make  all  the  obligors  parlies,  and  that  the  only  exception  is,  where 
a  co-obligor  is  a  mere  surely,  and  insolvent,  or  where  t«e  demand  must  be  re- 
slrained  lo  ihe  principal.  Madoz  v.  JacksonJib)  is  to  the  same  effect ; 
[♦248]  and  ihe  same  rule  is  there  laid  down,  ihough  that  case  •was  decided 
on  parlicular  circumstances.  It  is  true  that  CoUins  v.  Griflh,{c)  is  a 
case  where  a  different  doctrine  was  held.  But  in  Angerstein  v.  Clarke,{d)  Lord 
Thurlow  had  occasion  to  consider  bolh  those  cases,  and  he  adhered  to  the  de- 
cision in  Madox  v.  Jackson  thereby  overruling  Collins  v.  Griffith.  The  pre- 
sent is  a  much  stronger  case, 

Mr.  Bell  and  Mr.  Combe,  for  the  plaintiff: — 

It  cannot  be  held  that  the  co-obligor  is  a  necessary  party  in  this  case.  Thi« 
is  a  mere  action  at  law  turned  into  a  bill  in  equity  for  the  administration  of  as- 
sets. Haywood  v.  Ovey.{e)  and  CoUim  v.  Gnffith,{f)  and  the  cases  men- 
tioned  in  1  Eq.  Ca.  Abr.  93,  are  auihorilies  to  show  that  the  objection  now 
taken,  that  Robert  Winter,  the  younger,  is  a  necessary  party  to  this  suit,  is  not 
valid,  and  ought  not  to  prevail. 

The  Vice-Chancellor  ruled,  that  co-obligors,  being  all  principals,  must  be 
brought  before  the  court  upon  a  bill  by  the  obligee.[l] 


[♦249]  *Adambon  v.  Hull. 

1823,  Ulh  ftnd  28lh  February-— Pracf ice.— ilftfl£men^ 

When  one  of  two  or  mora  pUintifi  diei  befora  an  answer  ii  pat  fai,  tbe  niit  m  abated,  and  tin 
defendant  cannot  more  that  a  supplemenUl  bill  be  filed  within  a  limited  Ume,  as  in  the  mm  •f  a 
plaintiff  becoming  bankrupt. 

There  were  two  plaintiffs  in  this  case ;  and,  before  the  answer  was  filed,  . 
one  of  them  died.     The  defendant  now  moved,  that  the  surviving  plaintiff 
might  be  ordered  to  file  a  supplemental  bill  within  a  limited  time,  in  order  to 
bring  before  the  court  the  personal  representative  of  the  deceased  plaintiff* 
and,  in  default  of  his  so  doing,  that  the  bill  might  be  dismissed. 

Mr.  Pemberton,  for  the  motion,  stated  that  tbe  defendant  could  not  file  his 
answer  to  the  bill,  because  the  suit  had  abated  by  the  death  of  one  of  tbe  plain- 
tiffs ;  nor  could  he  move  to  dismiss  the  b'dl  for  want  of  prosecution,  because  the 

(a)  16  Ves.  326.  (h)  3  Atk.  406.  («)  3  P.  W.  3)3. 

{d)  2  Dick,  738.  (0  6  Madd.  113.  (/)  2  P.  W  313. 

|1]  8ed  Tide  Stoi7*a  Eq.  Plead.  138.  If  one  co-obligor  ia  dead,  it  ia  only  tmttmrj  to  toakm  tha 
annriying  obb'gor  a  party.  V<tlentint  ▼.  Farrington  and  of  Acr«,  2  Edw.  53.  It  ia  Boi  neoeataiy  tm 
make  aU  the  joint  debtora,  againat  whom  a  judgment  waa  obtained,  partiea  defendant  to  a  oredtlor'a 
bin,  proTided  itdietincUy  appean  in  the  bill,  that  tbdee  who  an  not  joined  in  tbeanit  ate  uMl^f  m- 
iolvenl  and  deatitate  of  property.    Van  CUeff.  SickUs,  5  Paige,  505 ;  S.  C.  2  £dfr«  392, 
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aoswer  wm  uol  filed  The  whole  suit  was  abated  by  the  death  of  one  of  the 
plaiDtifls. 

Mr.  Koe  opposed  the  motion^  as  being  contrary  to  the  practice  of  the  court. 

The  register,  (Mr.  Walker,)  being  referred  to,  said,  that  the  whole  suit  was 
abated  by  the  death  of  one  of  the  plainiifTs^  and  that  on  inquiry  he  had  been 
iioable  to  find  any  precedent  for  such  an  order  as  that  now  n^oved  for. 

The  Yice-ChaoceUor,  therefore,  refused  the  motion.  [1] 


*GBEEif  V.  Otte. 


[•250] 

lasa,  l«eh  Fobnttry.—£f  nlfy  ofaftmg  eofMrt  mgainH  her  km§bmn^9  OMignetM. 

A  divoroe  obtained  by  a  wife  alter  her  bo^band**  bankruptcy  doet  not  entitle  ber  in  eqaity  to  thr 
whido  of  a  fund  beqnealbed  to  ber,  whicb  came  into  pomeeeion  after  the  bankruptcy ;  although  no 
aettlement  was  mac!e  upon  her  at  her  marriage,  and  her  husband  at  that  time  received  1,500/.  stock 
in  her  right.  ^ 

Upon  a  refersnee  to  the  master  to  approve  of  a  proper  eettlement  upon  the  wife,  out  of  a  fond 
aeeraing  in  her  right,  which  was  claimed  by  the  assignees  of  her  husband,  the  court  directed  the 
master  to  have  regard  to  the  extent  of  the  fortune  received  by  her  husband  in  her  right,  as  well  as 
la  any  other  selUement  which  he  might  have  made  on  her. 

This  was  a  bill,  by  the  assignees  of  a  bankrupt,  for  payment  of  a  le^cy  to 
vrhich  the  bankrupt  was  entitled,  in  right  of  his  wife«  but  the  whole  of  wliich 
the  wife  claifned. 

Mary  Khuff,  who  died  in  November  1813,  bequeathed  to  trustees  the  sum 
of  4,000/.  four  per  cent,  bank  annuities,  upon  trust,  to  pay  the  dividends  to 
Elizabeth  Duncan  for  life,  and  on  her  death  to  pay  3,000/1,  part  of  the  4.000/. 
to  tlie  testatrix's  niece,  Susannah,  the  wife  of  James  Maund,  *•  to  become  her's 
absolutely."  The  trustees  paid  the  dividends  to  Elizabeth  Duncan  according- 
ly.  In  February  1820,  a  commission  of  bankrupt  issued  again&t  James  Maund, 
and  the  plaintifis  in  this  suit  were  the  assignees  of  his  estate.  In  May  1821, 
Elizabeth  Duncan  died.  This  bill  was  filed  in  consequence  of  the  trustees  re- 
fusing to  transfer  the  3,000/.  to  the  assignees,  and  in  consequence  of  Susannah 
Maund,  the  wife  of  the  bankrupt,  claiming  to  be  entitled  to  it  for  her  separate 
use-  The  bill  charged,  that  a  sufficient  provision  was  made  for  Susannah 
Maund,  and  that  Elizabeth  Duncan  had  bequeathed  to  her  the  residue  of  her 
csitate  for  her  separate  use,  and  that  this  residue  was  of  the  value  of  3,000/. 

Mrs.  Maund  insisted^  in  her  answer,  and  proved  by  evidence  in  the  cause, 
that  she    had  married    the  bankrupt   in    1605,   being    then   only  eighteen 

[I]  Rerened,  Tmner  it  Ro^t.  858,  and  motion  granted.  On  a  death  of  a  party,  if  the  caueo  lurvlvo 
to  or  against  eome  other  of  the  parties,  so  that  a  perfect  decree  as  to  every  part  of  the  sabjeet  of 
litigation  ean  he  made  between  the  surriving  parties,  the  suit  does  not  abate  as  to  the  survivors ; 
and  on  motion  of  either  party,  the  coart  will  order  the  suit  to  proceed  between  the  psrties.  Leggett 
▼.  Duboia^  3  Paige,  911.  For  American  cases  on  the  subject  of  abatement,  vide  Amer.  Ch.  Di. 
geat,  Practice,  I.  IL 
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years  of  age,  and  entitled  to  1,500/.  three  per  cent  stock,  which  was 
[*251]  ^transferred  to  Maund  on  the  marriage ;  that  no  settlement  had  been 
made  upon  her;  that  in  December  1821  she  obtained  a  decree  of 
divorce  against  her  hasband  in  the  ecclesiastical  court,  on  the  ground  of  adul- 
tery and  ill  treatment ;  that  a  disease  was  communicated  to  her  by  her  hus- 
band soon  after  the  marriage,  under  which  she  labored  for  many  years,  and 
by  which  her  health  was  now  so  much  impaired,  that  she  required  frequent 
medical  advice  and  attendance ;  and  that,  on  account  of  her  husband's  bank- 
ruptcy, she  was  unable  to  obtain  from  him  any  allowance  for  her  maintenance. 
She  admitted  that  her  mother  had  bequeathed  some  property  for  her  separate 
use,  but  denied  that  it  was  to  the  amount  of  3,000/. ;  and  insisted  that  the 
3,000/.,  which  she  now  claimed  in  addition  to  the  property  to  which  she  was 
entitled  under  the  will  of  her  mother  (and  which,  it  appeared,  did  not  pro* 
duce  above  16/.  a  year,)  was  necessary  for  her  maintenance.  There  was  no 
issue  of  the  marriage,  and  the  proceedings  for  the  divorce  were  commenced 
after  the  bankruptcy. 

Mr.  Heald  and  Mr.  Wakefield^  for  the  plaintiffs,  suggested  that  the  proceed- 
ings in  the  ecclesiastical  court,  which  were  not  commenced  until  after  the 
bankruptcy,  were  collusive,  for  the  purpose  of  founding  the  claim  now  made 
by  the  wife.  As  this  legacy  was  not  given  to  the  separate  use  of  the  wife, 
there  is  nothing  in  the  case  to  distinguish  it  from  the  class  of  cases  which  es- 
tablish the  doctrine,  that  the  wife  is  not  ent'lled,as  against  the  assignees  of  her 
husband,  to  have  the  whole  of  a  fund  which  falls  into  possession  in  her  right 
after  the  bankruptcy ;  but  is  only  entitled  to  have  a  portion  of  the  fund  settled 
on  her.     Ail  the  leading  cases  were  examined  in  the  case  of  Beresford  v. 

Hob8on,(a) 
[•252]        •Mr.  Parker  for  the  bankrupt. 
Mr.  Girdkstone  for  the  trustees. 

Mr,  Bell  and  Mr.  Pemberton  for  the  w'fe  : — This  is  one  of  those  cases  in 
which  the  facts  are  so  strong,  as  to  exclude  the  husband  or  his  assignees  from 
any  claim  to  the  fund.  The  wife  being  an  infant  at  the  time  of  the  marriage  ; 
no  settlement  made  upon  her;  all  the  prop?rty  to  which  she  was  then  entitled 
paid  over  to  her  husband,  and  spent  by  hin ;  the  treatment  she  has  received 
from  her  husband  ;  the  slate  of  her  health  ;  her  being  now  actually  divorced 
from  him  on  account  of  his  conduct,  and  having  no  adequate  provision  for  her 
maintenance — arc  such  facts  as  must  distinguish  this  from  the  other  casea. 
In  Oxenden  v.  Oxenden,{h)  the  court,  on  the  ground  of  the  cruelty  and  mis- 
conduct of  the  husband,  decreed  the  wholi  interest  of  a  fund  to  the  wife,  for 
her  maintenance.  The  same  thing  was  done,  for  the  same  reason,  in  Williams 
V.  CaU(>w.{c)     In  Watkyns  v.  Watkyns{d)  the  same  principle  was  acted  upon 

(0)  1  Madd.  3GS.  (6)  2  Vcrn.  499.     S.  C.  Pre.  Cha.  239. 

(e)  2  Vera.  752.     See  also  NicholU  ▼.  Danvers,  2  Vern.  671,  in  which  case  tbeie  bad  been  pro. 
eeedinge  against  the  bosband  in  the  ecclesiasticil  coart,  propter  $dB9itiam. 
id)  t  Atk.  Sfi. 
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although  the  charge  or  adultery  was  retorted  against  th$  wife.  Wright  v. 
Morkjf,(e)  Guy  v.  Pearkes^{f)  and  Atherion  v.  Nowell^{g)  are  cases  in  which 
the  court  has  maintained  the  same  doctrine. 

The  Vice-Chancellor  said  he  was  of  optoion,  that  if  separatioo  and  divorce 
from  the  husband  could,  in  any  case,  give  a  special  equhy  to  the  wife, 
it  would  not  affect  this  case  ;  berause  the  whole  proceeding  was  *sub'    [*'258] 
sequent  to  the  bankruptcy,  and,  consequently,  after  the  right  to  the 
legacy  bad  vested  in  the  assignees ;  and  that  there  must  be  a  decree  for  a  re* 
ference  to  the  master  to  approve  of  a  proper  settlement  upon  the  wife. 


A  question  was  afterwards  raised,  whether,  in  the  decree  for  a  reference  to 
the  master  to  approve  of  a  proper  settlement  to  be  made  upon  the  wife  out  of 
the  3,000/.,  there  should  be  a  direction  to  the  master  to  have  regard  to  any 
other  property  which  the  husband  might  have  possessed  in  right  of  his  wife  ? 

Mr.  BtU  and  PemberUm^  for  the  wife,  insisted  that  there  should  be  such  a 
direction.  It  appeared  in  evidence,  that  the  husband  had  on  the  marriage  re- 
ceived 1,500/.  stock  belonging  to  the  wife,  and  had  made  no  settlement  upon 
her.  Under  such  circumstances  she  might  be  held  entitled  either  to  the  whole 
of  this  fund,  or  to  a  more  considerable  share  than  would  otherwise  be  settled 
upon  her.  The  court  is  always  influenced  by  such  circumstances  as  to  the 
amount  of  the  fund  to  be  settled.     Bond  v.  Simmons,{h) 

Mr.  Heald  and  Mr.  Wakefield,  for  the  assignees,  argued  that  there  ought  to 
be  no  such  direction  in  the  decree,  and  cited  Milford  v.  Mitford,{i)  Murray  v. 
Elibank,(k)  Beresford  v.  Hobson,{l)  Burdon  v.  Dean.{m) 

The  Vice-Chancellor  : — Upon  a  reference  to  the  master  to  approve  of  a 
proper  settlement  upon  the  wife  out  of  a  particular  properly,  it  is  al- 
ways usual  to  direct  the  master  to  have  regard  to  *any  settlement  [*254] 
which  the  husband  may  have  made  upon  the  wife,  aliunde.  If  the 
extent  of  the  provision  for  the  wife  out  of  the  particular  property  in  question, 
is  to  be  affected  by  any  prior  settlement  of  other  property  made  by  the  hus- 
band, it  necessarily  follows  that  regard  must  also  be  had  to  any  other  proper- 
ty possessed  by  the  husband  in  right  of  the  wife.  For  the  prior  settlement 
may  not  be  adequate,  or  more  than  adequate,  to  the  equity  of  the  wife  in  re- 
spect of  the  other  property  possessed  in  her  right.  The  cases  of  Bond  v. 
Simmons^  and  Elibank  v.  Moniolieu,(n)  are  authorities,  that  regard  most  be 
had  lo  the  extent  of  the  wife's  fortune.  Let  it  be  referred  to  the  master  to  ap- 
prove of  a  proper  settlement,  regard  being  had  to  the  extent  of  the  wife's  for- 
tune, and  to  any  settlement  which  may  already  have  been  made  upon  her. 

(e)  11  Ves.  19 ;  and  tee  Roper  on  Hatband  and  Wife.    Ist  Vol.  375. 

(f)  16  Vea.  196.  (g)  1  Cox  238.  (h)  3  Atk.  30.  (•)  9  Vea.  87. 
(*)  10  Vca  84.                     (I)  1  Madd.  361.                (m)  2  Ve«.  jun.  607. 

(a)  5  Vea.  744.  Tlie  decree  in  that  caM  directed  a  reference  to  the  matter  to  approYO  of  a  proper 
letUement  apon  the  wife  and  chadren,  **  regard  being  had  to  the  extent  of  her  fortune  and  the  tetr 
tlement  already  made  opon  her." 
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1823.--Fielden  v.  Fielden. 


[*255]  ^FlBLDSN  v.  FlEU>BN. 

1823,  6th  and  I9th  December^— /ii;uftcli»ii,—£x«ciifpf. 

After  a  decree  for  the  administration  of  aieeta,  the  ezeentor  pleaded  a  falee  ptoa  to  an  aotioa 
brought  againet  him  by  a  creditor  of  the  testator,  in  order  that  he  might  have  an  opportunity  to  ap. 
ply  for  an  injunction  to  restrain  the  action ;  the  court  granted  the  injunction,  and  held,  that  the  ere- 
ditor  was  not  entitled  to  a  judgment  against  the  ezeentor  i€  bomi9  fropriU, 

This  suit  was  instituted  by  the  executors  of  Joshua  Fielden,  deceased,  to 
have  his  personal  estate  applied  in  a  due  course  of  administration.  After  the 
bill  was  filed  two  actions  were  brought  against  the  executors,  one  by  a  bond 
creditor,  and  the  other  by  a  simple-contract  creditor,  of  the  deceased,  to  recov- 
er their  respective  debts.  After  the  decree  had  been  made,  the  executors 
pleaded  to  the  former  action,  pkne  adminhtravii  and  non  est  factum^  and,  to 
the  latter,  non  assumpsit. 

Mr.  Wilbraham  for  the  plaintifls,  moved  for  an  injunction  to  restrain  the 
creditors  from  proceeding  in  their  actions,  on  the  ground  that  a  decree  had 
been  obtained  in  this  court  for  the  administration  of  the  testator's  estate. 

Mr.  Spence,  for  the  creditors : — The  executors,  instead  of  giving  notice  of 
this  decree,  have  pleaded,  to  the  actions,  pleas  which  the  creditors  undertake 
to  Talsify ;  and  they  will  then  be  entitled  to  judgment  against  them,  de  bonis 
testcUoriSt  et  si  non,  de  bonis propr its,  and,  therefore,  the  court  will  not  restrain 
them  from  proceeding  in  their  actions.  Terrewest  v.  Feiherbt/,{a)  Brook  v. 
Skinner,  mentioned  in  the  note  in  that  case. 

Mr.  Wilbraham,  in  reply,  said,  that  the  law  was  mistaken  in  the  argument 
in  Terrewest  v.  Featherby,  and  referred  to  Harrison  v.  Beccles,  a  case 
[•256]  before  Lord  Mansfield,  as  cited  and  approved  by  Lord  Kenyon,  in  ^Er- 
ving  V.  Peters  ;(6)  and  also  to  Serjeant  Williams'  note  to  Hancock  v. 
Prowd,{c)  and  he  added  that  these  authorities  showed,  that  an  executor  who 
pleaded  pkne  adminislravit,  was  liable  only  to  the  extent  of  assets  of  the  tes- 
tator come  to  his  hands. 

The  Vice-Chancellor  ordered  this  motion  to  stand  over,  with  liberty  to  the 
executor^'*  to  make  such  affidavit  as  they  should  be  advised. 

An  affidavit  was  made  by  the  executors'  solicitor,  stating,  that,  when  he 
instructed  his  pleader  to  draw  pleas  to  the  actions  at  law,  he  informed  him 
that  the  object  in  pleading  to  them  was,  to  give  effect  to  the  decree,  by  pre- 
venting the  plaintiffs  at  law  from  obtaining  judgments  before  an  injunction 
could  be  obtained  in  aid  of  the  purposes  of  the  decree ;  that  the  picas  of  plene 
adminislravit  and  non  est  factum,  were  pleaded  for  the  purpose  of  giving  effect 
to  the  decree,  and  without  any  particular  instructions  to  plead  the  same,  and 
through  inadvertence,  and  with  a  view  only  of  giving  effect  to  the  decree  ; 
and  that  he  never  received  any  instructions  from  the  executors  to  plead  those 
pleas. 

(«)  9  MeriT.  480.  (fr)  3  T.  R.  688.  (e)  I  Siund.  336. 
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ItiStL— HawkiiM  t.  Shewen. 

The  YicB-CRAifCBLLOR  : — 1  consider  the  law  now  to  be  settled  according  to 
the  doctrine  laid  down  by  Lord  Mansfield,  in  the  case  or  Harrison  v.  Beccks, 

In  this  case  it  appears,  from  the  affidavit,  that  the  executors  gave  instruc- 
tions to  their  solicitor  to  plead  to  the  action,  merely  for  the  purpose  of  giving 
them  time  to  apply  to  this  court ;  and  that  the  plea  of  pkne  adminisira" 
ml  was  a  mere  form  adopted  by  the  solicitor  ^without  communication  [*257] 
with  his  client.  And,  for  that  reason  alone,  I  should  have  protected 
the  executor  according  to  the  decision  of  Lord  Eldon,  in  the  case  of  a  judg- 
oient  by  default  submitted  to,  merely  with  the  view  to  apply  to  a  court  of 
cquity.(rfj 


Hawkins  o.  Shewm 


1893»  7tb  Muoh^PMMrt. 

WImto  a  penoo  Mifed  of  an  estate  by  deeoent  ex  ^arie  materna,  diet  without  iHiie,  the  deeeen« 
dante  of  hk  maternal  grandfiither  mwt  all  be  eztinot  before  any  deicendant  of  a  remoter  maternal 
ancaetor  can  inbextt,  howerer  nearly  related  to  ihopoposiiuM^  ex  parte  paterna* 

Tbu  suit  was  mstituted  for  the  purpose  of  having  the  trusts  of  Jane  Shewen's 
will  carried  into  execution  under  the  decree  of  the  court 

By  the  decree  made  at  the  hearing  of  the  cause,  the  real  estates  of  the  tes- 
tatrix were  ordered  to  be  sold  in  lots.  At  the  sale,  one  of  the  lots  was  pur- 
chased by  Richard  Kirkham.  An  order  was  obtained,  directing  a  reference  to 
the  master  to  inqiure  whether  a  good  title  could  be  made  to  this  lot.  The  master 
reported,  that  a  good  title  could  not  be  made  to  it,  inasmuch  as  Mrs.  Shewea 
claimed  by  descent  from  Anthony  Jones,  the  first  purchaser,  through  Sif  Wal- 
ter Rice  her  ancestor,  and  Lettice  Rice  his  daughter,  who  married  David 
Jones,  without  showing  that  the  blood  of  David  Jones,  who  was  the  father  of 
Anthony  Jones,  who  married  Margaret  Woodford,  was  extinct. 

Mrs.  Shewen's  pedigree  was  as  follows  :— 

(^Tbeeaee  Imre  aUnded  to  k  I^  t.  JCeareiey,  9  Mer. 489.  [See farther  Lori  t.  Wormieigk- 
fM^  Jacob,  148.    PrJM  t.  Bvam9^  4  Sim.  514.    Kent  ▼.  Pickering,  5  Sim.  d69.] 
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IdSH. — Hawkins  ▼.  Shewen. 


♦The  plainliffs  excepted  to  the  master's  report.  [*259] 

Mr.  BeUf  Mr.  Sugden^  and  Mr.  John  Wilson^  in  support  or  the  ex 
ceplion. 

This  estate  has  always  past  by  descent  since  the  lime  of  Anthony  Jones, 
the  first  purchaser.  Mrs.  Shewen  certainly  had  a  good  title  by  descent,  for 
she  was  heir  at  law  to  G.  Price,  ex  parte  paterna^  and  had  also  in  her  the 
blood  of  his  mother  Mary  Jones.  The  master  objects  to  the  title,  because 
David  Jones  might  have  had  other  descendants  besides  Anthony  Jones  who 
oiarried  Margaret  Woodford.  Lord  Hale,  in  his  Hist.  Com.  Law,  2  vol.  120, 
says : — "  The  last  actual  seisin  in  any  ancestor  makes  him,  as  it  were,  the  root 
of  the  descent,  equally,  to  many  intents,  as  if  he  had  been  a  purchaser;  and, 
therefore,  he  that  can  not,  according  to  the  rules  of  descents,  derive  his  suc- 
cession from  him  that  was  last  actually  seised,  though  he  might  have  derived  it 
from  some  precedent  ancestor,  shall  not  inherit."  And  again  he  says,  page 
127: — "  If  the  son  purchases  lands  and  die$  without  issue,  and  it  descends  to 
any  heir  of  the  part  of  the  father  ;  then,  if  the  line  of  the  father,  after  entry 
and  possession,  fail,  it  shall  never  return  to  the  line  of  the  mother;  though  in 
the  first  instance,  or  first  descent  from  the  son,  it  might  have  descended  to  the 
heir  of  the  part  of  the  mother ;  for  by  this  descent  and  seisin,  it  is  lodged  in 
the  father's  line,  to  whom  the  heirs  of  the  part  of  the  mother  can  never  derive 
a  title  as  heir,  but  it  shall  rather  escheat."  We  admit  that  Gryflyd  Price 
look  by  descent  from  his  mother,  Mary  Price  ;  but  she  was  related  to  Antho- 
ny Jooes,  the  first  purchaser.  Now,  iri  collateral  descents,  it  is  not  necessary 
that  the  claimant  should  prove  himself  to  be  heir  to  the  first  purchaser;  it  is 
sufficient  if  he  can  show  himself  to  be  of  the  blood  of  the  first  pu  - 
chaser,  and  the  ^nearest  collateral  relation  of  the  person  last  seised.  [*260] 
'*  It  is  not  necessary  that  he  that  inherits  be  always  heir  to  the  purcha- 
ser, it  is  suflicient  if  he  be  of  his  blood,  and  heir  to  him  that  was  last  seised.** 
2  Hale's  C.  L.  122.  Mrs.  Shewen  was  the  nearest  collateral  relation  of  the 
whole  blood  of  Gryflyd  Price,  and  she  was  also  of  the  blood  of  the  first  pur- 
chaser. No  relation  of  David  Jones  can  be  so  near  a  collateral  relation  of 
Gryflyd  Price  as  she  was ;  and,  therrfore,  it  is  no  objection  to  her  title  if  thcra 
are  other  descendants  of  David  Jones  living ;  for  they  can  never  t»  the 
nearest  collateral  relations  of  the  whole  blood  of  GryflTyd  Price,  The  effect  of 
the  descent  and  seisin  in  the  paternal  line,  is  to  exclude  a  whole  line  of  descent 
danU,  who  would  have  been  heirs  if  they  had  liot  been  intercepted  by  that  de^ 
scent  and  possession  ;  and,  in  this  case,  to  cut  out  the  line  of  Mftry  Price  en* 

Mr.  TVeshve,  for  the  report,  contended,  that  in  order  to  show  that  Mrs. 
Shewen  was  heir  at  law  to  GryflTyd  Price,  it  was  necessary  to  provo  that  the 
issue  of  David  Jones,  who  married  Lettice  Rice,  was  extinct ;  and  added, 
that  it  had  been  proved  that  D.  Jones  had  had  another  son,  besides  the 
Anthony  Jones  who  married  Margaret  Woodford,  and  that  that  son  had 
issue. 

Vol  I.  20 
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1823.— WilHamf  t.  DfVis.  " 

The  ViCE<CBANCELLOR:-^The  proposition  stated  at  the  bar,  that  the  testa- 
trix had  a  good  title,  because  she  was  the  nearest  collateral  relation  of  the 
whole  blood  of  6.  Price,  who  was  last  seised,  and  was  of  the  blood  of  the  first 
purchaser,  is  nnerely  fallacious.  In  order  to  constitute  a  good  title,  the  party 
nnust  be  the  nearest  collateral  heir  of  the  whole  blood  of  the  person  last  seised 
on  the  part  of  the  ancestor  through  whom  the  estate  descended, 
[♦261]  When  *Lord  Hale  speaks  of  the  nearest  collateral  relation  of  the 
whole  blood  of  the  person  last  seised  and  of  the  blood  of  the  first  pur- 
chaser, he  means  the  latter  branch  of  the  expression  as  a  qualification,  and 
not  an  addition  to  the  first  branch,  that  the  collateral  heir  of  the  whole  blood 
must  claim  through  the  ancestor  from  whom  the  estate  descended,  and  thus  be 
of  the  blood  of  the  first  purchaser.  If  this  estate  had  descended  to  G.  Price, 
ex  parte  palernat  then  the  testaliix  would  have  been  his  nearest  collateral  heir 
of  the  whole  blood  ;  for  the  question  would  then  have  been,  who  was  heir  to 
his  Cither  T  But  as  this  estate  descended  from  the  mother,  the  question  is,  who 
is  the  nearest  collateral  heir  of  the  whole  blood,  ex  parte  materna?  and  the 
blood  of  David  Jones,  the  grandfather  of  the  mother,  must  necessarily  inherit 
to  her  before  the  blood  of  Lettice  Jones*  the  grandmother  of  the  mother,  through 
whom  the  claim  must  be  made  for  the  testatrix. 

Overrule  the  exception. 


[•262J  ♦WiLiJAMs  V.  Uavw. 

1823, 8th  M^tch,—Pfa€tie§^^InJufietion. 

An  order  to  diitolre  an  injonction  nin,  obtaiaed  after  •zcaptioni  filed  to  the  answer,  Is  iiregdlar. 

In  this  case,  the  common  injunction  had  been  obtained,  for  want  of  an 
answer.  On  the  21st  of  February,  the  answer  was  filed.  The  plaintiff  took 
exceptions  to  it;  and  on  the  26th  of  February,  delivered  them  to  the  defend- 
ant's clerk  in  court.  Ou  the  next  day,  which  was  a  seal-day,  the  defendant 
obtained  the  common  order  to  dissolve  the  injunction,  nisi. 

Mr.  Treslove,  for  the  plaintiflT,  now  moved  to  discharge  that  order,  for 
irregularity,  on  the  ground  that  it  had  been  obtained  after  exceptions  to  the 
answer  had  been  taken  and  delivered  to  the  defendant's  clerk  in  court ;  and  he 
said,  that  the  order  to  dissolve  an  injunction,  nisi,  alleges,  that  the  defendant 
has  put  in  a  full  and  perfect  answer  to  the  bill. 

The  Vice-Chancellor,  under  these  circumstances,  held  that  the  order  was 
irregularly  obtained,  and  granted  the  motion.[l] 

flj  Vid«  Smith  r.  rAefiMt,d  Dot.  diBatU  (N,  Car.)  136;  flbwet  t.  Amm^,  1  B«t.  179. 
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1833— Htrriii  t.  l>e  Tastet. 


*Har»is  V,  Db  Tabtbt.  [•263] 

1S33,  27Ui  Febrauy  mod  18th  Mircb.— Pr«cfurc 

Tlie  Duitex*!  e«rtjficale  of  daobedienoe  to  a  decree,  direciiag  deedi,  papen  and  writiDgi  to  be 
prodoeed  before  bira,  need  not  be  filed  within  four  daja  after  it  ia  si^ed ;  it  ia  laflScient  if  it  be  filed 
heforo  the  four-day  order  ia  delivered  out. 

Ah  order,  made  in  this  cause,  for  certain  inquiries  to  be  made  by  the  master, 
contained  the  usual  direction  that  the  parties  should  produce,  before  the  master, 
opon  oath,  all  booka,  papers  and  writings,  in  their  custody  or  power,  relating 
to  the  subjects  of  the  inquiries.  The  defendant  having  refused  to  comply  with 
that  direction,  the  master,  on  the  20th  of  December  1832,  granted  his  certifi. 
cateof  the  defendant's  refusal.  On  the  same  day.  the  plaintiff  obtained  the 
common  order  for  the  defendant  to  produce  the  books»  papers  and  writings  be- 
fore the  master,  witbin  four  days  after  personal  notice  of  the  order  to  bis  clerk 
in  court  The  certificate  was  not  filed  until  the  9th  of  January  1823,  nor  was 
the  order  delivered  out  by  the  registrar,  until  the  11th  of  February  following. 
On  the  next  day,  the  plaintiflT  served  the  order  on  the  defendant's  clerk  iu 
court. 

Mr.  Bell,  for  the  defendant,  moved  to  discharge  the  order,  on  the  ground, 
that  by  an  order  of  the  29ih  of  October  1602t  (Beames'  Orders,  292,)  the  cer- 
tificate ought  to  have  been  filed  within  four  days  after  it  had  been  signed  by 
the  master,  and  that  the  four-day  order  ought  not  to  have  been  obtained  before 
the  certiBcate  was  filed. 

Mr.  Pemberton,  for  the  plaintiff,  said  that  the  present  practice  was  to  date 
the  certificate  and  four-day'order  on  the  same  day,  so  as  to  leave  no  interval 
between  them  for  the  party  to  obey  the  decree,  and  to  file  the  certificate  after- 
wards ;  but  not  to  proceed  upon  the  four-day  order  until  after  the  filing 
of  the  certificate ;  *and  that  the  register  never,  in  fact,  delivered  out  {[*264] 
the  order  until  the  certificate  had^  been  filed,  and  he  cited  Sir  John 
Eyies  v.  Ward.{a) 

The  register,  Mr.  Walker,  on  being  refered  to  by  the  Vice-Chancellor, 
confirmed  Mr.  Pomlierton's  statement  of  the  practice,  and  his  honor  refused 
the  motion  with  costs. 


Pennington  v.  Alvin, 


1833.  I7th  and  Slat  Jauoarr,  and  aUt  U^j^Pnehein  ami. 

Where  the  next  Criend  of  a  feme  covert  bad  taken  the  benefit  of  the  ineolTent  debton'  aet,  but 
was  detained  in  prison,  and  had  obtained  an  order  upon  the  husband  for  payment  of  his  groats  after 
the  answer  was  filed,  and  before  any  other  proeeeding  was  taken  in  the  cause,  a  motion  by  one 
of  the  defendants,  that  the  next  friend  might  be  removed  and  another  sppointed,  was  refosed,  as 
being  improper  in  form  ;  but  leave  was  given  to  apply  to  stay  proceedings  until  the  nest  friend 
should  be  changed,  or  security  glvun  for  costF. 

(«)  9  P.  W.  517. 
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18S3. — Pennington  v.  Alvin. 

Tub  bill  was  filed  by  ^ftme  coverte  and  her  inrant  child,  by  Joseph  Lowef 
as  their  next  friend,  against  her  husband,  and  her  brother,  the  defendant  Alvin. 

The  husband  bad  brought  an  action  against  Lowe  for  criminal  conversation 
with  his  wife,  and  having  obtained  a  verdict  had  taken  him  in  execution. 
When  in  execution  he  took  the  benefit  of  the  insolvent  debtors'  act,  but  was 
detained  in  prison  for  a  year,  and  therefore,  had  applied  for  his  groats  from 
the  husband,  and  obtained  an  order  for  payment  of  them.  The  verdict  was 
obtained  before  the  bill  was  filed  ;  but  the  taking  of  the  benefit  of  the  insolvent 
debtor's  act,  and  the  order  for  payment  of  the  groats,  were  subsequent  to  the 
filing  of  the  defendant's  answer,  and  no  step  had  been  taken  in  the  cause  since. 
The  object  of  the  suit  was  to  obtain  maintenance  and  support  out  of  a  fund  to 
to  which  the  wife  claimed  to  be  entitled  for  her  separate  use,  and  in  which  the 

infant  also  was  interested. 
[•265]  ♦Mr  Roupell,  on  behalf  of  the  defendant  Alvin,  now  moved  that 
Lowe  might  be  removed  from  being  the  next  friend  of  the  wife,  and 
that  a  new  next  friend  might  be  substituted  in  his  place.  He  said  that,  as  the 
prochein  ami  was  liable  to  pay  the  costs  of  tha  suit,  it  was  necessary  that 
he  should  be  a  person  of  substance  ;  and  that,  as  Lowe  was  insolvent  it  was  a 
sufficient  ground  for  removing  him  from  that  office.     Wale  v.  Sailer. (a) 

Mr.  Koe,  contra: — In  this  case  the  same  person  is  prochein  ami  for  the 
infant  as  well  as  for  the  wife.  This  application  comes  too  late.  It  is  very 
hard,  after  the  suit  has  proceeded  the  length  it  has  done,  to  impose  upon  the 
parties  the  necessity  of  naming  a  next  new  friend.  Anon.  ;(&)  Squirrel  v. 
Squirrel  \{c)  Anon.  ;{d)  Doe  v.  Alston  ;(e)  Sayer  on  Costs,  84. 

The  Vice  Chancellor  suggested  that  the  proper  motion  would  have  been, 
that  all  proceedings  in  the  suit  might  be  stayed  until  security  were  given  for 
costs ;  and  he  directed  that  the  motion  should  stand  over,  in  order  that  he 
might  consider  what  order  ought  be  made  upon  it. 

The  Vice- Chancellor  : — I  should  hesitate  much  before  I  called  upon  the 
next  friend  of  an  infant  to  give  security  for  costs ;  for  any  person  may  file  a 
bill  in  the  name  of  an  infant.  But  the  suit  of  a  feme  coverte  is  substantially 
her  own  suit,  and  her  next  friend  is  selected  by  her.fl]  This  is  a 
[*266]  gross  'case,  and  I  cannot  petmit  this  suit  to  proceed,  on  the  part  of 
xhefeme  coverte,  without  security  being  given  for  costs.  I  must,  how- 
ever,  refuse  this  motion,  because  it  is  incorrect  in  form  ;  but  the  defendant 

(a)  M«)«tey.  86.  (b)  1  Vet.  jun.  409. 

(e)  2  P.  W.  297,  n  ;  and  S.  C.  2  Dick.  765.    This  case leemi to  be  lhe«me  at  the  Ibmier  one. 

id)  Moe.  86.  (e)  1  T.  R.  491. 

[1]  On  bill  by  wife  against  hasband  for  a  diTorce  a  men$a  et  thoro,  if  the  next  friend  of  the  wife 
ie  irraopoiMible  or  {nsoWent,  all  proceedings  mey  be  stsjed  until  security  for  costs  is  giren,  or  a  vo 
sponsible  persoo  is  sulistitoted  in  his  place.  lAtwrenee  v.  Lawrence,  3  Paige,  267.  And  if  such 
Bcourity  is  not  given,  tir  a  new  prochein  ami  be  substituted  within  a  reasonable  time,  the  bill  may 
be  dismissed.  Canute  t.  Grant,  1  Sim.  348.  Fulton  t.  JJmsmZ/,  1  Paige,  178:  Afossoy  t;  GiUelan, 
Id.  544.    Sobertwn  y.  Roberteon,  3  Paige,  387. 
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may  apply  to  stay  all  proceedings  in  the  cause  until  the  next  friend  is  changed, 
or  security  is  given  for  costs.[l] 


Wkioht  o.  Mudib. 


1893, 97th  Febnufy ;  8th  HurQh-^&l^  0/  €O8t0, 

The  ooart  will  not  direot  tlw  coiti  of  a  ftiit  and  of  an  aefi^n  between  the  sune  purtiei  Is  he  eSi 
offagauiet  each  other. 

Tea  defendant  had  brought  an  action  in  the  court  of  king^s  bench  against  the 
plaintifT,  and  was  non-suited.  The  bill  in  this  cause  was  filed  for  a  discovery,  in 
aid  of  the  defence  to  that  action.  The  defendant  had  put  in  his  answer,  and 
moved  for  his  costs, 

Mr.  Barber,  for  the  plaintiflT,  now  moved  that  the  defendant  might  be  re« 
strained,  by  injunction,  from  suing  out  a  subpcena  for  his  costs  in  this  suit,  on 
the  ground  that  the  defendant  having  been  nonsuited  in  the  action,  the  plain- 
lifT  was  entitled  to  set  off  his  costs  in  that  action,  against  the  defendant's  costs 
in  this  suit.  Where  the  same  party  has  to  receive,  as  well  as  to  pay  costs, 
courts  of  law  will  prevent  the  adverse  party  from  proceeding  for  any  thing 
but  the  balance.  Upon  this  subject,  courts  of  taw  act  upon  equitable  princi- 
pies ;  and  it  would  be  hard,  if  a  party  was  not  to  have  the  benefit  of  those 
principles  in  this  court.  Hullock  on  Costs,  467;  Hall  v.  Ody  \{a)  Shergold 
Brewster  ;{b)  Gurith  v.  Donovan  ;{c)  Shine  v.  Gough;{d)  Taylor  v.  Pop- 
kam;(e)  Ex  parte  Rhodes,(e) 

•Mr.  Spence,  contra: — The  practice  of  the  court  of  king's  bench  [•267] 
upon  the  subject  in  question,  has  not  been  correctly  stated  by  Mr. 
Barber.  It  is  laid  down  by  Lord  Kenyon,  in  Handle  v.  Fuller,  (f)  and  that 
decision  was  followed  in  Glaister  v.  Hewer,  {g)  and  Middleton  v.  HUL  {h) 
I  have  not  been  able  to  find  any  case  which  sets  up  a  different  practice  from 
that  stated  by  Lord  Kenyon ;  therefore,  it  appears  to  be  the  settled  practice  of 
the  court  of  king's  bench,  that  no  set-off  can  be  made  to  the  prejudice  of  the 
solicitor's  lien.  The  case  of  Taylor  v.  Popham  is  not  applicable  ;  for  it  re- 
lates to  costs  in  this  court  only.  That  case  shows  strongly,  that  the  practice  of 
the  court  of  king's  bench  remains  the  same  as  it  was  stated  to  be  by  Lord 
Kenyon  ;  for  the  Lord  Chancellor,  in  his  judgment,  states  it  to  be  so. 

The  VicE-CnANCELLOR : — It  is  clear  upon  the  authorities,  that  the  practice  of 
the  common  pleas,  as  slated  in  the  case  of  Hall  v.  Ody,  that  the  lien  of  the 
attorney  for  his"  costs  is  subject  to  the  equitable  claims  of  the  parlies  as  between 

(a)  9  Boe.  &.  Pqll.  98  (A)Banb.  29.                                       (c)  9  Alk.  166. 

{i)  2  Ball  &.  Beatty,  33.  (e)  15  Vce.  72.  539.                           (/)  2  T.  K.  456 

(^)  8  T.  R.  69.  (A)  1  M.  &  8.  240. 

[1]  Ante,  Dmvenpart  r.  Ditttnpart,  101.  Saneee  «l  Seolly,  668,  note. 
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themselvei*  is  not  adopted  io  the  court  of  king's  bench  ;[1]  and  Lord  Eldon, 
then  Chier  Justice  of  the  common  pleas,  expressly  states  it  to  be  contrary  to 
the  practice  of  the  court  of  chancery.  In  Taylor  v.  Popham^  Lord  Eldon 
states  the  rule  of  this  court  thus :  That  where  in  a  cause  costs  may  have 
been  given  in  different  proceedings  on  both  sides,  there  the  lien  of  the  soli«:itor 
is  only  on  the  balance  of  costs  which  may  be  due  to  his  client.  That  case  is 
not  an  authority  for  setting  off,  against  each  other,  the  costs  of  dif- 
[*268]  ferent  causes  in  this^court;  and  still  less  for  setting  off  costs  here 
' '  against  costs  in  the  king's  bench,  when  it  is  clear  that  that  court 
would  not  permit  theset-off  of  costs  theie  against  the  costs,  here.[2] 


The  Bishop  of  London's  CASE.(a) 

1818,  6Ui  August. 

Where,  by  act  of  parliament  a  corporatioo  was  empowered  to  purchase  subsisting  interests  in  cer. 
tain  hereditaments,  and  it  was  directed  that  the  purchase  money  should  be  rcinrested  in  land,  and 
in  the  mean  time  be  laid  out  in  the  funds,  and  the  dividends  paid  to  the  penona  entitled  to  the  rents  : 
held  that  neither  persons  who  had  taken  leases  after  the  passing  of  the  act,  nor  the  lesson  an  re- 
spect of  their  right  to  renew,  were  entitled  to  any  compentatiun  out  of  the  purchase  money. 

By  the  55  Geo.  III.  c.  91»  the  lord  mayor,  aldernnan  and  comnDons  of  the 
city  of  London  were  empowered  to  make  a  site  for  a  new  post-office,  by  tak- 
ing down  and  laying  open  the  buildings,  lands  and  hereditaments  described  in  the 
schedule  to  the  act,  and  to  agree  for  the  purchase  of  such  houses  and  other 
hereditaments,  and  of  any  subsisting  leases,  estates  and  interests  therein,  as 
they  should  think  proper  ;  and  corporations  aggregate  and  sole,  and  all  other 
persons  who  were  or  should  be  seised  or  possessed  of,  or  interested  in,  any  here- 
ditaments described  in  the  schedule,  which  the  lord  mayor,  aldermen  and  com- 
mons should  think  proper  to  purchase,  were  authorized  to  sell  and  convey  the 
same ;  and  all  bodies  corporate,  and  other  owners  of  houses,  lands  and  heredi- 
taments, were  empowered  to  accept  such  satisfaction  for  the  value  thereof,  as 
should  be  agreed  upon  between  them  and  the  lord  mayor,  aldermen  and  com- 
mons ;  and,  in  case  they  could  not  agree  as  to  the  amount  of  such  satisfaction, 
the  same  was  to  be  ascertained  by  a  jury ;  and  it  was  directed,  that  the  money 
to  be  paid  for  any  hereditaments  to  be  purchased  u  nacr  the  act,  oclonging  to 
any  body  politic  or  corporate,  should  be  paid  into  the  bank  of  England,  in  the 

name  of  the  accountant-general  of  this  court,  to  the  intent  that 
[•269]    ♦it  might  be  laid  out,  under  the  direction  of  the  court,  in  the  purchase 

of  other  lands  and  hereditaments,  to  be  conveyed  to  the  same  uses  as 
the  hereditaments  so  purchased  were  subject  to;  and  that,  until  such  purchase, 

[a]  Ex  relatione. 

ty  of  practice  is  noticed  by  Walworth,  Ch.     1  Paige,  635. 

.  Edwardgf 


[a\  cz  relauone. 

[1]  This  contrariety  of  practice  is  noticed  by  Walworth,  Ch.     1  Paige,  635. 

[3]  Aa  to  set-off  of  costs,  Tide  Dunkin  ▼.  Vandenhtrgk,  9  Fkigo  692.     Willimtu  ▼. 

a:_    TO 


9  Sim.  78. 
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the  money  should,  by  order  of  the  court,  be  invested  by  the  accountant-gene- 
ra1,in  bis  name,  in  the  purchase  of  stock ;  and  that,  until  the  stock  should  be 
ordered  by  the  court  to  be  sold  for  the  purpose  of  being  so  laid  out,  the  divi- 
dends should  be  paid  to  the  bodies  or  persons  who  would  for  the  time  being, 
have  been  entitled  to  the  rents  and  profits  of  the  hereditaments  directed  to  be 
purchased,  in  case  such  purchase  had  been  made. 

When  this  act  was  passed,  the  bishop  of  London,  in  right  of  his  see,  was 
seised  of  nine  houses  in  Newgate-street  and  Cbeapsidc,  which  were  then  let, 
at  certain  small  rents,  on  leases  for  lives  or  years,  and  were  part  of  the  here- 
ditaments described  in  the  schedule  to  the  act ;  and,  subject  to  the  leases,  were 
of  the  value  of  9,695/.  Os.  Id.  The  bishop,  after  the  passing  of  the  act,  grant- 
ed a  concurrent  lease  of  one  of  these  houses,  for  a  fine,  to  one  Burn ;  and,  of 
the  others,  to  one  BIoudI,  as  a  trustee  for  Burn.  The  bishop  claimed  before 
the  jury,  who  had  been  summoned  to  assess  the  value  of  the  property,  a  certain 
part  of  the  9,695/.  Os.  Id.  as  being  due  to  him  personally  in  respect  of  his  gen- 
eral right  of  renewal  of  the  possessions  of  the  see.  And  Blount  and  Burn 
claimed  other  sums  as  being  due  to  them  for  the  value  of  their  concurrent  leases. 
The  recorder  of  London,  who  presided  at  the  trial,  directed  the  jury  not 
to  take  mto  their  consideration  either  the  personal  claim  of  the  bishop,  or  the 
value  of  the  concortent  leases ;  because  those  leases  had  been  granted 
after  the  passing  of  the  aet.  And  the  verdict  of  the  *jury  in  fact  es-  [*270] 
Ubltshed,  that  the  whole  sum  was  the  property  of  the  see. 

The  9,895/.  Qt.  Id.  having  been  afterwards  paid  into  the  bank  in  the  name 
of  the  accountant-general,  pursuant  to  the  act,  the  bishop  of  London,  and 
Blount,  presented  a  petition  to  the  court,  asserting  the  same  claims  as  had  fail- 
ed before  the  jury.    This  petition  now  came  on  to  be  heard. 

Tie  Vice-Chancsllor  : — All  the  costs  of  the  proceedings,  both  here  and  iir 
the.  lord  mayor's  court,  must  be  paid  out  of  the  9.895/.  Os.  Id,  the  surplus  roust 
b3  invested  in  the  purchase  of  8/.  per  cent  bank  annuities ;  and  I  must  direct  a 
refeience  to  the  master,  to  inquire  what  were  the  annual  rents  of  the  houses  at 
the  time  of  the  sale.  When  this  money  is  invested  in  the  purchase  of  land,  the 
bistiop  will  be  entitled  to  grant  one  or  more  lease  or  leases  for  twenty-ono 
years,  or  three  lives,  at  his  option,  of  the  hereditaments  to  be  purchased,  reser- 
ving an  annoal  rent  or  rents  equal  in  amount  to  the  annual  rents  of  the  houses 
nt  the  time  of  the  sale,  and  to  renew  such  leases  from  time  to  time,  at  the  same 
rents,  la  like  manner  as  is  usual  in  cases  of  leases  by  bishops ;  and  if  the  bishop 
should  itease  to  be  bishop  of  London,  in  consequence  of  his  decease  or  other- 
wise, bjfore  he  has  granted  such  lease  or  leases,  then  he  or  his  personal  repre- 
seatativ  *s  mny  apply  to  the  court,  as  they  shall  see  fit.  And  until  the  money 
ist  invested  in  land,  the  dividends  of  the  stock  must  be  paid  to  the  bishop  and 
his  saccossors. 
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[*271]  Griffith  v.  Heaton. 

1823,  14th  March  and  Ist  May. — Vendor  and  Vendee, — AcMunt. — RegtM* — Praetief, 
Where  paymenta  have  been  made  by  a  vendee  at  diffisrent  timea  on  accoant  of  his  purchaae,  all 
exceeding  the  interest  doe  at  the  times  of  such  payments,  and  the  decree  in  a  salt  by  the  vendor  for 
a  specific  performance,  direcis  an  aceomA  to  be  taken  of  what  is  doe  to  the  plaintiff  for  the  princi- 
pal and  interest  in  respect  of  th«  purchase,  rests  are  always  made  in  taking  the  accoonL 

The  bill  was  filed  by  the  vendors  of  an  estate  against  the  purchaser,  for  a 
specific  performance  of  the  agreement  for  the  purchase.  Several  sums  of 
money  had  at  different  times  been  paid  by  the  defendant  on  accoant  of  his  pur- 
chase, and  the  master,  in  taking  the  accounts  of  those  sums,  had  made  rests  at 
the  times  when  they  were  paid.  The  question  was,  whether  the  master  was 
justified  in  taking  the  accounts  in  that  manner. 

The  agreement  was  dated  the  1st  of  June  1807.    The  purchase-money  was 
56,000/.;  2,800/.,  part  of  it,  was  paid,  as  a  deposit,  on  the  signing  of  the  agree- 
ment ;  and  the  remainder  was  to  be  paid  by  two  instalments,  on  the  1st  of  Jan- 
uary and  the  2d  of  August  1808,  wiih  interest  at  five  per  cent ;  and  on  the  lat- 
ter of  those  days  the  conveyance  was  to  be  executed.    By  the  decree  made  on 
the  hearing  of  the  cause,  it  was  referred  to  the  master  to 'take  an  account  of 
what  was  due  to  the  plnintiflT  for  principal  and  interest,  in  respect  of  the  pur- 
chase money.    The  master,  by  his  report,  found  that  various  sums  of  money 
had  been  paid  by  the  defendant  from  time  to  tinne  on  account  of  the  purchase 
money  and  the  interest  thereof,  amounting  in  the  whole  to  the  sum  of  47,795/. 
12^.  Sd. ;  and  he  certified,  that  it  appeared  to  him  to  be  fair  and  reasonable  that 
the  account  of  principal  and  interest  remaining  due  in  respect  of  the 
[*272]    purchase,  should  be  taken  with  periodica]  rests  at  the  ^respective  times 
when  such  payments  were  made  ;  and  that  he  had  accordingly  taken 
the  account  with  such  rests.    To  this  report  the  defendant  excepted,  because 
the  master  had  slated  the  account  of  principal  and  interest  remaining  due  to 
the  plaintifTs,  with  rests  at  the  respective  times  when  the  several  sums  mea- 
tioned  to  have  been  paid  by  the  defendant,  on  account  of  the  purchase  money 
and  interest,  were  respectively  paid  ;  whereas  he  ought  not  to  have  nMide  any 
rests,  he  not  having  been  directed  by  the  decree  so  to  do ;  and  the  several  sums 
paid  by  the  defendant  ought  to  have  been  allowed  to  him  as  payments  out  of 
his  purchase  money. 

Mr.  Home  and  Mr.  Rovpett,  in  support  of  the  exception,  said,  that  the  mas- 
ter had  taken  the  accounts  in  this  case,  upon  the  principle  adopted  in  taking 
accounts  between  mortgagor  and  mortgagee ;  but  thai  mode  was  never  fol- 
lowed in  suits  between  vendor  and  vendee. 

Mr.  Bell  and  Mr.  Parker,  for  the  report,  said,  that  when  payments  were 
made  to  a  creditor,  he  had  a  right  to  apply  them,  either  to  the  account  of  prin- 
cipal or  of  interest,  at  his  pleasure  ;  and  that  the  masters,  in  taking  accounts, 
acted  upon  that  principle. 
The  Vice-Chancellor  said,  that  he  must  learn  the  practice  of  the  masters 


CASES  IN  CHANCERY.  274 


l«i3.— liupton  V.  HewotU 


upon  the  subject ;  and.  accordingly,  directed  tbe  following  question  to  be  sub- 
mitted to  them : — 

"*  By  a  decree  made  upon  a  bill  for  a  specific  performance,  it  was  ordered, 
that  it  be  leferred  to  the  master  to  take  an  aecoont  of  what  was  due  to  the 
plaintifis,  from  the  defendant,  for  principal  and  interest,  in  respect 
*of  the  purchase-money  for  the  estate  and  premises  comprised  in  the  [*27d] 
agreetnent  in  the  pleadings  nrtentioned ;  such  interest  to  be  computed 
at  five  per  cent  per  annum.  The  account  extends  to  a  pcri«»d  of  ten  years ; 
and,  in  the  course  of  thai  time,  the  defendant  had  made  sixteen  payments  on 
account,  all  exceeding  the  interest  due  at  the  time  of  such  payments.  Is  it  the 
practice  of  the  masters'  offices,  under  such  circumstances,  to  take  the  accounts 
directed  by  the  decree  with  rests,  at  the  sixteen  periods  when  the  sixteen  pay- 
ments were  made,  making  at  each  rest,  a  new  principal  sum  to  carry  intorcstv 
formed  from  the  balance  then  due,  on  account  of  principal  and  interest  f** 

In  reply  to  this  question,  a  certificate  was  returned  to  the  Vice-Chanccllor, 
signed  by  nine  of  the  masters,  6y  which  they  stated,  that  they  had  considered 
the  question  proposed  to  them,  and  that,  under  the  circumstances  above  men-* 
tiooed,  it  was  the  practice  of  the  masters'  offices  to  take  accounts  in  the  man- 
ner referred  to  by  his  honor. 

The  Vice-Chaiicellor  said,  that  he  conoiirred  in  this  certificate»  and  musti 
therefore,  overrule  tbe  exoepttoo.  [1] 


•Lofton  v.  Hsboott.  [•274] 

1833,  98th  Fcbraaiy,  snd  17tb  Aprfl.— P^ueltee. — StqmeUrmtiou. 

The  eonrt  wiD  order  ft  Mqawtmtioa  to  innie  «fmifi«t  •  defbnduit  who  ii  ia  ooBterapt,  for  not 
puttiiif  in  an  enmrnntion  lo  interrogntoriei  befora  Uie  niMter. 

Ths  defendant  having  refused  to  put  in  his  examination  to  interrogatories 
which  bad  been  exhibited  before  the  master  under  the  decree,  had  been  taken 
into  custody  by  the  sergeant  at  arms,  and  committed  to  the  Fleet. 

Mr.  Wray  now  riioved,  that  a  sequestration  nisi  might  issue  against  himi 
until  he  should  put  in  his  examination. 

The  decree,  in  this  case,  is  not  for  payment  of  money,  but  to  put  in  an  ex- 
amination to  interrogatories,  and  the  question  is.  whether  a  sequestration  can 
be  awarded  in  such  a  case?  In  Maynard  v.  Pomfrei,(a)  Lord  Hardwicke, 
after  a  decree,  refused  to  discharge  a  sequestration  which  had  issued  against 

(•)  s  Atk.  4S8. 

[1]  Aee.  Tkg  8UiU  •/  OnmMfidii  v.  JTceibvii,  1  Johns.  Ch.  Asp*  17 ;  3  Cbw.  87,  note  Bt». 
9impmm  r.  HmnOtwd,  1  Tnm.  ^  Rnei.  477.  Story  v.  JEmV«foii,  IS^FetorB,  35».  But  on  ttking^ 
«n  leeoant  between  pnrtiee  who  had  been  partneii,  the  mereantite  mode  of  coinpatin|r  intereet 
wmt  tllowed,  eoeh  having  been  Uie  pnetlee  of  the  pnttiee  UteineelTes.  8i9ughton  t.  Lynch,  1  Jofane. 
Ch.  Re|i.909. 
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tlie  defendant  for  want  of  an  answer,  and  kepi  it  on  foot  as  a  seourity  for  the 
defendant  perfoiming  the  decree.     Shaw  v.  Wrighl.{b) 
The  ViceChaneeilor  said,  that  be  would  not  decide  opon  the  motion,  until 
he  had  consulted  the  register.(c) 
[*275]      *The  YicB-CHANoisLLOt : — I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  a  sequestration  in  this  case ;  whether  the  produce  of  it  is  ap- 
plicable to  the  purposes  of  the  cause,  it  is  not  necessary  now  to  inquire.    I 
shall  Older  the«  sequestration  to  continue  until  the  defendant  clears  his  con- 
tempt, and  until  the  further  order  of  the  court. 


[•276]  •Wartbr  r.  Hutchinson. 

1823,  Idth  Marah.— WtU^CoMfrifcf JMi. 

Where  real  eatates  were  deviaed  ii^  atrict  aeitleroent,  aubject  to  a  troat  for  raiaing  portiona  for 
jounger  children  during  the  minority  of  the  tenant  for  life,  ont  of  the  rente  and  profile,  or  by  aale 
or  mortgage ;  held,  that  certain  funda  which  bad  ariaen  fnm  the  rente  daring  the  minortty  of  the 
tenant  for  life,  were  appiicafaie  to  the  pajment  of  tlia  poi^na,  asd  that  the  defieieiicy  only  ooidd 
be  raiaed  by  aale  or  mortgage. 

Thomas  Meredtth,  deoeased.Jbj  his  wiH»  duly  executed  to  pass  freehold 
estates,  directed  all  his  debts  and  funeral  expenses  to  be  paid  by  his  trOstees 
and  executors,  and  for  that  purpose  he  charged  ail  his  messuages,  lands,  tene- 
ments, and  hereditaments,  in  the  counties  of  Denbigh  and  Chester,  with  the 
payment  of  the  same,  in  aid  of  bis  personal  estate ;  and,  subject  thereto,  he 
devised  all  his  messuageS|  lands,  tenements,  and  hereditaments,  unto  Brownlow 

(6)  3  Yea.  S3. 

(a)  The  VioaX^hanoeUor  mum  fimkbed  by  Mi.  Wajkev,  ^mpaifh  witb  tba  two  foUownig 
caaea:— 

TaiGo  T.  Taioa. 

Practice, — Sequ€$tratiom — Sequeatration  ordered  againat  a  party  in  castody,  for  contempt  m  not 
prodaeing  papera. 

April  1759. — ^Thia  aaoal  decree  was  made  in  thia  caoae  for  a  partition,  and  for  the  prodnctioo  of 
deeds,  &e.  before  the  commiasionen.  An  attachment  had  itaoed  againat  the  defendant  Ujf  not 
producing  the  deeds  in  hia  posaeasion,  and  he  being  brought  to  the  bar  of  the  court  waa  turned  OTor 
to  the  Fleet.  The  plaintiff  muved,  specially,  that  a  sequestration  might  itaoe  against  the  defendant. 
The  defendant  appeared  by  counsel  and  oppoaed  the  motion ;  but  the  coort  ordered  the  oeqQeati&. 
tion  in  the  firat  ioatance.    Bag.  Lib.  B.  1758»  fi.  T.    Thia  eaaa  m  reported,  1  Dick.  3ilS. 

DmujN  V,  Gals. 
By  an  order  dated  lOth  May  1799,  it  waa  referred  to  the  maatei<  to  tax  the  defefNlMt  8ydiiey*a 
bill  of  coata,  and  Sydney  waa  ordered  to  produce  before  the  maater,  on  oath,  all  deeds,  Slc.  in  hia 
euatody  belonging  to  the  plaintiff  or  hia  eatate.  Sydney  waaaeryed  wiUi  thia«rder  M  tlM  Fleet 
priaon.  The  maater  having  certified  Uiat  Sydney  hud  not  pMiiu6c4  tho.  ho^ka  t^  hio^  it  was 
ordered  that  Sydney  ahould  prodnce  them  before  the  laiila^  o^  n^^ztrtf^rfnii  or  he.coc^ad  &  doftt 
piiaoner  in  the  fleet  priaon.  Sydney  having  been  aenred  with  the.  otdei^  aod  the. maater  having 
certified  that  he  had  not  produced  the  hooka,  dtc.  a  aeqaeatratbn  nisi  waa  ordered  againat  kim  jQa 
the  94Ui  May,  and  on  the  17th  Joly  1799  it  waa  made  ahaolate.    Reg.  Lib.  1798,  T..Tw 
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York,  Richard  Lloyd,  and  John  HiHobiysoni.ilkair  heirs  and  assigns,  io  trast 
to  permit  bis  afster  MargareCia  Warier,  the  wife  of  Joseph  Warter,  and  her 
assigns,  during  her  lifei  Io  take  thereout  ao  annuity  of  200/. ;  and  his  aunt 
Mary  Newton,  and  her  iMsigoa^  during  her  life,  aa  annuity  of  iOOL    And, 
sutgect  to  those  annuities,  he  gave  the  same  messuages,  lands,  tenements,  and 
hereditamems,  to  the  same  trustees,  their  heirs  and  assigos,  entU  his  nephew 
J.  R.  M.  Warier,  the  son  of  his  sister  ICargarstta  Warier,  should  attain  the 
age  of  twenty-oae  yeairs ;  and  if  he  should  die  in  the  mean  time,  then  until 
Henry  Warter,  the  second  son  pf  his  sister  Margaretta  Warier,  should  arrive 
at  that  age ;  and  if  Henry  Warier  should  die  in  the  mean  tioie,  until  the 
daughter  of  Margaretta  Wartar  should  arrive  at  that  age ;  upon  trust,  in  the 
first  place,  as  soon  as  conyeniently  might  be  after  his  decease,  to  raise  out  of 
the  rents  and  profits  of  the  premises,  or  by  sale  or  mortgage  thereof,  or  of  a 
competent  part  thereof,  any  sum  or  sums  of  money  that  would  be  sufficient 
to  pay  his  debts  and  fanerai  expenses,  and  the  costs  and  expenses  his 
trustees  should  be  put  unto  *on  account  of  the  trusts  of  his  will,  and    [*277] 
the  sum  of  100/.  a-piece,  which  he  thereby  gate  to  them,  with  a  di« 
rection  to  them  to  retain  the  seine  out  of  the  rents  and  profits  of  the  premises, 
for  their  trouble :  And  upon  further  trust,  to  raise  out  of  the  rents  and  profits 
of  the  premises,  or  by  sale  or  aiortgvge  ifaereof,  or  of  a  competent  part  there- 
of the  sum  of  2,00(UL  leather  with  ail  coats  and  charges  attending  the  raising 
the  same,  and  to  pay  the  same  to  Henry  Warter  as  soon  as  he  attained  the 
age  of  lwenty*one  years ;  and  if  Majrgaretta  Warter  should  have  more  than 
one  youpger  childv  then  he  directed  his  trustees  to  raise,  out  of  the  rents  and 
profits  of  the  prcmises»  the  sum  of  3,000/.  and  pay  the  same  to  and  among 
such  younger  children,  share  and  share  alike,  as  soon  as  they  should  attain 
their  respective  agss  of  twenty-'one  years ;  and  he  charged  all  the  said  here- 
ditaments with  the  payment  of  the  same:  And  upon  further  trust,  to  apply  a 
proper  sum  of  the  money,  arising,  from  the  rents  and  profits  of  the  said  pre- 
mises, for  the  maintenance  and  education  of  J.  R.  M.  Warter  till  he  should 
arrive  at  the  age  of  twenty-one  years;  and  when  he  should  arrive  at  thai  age, 
then,  upon  further  trust,  to  pay  him'the  rest  of  the  renU  and  profits  of  the  pre- 
mises, if  any  should  remain  in  their  hands  after  payment  of  all  his  debts  and 
funeral  expenses,  and  the  sum  of  2,000/.  and  3,000/.,  as  the  case  should  happen ; 
and  if  J.  R.  M.  Warter  should  die  before  he  attained  the  age  of  twenty-one 
years,  then  he  directed  his  trustees  to  apply  a  sufficient  sum  of  money,  arising 
from  the  rents  and  profits  of  the  premises,  for  the  maintenance  and  education 
of  Henry  Warter  till  he  should  attain  the  age  of  twenty-one  years ;  and  when 
Henry  Warter  shouM  attain  that  age,  then   upon  trust  to   pay  him  the 
rest  of  the  rents  and  profits,  if  any  should  retnain  in  their  hands  after 
♦payment  of  his  debts  and  the  money  intended  for  his  sister's  young-    [•2t8] 
er  children  as  aforesaid ;  and,  in  the  mean  time,  to  place  out  the 
money  arising  from  the  rents  and  profits  of  the  premises  at  interest  for  their 
benefit ;  and  when  J.  R.  M.  Warter  should  attain  the  age  of  twenty.one  years, 
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or,  in  case  of  his  death,  when  Henry  Warter  should  arrive  at  that  age,  or,  in 
case  of  bia  death,  when  his  niece  Margarelta  Mary  Elisabeth  Warter  should 
arrive  at  that  age,  he  gave  his  messuages,  lands,  tenements,  and  hereditamentSi 
situate  in  the  counties  of  Denbigh  and  Cheater,  or  elsewhere  in  Great  firitaini 
subject  as  aforesaid,  to  the  trustees,  their  heirs  ^nd  assigns,  to  the  use  of  J.  R. 
M.  Warter  and  his  assigns,  for  his  life,  without  impeachment  of  waste,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  body  of  the  said  J.  R.  M.  Warter,  suc^ 
cessiveiy  in  tail  male,  with  remainder  to  his  first  and  other  daughters,  suc- 
cessively in  tail  male,  with  remainders  to  Henry  Warter  for  life,  and  to  his 
sons  and  daughters  m  tail  male,  in  Kke  manner ;  with  remainders  to  Margaretta 
Mary  Elizabeth  Warter  for  life,  and  to  her  sons  and  daughters  in  tail  male,  in 
like  manner;  with  retnainder  to  the  testator's  sister  Margaretta  Warter,  her 
lieirs  and  assigns,  for  ever.  And  as  to  all  his  household  furniture,  and  all  his 
silver  plate  whatsoever,  that  should  happen  to  be  at  bis  mansion  house,  at 
Pentrelychan  Hall,  at  the  time  of  hisr  death,  he  directed  that  the  same,  or  any 
part  thereof,  should  not  be  sold  or  removed  from  thence,  but  should  go  and 
continue   as  heir-looms,  for  tlie  use  of   the  heirs  of   Pentrelychan   Hall 

for  ever. 
[*^279]        The  testator  died  in  1602.     Shortly  after  his  decease  «this  suit 

was  ifistituled,  for  the  purpose  of  carrying  into  execution  the  trusts 
of  his  will^ 

After  the  cause  had  been  heard  for  further  directions,  J.  R.  M.  Warter 
died,  ati  'mfant  and  intestate,  leaving  Jane  Warter,  his  widow,  and  Margaretta 
Elizabeth  Meredith  Warter,  his  only  child,  his  heir  at  law. 

Jane  Warter,  the  widow  of  J.  R.  M.  Warter,  took  out  letters  of  ndminis* 
tration  to  her  deceased  husband,  and  a  bill  of  revivor  and  supplement  was 
afterwards  filed  against  her  and  her  daughter  M.  E.  M.  Warter. 

The  master  by  bis  report  (which  was  made  in  J.  R.  M.  Wader's  lifetime) 
had  found  that  Margaretta  Warter,  the  testator's  sister,  had  four  younger 
children-;  Henry,  Mirgaretta  Mary  Elizabeth,  Joseph,  and  Thomas.  Henry 
attained  the  age  of  twenty-one  years  on  the'  16th  of  November  1821 ,  and  Mar- 
garetta Mary  Elizabeth  on  the  7th  of  August  1822. 

*By  an  order  made  upon  the  petition  of  Margaretta  Mary  Elizabeth  Warter, 
on  the  5fh  of  November  1822,  it  was  referred  to  the  master  to  compute  interest 
on  the  sum  of  t),'000l. -directed  to  be  raised  for  the  younger  children  of  Mar- 
garetta Warter,  Tromfhe  'l-eth  of  November  1821  ;  and  that  sum  was  ordered  to 
be  raised  out  of  two  sums  of  cash  and  stock,  which  had  arisen  from  the  rents 
df  the  devised  estates,  and  one-fourth  part  of  it  paid  to  the  petitioner,  without 
j)rejuJicc  to  any  dlaim  she  miglit  have  upon  the  remaining  three-fourth  parts. 
InTDecenlber  1822.  Margaretta  Elizabeth  Meredith  Warter  died  ; 
£•280]    and  her  mother  afterwards  took  out  *lelters  of  administration  to  her, 

and,  as  thepersonal  representative  of  her  husband  and  daughter,  claim- 
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«d  the  whole  of  the  funds  which  had  arisen  from  the  savings  of  the  rents  and 
profits. 

In  pursuance  of  this  claim,  Mr.  Hart  and  Mr.  Temple  now  moved  to  rescind 
the  order  of  the  5th  of  November  1822. 

It  is  the  rule  of  the  court,  in  all  casea  where  a  testator  directs  portions  id  be 
raised  out  of  real  estates,  to  look  through  the  will,  to  see*whcther  the  testator 
meant  the  body  of  the  estate  to  be  charged,  or  the  rents  and  profits  only.  The 
first  ease  upon  this  point  is  a  very  strong  one ;  it  is  Sir  William  Middkian^s 
ca$e.(n) 

The  testator  having  directed  the  BfitM.  to  be  paid  at  a  fised  day,  namely, 
when  Henry  Warter  should  attain  twenty-one,  he  must  have  meant  that  it 
should  be  raised  out  of  the  body  of  the  estates,  and  not  out  of  the  rents  and 
profits ;  for,  otherwise,  the  portions  might  have  become  payable  bef<^e  the 
rents  were  sufllcicnt  to  pay  them.  There  is  also  another  very  strong  case 
upon  this  sut)ject,  Warburian  v.  Wariuriotu{b) 

I  apprehend  that  every  principle  on  which  that  case  was  decided  applies 
here ;  for  if  it  is  held  that  the  rents  and  profits  are  applicable,  the  person  who 
has  the  contingent  interest  in  the  property  has  the  usufruct  taken  from  him 
whilst  the  portions  are  being  raised.  Then,  as  to  the  direction  that  the  trustees 
should  pay  the  rest  and  residue  of  the  rents  and  profits  to  J.  R.  M. 
Warter^  the^e  words  do  not  mean  annual  rents,  bat  the  surplus  *or  [*281] 
the  moneys  remaining  in  the  hands  of  the  trustees  after  paying  the 
portioas ;  for,  in  almost  every  ease,  the  court  has  construed  the  words  **  rents 
and  profits^  to  mean  the  produce  of  the  corpus  of  the  estate. 

Mr.  Sugden  and  Mr.  Parker^  contra. 

The  YfCE-CHANCBLLoa : — ^This,  like  every  other  case  upon  a  will,  is  a 
question  of  intention  to  be  collected  from  the  whole  will.  This  testator  has 
expressly  stated  that  his  first  devisee,  who  attains  twenty-one,  is  to  take  such 
accumulated  rents  and  profits  only  as  shall  remain  after  satisfying  the  portions, 
and,  of  consequence,  must  have  intended  that  the  accumulated  rents  and  pro- 
fits should  be  first  applied  in  payment  of  the  portions.  To  the  extent  in 
which  the  accumulated  rents  and  profits  would  not  have  satisfied  the  portions* 
the  trustees  would  have  been  entitled  to  proceed  by  sale  or  mortgage. 

Motion  refused,  (c) 

la)  2  Cni*n.  Ca.  1.  (6)  2  Vera.  420. 

(c)  In  the  eoufie  of  thii  eause  «  eue  wftt  made  fbr  tbe  opintoa  of  the  court  of  eommon  plete. 
Fur  tha  Rport  of  Chat  cmo,  ko  5  Moore,  149.  And  another  eaoe  wai  afterwarde  made  for  the 
opinion  of  the  coart  of  king's  bench,  and  ia  reported  1  Barn.  6l  Creaa.  721.[1] 

[I]  The  real  eaUte  ia  not,  aa  of  eoorae,  eharfed  with  the  payment  of  legacies.  It  ia  never  char. 
fed  valoaa  the  leMator  iatended  that  It  ahoaki  be,  and  thai  intention  must  be  either  ezpreaalj  decla- 
red or  fairly  and  aatialaatorily  inferred,  from  the  language  and  diapoaitiona  of  the  will.  There  rouat 
be  iodieatcd  m,  pretty  atroag  intention  that  the  legaoiea  are  at  all  evente  to  be  paid  ;  aa,  in  a  dcviae 
of  real  eetote.  rfUr  pmymeni  of  debit  and  Ugaeiao,  or  »  direction  Uiat  debU  and  Ugacim  be  firti 
paid.  Lmpton  t.  Lapion,  2  Johns.  Ch.  Rep.  633.  The  w«rda  ••  rente  and  profits  in  a  deriae,  may 
be  ao  eonatroed  aa  toaaUioriM  a  aale  of  UieUad,  when  naceaaary  to  raiae  a  aam«ao  as  to  efiect 
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[♦282]  •MoiR  V.  MuDiE 

1823, 18th  March,  mnd  3Iit  Ma/.— SToJicttor. 

A  BoliciUMr  who  had  refuaed  to  act  any  longer  for  a  (Mtrty  in  fb«  ctaae,  wm  ord«Md  to  pennit  Ibo 
ptrty'to  iasped  pftpM«  in  liia  pMBBMkMi,  nl  nil  WMwnihlo  timw,  irjUwat  any  mteUkinf,  on  her 
pert  te  proceed  to  a  tasatiei^of  hie  bilL 

The  solicitor  of  one  of  the  defeadantB  havtog  refi»ed  to  act  anj  longer  for 
ber»  Mr.  Aoq^ff  ni#v0d«  on  her  behali^  that  the  solicitor  might  be  ordered  to 
deliver  up  to  her  ail  papers  in  her  possession  relating  to  the  cause.  He  cited 
Cre$9weU  t.  Bym^a)  and  O^mmereBv.  Poynt<m4f>)  and  said  that  in  this  case, 
as  in  CresnoeU  v.  Byron^  the  party  nuking  the  application  airore  thtt  there 
was  no  fund  for  payment  of  the  costs,  except  the  ftmd  in  the  cause. 

The  J/ice-ChancclIor  doubted  whether  be  could  make  the  order,  without 
imposing  on  the  defendant  the  condition  of  proceeding  to  an  immediate  taxatioa 
of  the  solicitor's  bill,  with  the  usual  undertaking  to  pay  the  amount  of  it  when 
taxed ;  and  he  therefore  directed  the  motion  to  stand  over  for  the  purpose  of 
considering  the  subject. 

The  yice«Chancellor  ordered  that  the  solicitor  should  perftut  the  defendant 
to  inspect  her  papers  in  his  possession,  at  all  reasonable  times  ;  and  said,  that 
as  the  solicitor  had  thought  fit  to  retire  from  the  suit,  he  had  no  right  to  retard 
its  progress ;  and  that,  therefore,  the  permission  given  to  the  client  for  inspec- 
tion of  the  papers  was  not  an  indulgettce  but  a  right,  and  gave  no  claim  to  the 
solicitor  for  any  special  asaistanoe  from  the  ootirt ;  but  thai  he  must  be  left  to 
his  ordinary  remedy  against  his  elient.[l] 


[♦288]  ^Harris  v.  Bodewham  and  others. 

1823,  18th  March,— Pr«<r«c«.—C/er*  in  court. 

The  court  never  ordera  a  clerk  in  court,  with  whom  exhibita  hare  been  diapoaited  under  the  uanal 
order,  to  deliver  them  up  to  any  other  peraon,  for  the  parpeae  of  Uiehr  beingr  pradnocd  in  oooft,  or  at 
the  aaaixea,  withovt  the  conaent  of  all  parties,  and  payment  of  the  oleriTin  coQrt*f  laee. 

CsaTAiN  letters  and  other  documents  had  been  deposited  by  the  defendants 
Garrett,  Shaw,  and  Hornyhold,  with  their  respective  clerks  in  court,  under  the 
usual  order,  which  had  been  obtained  by  the  plaintiffs  for  that  purpose. 

Mr.  Pemberion,  for  the  plaintiff,  had  moved  on  a  former  day  that  these  let- 

(a)14Voa.371.  (6)  1  Swawrt.  1. 

the  object  of  the  teetator.  Sekermerkwn  r.  Sekemurk^m,  6  Jehne  Rep.  70.  The  leelatsr  di. 
reoted  hie  truateee  to  aeli  hia  real  and  peraonal  eeUto  and  apply  Uie  proceede  in  paying  hie  debte, 
and  Uie  legraciee  Uierein  after  giTcn,  the  teetator  afterwarda  gaye  lesaeiea  by  eodieila,  but  without 
charging  them  on  the  real  eaUto ;  it  was  held  that  only  the  legaeiee  in  the  will  were  payaMe  out  of 
the  real  eeUte.  8tr$mg  ▼.  Ingraham,  6  Sim.  197. 
[1]  Vide  BrmuingUn  r.  Bruningtgn,  poat.  466,  457,  and  note,  iUd. 
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ten  and  doeoments  n^t  be  delivered  orer  to  the  plftimiff's  dcrfc  in  court,  and 
be  by  him  produced,  at  the  joint  expenee  of  the  piainttflrand  the  defendant  Gar- 
rett, aad  given  in  evidence  for  either  party  at  the  ensaing  assizes  for  the  county 
of  Hereford,  in  the  action  there  depending  between  them. 

Mr.  Rmpellf  for  the  defendant  Homyhold  and  bis  clerk  in  court,  opposed 
the  motion,  and  said  that  the  clerks  in  court  were  responsible  for  the  safe  cus- 
tody of  all  the  documents  deposited  with  them,  and  were  entitled  to  all  fees 
accruing  from  the  inspecting  or  copying  of  them,  and  also  to  attend  with  them 
in  court  or  elsewhere,  as  might  be  required  ;  and  thai  no  instance  had  everoc- 
corred,  where  the  court  had  taken  the  documents  belonging  to  one  party,  and 
placed  them  in  the  hands  of  his  adversary,  or  of  his  adversary's  clerk  in  court. 

The  yice-Chancelk>r  ordered  the  motion  to  stand  over,  that  he  might  inquire 
into  the  practice.  And  on  this  day  he  said,  that  he  had  received  a  certificate 
from  the  clerks  in  oourt,  which  was  as  follows  ^-~ 

***We  do  certify,  that  in  all  cases  where  exhlbfts  are  left  under  an  [*284] 
order  in  the  hands  of  the  clerk  in  court  for  a  plaintiff  or  defendant, 
and  it  has  become  necessary  to  have  those  exhibits  produced  in  court,  or  at  the 
assizes,  it  is  and  ever  has  been  the  invariable  practice,  that  the  clerk  in  court 
in  whose  custody  they  are  so  deposited,  or  some  person  authorized  by  and  act- 
ing  for  him,  and  no  other  person,  should  attend  therewith,  upon  payment  of 
his  fees  and  expenses.  And  we  know  of  no  instance  where  exhibits  have  been 
ordered  to  be  delivered  op  for  the  aforesaid  porpose  to  any  other  person,  un- 
less by  the  consent  of  ail  parties,  and  upon  payment  of  the  clerk  in  court's 
fccsL* 

Hie  honor  observed,  that  this  certificate  was  a  very  strong  one,  and  that  he 
most  hold  the  practice  to  be  as  stated  in  if. 

Motion  refused. 


Ciifif  e.  Cann. 

1833, 9id  Jtmreh,  tnd  Slat  M^f. —Vendor  and  pwekoMwr.—TUle, 

Whsf  ft  devisee  offeel  estate  eobjeet  to  debte  and  legaelee,  had  oontracted  to  sell  the  estate,  la 
eider  to  raise  money  to  pay  the  debts,  and  afterwards  a  hill  was  filsd  against  her  by  the  legatees 
ibr  the  administration  of  the  testatoi's  estates,  and  the  purchsser  consented  to  go  before  the  matter, 
upon  a  reference  as  to  the  title  in  that  suit ;  held,  that  he  waa  not  thereby  bound  to  Uke  an  eqait- 
able  title,  but  might  hisist  on  haying  the  Bsroe  title,  as  he  might  hare  required  If  a  suit  had  been  hi. 
rtitolad  aguinet  him  t>r  a  apc6ifio  pevfermaiiee  of  his  eontraet ;  and  that  as  two  commissions  of 
hMkfope  had  imied  agaiwl  Um  devlwo  beieie  the  oontimot  was  eateied  into,  though  neither  of 
tbem  was  piuceeded  ia,  he  was  not  bound  to  aeoept  the  title. 


Jowr  C^N,  Esqnire^  deeemid;  by  hie  w«H»  duly  executed  to  pass  freehold 
eelates,  gave  legaciet  to  bis  ehiUren»  and  devised  and  bequeathed  the  residtae 
of  hie  real  and  pefeoflal  estaleit  after  payntent  of  bis  debts,  legacies,  and  funeral 
expenses,  to  his  wife  Rebecca  Cann,  absolutely,  and  appointed  her  executrix  of 
his  will. 
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[*285]  *Mr.  Cann,  at  the  time  of  his  deaths  carried  on  the  busineta  of  a 
banker,  in  partnership  with  Measrt.  Williams  and  Searle ;  and  Mrs. 
Cann,  after  her  husband's  death,  continued  the  business  in  partnership  with  the 
same  gentlemen.  On  the  23d  of  December  1820,  a  joint  commission  of  bank- 
rupt was  issued  against  her  and  her  partners,  and  on  the  14th  of  January  1822, 
a  separate  commi$sioo  was  issued  against  her,  but  neither  of  the  commissions 
was  opened.  In  July  1821  Mrs^  Cann,  in  order  to  raiae  money  to  pay  her 
late  husband's  debts,  agreed  to  sell  part  of  the  real  estates  to  one  Arscott.  In 
the  December  following,  a  bill  was  filed  against  her  by  her  children,  for  the 
administration  of  the  testator's  real  and  personal  estates. 

By  the  decree  made  on  the  hearing  of  the  cause,  on  the  88th  of  January 
1822,  it  was  (amongst  other  things)  referred  to  the  master,  to  inquire  whether 
Mrs.  Cann  had  entered  into  any  contracts  for  the  sale  of  any  parts  of  the  tes- 
tator's real  estates,  and  if  the  master  should  find  that  she  had,  whether  it  would 
be  for  the  benefit  of  the  paVlics  interested  that  those  contracts  should  be  car- 
ried into  eiTect.  The  master,  by  his  report*  stated  that  Mrs.  Cann  had  entered 
into  the  agreement  before  mentioned,  and  also  several  other  contracts  for  the 
sale  of  different  parts  of  tlic  testator's  real  estates,aod  that  he  was  of  opinion  that 
it  would  be  for  the  benefit  of  the  parties  interested,  that  all  the  contracts  should 
be  carried  into  effect. 

By  an  order  made  on  a  petition  presented  by  the  plaintiffs,  the  master^s  rd- 
port,  so  far  as  it  related  to  the  contracts  with  Arscott  and  another  of 
[*286]  the  purchasers,  was  confirmed  ^  and  it  was  ordered  that  Arscott,  *ob> 
jecting  to  the  title  to  the^state  which  he  had  purchased,  but  consent* 
ing  to  go  before  the  master  upon  such  titlct  it  should  be  referred  to  the  mas- 
ter to  see  ir  a  good  title  could  be  made  thereto.  On  the  third  of  this  momh 
the  master  reported  in  favor  of  the  title.  Upon  which  the  plaintiffs  presented 
a  petition,  praying  that  Arscott  might  be  ordered  to  pay  his  purchase  money 
into  court,  and  that  the  defendant  and  all  other  necessary  parties  might  be  or- 
dered to  execute  to  him  a  proper  conveyance  of  the  estate  which  he  had  pur- 
chased. At  the  same  time  Arscott  presented  a  cross  petition,  praying  that  the 
master's  report,  so  far  as  it  found  that  a  good  title  could  be  made  to  the  estate^ 
might  not  be  confirmed,  and  that  he  might  be  at  liberty  to  except  thereto. 

Both  these  petitions  now  cnme  on  to  be  heard. 

Mr.  Sudgen  and  Mr.  Knight,  for  Mr.  Arscott : — The  defence  made  in  favor 
of  the  title  is,  that  neither  of  the  commissions  has  been  opened.  But  the  ques- 
tion is,  whether,  as  this  is  not  a  purchase  under  the  decree  of  the  court,  and  as 
neither  of  these  commissions  has  been  superseded,  the  existence  of  them  is  not 
such  a  clotid  upon  the  title,  that  the  court  will  not  compel  the  purchaser  to  take 
itT  Lowes  v.  Lu8h;(a)  Frankly  ▼.  Lord  Btfmndow.ib}  Sir  6.  Romilly's 
act(c)  makes  the  issuing  of  a  commission  notice  of  a  previous  act  of  bank- 
ruptcy.    Walkins  v.  Maund.(d)    If  either  of  tiiese  commissions  is  proccededl 

(«)  14  Vet.  jun.  547.  (6)  Ibid.  550.    See  alto  Pvwtll  ▼.  PoiMit,  6  Madd.  53.  * 

(c)  46  G.  3.  c.  135.  (rf)  8  Camp.  N.  F.  Rep.  308. 
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wiih,  the  bar^in  and   sale  of  the  commissioners  will,  beyond  all  doubt,  pass 
Ihe  legal  estate  to  the  assignees ;  and  the  purchaser  will  be  compelled 
to  file  a  bill  against  the  assignees,  to  *get  the  legsd  estate  re-conveyed  [*267] 
to  him.  Now  this  court  never  forces  a  purchaser  to  boy  a  suit  in  equity. 

Mr.  Bell  and  Mr.  Spence,  for  the  plaintiffs : — The  cases  alluded  to  have  not 
the  least  reference  to  the  present  question.     These  commissions,  though  not 
superseded,  are  superscdabie ;  and  the  court  will  never  let  the  parties  act 
upon  them.     Suppose  the  court  had  directed  a  sale  of  this  estate,  could  i(  have 
been  contended   by  the  assignees  that,  because  Mrs.  Cann  had  committed  an 
act  of  bankruptcy  before  the  decree  was  pronounced,  the  title  to  the  purchaser 
failed  ?     This  estate  being  devised  charged  with  debts,  the  devisee  is  a  trus- 
tee ;  and  therefore  the  estate  would  not«even  at  law,  pass  to  the  assignees  ;  for 
courts  of  law,  in  such  cases  as  the  present,  look  at  trusts,  and  a  trust  estate  is 
not  considered  as  passing  at  law.      Ailanson  v.  Forster,{e)     Lowes  v.  Lush, 
was  a  case  where  a  party,  who  liad  committed  an  act  of  bankruptcy,  had  en* 
terpd  into  a  contract  for  the  sale  of  the  estate.     There  was  no  trust  there  ; 
and  the  single  question  was,  whether  this  court  would  compel  a  purchase  to 
take  a  title  so  situated,  there  being  a  clear  admitted  act  of  bankruptcy  7     It 
appears  to  me  that  this  case  stands  thus  :    Here  is  a  person  to  whom  pro- 
perty is  given  charged  with   debts  ;  a  court  of  equity  declares  this  person  a 
trustee,  and  directs  a  sale,  and  that  snie  is  given  effect  to  in  a  court  of  equity. 
Can  u  be  contended  that,  if  a  commission  of  bankrupt  has  issued  against  the 
frusfee,  that  js  a  good  ground  for  a  purchaser  to  resist  the  completion  of  his 
purchase  ?    What  this  party  has  done,  has  been  done  under  the  decree  of  a 
court  of  equity  ;  and  the  real  question  is,  whether,   inasmuch  as  this 
is  done  'under  the  direction  of  a  court  declaring  a  trust,  that  must  not    [*288] 
be  considered  to  be  binding  on  all  parties?     In  suits  like  (his,  if  a  con- 
tract has  been  entered  into  before  the  bill  was^  filed,  the  court  never  cuts  down 
the  contract,  but  refers  it  to  the  master  to  inquire  whether  it  is  a  fair  and  pra» 
per  contract,  and  if  the  master  reports  it  to  be  a  lair  and  proper  contract,  the 
court  then  directs  it  to  be  carried  into  effect.       Gary  v.  Crisp  ;{f)  Lemprier^ 
V.  Pasky.  (g) 

The  suit  amounted  to  a  declaration  of  trust,  and  it  results  to  this  question  ; 
whether  the  court  will,  or  will  not,  proceed  to  sell  a  trust  estate  under  these 
circumstances  1  The  decree  has  left  no  interest  in  this  estate  in  the  vendor, 
she  has  no  interest  except  in  the  surplus  of  the  purchase- monoy  after  the  debts 
and  legacies  are  paid.  This  is  the  same  case  as  if  the  estate  had  been  sold  under 
the  decree  of  the  court.  For  here  the  court,  finding  this  to  be  a  proper 
agreement  to  be  carried  into  executbn,  adopts  it  as  if  it  had  been  its  own  sale. 

Mr.  Ssg'ifeji,  in  reply,  cited  the  case  of  Hurtdy  v.  Smith.{h)  Where  the 
ooert  takes  upon  itself  to  decree  a  sale,  the  court  will  compel  a  purchaser  to 
take  an  equitable  title.      But  if  the  purchaser. sells  again,  the  court  will  not 

(«)2T.R.479.  if)    18*lk.l(».  (^>    2  T.  R.  485.  (*)    1  Buck,  368. 
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compel  the  purchaeer  from  him  to  lake  the  title.  Lwi  WaUhanCs  ca$e,  (t) 
Supposing  tbte  to  be  a  case  where,  if  theeatate  had  been  aold  under  a  decree^ 
the  court  would  have  compelled  the  purchaser  to  lake  the  title,  can  the  court 
compel  him  to  take  it,  when  he  merely  consents  to  a  reference  to  inquire  whe- 
ther a  good  title  can  be  made  T  This  purchaser  would  be  taken  by  sur- 
[*S89]  prise,  if,  when  he  consented  to  this  ^reference,  merely  to  save  the  ex- 
pense of  a  bill  being  filed  agaioat  him  for  a  specific  performance  of  bis 
contr&ct,  and  dfd  not  submit  himself  to  any  authority  of  the  court  to  make  him 
take  an  equitable  instead  of  a  legal  title,  the  court  febould  compel  him  to  take 
this  title.  Mr.  Arseott  aays  he  understood,  when  he  came  in  under  this  decree* 
that  he  was  to  be  in  the  same  situation  as  if  a  bill  had  been  filed  against  him. 
If  this  lady  had  filed  a  bill  against  the  purchaser,  making  all  the  persons  inte- 
rested in  the  distribution  of  the  purchase  money  parties  to  the  suit,  it  would 
have  been  impossible  for  the  court  to  compel  him  to  complete  tbw  contract, 
unless  the  partiea  could  have  assured  to  him  the  legal  estate. 

The  YicB-CHANcaLUoa : — When  this  purchaser  became  a  party  to  the  refe- 
rence to  the  master  upon  the  title,  it  is  not  to  be  intended  that  he  meant  more 
than  to  place  himself  in  the  same  situation  upon  the  master's  report,  as  be 
would  have  been  in  if  the  reference  had  been  made  in  a  suit  instituted  for  the 
specific  performance  of  the  -agneement ;  and  in  such  a  suit  he  would  not  have 
been  bound  to  accept  this  title.  It  is-eUted,  that  what  is  thus  generally  to  be 
intended  was,  in  truth,  the  express  undersunding  of  the  party  in  this  case ;  and 
I  must  therefore  dismiss  the  original  petition,  and  make  an  order  accordiw  to 
the  prayer  of  the  cro8s-petition.[i] 


[*290]  *JoN£8  f>.  Mitchell  and  others 

182S,  S<Hh  F^hnmj^Wm.'^CQtmershm.^^tii. 

M.  H.  bj  will,  gftye  8002.  out  of  the  money  to  bo  prodnoed  by  the  Btlo  of  her  real  eitetea,  to 
tnit^ees,  for  the  benefit  of  certain  chariUble  inititotions,  and  ibe  give  the  reaidoe  of  the  money  to 
J.  R.    The  gifl  of  the  800Z.  being  void,  her  heir  ia  entitled  to  it,  and  not  J.  R. 

The  costa  of  the  autt  wen  ordered  to  be  borne,  laoportioBably,  by  the  laeacy  of  6801.  and  tlio 
naidiie  of  the  prodttoa  of  the  real  eatato. 

Nanct  Holt,  by  her  will,  duly  executed  to  pass  freehold  estates,  devised  all 
her  real  and  personal  estates  to  the  defendants,  Mitchell  and  Bradley,  and  to 
J.  Oarlick,  deceased,  (whom  she  alao  appointed  her  executors,)  their  heira, 
executors  and  administrators ;  upon  trust,  to  pay  the  rents  and  profiia  cif  h«r 
real  estates  to  her  brother,  Thomas  Holt,  for  bis  life ;  and  after  his  deeeaaa« 
upon  trust  to  pay  the  same  rents  and  profits  unto  and  amongst  M  hia  children, 
their  heirs  and  assigns ;  but  m  case  faer  brodier  should  die  vitlmit  kwfiili 

(0  Sag.  Vend.  4th  ed.  573 

[1]  Yido  Wright  ▼.  Howard,  ante,  905,  note. 
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of  his  bod  J,  or,  leaving  such,  all  such  issue  should  die  under  the  age  of  twen- 
ty-oee  years,  then  she  directed  her  trustees  to  pay  the  rents  of  Tier  half  p^rt 
of  her  estate,  called  the  Box  Trees,  to  Sarah  RatcliSe,  for  her  life;  and  after 
her  decease,  she  devised  that  half  part  toS.  Ratclifie's  eldest  son,  his  heirs  and 
assigns  ;  and  as  to  all  the  residue  and  remainder  of  her  real  estate,  after  her 
brother's  decease  without  lawful  issue,  or  leaving  such,  after  his,  her  or  their 
decease  under  the  age  of  twdtly-ooe  years,  she  directed  her  trustees  to  sell 
the  same,  and  out  of  the  mooeys  lo  be  produced  by  the  sale,  to  pay  certain 
I^acies;  and  then  to  lay  out  the  90m  of  800/.  in  the  purchase  of  landed  pro- 
perty, and  to  convey  and  settle  the  property,  so  to  be  purchased,  in  such  man* 
ner  as  that  the  rents  and  profits  thereof  might  bo  applied  in  manner  following, 
for  ever :  (that  is  to  say :)  one-fourth  part  to^the  trustees,  directors,  or  treasu- 
rer  of  the  Halifax  Dispensary,  for  the  better  support  thereof,  and  the 
remaining  three*fourth  parts  to  be  divided  *amongst  the  directors,  [*291] 
trustees  or  treasurers  for  the  time  being,  for  ever,  of  the  three  Sunday 
schools  established  at  Halifax^  in  equal  shares  and  proportions  ;  and  upon  fur- 
tlier  trust,  to  lay  out  in  their  names,  at  interest,  the  sum  of  60/.  and  to  apply 
the  interest  thereof  from  time  to  time,  for  ever,  in  maintaining  and  keeping  in 
repair  the  family  vaults  or  tombs  of  the  late  Benjamin  Holt,  J.  Holt,  and  WiU 
Uam  Holt ;  and  to  pay  all  the  rest,  residue  and  remainder  of  the  moneys,  to 
arise  from  the  sale  of  her  real  estates,  unto  J.  RatcKfie,  for  his  own  use  and 
benefit.  The  testatrix  then  disposed  of  her  personal  estate  by  giving  several 
Je^ctes^  and  bequeathing  the  residue  to  J.  Ratclifie  for  his  own  use. 

On  the  I9th  of  August  1814,  the  testatrix  died,  leaving  Thomas  Holt,  her 
brother,  her  heir  at  law. 

Thomas  Holt,  by  his  will,  dated  the  22d  of  July  1818,  directed,  that  as  to 
any  estate  or  interest  which,  by  virtue  of  the  will  of  his  late  sister  Nancy 
Holt,  was  vested  in  him,  or  which,  from  construction  of  law,  he  might  be  en- 
titled to  as  contingent,  in  remainder,  reversion,  or  otherwise  howsoever,  all  in- 
terest or  profits  thereof  should  be  for  the  use  and  benefit  of  the  plaintifT,  Grace 
Bolt,  for  her  widowhood  ;  and  after  her  decease  or  second  marriage,  he  gave 
all  such  estate  or  estates,  and  interest,  to  the  plaintifT,  J.  6.  Jones,  for  his  own 
use  and  benefit ;  and  he  also  gave  all  the  residue  of  his  real  and  personal  es- 
tates to  J.  G.  Jones,  his  heirs,  executors  and  administrators,  and  appointed 
him  and  Grace  Holt  executor  and  exeoutrix  of  bis  will. 

In  May  18M,  T.  Holt  died,  without  issue.  After  his  decease, 
Mitchell  and  Bradley,  (GarKck  being  then  •dead,)  sold  the  real  estates  [*292] 
which  Nancy  Holt  had  directed  to  be  sold,  for  1,465/.  J.  G.  Jones 
and  Grace  Holt  then  filed  a  bill  against  the  trustees  and  J.  Ratclifie,  charging 
that  the  bequest  of  the  sum  of  800/.  to  the  charitable  uses,  contained  in  the 
will  of  Nancy  Holt,  was  void,  and  that  they  were  entitled  to  it  as  Thomas 
Holt's  personal  representatives ;  and  they  prayed,  that  Mitchell  and  Bradley 
might  be  decreed  to  pay  that  sum  to  them,  out  of  the  proceeds  of  the  sale  of 
Nancy  Qolt's  real  estates. 
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Ratciiffe,  by  his  answer,  insisted  ihat  the  legacy  of  800/.  was  void  under 
the  9  Geo.  2,  c.  36,  and  sunk  Into  the  residue  of  Nancy  Holt's  estate,  for  his 
benefit. 

Mr.  IlaH,  Mr.  Bell,  and  Mr.  Duckworth,  for  the  plaintiffs,  cited  Cru$e  v. 
Barley ;(«)  Hutcheson  v.  Hammond  ;{h)  and  Wright  v.  Wright.{c) 

Mr.  Coffper,  for  the  defendant  Ratdiffe :— The  case  of  Wright  r.  Wright, 
has  no  apph'cation,  for  the  question  in  that  cas?  was  a  question  of  conversion  ; 
here  the  question  is,  whether  this  legacy  of  800/.  does  or  does  not  fall  into  the 
residue?  Under  this  gift  of  the  residue  of  tlie  produce  of  the  real  estate,  the 
de^iendant  Ratdiffe  is  entitled  to  this  legacy.  Durour  v.  Motieuz.{d) 
[•293]  ^Aekroyd  v.  Smithson.{e)  In  the  latter  of  these  two  cases,  the  qties- 
tion  arose  between  the  heir  at  law  and  the  next  of  kin,  and  it  was  ad- 

(a)  3  P.  W.  SO.  (b)  3  Bio.  C.  C.  128.  (c)  16  Ve^  188. 

(tf)  1  Vei  320— The  wiU  in  (hw  case  is  not  correctly  ittted  in  the  report,  end  m  quceUone  me 
to  the  convervion  of  real  into  personal  estate  depend  apon  the  particular  expressions  of  the  instru- 
ments under  wliich  they  arise,  the  register's  book  has  been  consulted,  and  Uie  following  statement 
of  the  will  extracted  from  it 

Reg.  Lib.  1749.  A.  fol.  253. 

Timothy  Motteux,  by  hie  will,  gave  all  hie  estate,  consisting  in  a  -fteehold  and  some  leaaelMld, 
noncys,  securities,  bunds,  stocks,  debts,  both  at  home  and  abroad,  goods  in  trade,  both  at  home 
and  abroad,  household  goods,  plate,  jewels,  linen,  wearing  apparel,  and  all  he  had,  or  might  haTo, 
or  claim  to,  of  what  kind  soever,  or  wheresoever,  apon  trust  to  sell  and  dispose  of  all  his  freeholdp, 
leaseholds,  moneys,  secnrities,  b  mds,  stocks,  debts,  both  at  home  and  abroad,  goods  in  trade,  both 
at  home  and  abroad,  household  goods,  plate,  jewels,  linen,  wearing  apparel,  and  all  he  bad,  or 
might  have,  or  claim  to,  of  what  kind  soever  or  whereeoi^Br,  and  aAer  payment  of  all  bis  debts, 
funeral  expensee  and  legaciee,  to  pot  or  place  out  all  the  residue  of  his  personal  estate  at  interest,  upon 
government  or  other  securities,  in  the  names  of  his  trustees,  upon  trust  that  they  should  pay  and 
apply  the  interest  and  produce  arising  thereby  between  the  persms  therein  after  mentioned,  daring 
tticir  joint  lives ;  and,  after  the  death  of  either  of  them,  then  to  pay  to  the  snrvivors  also  dorin|f 
their  joint  lives ;  and,  after  their  death,  then  to  pay  the  whole  produce  to  the  last  sorrivtir  for  hfe ; 
and  then  to  pay  and  apply  the  said  residue  and  the  principal,  unto  and  amongst  the  respective 
children,  lawfully  begotten,  of  those  ho  had  thereinafter  mentioned,  to  be  entitled  to  a  share  of  the 
interest  or  produce  of  the  overplus,  to  be  equally  divided.  The  testator  then  gsve  several  legscics, 
eome  to  individuals,  and  others  for  charitable  purposes,  and  amongst  them  the  legacy  of  12,000t 
mentioned  in  the  report ;  and  the  remainder  of  his  estate  and  the  interest  thereon,  being  placed  out 
at  interest  in  some  of  the  funds,  the  yeariy  interest,  bo  it  what  it  would,  the  tesUtor  onrdered  to  be 
paid  quarterly  to  and  amongst  the  following  persons,  if  alive,  share  and  share  alike ;  (if  any  should 
sell  or  transfer  their  right  to  it,  then,  in  such  case,  that  perM>n  or  their  representative  to  be  cut  off 
and  go  amongst  the  rest.)— to  the  plaintiff  P.  Motteux,  jun.  one  full  quarter  part ;  to  the  plaintiff 
Stephen  Hubert,  one  lull  quarter  part ;  to  the  defendant  Sosannah  Jarvis^  one  fall  qnarier  part,  and 
to  the  defendant  Magdalun  Foulle,  one  full  quarter  part :  to  theee  two  last  to  be  paid  into  their  owb 
hands,  on  their  own  receipts,  so  that  their  hunbands  might  have  no  right  to  it ;  and.  after  the  de- 
«eaiio  of  the  longest  liver  of  the  said  four,  or  of  those  that  should  not  have  alienated  their  claim,  he 
desired  that  the  principal  of  the  residue  of  his  estate  should  be  divided  and  go  to  and  amongst  the 
children  gotten,  or  to  be  begotten,  by  the  said  plaintifis  P.  Motteux,  jon.  and  Stephen  Hubert,  and 
the  defendanU  Susannah  Jarvis  and  Magadalen  Foulle,  as  was  before  explained  ;  and  he  appointed 
the  plaintiffs  Francis  Motteux,  James  Daniel  Hubert,  Stephen  Hubert  and  P.  Motteux,  jun.  exe* 
tutors  of  his  will.  [See  explanation  of,  and  criticism  upon,  this  case  by  Lord  Brougham  in 
Amphteif  v.  Parke,  3  Russ.  Sl  Mylne,  231  ] 

ie)  1  llro.  C.  C.  502. 
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mitted  that  there  was  *a  distinction  between  a  chiiin  made  by  resi-  [*294] 
dunrjr  legatees  and  one  mnde  by  the  next  of  kin.  So  also  in  Wii- 
liams  V.  Coade,(f)  the  question  was  between  the  heir  at  law  and  the  next  of 
kin ;  but  both  in  the  argument  and  the  judgment  a  distinction  was  drawn  be- 
tween the  residuary  legatee  or  the  produce  of  real  estate  and  the  next  of  kin. 
Ttie  case  of  Durour  v.  Motteux  was  followed  in  Kennell  v.  AbboiL{g) 

The  VicB-CHAWceLLOR : — ^The  will,  as  to  personal*  estate,  spenks  at  the 
time  of  the  death  of  the  testator»and  the  residuary  legatee  lakes,  not  only  what  is 
undisposed  of  by  the  expressions  of  the  will,  but  that  which  becomes  undis- 
posed of  at  the  death,  by  disappointment  of  the  intentions  o{  the  will. [I]  It  is 
othcrwif^e  as  to  the  residuary  devisee  of  real  estate,  or  of  the  price  of  real 
estate.  As  to  him,  the  will  speaks  only  at  the  time  of  miking  if.  an  J  he  can 
take  nothing  but  what  is  at  that  time  intended  for  him.  The  devisor,  at  the 
time  of  makiu!^  the  will,  intended  that  the  residuary  devisee  of  the  price  of  the 
land  should  take  such  residue,  suhj*?ct  to  the  deduction  of  the  800/..  and  not 
the  BOO/. ;  which  is  therefore  undisposed  of,  and  results  to  the  heir.[2J  In 
Durour  V.  MoUeux^  the  devisor  included  the  residuary  price  of  his  land  in 
the  general  gift  of  all  his  petsonal  estate,  and  therefore  it  was  contended  that 
it  was  the  purpose  of  the  testator  that  it  should  pass  as  his  residuary  personal 
estate  would  do.  (A) 

This  cause  having  been  set  down  for  'the  purpose  of  *the  costs    [*295] 
hems  disposed  of,  Mr.  Cooper  contended  that  they  ought  to  be  paid 
whol/y  out  of  the  800/.,  and  he  cited  Jenour  v.  Jenour.{i) 

(f)  10  V«.  500..  (g)  4  Vc.  808. 

(A)  All  tho  eises  upon  ths  lahjoet  of  the  eonfonion  of  real  into  pjrsonil  estate,  are  oonaidared 
in  Smith  r.  Claxion,  4  Madd.  484. 
(t)  10  Vea.  5G2. 

[I]  Vide  Cotk  ▼.  8Uiiona*9  Company,  3  Mynle  &  Keen,  2S2 ;  Janu$  v,  Jaaus,  4  Paijre,  115. 
OBrUm  ▼.  Hettuy,  3  Bdir.  913;  Amer.  Ch.  Diffeat,  Ddf  iae.  III.  IV. 

{9]  Vide  St^k  T.  BdHngiom,  8  Cmneh,  66 ;  Joiner  v.  Jamc«.  4  Paige.  115 ;  Van  Kleek  ▼.  i^eie 
York  DuUk  Charck,  90  Wend.  457,  8.  C.  6  Paige.  609;  Wood  v.  Ktyeo.  8  Paige,  365. 
Where  real  eaUte  ia  directed  to  be  aold,  and  the  teatator  willa  that  a  aum  of  money  ahall  bo  applied 
to  a  particular  porpoae,  and  the  reaidoe  of  the  produce  of  aale  only  is  gi^en  to  A.  and  the  particular 
purpoae  faila  either  by  laspe,  or  beeaoae  it  ia  Toid  at  law*  then  the  heira  and  not  A,  will  take  the 
mooey,  beeaoee  the  whole  ia  real  eeUta  at  the  death  of  the  teatator,  and  A.  can  take  no  more  of 
that  eataie  than  ie  eipreenly  given  to  him ;  oamely  the  reaidoe  of' the  real  eatate  after  dedocUng  tho 
•um  of  money.  Where  real  eetate  ia  not  directed  to  be  aold,  and  the  residuary  devise  is  not  of 
the  produce  but  of  the  eorpuo  of  the  real  eatate,  there  the  qneation  arises  between  the  heir  at  law, 
M^nd  the  deriaeo  as  to  the  intention  of  the  teatator.  If  the  doTiae  to  a  particuhr  pcraon,  or  for  a 
particular  purpoee,  ia  to  be  conaidered  aa  intended  by  the  teatator  to  be  an  exception  from  the  gift 
to  the  reeidoary  legatee,  the  heirtakee  the  benefit  of  the  failure.  If  it  ia  to  be  considered  as  intend, 
od  by  the  teeUior  to  be  a  charge  only,  upon  the  eatate  devised,  and  nut  an  exception  from  the 
gift,  the  devtaea  would  be  entitled  to  the  benefit  of  the  failure  ;  Sir  Launcelot  Shadwell,  Vice-chan- 
cellor, in  Cook  V.  The  Slationir*§  Company,  3  .\fylne  Sl  Keen,  962.  Where  there  waa  a  devise 
to  the  testator's  wife  of  a  house  aad  bt,  for  life,  in  lieu  of  dower,  with  a  devise  to  truateea,  of  the 
recidue  of  his  esUte  not  devised  to  his  wife,  and  she  elected  to  take  her  dower,  It  was  held  that  the 
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The  ViGi  CaANCBLLOB : — The  question  does  not  arise  upon  the  800/.,  but 
upon  the  construction  of  the  residuary  clause  in  the  will ;  for  the  800/.  is  dear- 
ly a  laaped  legacy :  and  the  justice  of  tbe  case  requires  that  the  costs  of  this 
suit  should  be  born  proportionably  by  the  800/.,  and  the  surplus  produce  of  the 
real  estates  after  paying  the  800/.  I  must  therefore  order,  that  the  costs  of 
all  parties  shall  be  paid*  in  the  first  place*  out  of  the  produce  of  tbe  real 
estates^  and  then  that  a  fair  proportion  of  them  b3  deducted  out  of  the  800/.[3] 

hoQM  ftnd  lot,  tnbfeet  to  the  right  of  dow^r,  dotoonied  to  the  hoin  of  the  taetetor,  tnd  did  not  go 
to  tbe  troiteak  Jmmn  ▼.  Jwmn^  4  Pftige,  1L5.  ••  The  genenl  prioeipla  eppeum  to  be,  that  tho 
heir  mnet  be  effiMtaelljr  diipUced,  thet  he  ie  not  to  be  diepbu^ed  by  inferenoe  or  implicetion,  but, 
thtt  there  matt  appeur  a  clear,  sab<tanti?e  and  andeniable  intent  on  the  part  of  the  devisor  or  tee. 
lator.  And  the  ezecHton  will  hold  ae  a  reeulting  troe t,  whatever  would  have  gone  to  the  heir  at 
hw  if  he  had  ntit  been  exeloded,  the  proof  lying  on  tbe  leeidoary  legatee  to  dieplace  the  heir  and 
sabetitnto  hinu^  Aeoordingfy  all  tbeee  caaee  torn,  as  the/  nalarallj  mtiet  upon  what  the  par* 
ticolar  will  baa  done.  The  inquiry  upon  tbeee  rnlee  alwaye  ii,  has  the  heir  at  law  in  eaoh  indiyidaal 
eaae,  been  eoffieienU/  removed  to  let  in  tbe  reeiduarj  legatee  to  that,  which,  whether  it  oontinoee 
to  be  land,  or  whether  it  hat  been  converted  for  a  tpecifie  purpose  into  money,  it  unly  money  until 
the  purpote  ie  antwered  or  feih,  and  which  in  the  latter  caee  at  a  raeolting  tratt,  will  then  rovort 
to  the  heir  at  law.  I  agree  in  holding  that  a  teelator  may  provide,  not  only  that  the  andiepo4od 
reeidoe,  which  ia  etrictly  personal,  thall  go  to  the  retida&ry  legatee,  bat  thtt  all  leaped  legacies  of 
whatever  nature  ehall  also  go  to  him  ; — and  if  he  can  do  it  by  ezprees  words,  he  can  do  it  by  plain 
and  obvious  intention,  to  be  gathered  from  the  whole  instrument.  **  Li»rd  Brougham,  in  AmpkUU 
V.  Parke,  3  Kutt.  dt  Mylne,  231,  where  the  deciaion  of  the  Vice  Chancellor  (S.  C.  I'Sim.  275.)  waa 
leveraed ;  and  it  was  held  that  where  a  teetraUiz  gave  her  real  eatatee  upon  tmet  to  be  eold,  and  di- 
rected the  moneye  to  arise  from  aooh  sale  to  be  coneidered  and  taken  as  part  of  her  personal 
eetote ;  then  willed  that  out  of  the  moneye  anting  from  such  sale,  and  out  of  all  other  her  per. 
■oaal  ettote,  oertein  pecuolaiy  legaoiee  ohould  be  paid ;  and  bequeathed  all  the  reeidue  of  her  per- 
aonal  eetate,  and  the  moneye  arising  from  the  sale  of  her  real  estates  to  trustees ;  and  eome  of  tho 
pecuniary  logaieee  having  died  in  the  life  time  of  the  testetria ;  it  was  held  thait  the  conversion  of 
the  real  eetote  into  personal,  was  not  absolute,  but  partial  only,  for  the  purpoee  of  making  good  the 
pecqntary  legaciee,  and  that  euch  of  thoee  legaoiee  aa  had  Upeed,  in  so  far  as  they  were  payable 
out  of  the  produce  of  real  estate,  had  lasped  for  the  benelit  of  the  heir  at  law.  In  a  sobeequeni 
ease,  beAire  Sir  John  Leach,  muter  of  the  rolls,  tbe  teetotor  devised  real  eetato  to  his  ezecuton 
upon  trust  for  sale,  and  then  declared  bis  will  to  be^  that  the  moneye  which  ehouM  ariee  from 
the  sale  thereof  should  bo  deemed  to  be  part  of  hie  penooal  eetote,  and  that  the  rente  and  profite 
until  sale,  should  from  and  immediately  after  his  deceaee,  be  part  of  the  annual  income  of  his  per. 
tonal  esUte,  and  should  be  subject  to  toe  same  diepoeitton  as  the  personal  estoto ;  and  devised  tho 
same  residue  of  the  produce  of  his  real  estoto  when  convertod  into  money,  in  equal  eharoa  to  flvo 
persons,  who  were  also  his  neat  of  kin,  one  of  whom  having  died  in  the  life-time  of  the  teetotor,  it 
was  held  that  the  ehare  thus  lasped  went  to  the  reeiduary  legatoee  and  not  the  heir  at  law.  PkH- 
lip$  V.  PkiUip9, 1  Mylne  &  Keen,  649.  See  forthor  Green  v.  JeeAsen,  5  Rossell,  33.  &  C.  t 
Ruse,  db  Mylne,  93 J.  Htnehman  t.  TJU  Atfrmtf  Osnerel,  3  Mylne  &  Keen,  485.  Aa  to  oob* 
rersion  of  realty  into  peraooalty,  vide  Chit  v.  Ceefte.  7  Paige,  59L 
[3]  Vide  BirdtaU  v.  ifeioKsl,  1  Paige,  83.    TVMle  v.  TMU;  Jacob,  3J7. 
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WiLUAM  Paikbi  and  Jameb  Down,  plaintHK,  and  Williah  Paiklie,  John 
H0TCHE8ON  FfetotTBoir,  IXatii)  Clakk,  Psm  REiKBflONy  John  Melville, 
and  JoHW  Smith,  defendants. 

'    1833,  lOth  March,  and  17th  April. — Aruwer. — Impertinenee, 

A  defendant  in  answer  to  in  allegatbn  m  the  hill  that  some  cotton  which  had  been  enit  by  him 
to  the  plamtilb  wne  of  inferior  qaahty,  aaid,  Ifaat  from  certain  alBdaTlta  and  oertiiieatee  made  bj  ez- 
perleooed  piaaona,  he  belieyed  the  cotton  to  be  of  a  eoporior  qoality,  and  act  forth  the  affidsvifti  and 
certificates,  in  a  achedole,  tn  JUac  verba  :  held,  that  the  schedule  was  not  impertinent. 

Tbe  plaiotifis  were  the  sorviving  partners  of  the  house  of  Parker*  Yeo- 
ward  S^  Co.  merchants,  of  London;  which  •bouse  had«  in  the  years  1617 
and  1818,  been  engaged  in  various  mercantile  iraDsactions  with  the  dorendanls, 
then  carrying  on  business  as  merchants  at  Calcutta,  under  the  firm  of 
Fairiie*  Ferguson  dcCa     *The  plamlifls' house  having,  by  leUer,  in-    [MSM] 
structed  the.  defendants  to  purchase  and  send  home  on  their  account 
cotton,  the  produce  of  the  East  Indies,  the  defendants  in  the  year  1818  shipped, 
on  account  of  the  plaintiffs'  house,  a  certain  quantity  of  cotton  on  board  a  vessel 
belonging  to  that  house,  then  on  her    return  voyage  to  Eogland.       But 
the  plaiotifis  contended,  that  in  the  purchase  of  such  cotton,  the  defendants 
had  deviated  from  the  inslructions  given  them,  in  respect'  to  both  the  quality 
and  the  price  of  the  article.    The  cotton  came  home,  and  was  sold  by  con* 
sent  and  without  prejudice,  and  a  considerable  loss  was  incurred  by  the 
sale. 

The  bill  prayed,  m  substanne,  that  an  account  migbt  be  taken  of  the  several 
dealings  and  transactioios  betweea  the  two  houses,  and  of  the  goods  shipped 
and  consigned  by  the  house  of  the  plaintiffs  to  the  defendants,  and  of  the 
prodtice  of  the  sales  thereof;  and  of  the  several«soms  of  money  received  or 
paid  by  the  defendants  on  aeoaunt  of  the  phiatiffs'  house  from  the  1st  of  Jan- 
uary 1818 ;  and  thaA  in  taking  such  accounis  the  defendants  might  not  be  al- 
lowed to  charge  the  plaintifi'  hMae  with  the  cost  of  the  cotton  in  question, 
beyond  the  amount  of  the  net  proceeds  of  the  sale ;  and  that  the  defendants 
migbt  be  decree  to  pay  to  the  plaintiffs  what  might  be  found  due  to  then  upon 
taking  such  accounts,  (the  plaintiffs  being  willing  to  make  to  the  defendants 
all  just  sJlawances,  and  to  pay  what,  if  any  thipg.  was  due  to  them),  and  that, 
in  the  mean  time,  the  defendants  might  be  restrained  from  proceeding  against 
the  plainiiffs  at  law  in  respect  of  the  cotton. 

The  bill,  after  seUi^;  out  the  written  instructions  from  the  plaintiffs'  house 
to  the  defendants,  charged,  (among  other  things)  that  the  cotton  in 
in  question  was  of  *a  very  inferbr  quality,  and  could  not  even  be  [*207] 
conmdered  as  iair  •ordinary  .eoAton,  and  described  the  saow  as  very 
laafy  and  of  a  bad  ooler.  The  correapondii^  interrogatories  weret 
**  whether  jsooh  cotton  vaas  nat  of  very  inferior  quality,  or  how  otherwise  T 
and  whether  the  same  oould  be  considered,  or  was,  in  fact,  fair  ordinary  cot- 
ton T    And  whether  snob  ootton  was  not  leafy  and  of  a  bad  color. 
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The  defendant  Fairlie,  by  his  answer,  stated  that  he  had  not  at  any  time  during 
the  dealings  and  transactions  between  the  said  two  houses, or  during  the  years 
1N17  and  1818,  had  any  personal  concern  in^  or  any  cognizance  of,  tho  said  deal- 
ings and  transactions,  he  having  been  fron)  the  year  1810  up  to  the  then  pre- 
sent time  resident  in  this  country.  He  also  admitted,  in  reference  to  a  state- 
ment to  that  efiect  in  the  bill,  that  the  defendants  Clark.  Reierson, Melville,  and 
Smith,  were  respectively  resident  at  Calcutta,  or  elsewhere,  out  of  the  juris* 
dicii«in  of  the  court ;  and  to  the  interrogatories  above  cited  he  answered  as  fol- 
lows : — 

**  And  this  defendant  further  answering,  positively  denies,  as  to  his  informa- 
tion and  belief,  that  such  last  mentioned  cotton  was  of  a  very  inferior  qualify  ; 
and  on'  the  contrary,  he  believes  the  same  would  be  considered,  and  was. in 
fact  superior  to  fair  ordinary  cotton,  and  was  so  held  and  considered  accord* 
ingly ;  and  ns  evidence  thereof,  this  defendant  saiih,  that  he  hath  received  dU 
vers  certificates  and  affidavits,  which,  since  the  raising  of  the  question  now 
pending  between  the  said  firms  of  the  said  complainants,  and  Fairlie,  Ferguson 
6l  Co.  respectively,  the  said  other  defendants,  now  in  India,  have  caused  to 
be  duly  made  there,  by  divers  persons,  who,  (ns  this  defendant  has 
[*208]    been  ^informed  and  believes,)  were  well  acquainted  vi^ith  such  last  men- 
tioned cotton,  at  or  about  the  time  of  the  same  being  so  bought  on  ac- 
count of  the  said  complainants  said  firm  as  aforesaid,  or  with  other  cotton  of 
the  same  sample,  and  arc  experienced  in  and  well  acquainted  with,  and  pnod 
and  competent  judges  of  the  article  of  cotton  in  general,  as  grown  in  the  East 
Indies  ;  and  certain  of  which  affidavits  in  particular  this  defendant  saith  were 
made  by  the  persons  employed  in  the  process  of  packing  and  screwing  down 
the  said  cotton  for  shipment ;  in  which  process,  this  defendant  saith,  every  part 
and  single  pound  of  the  article  doth  and  must  necessarily  tjndergo  the  minutest 
inspection  and  ex^ination,  and  is  in  fact  far  more  accurately  inspected  and 
judged  of  than  it  can  possibly  be  by  the  most  skilful  bn>ker  or  other  persons  or 
person  in  London,  judging  of  the  contents  of  entire  bales  of  the  article  from 
small  or  comparatively  small  samples  thereof;  and  that  such  persons  do,  in 
their  said  several  certificates  and  affidavits,^iTe  their  opinions  and  judgments 
respectively,  as  to  the  qualities  or  price  of  the  said  cotton  ;  and  from  such  affi* 
davits,  this  defendant  doth  collect  and  confidently  believe  that  such  cotton  was 
superior  to  a  fair  ordinary  quality,  and  to  be  classed  with  the  best  description 
of  Bengal  cotton  procurable  in  Calcutta  at  the  time,  and  was  of  a  fair  and  rea- 
sonable price,  or  to  the  like  efiect.    And  this  defendant  saith  he  hath,  in  tha 
second  schedule  to  this  his  answer  annexed,  and  which  he  prays  may  be  taken 
as  part  thereof,  set  foith  fully  and  at  large  the  words  and  figures,  and  all  and 
every  the  contents  and  particulars  of  the  said  several  certificates  and  affidavits 
respectively,  wiih  the  names  and  descriptions  of  the  several  persons  by  whom 
the  same,  and  every  of  them^  were  and  was  respectively  made  or 
[*290J    sworn.    And  this  defendant  also  positively  ^denies,  as  to  his  informa- 
tion and  belief,  that  such  cotton  was  leafy  and  of  a  bad  color.* 
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The  affidavits  and  certificates  referred  to  contained  attestations,  by  persons 
who  stated  themselves  to  be  acquainted  with  the  qualities  and  value  of  cotton 
the  produce  of  the  East  Indies,  to  the  goodness  or  different  parts  of  the  cotton 
in  dispute;  but  one  of  them  also  spoke  to  the  quality  of  certain  sugar  which 
the  defendants  had  consigned  home  to  the  plaintiffs'  house  in  the  same  cargo 
with  the  cotton,  and  about  which  some  question  subsisted,  though  not  in  this 
BQit.  There  was  also  an  affidavit  from  the  defendant  Clark,  the  leading  part- 
ner of  the  defendants'  house  in  India,  identifying  the  cotton  mentioned  in  the 
certificates  and  in  the  other  affidavits,  with  that  mentioned  in  the  invoice  and 
account  current  annexed  to  his  affidavit,  that  is,  with  the  cotton  in  question  in 
this  suit.  The  invoice,  likewise,  was  SQt  out  in  the  schedule  ;  and  it  stated  the 
particulars,  not  only  of  the  cotton,  but  of  the  sugar  and  other  articles  comprised 
in  the  same  cargo,  as  well  as  certain  charges  for  Coolie  hire,  and  other  expen- 
8es«  and  for  commission,  not  mentioned  to  belong  paTticularly  to  the  cotton, 
but  appearing  to  relate  to  the  whole  cargo.  Further,  there  was  set  out  in  the 
schedule  an  attestation  by  a  notary  public,  verifying  the  several  affidavits  in 
the  usual  matiner. 

The  answer  having  been  excepted  to  for  impertinence,  the  master  (among 
other  things)  reported  the  whole  of  the  schedule  in  question  to  be  impertinent. 
The  defendant  Fairlie  thereupon  filed  exceptions  to  the  master's  report ;  one 
of  which  was  for  having  reported  the  schedule  impertinent ;  and  that  exception 
now  came  on  to  be  argued. 

*Mr.  Bell^  and  Mr.  Grants  in  support  of  the  exceptions.  [*300] 

Mr.  Some,  and  Mr.  Palmer^  for  the  report. 

In  answer  to  an  inquiry  from  the  Vice-Chancellor,  whether  any  parallel  re- 
ported case  could  be  produced,  the  counsel  on  both  sides  said  that  they  were 
not  aware  of  any  such  case.  His  honor  having  alsd  observed  that  the  first 
mention  of  the  certificates  and  affidavits  in  the  answer  was  introduced  with  the 
words  *'  as  evidence,"  the  counsel  for  the  defendant  pointed  out  the  subsequent 
passage  in  the  answer,  in  which  it  was  stated,  **  that  from  such  affidavits  the 
defendant  positively  believed  that  the  cotton  was  superior  to  cotton  of  a  fair 
ordinary  quality,  and  to  be  classed  with  the  best  description  of  Bengal  cotton 
procurable  in  Calcutta  at  the  time,  and  was  of  a  fair  and  reasonable  price." 

The  YicbCbancellor : — The  master  has  considered  this  matter  as  imper- 
tinent, not  because  it  is  irrelevant,  but  because  he  thinks  it  useless.  He  has  not 
considered  it  impertinent  that  the  defendant  should  refer  generally  to  the  affi- 
davits and  certificates  in  question,  as  forming  the  grounds  of  his  belief  with 
respect  lo  the  quality  of  the  cottons ;  for  he  has  permitted  the  passages  in  the 
answer  to  that  effect  to  stand  unimpeached ;  but  he  considers  it  impertinent, 
that  is,  useless,  to  state  the  very  language  of  the  affidavits  and  certificates.  I 
concur  with  the  master  in  thinking  that  the  defendant  was  well  justified  in  re- 
ferring to  the  affidavits  and  certificates,  as  forming  the  grounds  of  his  belief, 
and  adding  weight  and  credit  to  it ;  but  as  the  degree  of  weight  and 
credit  ^depends  upon  the  pftrticular  language  of  the  affidavits  and  cer-    [*301] 
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tificates,  I  cannot  think  it  useless,  on  the  part  of  the  defendant,  to  set  them 
forth  t A  hcBc  verba. 

Exception  anowed.[l] 


SiLoox  o.  Bell. 

1833,  11th  Mmrch.— W{U.— Con«(r«cfKm.— P^otie  tofrH  and  geeofid  eoutini. 

Where  the  decree  referrad  it  to  the  meiter  to  ioqoire  whether  a  te»tttor  left  any  islatkiiMi  of  the 
degree  of  fint  or  eeoond  coneine ;  held  that  fint  eooeiiuH  twice  leinoTedt  ought  to  he  incloded  in  the 
report* 

William  Read,  deceased,  by  his  will,  duly  executed  to  pass  freehold  estates, 
gave  freehold,  copyhold,  and  leasehold  estates  to  trustees  upon  certain  trusts, 
for  !he  benefit  of  the  children  of  his  nephew  William  Bell:  And  in  case  there 
should  be  no  children  of  his  nephew  Wilh'am  Bell,  then  upon  trust  to  sell  and 
dispose  of  those  estates,  and  to  pay  and  divide  the  moneys  arising  by  such 
sales,  after  deducting  the  expenses  of  the  trusts,  unto  and  amongst  his  several 
relations  therein  named  ;  and  in  case  there  should  be  any  other  relations  of  his 
that  could  prove  themselves,  to  the  satisfaction  of  his  trustees  and  executors, 
to  be  either  the  first  or  second  cousins  to  him,  or  the  representatives  of  such 
first  or  second  cousinsrhe  directed  that  his  trustees  and  executors  should  con- 
sider them  as  actually  entitled  with  those  whom  he  had  particularly  described, 
and  that  they  should  pay  and  distribute  their  respective  shares  and  proportions 
to  them  in  such  manner,  at  the  same  time,  and  in  such  shares  and  proportions 
as  he  had  in  his  will  directed  respecting  his  other  relations  therein  by  him  par* 
ticularly  mentioned  and  described.  And  the  testator  tievised  the  copyhold 
estate  which  he  purchased  of  F.  Fane,  esquire,  to  the  same  trustees,  and 
to  the  survivors  of  them,  and  the  heirs,  executors,  administrators  and 
[•302]  *assigns  of  such  survivor,  upon  trust  to  sell  and  dispose  of  the  same, 
and  out  of  the  money  arising  therefrom,  after  paying  the  expenses  at- 
tending the  sale  and  the  trusts  thereby  created,  to  pay  and  divide  the*  lesidue 

[1]  Affirmed  1  Tom.  &,  Rdm.  363. '  Ai  to  impertinence  in  an  tniwer.  Tide  WoedB  v.  JirorrelZ,  1 
Johns.  Ch.  Rep.  103 ;  Lewis  v.  WiUon,  I  5dw.  305 ;  Uwe  t.  WiUmmt,  2  Sim.  &  Sto.  574.  Ae  a 
general  rule,  a  schedale  conUining  copiei  of  vouchen,  receipts  and  other  docoments  which  may  be 
given  in  evidence  is  impertinent ;  but  an  account,  however  long,  if  called  for  by  the  bill,  ii  not.  Scud- 
der  V.  Bogert,  I  Edw.  372 ;  Jolly  v.  C«fr/er,  2  Kdw.  209 ;  Webater  v.  Threlfall,  2  Sim.  dc  Stn  190. 
EKceptione  for  impertinence  most  be  supported  in  Mo  or  fai]  alto^lher ;  and  in  exception  will  be 
overruled,  if  it  includes  anyone  psessge  which  ie  not  impertinent  Detplacn  t.  GprriB,  1  Edw.  350. 
Whether  relevant  matter  is  impertinent,  vide  ParkMr  y.  Fmirlitt  1  Ttom.  &  Ruse.  362.  It  is  imper. 
tinent  in  the  answer  to  an  amended  bill  to  repeat  the  whole  matter  of  the  former  answer*  The  Ben- 
nington Iron  Co.  and  other*  v.  Campbell  and  other*,  2  Paige,  159.  When  new  matter  not  respon. 
sive  to  the  bill  ie  introduced,  the  complsinant  may  except  to  the  answer  for  impertinence,  or  may 
raise  the  objection  at  the  hearing.  Stafford  v.  JTreien,  4  Paige,  PS.  Aa  to  fmpeKinenee  kk  a  bi!l, 
vide  HantUy  and  other*  v.  Wolvertoa,  6  Peige.  522. 
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of  the  moneys  arising  by  such  sale,  unto  and  amongst  hts  several  relations 
thereinbefore  particularly  named  and  described,  and  such  other  of  his  relations 
as  should  prove  themselves  to  be  his  first  or  second  cousins  as  aforesaidy  in 
equal  shares  and  proportions. 

fiy  the  decree  made  on  the  hearing  of  this  cause,  the  master  was  ordered 
to  inquire  and  state  to  the  court,  (amongst  other  things)  **  whether  the  testator 
Idt  any  relatioos  of  the  degree  of  first  or  aecond  cousins,  or  representatives  of 
such  first  or  second  cousins.** 

The  master,  by  his  report,  certified  that  four  persons,  whom  he  mentioned 
by  their  names,  and  who  appeared  from  their  pedigrees,  which  he  stated  in  his 
report,  to  be  the  great-grandchildren  of  the  lesu tor's  uncles  and  aunts,  were 
the  second  cousins  of  the  testator  living  at  his  decease- 

To  this  report,  the  plaintiff  Silcox  excepted. 

Mr.  Home  and  Mr.  Ellison^  in  support  of  the  exception,  contended  that, 
by  the  decree,  the  master  was  directed  to  inquire  only  who  were  the  first  and 
second  cousins  of  the  testator;  and  that  the  persons  named  in  his  report,  were 
neither  the  testator's  first  nor  his  second  cousins. 

Mr.  Sugden  and  Mr.  Roupell,  in  support  of  the  master's  report : — 
The  case  of  Mayott  v,  MayoU,{a)  has  established,  •that  it  is  not  mate-  [♦303] 
rial  by  what  name  the  relations  are  designated,  provided  they  are 
within  the  degree  of  relationship  which  the  testator  meant  to  include  in  his 
bequest.  The  court  had  that  in  view  in  making  the  decree  ;  because  it  did 
not  refer  li  to  (he  master  to  inquire  who  were  the  testator's  first  and  second 
cousins,  but  who  were  of  the  degree  of  first  and  second  cousins  to  the  testator. 
As  the  rule  is,  in  ascertaining  the  degree  of  relationship  in  which  one  person 
stands  to  another,  to  count  up  to  the  common  ancestor,  and  then  down  again 
to  the  person  whose  relationship  is  sought,  the  first  cousin  twice  removed,  is 
related  to  the  propositus  in  the  same  degree  as  his  second  cousin  :  for  they  are 
boili  in  the  sixth  degree ;  and  therefore,  in  point  of  propriety  of  language,  as 
well  as  in  law,  aJI  persons  who  are  of  the  sixth  degree  are  second  cousins. 

The  Vice- Chancellor  : — The  master  is  wrong  in  the  terms  of  his  finding; 
for  these  persons  are  not  the  testator's  second  cousins,  but  his  first  cousins 
twice  removed :  and  I  must,  therefore,  allow  the  exception.  But  as  I  am  of 
opinion,  that  all  persons  who  are  within  the  degrees  of  relationship  mentioned 
in  the  will,  are  within  the  intention  of  the  testator,  I  shall,  at  the  same  time, 
make  a  declaration,  that  the  persons  named  in  the  report  are  of  the  degree  of 
second  cousin s.[l} 

(«)9Bro.C.C.  13S. 

[I]  Bat  ft  beqaest  to  Uia  tflvtatoi*!  ••  6wt  eoasint,  or  eoaiini  geroian,"  doei  not  ineluda  tho  de- 
Msadftntft  of  first  eootiiM;  Sandenon  ▼.  B^yUy,  4  M/loo  &  Cnig,  S6. 
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[*304]  •Wdeelbr  V.  Warner  and  others. 

1823, 15th  March. — Will — Legacy  upon  marriage  with  eoMeni, 

I.  W.  bequeathed  10,0002.  atock  to  (ruatee*,  in  tmat  to  pay  the  dividenda  to  bit  daughter  wliUaC 
ahe  remained  aing)c ;  and  provided  ahe  married  with  the  conaent  of  hia  tmateeit,  he  aatnorf^ed 
tbem  to  advance  to  her  bnaband  inch  part  of  the  atock  (not  exceed ingr  one-tbird)  aa  they  thonsrht 
proper,  and  he  declared  certain  tmata  of  the  remainder  for  the  beneflt  of  bia  daQglit«r  and  ber  cbiU 
dren.  Bat  if  ahn  married  without  the  conaent  of  the  tmateea  be  declared  certain  troau  of  the  whol« 
fimd,  for  the  benefit  of  hia  daughter  and  her  children.  She  married  in  I.  W.'a  lifetime,  and  with- 
out his  consent,  out  he  was  afterwards  reconciled  to  the  marriage  ;  held  that  the  huaband  was  en- 
titled to  one-lbird  of  the  stock,  and  that  the  remainder  was  to  be  held  upon  the  aame  traata  aa  it 
would  have  been  had  the  daughter  married  after  I.  W.'a  death,  and  with  the  trnateeaP  eonaent. 

IsAAo  Warnbr,  by  his  will,  dated  the  7lh  of  August  1818,  after  giving  4,000/. 
to  his  wife  Mary  Warner,  and  his  son  Simeon  Warner,  upon  certain  trusts, 
for  the  benefit  of  his  daughter  Mary  Allen  and  her  children,  gave  to  the  same 
persons  10,000/  three  per  cent  reduced  annuities,  upon  trust  to  pay  the  divi- 
dends thereof  to  his  daughter  Sophia  Warner,  during  such  part  of  her  life  as 
she  should  remain  single,  and  until  she  should  be  married  with  the  consent  of 
his  wife  and  son,  or  the  survivor  of  them,  and  such  consent  should  be  certified 
in  writing.  And  he  declared  that,  in  case  his  daughter  Sophia  should  at  any 
time  after  his  decease,  with  the  consent  and  approbation  of  his  wife  and  son, 
or  the  survivor  of  them,  (such  consent  to  be  certified  by  some  writing  under 
their  hands)  intermarry  with  any  person  to  be  approved  of  as  aforesaid,  then 
his  trustees,  or  the  survivor  of  them,  his  or  her  executors  or  administratprs, 
should  transfer  and  pay  to  the  person  to  whom  she  should  be  so  married,  with 
such  consent  as  aforesaid,  such  part  of  the  10,000/.  three  per  cent  reduced 
annuities,  and  other  the  moneys  or  securities  to  which  she  should  then  be  enti- 
tled under  his  will,  as  his  trustees  or  trustee  should  think  fit,  (so  that  the  same 
did  not  exceed  one-third  part  thereof,)  for  the  sole  use  of  such  husband ;  and 
after  the  tnarriage  of  his  daughter  Sophia,  with  such  consent  and  approbation 
as  aforesaid,  and,  after  such  payment  or  transfer  to  her  husband,  to  pay  the 

interest  and  dividends  of  the  residue  of  the  money  so  invested,  or  to 
(•305]    which  she  might  thereafter  be  entitled  •under  his  will,  into  her  proper 

hands,  so  that  such  interest  and  dividends  might  be  for  her  sole  use, 
and  at  her  disposal  amongst  her  children  by  her  said  husband,  or  any  after- 
taken  husband,  at  such  time  or  times  as  therein  mentioned  respecting  Mary 
Allen^'s  children :  and  upon  further  trust,  in  case  such  marriage  of  his  daughter 
Sophia  should  be  so  had  and  solemnized  with  such  consent  as  aforesaid,  and 
she  shouW  die  in  the  lifetime  of  any  such  husband,  then,  after  her  decease,  to 
pay  the  interest  and  dividends,  last  mentioned,  into  the  proper  hands  of  such 
husband,  during  his  natural  life,  or  so  long  as  he  should  remain  solvent,  and 
be  permitted  to  receive  the  same  for  his  own  use  ;  and,  after  the  decease  of 
his  daughter  Sophia,  and  any  such  husband  to  whom  she  should  have  been 
married  with  such  consent  as  aforesaid^  or  from  and  after  the  insolvency  of 
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any  such  husband,  or  his  becoming  incapable,  by  assignment  or  other  act  of 
laWy  of  receiving  such  dividends  or  interest  for  his  own  use,  then  to  transfer, 
pay  and  divide  the  whole  of  the  money  so  invested  or  set  apart  for  his  daugh- 
ter Sophia,  and  all  interest  then  due  and  unexpended,  unto  and  amongst  such 
of  her  children,  by  any  husband  or  husbands  with  whom  she  should  intermarry 
with  such  consent  as  aforesaid,  as  should  be  living  at  her  decease,  and  as 
she  should,  in  the  manner  therein  mentioned,  appoint :  and  in  default  of  any 
such  appointment  by  her  after  any  such  marriage,  or  in  case  of  any  defect 
Cherefn,  then  upon  trust,  as  soon  after  the  decease  of  his  daughter  So- 
phia, after  such  marriage,  as  circumstances  would  permit,  to  divide  the  trust 
funds  amongst  her  children  who  should  attain  the  age  of  twenty-one  years. 
But  in  case  bis  daughter  Sophia  should  be  married  without  such  consent  as 
aforesaid,  then  he  declared  that  his  trustees  should,  from  and  after  any 
such  marriage  without  such  consent  and  approbation,'*pay,  from  time  [*306] 
to  time,  the  whole  of  the  interest  and  dividends  of  the  10,000/.  three 
per  cent  reduced  annuities,  into  her  proper  hands,  during  her  life,  as  if  she  were 
single  and  unmarried,  and  notwithstanding  any  such  marriage ;  and  from  and 
after  any  such  marriage  of  his  daughter  Sophia  without  such  consent  as  afore- 
said, and  from  and  after  her  decease,  then  to  pay,  transfer  and  divide  the 
trust  funds  to  and  amongst  her  children  who  should  attain  the  age  of  twenty* 
one  years.  And  he  gave  the  residue  of  his  estate  and  effects  to  the  same 
trustees,  in  trust  to  sell  and  dispose  of  such  parts  thereof  as  should  be  in  their 
nature  saleable,  and  get  in  all  other  his  moneys  and  securities  for  money  ;  and 
he  directed,  that  the  money  arising  from  such  sales,  and  so  to  be  got  in.  should 
be  equally  divided  amongst  his  son  Simeon  and  his  daughters  Mary  and  Sophia, 
but  that,  nevertheless,  the  shares  of  his  daughters  should  be  invested  in  govern- 
ment  securities,  in  addition  to  the  sums  of  4,000/.  and  10,000/.  before  directed 
to  be  invested  for  their  separate  use  and  disposal ;  and  that  their  shares  should 
be  subject  to  the  same  limitations,  as  had  been  before  mentioned  respecting 
the  stocks  or  funds  so  given  or  settled  upon  or  for  them  respectively  ;  and  he 
appointed  his  wife  and  son  executrix  and  executor  of  his  will. 

On  the  22d  of  January  1822,  the  testator  died. 

Sophia  Warner,  in  the  lifetime  .of  her  father,  and  after  he  had  made  his  will, 
intermarried  with  Robert  Wheeler,  and  after  her  father's  death,  she  with  her 
children  tiled  a  bill  against  the  trustees  of  her  father's  will,  her  husband,  and 
Mr.  and  Mrs.  Allen  and  their  children,  for  the  purpose  of  having  the 
usual  accounts  taken  of  ♦her  father's  personal  estate,  and  the  rights  [•307] 
and  interests  of  all  parties  therein  ascertained  and  declared. 

TJie  bill  stated,  that  the  marriage  of  Mr.  and  Mrs.  Wheeler  was  had  with 
the  consent  of  the  tesUtor.  But  the  trustees,  in  their  answer,  denied  that  state- 
ment ;  and  added,  that  the  marriage  was  had  without  even  the  knowledge  of 
the  testator,  but  that  they  believed  lie  was  afterwards  reconciled  to  Mr.  and 
Mrs.  Wheeler  and  to  their  marriage ;  and  they  said,  that  they  had  divided  the 
residue  of  the  testator's  personal  estate  into  three  equal  shares :  that  Simeon 
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Warner  had  appropriated  to  himself  one  of  such  shares ;  that  they  had  trans- 
ferred into  their  own  names  another  of  such  shares,  upon  the  trusts  declared 
by  the  will,  for  the  benefit  of  Mr.  and  Mrs.  Alien  and  their  children;  and  that 
the  remaining  share,  and  also  the  sum  of  10,000/.  bank  three  per  cent  annui- 
ties, were  then  standing  in  the  testator's  name,  in  the  books  of  the  governor  and 
company  of  the  bank  of  England,  to  abide  the  decision  of  the  court. 

By  the  decree,  it  was  referred  to  the  master  to  inquire,  whether  Mr.  and 
Mrs.  Wheeler's  marriage  was  had  with  the  consent  of  the  testator ;  and  if  not, 
whether  it  was  subsequently  approved  of  by  him,  or  whether  he  was  after- 
wards reconciled  thereto. 

The  master,  by  his  report,  found  that  the  testator  and  his  wife  had,  for  many 
years  previous  to  the  year  1818,  been  on  very  friendly  terms  with  Mr. 
Wheeler's  family  ;  and  that,  in  October  1818,  it  was  arranged  between  the 
parents  of  both  parties,  that  the  plaintifT,  Mrs.  Wheeler,  should  go  to 
[*308]  visit  Mr.  Wheeler's  family  •at  Birmingham,  where  they  resided  ;  but 
that  when  the  period  of  her  departure  arrived,  the  arrangement  was 
objected  to  by  Mrs.  Warner,  who  observed  that  she  was  aware  of  the  attach- 
ment that  existed  between  Mr.  Wheeler  and  her  daughter;  and  that,  if  she  was 
permitted  logo  to  Birmingham,  a  marriage  would  be  the  consequence;  but 
the  testator  said,  he  had  promised  his  daughter  she  should  go,  and  that  he 
would  not  disappoint  her:  that  Mr.  Wheeler,  before  Mrs.  Wheeler  went  to 
Birmingham,  had  visited  at  the  testator's  house,  and  staid  there  for  several 
days  at  a  time,  with  the  testator's  knowledge  and  approbation;  that  in  January 
1819,  the  plaintiff,  Mrs.  Wheeler,  went  on  her  visit  to  Mr.  Wheeler's  family, 
and  that  in  March  following  the  marriage  took  place,  without  either  party  hav- 
ing asked  their  pn rents' consent.  And  the  master  also  found,  that  in  May,  and 
again  in  August  in  that  year,  Mr.  and  Mrs.  Wheeler,  in  consequence  of  invi- 
taiions  from  the  testator,  went  and  staid  at  the  testator's  house,  and  were 
treated  by  him  and  his  wife  in  every  respect  as  members  of  their  family,  and 
that  Mr.  Wheeler  was  introduced  by  them  to  their  friends  and  acquaintance 
as  their  son-in-law ;  and  that  the  testator,  then  and  before,  appeared  reconciled 
to  the  marriage,  and  approved  thereof.  And  the  master  found  a  variety  of 
other  facts,  from  which  it  clearly  appeared  tbat  a  friendly  intercourse  subsis- 
ted between  the  testator  and  Mr.  and  Mrs,  Wheeler  down  to  the  time  of  the 
testator's  decease ;  and  he  certified,  that  the  marriage  was  not  had  with  the 
testator's  consent ;  but  that  it  was  subsequently  approved  of  by  him,  and  that 
he  was  afterwards  reconciled  thereto. 

The  cause  now  came  on  to  be  heard  for  further  directions. 
[•309]  •Mr.  Wingfield,  and  IVfe.  Wigram,  for  the  plaintiffs :— The  question 
is,  whether,  if  a  father  gives  a  fortune  to  a  child,  and  annexes,  as  a  con- 
dition to  the  gift,  that  she  shall  marry  with  consent,  and  she  marries  without 
consent,  but  the  father  afterwards  approves  of  the  match,  the  court  will  say 
that  the  marriage  was  had  with  the  father's  consent  T  It  may  be  said,  that  un- 
der the  circumstances  of  this  case,  this  lady's  fortune  is  to  be  subject  to  the 
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tame  trusts  as  if  she  had  married  after  her  father's  death,  with  the  consent  of 
the  trustees  ;  for  as  she  married  in  her  father's  lifetime,  it  was  impossible  that 
she  should  have  had  the  consent  of  the  trustees,  and  that  therefore  she  cannot 
be  said  to  have  married  without  their  consent.  But  the  testator  may  have 
considered  that  the  event  which  had  happened  was  provided  for  by  his  will ; 
and  may,  under  that  impression,  have  forborne  to  alter  his  will. 

Mr.  Sugden,  and  Mr.  W.  Blackburn,  for  the  defendant,  R.  Wheeler:— The 
case  of  ParntU  v.  Lyon^(a)  is  directly  in  point,  and  entirely  disposes  of  the 
question  in  this  case.  The  marriage  which  the  testator  contemplated  was  a 
marriage  after  his  death.  The  case  here  is  rather  stronger  than  if  the  father 
had  merely  been  reconciled  to  the  marriage  after  it  hnd  taken  place ;  for  it  ap- 
pears, by  the  master's  report,  that  the  father  knew  of  his  daughter's  attachment 
to  Mr.  Wheeler,  and  that  although  he  was  cautioned  against  permitting  her 
to  visit  his  friends  at  Birmingham,  yet  he  said  he  would  not  disappoint  her. 
Clarke  v.  Berkeley. (b) 

•Mr.  Bell,  and  Mr.  Rose,  for  the  trustees : — The  testator  in  this  [•310] 
case  himself  points  out  the  alterations  which  are  to  be  made  in  the 
disposition  of  the  property,  in  case  his  daughter  marries  without  consent.  He 
says,  *'  If  she  marries  without  consent,  I  give  the  income  to  her  for  her  life,  and 
after  her  death,  the  capital  to  her  children  absolutely."  So  that  he  does  not 
entirely  deprive  her  of  the  property  in  case  she  marries  without  the  consent 
of  his  trustees.  Now  in  Parnell  v.  Lyon  there  was  a  clause,  by  which  the 
principal  of  the  daughter's  share  of  the  residue  was  taken  away  from  her  chil- 
dren if  she  married  without  consent.  Here  there  was  no  consent,  but  there 
was  a  reconciliation ;  and  that  is  quite  consistent  with  a  qualified  gift.  And 
the  testator  most  probably  considered  that  his  subsequent  reconciliation  would 
not  have  the  same  e^ct  as  to  the  disposition  of  the  property,  as  if  the  marriage 
had  been  had  with  his  consent.  Besides,  this  case  has  one  ingredient  in  it 
which  distinguishes  it  from  all  the  cases  that  have  been  cited  ;  for  here  the 
will  leaves  it  in  the  discretion  of  the  trustees,  in  case  the  daughter  marries  with 
their  consent,  to  advance  to  her  husband  any  part  of  her  fortune  not  exceeding 
one- third.     That  discretion  the  trustees  are  still  entitled  to  exercise. 

Mr.  Hart,  and  Mr.  Barber,  for  the  defendants  Mr.  and  Mrs.  Allen. 

The  Vice-chancellor : — The  authorities  cited  establish  this  proposition: 
That  a  matriagc  in  the  lifetime  of  the  father,  with  his  consent  or  subsequent 
approbation,  is  equivalent  to  a  marriage  after  his  death  with  the  consent  of  the 
trustees  ;[1]  snd  the  directions  must  be  given  according  to  the  pro- 
viaions  •of  the  will  in  that  event.  Here  the  trustees  have  a  discre-*  [•Sll] 
tion,  in  the  event  of  a  marriage  with  their  consent,  to  give  to  the  bus- 
band  any  portion  of  the  10,00M.  stock,  not  exceeding  a  third  part.  But  this 
discretion  in  the  trustees  is  incident  only  to  their  authority  to  consent  to  the 

(«)lV.aB.479.  (S)  9  Vem.  790. 

[1]  TMa  SmUh  t.  Cowdtry,  3  Sim.  &  8tu.  358. 
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marriage;  and  this  provision  is  now  to  be  considered  as  a  gift  to  the  husband 
of  one- third  part  of  the  10,000/.  stoclc. 


Wbbbbr  V,  WsBBn. 


1823,  30th  March,  mod  3«t  Muy.— Contingent  legacy. 

Where  a  le^Acj  is  given  upon  a  oonttogency,  and  a  mrit  it  inetttuted  for  the  admtnistmtkm  of 
the  teetatof**  eatale,  the  court  doee  not  direct  a  lum  of  etock,  belonging  to  the  eetate,  to  be  appio- 
priated  to  pay  the  legacy  when  the  contingency  bappene ;  but  direou  the  whole  residue  to  be  paid 
over  to  the  rceidoary  legatee  on  hi*  giving  eecurity  to  pay  the  legacy  when  due. 

William  Webber,  by  his  will,  dated  the  21st  of  December,  1794,  gave  to 
each  or  his  daughters,  Sarah  and  Mary  Elizabeth,  the  sam  of  10,000/.  on  their 
respective  marriages.  And  in  case  their  mother  should  die  before  they  were 
married,  then  after  her  decease  he  gave  them  an  annuity  of  1,200/.  to  be 
equally  divided  between  them,  so  long  as  they  both  continued  unmarried  ;  and 
after  the  marriage  or  death  of  either  of  them,  after  the  death  of  their  mother, 
he  gave  to  the  other,  in  lieu  of  her  moiety  of  the  annuity  of  1,200/.  an  annuity 
of  8,000/.  so  long  as  she  continued  unmarried. 

Sarah  Webber,  one  of  the  daughters,  married  in  the  testator's  lifetime*  la 
November,  1796,  the  testator  died,  leaving  Sarah  Webber,  his  widow,  and  bis 
two  daughters  surviving. 

A  suit  having  been  instituted  for  the  administration  of  the  testator's  per- 
sonal estate,  and  the  master  having  reported  that  all  the  testator's  debts  and 
legacies,  except  the  10,000^  given  to  M.  E.  Webber,  had  beeD 
[*312]  *paid;  and  that  16,000/.  bank  three  per  cent  annuities,  part  of  the 
funds  in  the  cause,  were,  according  to  the  market  f»rice  of  such 
annuities  on  the  day  mentioned  in  his  report,  of  the  value  of  10,000/.  that  sum 
was  carried  over  to  Miss  Webber's  account,  subject  to  the  contingencies  mea^ 
tioned  in  the  will  concerning  her  legacy. 

On  the  6th  of  May,  1819,  Sarah  Webber,  the  widow,  died,  upon  which 
Miss  Webber  presented  a  petition,  insisting  that,  in  the  events  that  had  hap- 
pened, she  was  entitled,  under  her  father's  will,  to  an  annuity  of  800/.  Upon 
this  petition  an  order  was  made,  directing  two  sums  of  13,333/.  65.  8dL 
bank  annuities,  part  of  the  funds  in  the  cause,  to  be  appropriated  to  answer 
the  annuity. 

Under  these  circumstances  a  petition  was  presented  by  some  of  the  other 
parties  to  the  suit  submitting  that,  as  Miss  Webber  could  not  be  entitled  both 
to  the  legacy  and  the  annuity,  the  two  sums  of  13,333/.  6s.  Sd.  bank  annai- 
ties,  would  at  all  times  be  a  sufficient  fund  to  answer  the  legacy  as  well  as  the 
annuity  ;  and  therefore  praying  that  the  accountant-general  might  be  ordered 
to  carry  over  the  16,000/1  bank  annuities  from  Miss  Webber's  account  to  the 
credit  of  the  cause  generally ;  and  that  it  might  be  declared  that  the  two  sums 
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of  13«333i.  6«.  8J.  bank  aonuities,  should  be  a  fund  for  answering,  not  only  the 
annuity  of  800/.,  but  also  the  legacy  of  10,000/. 

Mr.  Bellf  and  Mr.  Farrevt  for  the  petitioners. 

The  Viob-Chancbllor  >-This  legatee  being  entitled  to  receive  a 
certain  sum  *in  money  when  the  event  of  her  marriage  happens,  her  [*31d] 
legacy  is  not  capable  of  being  secured  by  the  present  appropriation  of 
aoy  sum  of  stock.  Let  the  residuary  legatee  receive  the  whole  fund  in  court 
upon  giving  security  to  the  satisfaction  of  the  master,  for  the  payment  of  the 
legacy  if  the  event  happens.  It  may  be  secured  upon  land  if  he  has  land,  or  by 
a  loan  of  money  upon  land.[l] 


Turner  v.  Robinson  and  others. 

1891,  37Ui  Marcb.—MttZ/i/oHoaitneM. 

Where  ander  a  will  the  retidouury  legmtees  tre  also  appointees  of  a  tbare  of  another  tettator'i 
estate  m  bQl  filed  by  them  for  an  aceount  of  both  eetatee,  »  not  multifariooa. 

William  Woolgott,  deceased,  by  his  will,  after  giving  several  legacies,  be* 
queathed  the  residue  of  his  estate  to  trustees,  upon  trust,  within  one  year  after 
his  youngest  child  should  attain  the  age  of  twenty-one  years,  to  sell  and  dis« 
pose  thereof,  and  to  divide  the  moneys  arising  from  the  sale  equally  amongst  all 
his  children,  share  and  share  alike;  and  he  directed  that  the  shares  of  such  of 
them  as  were  sons  should  be  paid  to  them  as  soon  as  such  shares  could  be 
ascertained,  and  that  the  shares  of  such  of  them  as  were  daughters  should 
be  laid  out  on  government  or  real  securities,  in  the  names  of  his  trustees, 
upon  trust  to  pay  and  apply  the  interest  and  dividends  arising  therefrom  for 
their  separate  use  ;  and  that  their  shares  of  the  capital  stock  or  principal  money 
should  be  disposed  of,  after  their  decease,  to  such  persons  as  they,  by  any 
deed  or  writing  under  their  hands  and  seals  to  be  duly  executed,  or  by  their 
last  will  and  testan^nt  in  writing  to  be  executed  in  like  manner,  should  appoint. 

The  testator  left  ten  children  surviving  him.    Mrs.  Esmand,  one  of  those 
children,  and  the  mother  of  the  plaintiflfs,  Mrs.  Turner  and  Miss 
Esmand,  by  her  will,  *( which  was  executed  so  as  to  be  a  due  exe-    [*dl4] 
cutioQ  of  the  power  given  to  her  by  her  father's  will,)  disposed  of  all 
her  interest,  to  be  derived  under  that  will,  in  favor  of  Mrs.  Turner  and  Miss 
Esmand  and  also  gave  them  the  residue  of  her  own  personal  estate. 

The  bill  was  filed  against  the  personal  representatives  of  both  William 
Woolcoit  and  Mrs.  Esmand,  and  against  the  surviving  children  of  the  former ; 
and,  after  stating  the  wills  of  W.  Woolcott  and  Mrs.  Esmand,  it  contained  the 
usual  charges  as  to  their  personal  estates,  possessed  by  their  respective  personal 
representatives,  and  prayed  that  the  trusts  of  those  wills  might  be  carried  into 
execution ;  that  an  account  might  be  taken  of  W.  Woolcolt's  personal  leslale 

[1]  Vide  1  Stor^a  Eq.  561. 

Vol.   I.  24 
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possessed  by  his  personal  represeotatives  ;  that  the  plaintifTs  shares  of  the  re  - 
sidue  or  that  estate  might  be  paid  to  them;  and  also,  that  an  accouot  might 
be  tai(en  of  Mrs.  Esmand's  personal  estate  possessed  by  her  personal  repre- 
sentative and  that  he  might  be  decreed  to  make  good  to  the  plaintiffs  what 
should  appear  to  be  due  to  them  on  the  taking  of  that  account 

To  this  bill  the  defendants  John  Donbleday  and  Elizabeth  his  wife  (the  lat- 
ter being  one  of  the  daughters  of  William  Wootcott)  demurred,  for  mahifii- 
riousness. 

Mr.  8iman$t  in  sopport  of  the  demurrer,  admitted  that  if  the  accounts  prayed 

for  by  the  bill  had  been  confined  to  the  property  which  Mrs.  Esmand  took  un- 

^der  William  Woolcott's  will,  the  bill  would  not  have  been  multifarious ;  but  he 

contended,  that  as  it  was  not  so  confined^  but  went  on  to  pray  for  an  account 

of  Mrs.  Esmand's  general  personal  estate,  it  was  multifarious  ;  and  that  the 

defendants,  who  were  interested  in  William  Woolcott's  estate  only,  were  not 

to  be  kept  before  the  court  whilst  the  accounts  of  Mrs.  Esmand's  estate 

[*31d]     were  being  *iaken,  which  might  be  very  voluminous,  and  occupy 

a  great  length  of  time. 

Mr.  i?oo/«,  in  support  of  the  bilK 

The  yice-Chancellor  said,  that  as  the  plaintiffs*  title  to  their  shares  of  Wil- 
liam Woolcott's  estate  and  to  Mrs.  Esmand's  estate  were  derived  under  the 
same  instrument,  they  were  entitled  to  unite  the  accounts  of  both  estates  in 
the  same  suit ;  and  that,  therefore  the  bill  was  not  muItifarious.(a) 

Demurrer  overruled. 


JoNBe  9,  Crouohbr  and  others. 


1833,  lat  February. — Voluntary  tetllenunt. 

Voluntary  ietUementa  of  (Mnonal  property,  made  by  peraona  who  are  not  indebted  at  the  tiaie, 
are  good  against  a  mboeqiient  pwohaaer  lor  ▼ataabie  cooaideration. 

Olite  CaorcHER  being  entitled  to  the  sum  of  1,844/.  Oir.  6d.  bank  annuities, 
in  reversion  expectant  upon  the  decease  of  Betty  Croucher,  by  an  indenture 
dated  the  6th  of  August  1791,  directed  the  trustees  in  whose  names  the  stock 
was  standing,  to  stand  possessed  of  it,  after  Betty  Croucher^s  decease,  in  trust 
to  pay  the  dividends  to  her  and  her  assigns,  for  her  life ;  and  after  her  decease, 
in  trust  for  the  defendants,  Henry  Croucher  Butler  and  James  Butler  the 
younger,  their  executors,  administrators  and  assigns.    By  an  indenture  dated 

(a)  Thio  eaae  it  reported  in  6  Madd.  94,  undor  the  name  of  '^  Tumtr  v.  VmMtdmy  f*  but  the 
taola  are  not  atotad  ooimotly.  [Vide  ante,  Knyt  v.  ilbore,  p.  65,  and  note.  Wbeie  the  eaae 
againat  one  defendant  ii  so  entire  ae  to  be  incapable  of  being  prosecuted  in  aeTCitl  aoita,  and  yet 
aome  other  defendant  may  be  a  neceesary  party,  to  lome  portion  only  of  the  eaae  itated,  aqch  other 
party  cannot  maintain  an  objection  of  multifariouaneai.  Attorney  Ggnerel  r.  Corporation  ofPooU^ 
4MyLdtCr.31.] 
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the  22d  of  May  1703,  Olive  Croucher,  without  Caking  any  notice  of  the  in- 
denture or  the  6ih  of  August  1791,  assigned  her  reversionary  interest  in  a 
moiety  of  the  stock  to  Thomas  Jones,  to  secure  the  repayment  of  500/. 

*In  February  1805,  Betty  Croucher  died.  Thomas  Jones  also  died,  [*316] 
having  appointed  the  plaintiff  his  executor. 

The  bill,  after  stating  these  facts,  charged  that  the  indenture  of  the  6th  of 
August  1791  was  voluntary,  and  made  without  any  good  consideration,  and 
that  it  was  fraudulent,  and  void  against  the  plaintiff;  and  it  prayed  that  a 
moiety  of  the  stock  might  be  sold,  and  the  moneys  arising  from  the  sale  be 
applied  in  payment  of  what  was  due  to  the  plaintiff  under  the  indenture  of  the 
22dorMay,  1793. 

The  defendant  Henry  Croucher  Butler,  by  his  answer,  insisted  that  the  in- 
denture of  the  6th  of  August  1791  was  good  and  valid  against  the  plaintiff 
even  thomih  it  were  merely  voluntary.  The  defendant  James  Butler,  the 
younger,  did  not  appear  to  the  bill. 

There  was  no  evidence  to  show  that  Olive  Croucher  was  indebted  to  any 
person  at  the  time  when  she  executed  the  assignment  of  the  6th  of  August 
1791,  or  that  Thomas  Jones  had  any  notice  of  that  assignment. 

Mr«  Home  and  Mr.  BUtke^  for  the  plaintiff,  insisted  that  as  the  plaintiff  was 
a  purchaser  for  a  valuable  consideralion,  and  as  the  assignment  of  the  6tb  of 
August  1791  was  merely  volcntary,  it  must  be  held  to  be  void  as  agauM  Vm 
by  27  EKz.  c.  4. 

Mr.  BeH  and  Mr.  Moore^  for  the  defendant  Olive  Croucher* 

Mr.  Simons,  for  the  defendant  H.  C.  Butler,  said  that  the  «7t1» 
Eliz.  a  4.  did  not  extend  to  settlemenU  *of  personal  estate,  and  ih«t   [*317] 
therefore  there  was  no  ground  for  holding  the  indenture  of  the  6tb  of 
August  1791  void  as  against  the  plaintiff;  and  he  cited  Sloane  v^  CfiiogQn,{a) 

Mr.  WUbraham,  for  the  trustees. 

The  Vice-ChaAcellor  said,  that  settlements  of  personal  estate  were  not  with- 
in 27th  Eliz.  c«  4«  and  that  therefore  the  plaintiff  was  xioi  entitled  to  have  the 
money  due  to  him  raised  by  sale  of  any  part  of  the  eapital  of  the  bank  an- 
nuities ;  but  that,  as  Olive  Croucher  had  reserved  lo  faerself  m  life  interest  in 
(be  stock,  he  would  be  entitled  to  be  paid  out  of  the  dividends  of  the  moiety 
assigned  to  him,  which  should  become  due  in  her  lifetime;  and  that, as  against 
the  defendant,  H.  C.  Butler,  the  bill  must  be  dismissed  witb  costs,  [1] 

(a)  Sagd.  Vend,  tad  Parch.  4th  edit.  541. 

f  I J  Am  to  Tolantaiy  MtUements,  vide  Souwrkpe  t.  Arden,  1  Johne.  Ch.  Rep.  340 ;  SUrrfi  y.  4rtfiii, 
id.  261 ;  Vtrplank  w.  Sterry,  19  Johne.  Rep.  536 ;  Seward  r.  JmIwh.  8  Cow,  400. 
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L*319]  •Waitb  v.  Temple. 

1823.  18th  JanatT7.F— PartMtf. 

Where  the  claim  of  the  next  of  kin  m  niied  on  the  record,  and  one  penon  w,  hi  that  character 
a  party,  other  persona  found  bj  the  maater  to  be  next  of  kin  may  be  heard  by  the  eoort,  though 
not  parlies. 

But  where  the  claim  is  not  raised  on  the  record,  and  none  of  the  next  of  kin  are  in  that  cha< 
racter  parties  to  the  caose,  there  roast  be  a  sapplemental  bill  to  brmg  them  before  the  conrL 

This  was  a  bill  for  the  administration  of  a  testator's  estate.  The  testator 
gave  one  fifth  share  of  the  residue  of  his  estate  to  Thomas  Parby,  or  his  heirs 
executors  and  administrators.  Thomas  Parby  died  in  the  life-time  of  the  tes- 
tator. The  executors  of  Thomas  Parby  were  made  parties  to  this  suit ;  but 
his  next  of  kin  were  not  made  parties. 

The  case  now  came  on  to  be  heard. 

Mr.  Stephenson,  for  the  executors  of  Thomas  Parby. 

Mr.  Heald  objected  that  the  next  of  kin  of  Thomas  Parby  ought  to  be  made 
parties  to  this  suit ;  and  said,  the  court  would  refer  it  to  the  master  to  inquire 
who  were  the  next  of  kin,  with  liberty  to  file  a  supplemental  bill  to  bring  them 

before  the  court. 
[*320]        *Mr.  Hart  said,  that  after  the  master's  report  the  next  of  kin  might 
appear  by  counsel,  and  that  a  supplemental  bill  was  unnecessary. 

The  VtcBCHANCBLLoit : — It  appears  to  me  that  the  next  of  k1n  are  entitled 
to  be  heard  upon  a  claim  as  persontB  designate ;  and  the  master  may  inquire 
who  ure  the  next  of  kin,  with  liberty  to  file  a  supplemental  bill  to  bring  them 
before  the  court. 

It  is  contended,  that  after  the  master's  report  the  next  of  kin  may  be  heard 
by  counsel  without  a  supplemental  bill.  If  one  of  the  next  of  kin  of  Thomas 
Parby  had  in  that  character  been  made  a  parly  to  the  suit,  and  the  claim  of 
the  next  of  kin  had  been  raised  on  the  record,  then  any  other  persons  found 
by  the  master  to  be  next  of  kin  might  have  been  heard  by  counsel,  though  not 
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parties;  but  where  no  one  of  the  next  of  kin  is  in  that  character  a  party,  nor 
the  claim  raised  upon  the  record,  there  must  be  a  supplemental  bill.[i] 


*Wi08BLL  tj.  Smftb.  [^321] 

1823, 18th  and  19th  Ffhnxuy.^DonhU  Pow*r,^Congtruetion. 

Settlement  of  two  estates  in  remainder  on  A.  W.  T.  for  life,  with  remainder  to  his  sons  in  strict 
settlement,  and  remainder  over  to  M.  with  power  to  tenants  for  life  in  possession  to  chai;^  the  es- 
tales  with  a  joiatnrs  of  4002. ;  and  power  to  the  settlor  to  reroka  the  nses  of  the  settlement  as  to 
OM  of  the  esUtes,  and  to  appoint  new  oses.  By  a  subsequent  deed  the  settlor  exercises  the  power 
of  reToeatkm  as  to  the  remainder  to  M ;  in  lien  thereof,  appoints  that  estate  to  S.  and  repeau  several 
of  the  powers  conUined  in  the  first  settlement,  and  g^Ye  power  to  A.  W.T.  and  S.  to  charge  the 
esUte  with  4001.  bj  way  of  jointnre.  A.  W.  T.,  by  separate  deeds,  ezecntes  both  powers  of 
joiBlnriiif  .--Held,  on  a  b91  by  his  widow  for  both  joratiirea»  that  A.  W.  T.  had  ao  new  power  to  jomt- 
vn  under  the  seeond  settlenent 

This  was  a  bill  by  a  widow,  praying  that  she  might  be  declared  to  be  en- 
titled to  two  several  rent-charges  of  400//charged,  by  way  of  jointure,  un- 
der two  several  powers,  created  by  different  settlements  of  the  same  estate. 

Thomas  Wigsell  was  in  1797  entitled  to  the  St.  John  estate,  as  tenant  for 
life  in  possession,  under  the  will  of  Henry  St.  John ;  and  Susannah  Wigsell 
was,  under  the  same  will,  entitled  to  a  moiety  of  the  same  estate  in  remainder 
as  tenant  in  tail  expectant  on  the  failure  of  issue  of  Thomas  Wigsell.  Thomas 
Wigsell  was  at  the  same  time  entitled  as  tenant  for  life  in  possession  to  the 
Wigiiell  estate,  with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
to  Susannah  Wigsell  in  tail,  with  reversion  to  himself  in  fee,  By' a  deed,  da- 
ted the  28lh  of  November  1797,  and  by  a  recovery  suffered  by  him  and  Su- 
sannah Wigsel^  the  estates  were  settled  to  the  old  uses,  so  far  as  respected  the 
life  estate  to  Thomas  Wigsell,  the  estate-tail  to  his  first  and  other  sons,  and 
the  estate-tail  to  Susannah  Wigsell,  with  remainder  to  trustees  for  a  term  of 
500  years,  with  remainder  to  the  daughters  of  Thomas  Wigsell,  as  tenants  in 
common  in  tail,  with  cross-remainders  with  remainder  to  the  use  of  Attwood 
Wigsell  Taylor  for  life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  •to  the  first  and  other  sons  of  Att-  [•322] 
wood  Wigsell  Taylor  in  tail  male,  with  remainder  to  his  daughters,  as 
tenants  in  common  in  tail,  with  cross-remainders  ;  with  remainder  over  to  a 
family  of  the  name  of  Mercer.  This  deed  reserved  a  power  to  Thomas  Wig- 
se//  and  Susannah  Wigsell,  jointly,  or  to  the  survivor  of  them  alone,  to  revoke 
the  uses  thereby  limited  (except  as  to  the  term  of  500  years,  and  the  limita- 
tion to  the  daughters  of  Thomas  Wigsell  in  tail)  ••  and  to  appoint  any  new  or 
other  use  or  uses,  estate  or  estates,  trusts,  powers,  provisoes,  limitations  and 

[l]  Vide  Manning  ▼.  The^iger,  ante,  106  and  note . 
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conditions,  of  or  concerning  the  same  premises,  or  any  part  thereof."  It  also 
contained  the  usual  powers  of  leasing,  and  sale  and  exchange;  and  a  condition^ 
that  any  person  becoming  entitled  to  these  estates,  "  under  the  limitations 
aforesaid,"  should  within  six  months  afterwards  assume  the  name  and  arms 
of  Wigsell  and  also  a  covenant  on  the  part  of  Susannah  Wigsell,  that  she 
would  not  after  the  death  of  Thomas  Wigsell  exercise  her  power  of  revoca- 
tion and  appoinment,  as  to  the  St.  John  estate,  for  any  other  purpose  than  that 
of  selling,  exchanging,  or  making  partition.  And  likewise  contained  a  power, 
authorizing  every  tenant  for  life  of  the  estates  under  the  limitations  in  that 
deed,  to  appoint,  by  deed  or  will,  to  the  use  of  any  woman  with  whom  he 
might  intermarry,  for  her  life,  as  her  jointure,  and  in  bar  of  dower,  any  annual 
sum  not  exceeding  400/.  to  be  issuing  out  of  and  chargeable  upon  all  or  any 
part  of  those  estates,  and  also  to  charge  the  same  to  the  extent  of  2,000/.  with 
portions  for  younger  children. 

The  joint  power  of  revocation  and  new  appomtment  was  never  executed. 
In  September  1804  Thomas  Wigsell  died  without  issue,  leaving  Susannah 

Wigsell  surviving. 
[•323]  •By  deed-poll,  dated  ihe  13th  of  November  1805,  and  duly  executed 
by  Susannah  Wigsell  pursuant  to  the  power,  she  revoked  the  uses, 
trusts,  estates,  powers,  provisions,  conditions,  and  limitations  of  the  Wigsell 
estate,  subsequent  to  the  limitation  to  the  daughters  of  Altwood  Wigsell  Tay- 
lor; and  in  pursuance  of  the  power  contained  in  the  deed  of  28th  November 
1797,  appointed  the  Wigsell  estate,  after  failure  of  issue  of  the  body  of  Attwood 
Wigsell  Taylor,  to  the  use  of  R.  T.  Slreatfield,  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  with  divers  remainders  over.  This  deed-poll  also 
contained  ajower  to  Attwood  Wigsell  Taylor,  and  R.  T.  Streatfield,  when 
entitled  as  tenants  for  life  In  possession,  *•  under  the  limitations  aforesaid,"  to 
charge  the  estate  with  any  annual  sum  not  exceeding  400/.  by  way  of  jointure 
to  any  woman  with  whom  he  might  intermarry,  and  with  any  sum  not  ex- 
ceeding 3,000/.  for  the  portions  of  younger  children. 

This  power  to  jointure  was  in  the  following  words : 

"Provided  always,  and  the  said  Susannah  Wigsell  Joth  hereby  further  limit 
and  appoint  that  it  shall  be  lawful  for  each  of  tliem  the  said  Attwood  Wigsell 
Taylor,  and  Richard  Thomas  Streatfield,  when  entitled  as  tenants  for  life  in 
possession  to  the  said  manors,  hereditaments,  and  premises,  under  the  limita- 
tions aforesaid,  either  before  or  after  his  intermarriage  with  any  woman  or 
women,  from  time  to  time  and  at  any  limes,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  to  be  sealed  and  delivered  in  the  presence  of,  &c.  or 
by  his  last  will,  &c.  to  grant,  limit,  or  appoint,  to  or  for  the  use  of  any  woman 
or  women  with  whom  he  shall  intermarry  or  take  to  wife,  for  the  life 
[•324]  or  lives  of  such  woman  or  women,  for  her  and  their  jointure  and  ♦join- 
tures, and  in  bar  of  her  or  their  dower,  any  annual  sum  or  sums  of 
money,  or  yearly  rent-charge  or  rent-charges,  not  exceeding  in  the  whole  the 
yearly  sum  of  400/.  to  be  tax-free,  and  without  any  deduction,  and  to  be  issu- 


CASBS  IN  CHANCERY.  2S5 

1893.— Wigaell  t.  Smith. 

iog  out  of,  and  chargeable  upon,  all  or  any  part  of  the  said  manors,  heredita- 
ments, and  premises,  with  such  powers  and  remedies  for  recovering  such  an- 
nual sum  or  sums,  yearly  rent-charge  or  rent-charges,  when  in  arrears,  and 
such  term  or  terms  of  years  for  better  securing  the  due  payment  thereof,  as  to 
the  said  Attwood  Wigsell  Taylor,  and  Richard  Thomas  Streatfield,  shall  seem 
proper  ;  so  that  there  never  be  more  than  the  said  yearly  sum  of  400/.  payable 
ooi  of  all  or  any  of  the  premises,  as  a  jointure  or  jointures  at  one  time.'' 

In  this  deed  poll  the  powers  of  leasing,  and  the  condition  to  take  the  names 
and  arms  of  Wigsell,  were  repeated  in  the  same  form  as  the  power  to  join- 
ture. 

On  the  d5th  of  December  1800,  Susannah  Wigsell  died,  and  Attwood  Wig 
sell  Taylor  thereupon  became  entitled  to  the  estates  as  tenant  for  life  in  pos- 
session ;  and  be  assumed  the  name  and  arms  of  Wigsell,  pursuant  to  the  con- 
dition. In  1814  he  married ;  and  by  indenture  dated  the  1st  of  Novennber 
1816,  in  exectition  of  the  power  reserved  in  the  deed  of  Nov.  1797,  and  of  all 
other  powers  enabling  him  in  that  behalf,  he  charged  the  estates  over  which 
the  power  extended  whh  a  jointure  of  400/.  a  year  to  his  wife,  in  bar  of  dower, 
to  commence  on  his  decease.  By  another  indenture  of  the  7th  November 
1816,  reciting  the  settlement  of  the  S6th  of  November  1797,  the  deed  of  revo- 
eatioD  and  new  appointment  of  the  18th  of  November  1805,  and  the  power  to 
jointure  contained  in  the  last^mentioned  deed,  and  that  he  was  desirous 
of  exercising  this  ^second  power  of  jointuring  in  favor  of  his  wife,  he,  [*325] 
in  pursuance  of  the  second  power,  charged  the  estates  over  which  it 
extended  with  a  farther  jointure  of  400/.  a  year,  in  bar  of  dower,  and  to  com- 
mence on  his  decease.  In  1831  he  died,  leaving  issue  by  his  wife;  and  soon 
after  his  death  his  widow  filed  this  bill  against  her  eldest  son  and  the  trustees, 
praying  that  it  might  be  declared  that  she  was  entitled  to  both  these  jointures. 

Mr.  Preston,  and  Mr.  S.  Cullen,  tor  the  platntiflT: — The  question  is  ;  Whe- 
ther the  power  to  jointure  contained  in  the  settlement  of  Nov.  1797,  was 
revoked  by  the  deed  of  revocation  and  new  appointment  in  Nov.  1805.  If 
not  revoked,  it  must  be  held  that  the  powers  in  each  of  these  deeds  were 
co-existent,  and  being  co-existent,  that  they  were  both  duly  executed,  and  that 
the  plaintiff  is  entitled  to  the  two  jointures,  it  was  decided  in  Freke  v.  Lord 
Barringlon{a)  that  a  power  cannot  be  constructively  revoked,  but  must  be 
expressly  named,  in  order  to  make  the  revocation  valid.  But  whether  this 
power  was  •r  was  not  revoked  does  not  much  afllect  the  case  of  the  plaintiff; 
for  if  there  was  not  a  double  power  to  jointure  over  one  of  the  estates,  there 
must  have  been  one  power  over  each  of  the  two  estates.  In  the  deed  of  No- 
vember, 1805,  which  extended  only  to  the  Wigsell  estate,  Attwood  Wigsell 
Taylor  is  expressly  named  in  the  power  to  jointure,  and  it  is  plain  that  there 
was  an  intention  on  the  part  of  Susannah  Wigsell  to  confer  additional  benefits 
on  kirn  and  the  other  parties  claiming  under  her  appointment.    The  fact,  that 

(«)  3  Bro.  C.  C.  374. 
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the  power  to  raise  portions  for  yoflnger  children*  which,  in  the  deed  of  17979 

extends  only  to  the  sum  of  2»000/.  is  increased  by  the  deed  of  1805 

[*326]     to  *3,000/.  shows  an  intention  to  extend    the  powers.    The  claim 

of   the  plaintiflf,  though  not  consistent  with  the  probable  intention  of 

the  parties,  is  clearly  consistent  with  the  express  terms  of  the  deed. 

Mr.  Bickenteth,  for  the  defendants : — It  is  expressly  provided,  in  the  powers 
of  jointuring,  in  each  of  the  deeds,  that  no  more  than  one  jointure  should  be 
payable  out  of  the  estate  at  one  time.  The  sole  object  of  the  deed  of  1805 
was  to  revoke  the  uses  limited  in  the  deed  of  1797,  to  the  family  of  Mercer, 
and  to  substitute  new  uses  in  favor  of  Mr.  Streatfield  and  his  family.  It  must 
be  admitted  that  the  power  to  jointure  in  the  deed  of  1805,  extends  to  Att- 
wood  ^igsell  Taylor,  because  he  is  expressly  named  in  it.  But  as  to 
him  it  was  unnecessary,  as  he  was  then  invested  with  a  similar  power  under 
the  deed  of  1707.  The  question  is  merely  whether  the  powers  are  cumula- 
tive ;  because  it  must  be  admitted  that  the  power  in  the  deed  of  1797  was 
not  revoked.  The  insertion  of  the  name  of  Atwood  Wigsell  Taylor  in  the 
power  in  the  deed  of  1805,  was  merely  an  unnecessary  repetition,  and  con- 
ferred no  new  power. 

The  Vice-Chancbllor  : — The  argument  of  the  plaintiff  supposes,  that  as  to 
those  persons  who  continued  to  take  under  the  first  settlement,  the  conditions 
and  powers  of  the  second  settlement  were  meant  to  be  accumulative.  The 
condition  to  take  the  arms  and  name,  the  power  to  lease,  the  powers  of  sale 
and  exchange  by  the  trustees,  could  not  in  their  nature  be  accumulative.  No 
additional  force  was  given  to  these  powers  and  conditions  by  the  second  set- 
tieraent ;  and  the  names  of  the  persons  taking  under  the  first  settle- 
[*327]  ment  could  only  be  *there  introduced  into  the  second  settlement  for 
the  purpose  of  manifesting  the  intention  of  the  settlor,  that  these  con- 
ditions, powers,  and  provisoes,  should  equally  affect  all  persons  who  took  by 
the  first  or  second  settlement. 

The  inference  is,  therefore,  that  the  names  of  the  persons  taking  under  the 
first  settlement  were  introduced  into  the  power  of  jointuring  only  for  the  par- 
pose  of  manifesting  the  same  intention  of  the  settlor.  According  to  the  lan- 
guage of  this  power  of  jointuring  in  the  second  settlement,  it  is  to  be  exer- 
cised'by  Attwood  Wigsell  Taylor,  when  he  should  be  in  possession  under  the 
second  settlement.  But  he  took  nothing  by  the  second  settlement,  and  never 
could  be  in  possession  under  it ;  and  the  inaccuracy  of  this  language  strongly 
manifests  that  the  settlor  had  only  one  conunon  intention,  as  applied  to  the 
objects  of  both  settlements. 

Declare,  therefore,  that  Attwood  Wigsell  Taylor  had  no  power  of  jointur- 
ing under  the  second  settlement. 


**  This  court  doth  declare,  that  the  plaintiff  Juliana  Wigsell  is  entitled  only 
to  the  rent  charge,  or  sum  of  400/.  a  year  secured  to  her  by  the  indenture  in 
the  pleadings  mentioned,  dated  the  1st  day  of  November  1816 ;  and  doth  order 


CASES  IN  CHANCERY.  329 

1833.— Ford  ▼.  Rtwlio*. 

that  it  be  referred  to  Mr.  Courtenay,  one  of  the  masters  of  this  court,  to  take 
an  account  of  what  is  due  to  the  said  plaintilf  Juliana  Wigsell,  in  respect  of  her 
said  rent  charge  or  sum  of  400/.  a  year.  It  is  ordered,  that  what  the  said 
master,  on  taking  the  said  account,  shall  find  due  to  the  said  plaintiff 
Juliana  Wigsell,  be  paid  to  her  by  the  said  defendant  Richard  *Smith ;  [*828] 
(the  trustee ;)  and  for  the  better  taking  the  said  accounts,  dec.  And 
this  court  doth  not  think  fit  to  give  any  costs  on  either  side ;  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  to  this  court,"  &c. 

Reg.  Lib.  B.  1822,  voL  604,  6. 


Ford  v.  Rawlins. 

1833,  lltli  mod  SJst  Febnimry ;  9ib  ApriL-^WiU^—Cotutruetion. 

Twtator  beqneathed  to  bit  wife  the  ose  of  his  farniture,  Slc,  which  he  deeired  to  be  diatribatod 
amoDf  hie  children  when  the  yoangeBi  attained  21,  at  her  and  hia  ezecntora'  diacretion ;  aneh  part 
to  be  reserved  for  her  use  aa  mig^ht  be  tbonght  reasonable,  and  at  her  death  to  be  distributed  as 
abore  directed. — ^Held  that  those  ebildreii  who  died  before  the  yoonjj^est  attained  31,  did  not  take 
-rested  interasts.  " 

Thb  question  in  this  cause  was,  whether  those  children  of  the  testator  who 
died  infants  took  vested  interests  under  the  following  clause  in  his  will : 

**  I  further  leave  to  the  use  of  my  said  dear  wife,  my  furniture,  plate,  jewels, 
books  and  pictures,  which  I  desire  may  be  distributed  amongst  our  children 
on  the  youngest  attaining  twenty-one  years,  at  her  and  my  executors'  discre* 
tion ;  such  part  being  nevertheless  reserved  for  her  use  as  may  be  thought 
convenient ;  and,  at  her  death  to  be  distributed  as  above  directed.'* 

The  testator  left  a  widow  and  six  children ;  three  of  whom  died  infants,  and 
the  other  three  attained  the  age  of  twenty-one. 

Mr.  Hornet  and  Mr.  Combe,  for  the  children  who  attained  twenty- 
one  : — I.  It  is  decided,  that  a  legacy  to  a  particular  class  of  persons,  at  a  par* 
tJcuJar  time,  vests  exclusively  in  those  persons  who  constitute  the  class 
at  the  time  fixed  by  the  will.  Qodfrey  v.  Davis,(a)  In  the  present 
case  ^there  was  a  direcflon  to  distribute  certain  articles  among  a  cer-  [^329] 
tain  class  of  persons,  at  a  certain  time  ;  therefore  those  who  died  be- 
fore that  time  arrived  must  be  held  to  take  no  interest. 

II.  This  is  not  within  that  class  of  cases  where  the  legacy  is  given  to  one 
for  life,  with  remainder  to  the  children  ;  and  where  it  might  therefore  be  con- 
sidered that  the  gift  to  the  children  was  postponed  merely  for  the  purpose  of 
giving  a  life  interest  to  the  wife.  The  wife  here  takes  a  qualified  interest, 
determinable  when  the  youngest  child  attains  twenty-one.  Batsford  v.  JSTefr. 
ifc;(ft)  Hughes  V.  Hughes  ;{c)  Crone  v.  OddelL{d) 

in.  The  nature  of  the  property  in  this  case  makes  no  difTerencc. 

(s)  6  Vat.  43.  (6)  3  Vet.  363.  (e)  14  Ves.  356.  {d)  I  B.  &,  B.  449. 
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Mr.  BeU,  and  Mr.  Munro^  for  the  representatives  of  the  children,  who  died 
before  the  youngest  attained  the  age  of  twenty-one. 

The  testator  clearly  intended  to  postpone,  not  the  period  of  vesting,  bat 
merely  the  period  of  the  enjoyment  of  the  property,  thinking  it  the  most  bene- 
ficial arrangement  for  them,  an*d  fixing  that  ({eriod,  until  the  arrival  of  which 
it  was  probable  the  children  would  continue  to  reside  with  their  nx>ther.  He 
could  not  have  any  intention  of  deferring  the  vesting  of  the  gift  to  the  children 
with  any  view  to  their  age.  Batsford  v.  KdMe^  Hughei  v.  Hughe$^  and  the 
other  cases  cited  on  the  other  side,  are  cases  in  which  the  gift  was  in  such 
express  words  as  prevented  the  vesting  till  the  period  fixed  for  that  purpose. 
It  has  been  decided  that  a  legacy  to  a  class  of  children,  though  paya« 
[*330]  ble  *at  a  future  period,  does  not  postpone  the  vesting  till  that  period. 
Devisme  v.  Mello,{e)  Ellison  v.  Airey^(J)  Hanson  v.  Chraham.{g) 

Mr.  Hayter^  for  the  executors. 

The  Vice-chancellor :•— There  is  here  no  direct  gift  to  the  children,  but  a 
power  to  the  widow  and  executors  to  distribute  amongst  the  children,  at  their 
discretion,  certain  specific  articles  when  the  youngest  attains.twenty-one.  Of 
necessity,  this  means  when  the  youngest  who  lives  to  twenty-one  attains  that 
age  ;  and  the  discretion  which  is  given  to  the  widow  and  executors  mtist  be 
meant  to  be  applied  to  the  circumstances  of  the  children  at  the  period  of  divi* 
sion,  and  can  have  no  relation  to  the  children  who  died  in  their  infancy. 

It  makes  no  difiercnce  that  the  widow  is  to  have  the  interim  use  of  this 
property,  or  the  use  of  a  part  of  it  for  her  life,  after  the  youngest  child  does 
attain  twenty-one,  if  she  happens  to  be  then  living.  Declare  that  the  three 
children  who  died  under  twenty-one  did  not  take  vested  interests.[i] 


[♦331]  •Pbead  v.  Hull. 

18S3, 13th  and  19th  FebrUArf.— IV«e«iM.— Beerve. 

Defendant  ■abmittiof  to  the  atino  deorae  m  the  pkintiff,  eecordinf  to  the  oeee  made  by  the  bill, 
woold  be  entitled  to  at  the  hearing,  may  at  any  time  atay  all  furthet  proceeding!  in  the  canae. 
The  at  at.  7  Geo.  2,  c.  20,  as  to  forecloaure,  gives  no  new  power  to  courts  of  equity. 
The  Stat.  7  Geo.  2,  c.  20,  gives  no  new  jorisdietlon  to  courts  of  equity. 

In  this  case  the  bill  was  filed  by  mortgagees  against  the  mortgagor,  and  also 
against  a  subsequent  mortgagee  ;  and  it  prayed  that  the  mortgaged  estate  might 
be  sold  to  satisfy  the  claim  of  the  plaintifis.  The  subsequent  niortgage  con- 
tained a  power  to  sell  the  estate. 

The  court  was  now  nnoved  on  behalf  of  the  defendant,  the  nAorlgagor,  for  a 
reference  to  the  master,  to  take  an  account  of  what  was  due  to  the  plaiDUfi« 

(e)  1  Bro.  C.  C.  568.  (/)  1  Vea.  sen.  111.  (^)  6  Ves.  239. 

[1]  For  Amcrioan  cases,  as  to  when  a  legacy  vests,  ride  Amer.  Ch.  Digest,  Legacy  Y. 
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and  the  sabsequent  mortgagee^  for  principal  and  interest,  and  costs,  and  that 
upon  payment  within  six  months  after  the  report  they  might  re-convey  ;  and 
that  all  proceedings  might  be  stayed  in  the  mean  time. 

Mr.  fVakeJieUf  in  support  of  the  motion,  insisted  that  the  mortgagor  was  en- 
titled to  such  an  order  in  this  case  as  ia  the  common  case  of  foreclosure. 

Mr.  Home^  for  the  plaintiffi  refused  to  consent  Xo  the  motion,  and  insisted 
that  sQcb  an  order  could  not  be  made  without  his  consent. 

The  VirB-CHANCBLLOR : — The  act  7  Geo.  2,  c.  20,  gives  authority  to  courts 
of  equity,  in  a  suit  for  foreclosure,  to  stay  the  proceedings  in  any  stage  of  the 
cause^  upon  the  defendant  submitting  to  the  same  decree,  as  the  plaintiflT  would, 
according  to  the  case  made  by  the  bill,  be  entitled  to  at  the  hearing  of  the 
cause.  It  has  frequently  been  stated  by  judges  of  the  highest  authority 
that  courts  of  *equity  did  not  require  the  aid  of  the  legislature  in  that  [*332] 
respect,  and  that  the  real  fMirpose  of  the  statute  was  to  give  a  new  ju- 
risdiction in  the  case  of  mortgages  to  courts  of  law,  and  that  the  section  as  to 
courts  of  equity,  was  noerely  inddental  and  unnecessary.  The  present  bill 
being  for  sale,  and  not  for  foreclosure  of  the  mortgaged  estate,  is  not  within  the 
statute ;  but  I  fully  adopt  the  opinion  of  the  former  judges,  to  whom  I  refer, 
and  consider  that  courts  of  equity  have  inherent  jurisdiction  to  stay  the  pro- 
ceedings in  any  cause,  and  in  any  stage  of  the  cause,  whenever  the  defendant 
will  at  once  submit  to  a  decree  establishing  the  full  demand  made  by  the  bill, 
and  the  whole  relief  prayed  in  respect  of  that  demand,  with  costs. 

.  The  present  motion  is,  however,  misconceived.  It  submits,  indeed,  to  the 
whole  demand  made  by  the  plaintrffs,  but  not  to  the  whole  relief  prayed  by  the 
bill.  In  the  first  place,  it  requires  that  all  proceedings  on  the  part  of  the  plain- 
tiffs should  be  stayed  until  the  accounts  of  the  defendants  are  taken,  with  which 
the  plaintiffs  have  no  concern ;  and  then  it  provides  no  remedy  if  the  mortgagor 
should  happen  not  to  pay  the  money  reported  due  at  the  end  of  the  six  months ; 
and  the  plaintiffs  may  then  have  to  re-commence  their  proceedings.  The 
plaintiffs  are  not  to  be  prejudiced  by  such  an  interlocutory  order.  If  the  de- 
fendant, the  mortgagor,  and  his  co-defendants,  the  subsequent  mortgagees,  will 
now  submit  to  the  same  decree  as  the  plaintifff,  according  to  the  case  made  by 
the  bill  and  the  decree  prayed,  would  be  entitled  to  at  the  hearing,  with  costs, 
I  am  fully  prepaied  to  make  such  an  order,  and  I  can  now  make  no  other 
order. 


•Irvine  w.  Young.  [*3331 

The  mere  iwX  of  Uie  deliveiy  of  «i  MMOimt,  wiUiout  eriaenee  of  aoquieeeenee,  does  not  afford 
sufficient  lega.1  preeamption  of  MtUenient. 

Thib  waa  a  bill  by  the  assignees  of  a  bankrupt  against  his  co-partner  in  an 
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adventure  account.  The  bill  staled  that  three  years  before  the  bankruptcy  the 
defendant  had  delivered  an  account  to  the  bankrupt ;  but  the  bill  treated  the 
whole  matter  as  still  unsettled. 

The  defendant,  by  his  answer,  stated,  that  the  account  referred  to  by  the 
bill  had  never  been  objected  to  before  the  bankruptcy  ;  and  he  insisted  that  it 
was  therefore  to  be  taken  as  a  settled  account.  But  he  gave  do  evidence  as  to 
what  followed  the  delivery  of  the  account ;  nor  did  it  in  any  manner  appear  in 
the  cause,  other  than  by  the  allegations  in  the  am<wer. 

Mr.  Hart,  and  Mr.  Matthews^  for  the  plainiifT. 

Mr.  Bell,  and  Mr.  CoUinson^  for  the  defendant,  insisted,  that  as  the  plaintiflT 
had  not  disproved  the  allegation  in  the  answer,  the  court  must  consider  the 
account  as  settled. 

The  Vice-chancellor  : — It  was  as  incumbent  upon  the  defendant  to  sup* 
port  his  answer  by  evidence,  as  it  would  have  been  to  support  by  evidence  a 
plea  of  a  settled  account.  The  naked  fact  of  delivery,  without  evidence  of  con- 
temporaneous or  subsequent  conduct,  affords  no  sufficient  legal  presumption 
that  the  account  was  settled.[l] 


[♦334]  •Levi  c.  Ward. 

1823,  28lh  February.— Prflcfjce. 

The  principle  of  warer  appliea  to  an  irregular,  but  not  to  an  erroneoni,  order. 

The  bill  was  filed  on  the  16ih  of  January  1823.  On  the  17ih  of  January 
the  plaintiff  obtained,  upon  an  affidavit,  stated  to  be  an  affidavit  of  merits,  the 
order,  that  service  of  the  subpoena  upon  the  attorney  at  law  should  be  good 
service,  the  defendant  being  abroad. 

The  subpoena  was  served  on  the  22d  of  January  ;  on  the  27th  the  attorney 
entered  an  appearance  for  the  defendant.  On  the  0th  of  February  the  plaintiff 
sued  out  an  attachment  for  want  of  an  answer ;  and  on  the  lOlh  of  February 
obtained  the  common  injunction  to  stay  proceedings  at  law. 

On  the  16th  of  February  notice  was  given  of  a  motion,  on  the  part  of  the  de- 
fendant, to  discharge  the  order  for  the  service  of  the  subpoena  on  the  attorney 
at  law,  and  all  subsequent  proceedings,  on  the  ground  that  there  was  no  suffi- 
cient affidavit  of  merits  to  justify  that  order. 

The  insufficiency  of  the  affidavit  was  not  denied ;  but  Mr.  Parker,  for  the 
plaintiffs,  insisted,  that  the  defendant  came  too  late,  inasmuch  as  the  insuffi- 
ciency of  the  affidavit  was  apparent  on  the  order  when  the  subpoena  was  served 
on  the  22d  of  January ;  and  that  by  his  appearance  and  subsequent  delay  he 
bad  led  the  plaintiff  to  the  expenses  of  the  attachment  and  the  injunction. 
Downes  v.  Witheringlon,{a)  Fletcher  \\  Wells.{b) 

ia)  2  Taunt  245.  {hj  6  Taunt  91. 

[1]  Keeping  an  account  for  a  great  lengrth  of  ticno,  without  objection  to  it,  affbrdi  evidence  of  ae. 
qaiescebce.  Freeland  t.  Hersn,  7  Cranch,  147.  Philips 4ind ^ker$  v.BeUUn  and  Mktrs,^  Edw.  1. 
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*Mr.  flea/d;  for  the  dereDciant.  [*335] 

The  Vice-Chancbllor  : — ^If  this  had  been  a  question  of  irregularity, 
I  should  have  been  of  opinion  that  the  defendant,  by  his  subsequent  conduct,  had 
waived  the  irregularity ;  but  it  is,  strictly,  not  an  irregular  but  an  erroneous 
order,  and  the  principle  of  waver  cannot  save  it. 

Order  made  without  costs. 


SiDDEN  V,  FORSTEB. 

1833, 10th  Mtinh.— Fra^ftM. 

If  after  a  defendaot  has  put  in  his  ejnminatlm  to  th«  wiial  intenogatoriea  befora  the  miaCer, 
the  plaintiff  dtacoven  that  the  delendant  has  leeeired  tuiiM  not  mentioned  in  his  examination,  the 
master  is  at  liberty  to  reeeire  a  new  state  of  facts,  and  further  interrogatories  founded  upon  them, 
irithont  the  order  of  the  eonrt. 

The  defendant  had  put  in  his  exannioation  to  the  usual  interrogatories  in  the 
master's  office,  as  to  the  sums  received  by  him  on  account  of  certain  real 
estates,  of  which  he  was  a  trustee.  Afterwards  the  plaintiff  discovered  that 
the  defendant  had  received  various  sums  which  were  not  mentioned  in  the 
examination:  upon  which  he  carried  in  a  special  state  of  facts  as  to  the  mat- 
ters so  discovered,  and  exhibited  fresh  interrogatorfes  for  the  examination  of 
the  defendant  relative  thereto  ;  but  the  master  refused  to  receive  these  inter- 
rogatories, conceiving  he  had  no  authority  so  to  do  without  an  order  of  the 
court  to  that  effect. 

Mr.  Bell^  for  the  plaintiff,  now  moved,  that  the  master  might  be  ordered  to 
receive  the  new  interrogatories.     He  said  it  was  the  practice  of  the 
masters  to  receive  interrogatories  from  time  to  time ;  and  that,  *after    [*336] 
a  defendant  had  been  examined  upon  the  usual  interrogatories,  the 
plaintiff  was  at  liberty  to  carry  in  a  special  stale  of  facts,  and  to  exhibit  inter- 
rogatories for  the  examination  of  the  defendant  as  to  its  contents. 

Mr.  T7ya^,  contra : — If  interrogatories  are  allowed  to  be  exhibited  from 
time  to  time  the  defendant  will  be  put  to  great  trouble  and  expense.  There 
must  be  some  limit  to  the  indulgence  thus  given  to  the  plaintiff. 

The  Vice-Chancellor  considered  that  the  order  of  the  court  was  not  neces- 
sary to  enable  the  roastor  to  receive  these  interrogatories ;  and  that  he  had 
lull  authority,  under  the  general  direction  in  the  decree,  to  examine  a  parly 
Crom  time  to  time,  as  the  justice  of  the  case  should  require. 


•HOTKUVS  ©.  TowLB.  [♦337] 

1899, 11th  Hnreh,  and  Hth  April^1Fitt.^-0bR«lnie<J8n. 

Testatrix  bequeathed  one  moiety  of  the  residue  of  her  personal  eeute  to  her  daughter  Hannah, 
for  her  separate  nse,  dnring  the  joint  lives  of  her  and  her  hosband ;  and,  if  she  iurviTcd.  to  her  ab. 
volately  ;  if  not,  to  her  children  who  should  attain  twenty.one ;  and  she  bqueathed  the  other  moiety 
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for  the  benefit  of  her  daaghter  Mary  and  her  children  ;  with  a  beqneat  over,  if  iho  died  withoat 
children,  to  Hannah  and  her  children,  in  like  manner  ai  the  fint  moiety.  Bj  a  codicil,  ahe  be- 
queathed the  whole  residoe,  if  both  her  daoghtera  died  without  learing  a  child  who  ehould  attain 
twenty.one,  to  A.  Both  the  daughten  died  without  iMue,  bat  Hannah  eorviTed  her  huaband  : 
hdd,  neTertheleoB,  that  A.  was  entitled  to  tho  leeidue; 

Hannah  Lambe  by  her  will  devised  to  J.  Fulla^ar  and  Thomas  Towle,  and 
their  heirs,  a  freehold  messuage  at  Walthamstow  in  Essex,  upon  trust  to  pay 
the  rents  and  profits  to  her  daughter  Hannah  Killingsley,  the  wife  of  Robert 
H.  Killingsley,  during  the  joint  lives  of  her  and  her  husband,  for  her  separate 
use ;  but  in  case  she  should  survive  her  husband,  then  in  trust  to  permit 
her  to  receive  the  rents  and  profits  for  her  natural  life;  andt  after  her 
decease,  the  testatrix  gave  the  messutge  unto  the  children  which  her 
daughter  should  have  living  ni  the  time  of  her  decease,  equally  to  be 
divided  between  them,  share  and  share  alike,  as  tenants  in  common,  and 
to  the  several  and  respective  heirs  of  their  bodies ;  and  in  default  of  all 
such  i^sue,  then  she  gave  the  same  unto  her  daughter  Mary  Cooper,  the  wife 
of  R.  H.  Cooper,  and  to  the  heirs  of  her  body ;  and,  in  default  of  all  such 
issue,  then  she  gave  the  same  to  her  own  right  heirs :  also  she  gave  to  her 
daughter,  Mary  Cooper,  1,000/.  to  be  paid  to  her  within  three  months  next 
after  the  testatrix's  deceasQ,  to  make  her  equal  with  H.  Killingsley  for  the  house 
at  Walthamstow ;  and  she  gave  to  R.  H.  Cooper  500/. ;  also  she  gave  io 
Mary  Cooper  her  freehold  messuage  at  Brentwood,  to  hold  the  same  to  her 
and  the  heirs  of  her  body ;  and  in  default  of  such  issue  she  gave  the  same  to 
Fullagar  and  Towle,  and  their  heirs,  upon  trust  to  receive  the  rents  and  profits 

thereof,  and  to  pay  the  same  to  Hannah  Killingsley,  during  the  joint 
[•338]    lives  of  her  and  her  husband,  •for  her  separate  use  ;  but  in  case  H. 

Killingsley  should  survive  her  husband,  then  in  trust  to  permit  her  to 
receive  the  rents  and  profits  for  her  natural  life,  and,  after  her  decease,  she 
gave  the  last- mentioned  messuage  unto  the  children  which  H.  Killingsley 
should  have  living  at  her  decease,  equally  to  be  divided  between  them  as 
tenants  in  common,  and  to  the  several  and  respective  heirs  of  their  bodies ; 
and,  in  default  of  such  issue,  the  testatrix  gave  the  same  to  her  own  right  heirs. 
And  she  gave  to  her  said  two  daughters  ail  her  plate,  household  goods,  china, 
linen,  wearing  apparel  and  furniture  to  be  equally  divided  between  them. 
And  she  gave  to  Fullagar  and  Towle  thirty  guineas  a-piece  for  their  trouble, 
and  also  50/.  to  be  distributed  by  them  amongst  poor  dissenting  ministers* 
widows.  All  the  rest,  residue,  and  remainder  of  her  estate  whatsoever  and 
wheresoever,  subject  to  the  payment  of  all  just  debts,  legacies  and  funeral  ex- 
penses, she  gave  to  Fullagar  and  Towle,  their  executors  and  administrators, 
upon  trust,  to  place  out  or  continue  the  same  at  interest,  upon  government  or 
real  securities,  and  to  pay  the  dividends,  interest  and  produce  of  one  moiety 
thereof,  to  Hannah  Killingsley,  duriog  the  joint  lives  of  her  and  her  husband, 
for  her  separate  use ;  and  fn  case  she  should  survive  her  husband,  then  upon 
trust,  to  stand  possessed  of  one  moiety  of  the  residue  for  the  us3  and  benefit  of 
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her  daughter  Hannah ;  but  ia  case  vhe  should  not  happen  to  survive  her  hus- 
band, then,  immediately  after  her  decease,  in  trust,  to  pay  that  moiety  unto  her 
children,  and  to  such  one  or  more  of  them  as  she  should  by  her  will  appoint ; 
and  in  default  of  such  appointment  unto  all  her  children  living  at  her  decease, 
equally  to  be  divided  between  them,  and  to  be  paid  to  them  as  they  several- 
ly attained  the  age  of  twenty-one  years :  provided,  that  if  Hannah 
^should  not  have  any  child  living  at  her  decease,  or  having  a  child  or   [*339] 
children  then  living,  such  child,  or  all  such  children  should  die  under 
the  age  of  twenty-one  years,  then  in  trust,  to  stand  possessed  of  that  moiety  to 
and  for  the  use  and  benefit  of  her  other  daughter  Mary  Cooper,  and  her  child 
or  children,  in  the  same  manner  as  was  thereinafter  directed  touching  the  other 
moiety  of  her  estate.    And  as  to  the  other  moiety  of  her  estate  so  to  be  placed 
out  and  continued  at  interest,  upon  trust,  that  Fullsgar  and  Towie  should  pay 
the  interest,  dividends  and  produce  thereof,  to  Mary  Cooper,  during  the  joint 
lives  of  her  and  her  husband,  for  her  separate  use ;  and,  after  her  decease, 
then  in  trust  to  pay  and  apply  the  last-mentioned  moiety  unto  her  child  or 
cl  ildren,  or  to  such  one  or  more  of  them  as  she  should  by  will  appoint,  and  in 
default  of  appoiBtafient,  unto  and  amongst  all  her  children,  living  at  her  decease, 
in  the  same  manner  as  was  thereinbefore  declared  concerning  the  first  moiety ; 
provided,  that  if  Mary  Cooper  shodd  not  have  any  child  living  at  her  decease, 
or  having  a  ithild  or  children  then  living,  suoh  child,  or  all  such  children, 
silioutd  die  under  the  age  of  twenty-one  years,  then  in  trust,  to  stand  possessed 
of  thelast-mentioned  moiety  for  the  use  and  benefit  .of  Hannah  Killingsley, 
and  her  chQd  and  children,  in  the  same  manner  as  was  thereinbefore  directed 
touching  the  first-mentimied  moiety  of  the  residue  of  her  estate ;  provided,  that 
in  case  H.  Killingsley  should  die  in  the  life- time  of  her  husband,  and  should 
not  have  any  child  livii^  at  her  death,  or  leaving  a  child  or  children,  then 
livif^,  such  child,  of  all  such  children,  should  die  under  the  age  of  twenty-one 
years,  then  in  trust,  to  stand  possessed  of  the  second-mentioned  moiety,  for 
the  executors  or  administrators  of  Hannah  Killingsley ;  provided,  that 
in  case  Mary  ^Cooper  should  not  havo  any  child  living  at  her  death,    [*340] 
or  having  a  child  or  children  then  livmg,  such  child,  or  all  such  chil- 
dreoy  should  die  under  the  age  of  twenty-one  years,  then  she  directed  Fullager 
and  TowIe  to  stand  possessed  of  the  moiety  of  the  residue  of  her  estate  so  as 
aforesaid  given  over  to  Mary  Cooper  and  her  children,  upon  the  event  of  her 
sister  dying  in  the  life-time  of  her  husband,  and  leaving  no  child,  or  of  her 
child  or  children  dying  under  twenty- one,  in  trust  for  the  executors  or  admin- 
istrators of  Mary  Cooper.    And  she  appointed  Fullagar  and  TowIe  executors 
of  her  wili. 

The  testatrix,  by  a  codicil,  revoked  the  devise  in  her  will  of  the  messuage 
mt  Waltharostow  after  the  decease  of  her  daughter  Hannah  Killingsley  with* 
out  issue,  oDlo  her  daughter  Mary  Cooper,  and  the  heirs  of  her  body  ;  and 
she  also  revoked  the  devise  thereof  to  her  own  right  heirs  ;  and  she  thereby 
gave*  after  the  decease  of  Hannah  Killingsley  without  issue,  that  messuage  to 
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the  trustees,  upon  trust,  to  pay  the  rents  and  profits  thereof  to  Mary  Cooper 
for  her  separate  use,  during  the  joint  lives  of  herself  and  her  husband  ;  but  in 
case  she  should  survive  her  husband,  then  in  trust,  to  permit  her  to  receive  the 
rents  and  profits  thereof  for  her  life.  And  after  her  decease  the  testatrix  gave 
that  messuage  to  her  children  living  at  her  decease,  as  tenants  in  common  in 
tail,  with  remainder  to  all  the  children  of  her  two  late  brothers,  S.  Steare,  and 
William  Steare,  who  should  be  then  living,  as  tenants  in  common  in  fee.  And 
the  testatrix  also  revoked  the  bequests  of  l.OOOL  to  Mary  Cooper,  and  of  500/. 
to  R.  H.  Cooper ;  and,  in  lieu  thereof,  she  gave  to  the  trustees  1,500/.  upon 

trust,  within  three  months  after  her  decease,  to  place  it  out  at  interest  in 
[*341]    the  funds,  *and  to  pay  the  dividends  thereof  to  Mary  Cooper  during  the 

joint  lives  of  her  and  her  husband,  in  such  and  the  like  manner  as  one 
moiety  or  half  part  of  her  estate  was  by  her  will  directed  to  be  placed  out  at 
interest  for  the  separate  use  of  Mary  Cooper  and  her  children,  in  such  manner 
as  was  in  her  will  for  that  purpose  mentioned.  And  in  case  Mary  Cooper 
should  not  have  any  child  or  children  living  at  her  d^ce^sCf  or  having  a  child 
or  children  then  living,  they  should  all  die  under  the  age  of  twenty-one  years, 
then  she  directed  the  trustees  to  stand  possessed  of  the  1,500/.  in  trust  for 
Hannah  Killingsley,  and  her  child  and  children,  in  the  same  manner  as  in  her 
will  was  directed  touching  the  first  mentioned  moiety  of  the  residue  of  her 
estate  therein  given  and  bequeathed  to  the  trustees  for  the  separate  use  of 
Hannah  Killingsley,  and  her  children :  but  in  case  both  her  daughters  should  die 
without  leaving  any  child  or  children  living  at  the  time  of  their  respective  deaths, 
or  having  such  they  should  all  die  under  the  age  of  twenty-one  years,  then  she 
directed  the  trustees  to  stand  possessed  of  the  1,500/.  together  with  all  the 
residue  of  her  personal  estate  by  her  will  given  to  them  in  trust  for  the  sepa« 
rate  use  of  her  two  daughters  and  their  children,  as  therein  mentii>ned,  in  trust 
for  all  the  children  of  her  two  brothers,  S.  Steare,  and  William  Steare,  as 
should  be  then  living,  equally  to  be  divided  between  them,  share  and  share 
alike.  And  the  testatiix  also  revoked  the  devise  of  the  messuage  at  Brent- 
wood  to  Mary  Cooper,  and  to  the  heirs  of  her  body.  And  in  default  of  such 
issue  of  Hannah  Killingsley,  she  likewise  revoked  the  devise  thereof  to  her 
own  right  heirs ;  and  she  thereby  gave  that  messuage  to  the  trustees,  upon 

trust,  to  pay  the  rents  and  profits  thereof  to  Mary  Cooper,  for  her 
[^342]    separate  use,  during  the  joint  lives  of  her  and  her  husband.     *But  in 

case  she  survived  her  husband,  then  in  trust,  to  permit  her  to  receive 
the  rents  and  profits  thereof  for  her  life ;  and  after  her  decease,  she  gave  that 
messuage  to  the  children  of  Mary  Cooper  living  at  her  decease,  as  tenants  in 
common  in  Idil,  with  remainder  to  the  trustees  in  fee,  in  trust,  for  the  proper 
use  of  Hannah  Killingsley,  and  her  issue,  in  the  like  manner  as  the  same  was 
given  to  her  and  them  by  the  will.  And  in  default  of  such  issue,  then  she 
gave  the  same  unto  the  children  of  her  brothers,  S.  Steare,  and  William  Steare, 
as  should  be  then  living,  as  tenants  in  common  in  fee. 
Mrs.  Cooper  died  without  issue,  in  Mrs.  Killingsley's  life-time ;  the  fatter  sur- 
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▼ived  her  husbaodt  and  also  died  without  issue.     The  plaintiffs  were  the  only 
children  oTS.  Steare,  and  William  Steare. 

They  insisted,  by  their  bill*  that^  in  the  events  that  had  happened,  the  funds 
in  which  the  testatrix's  residuary  estate  was  invested  had  come  to,  and  did 
then  or  right  belong  to,  the  plaintiffs ;  and  they  prayed,  that  it  might  be  declared 
that  they  were  entitled,  upon  the  true  construction  of  the  will  and  codicil,  to 
those  funds  in  equal  moieties ;  and  that  the  trustees  might  be  decreed  to  trans- 
fer the  same  accordingly,  and  to  account  for  and  pay  to  the  plaintiffs  the 
dividends  arisen  thereon  since  Mrs.  Killingsley's  death. 

The  defendants,  who  were  legatees  of  certain  parts  of  the  funds  under  Mrs. 
Killingsley's  will,  by  their  answer,  submitted  to  the  court  whether,  according 
to  the  true  construction  of  Mrs.  Lambe's  will  and  codicil,  Mrs.  Killingsley 
having  survived  her  husband,  and  Mrs.  Cooper  having  died  without 
issue,  Mrs.  Killingsley  *did  not  become  absolutely  entitled  to  the  funds ;  [*343] 
and  whether  the  same,  together  with  all  the  dividends  accrued  there- 
on since  Mrs.  Killingsley's  death,  ought  not  to  be  transferred  and  applied  pur- 
suant to  her  will. 

Mr.  Sudgen^  and  Mr.  Pepys^  for  the  plaintiffs : — 

By  the  will,  one  moiety  of  the  residue  is  given  to  Hannah  Killingsley  ab- 
solutely, in  case  she  survives  her  husband ;  and  the  question  is,  whether  the 
codicil  cuts  down  that  absolute  bequest,  and  gives  to  the  plaintiffs  the  whole 
residue,  \n  the  event  of  the  testatrix's  two  daughters  dying  without  having  any 
child  who  should  attain  the  age  of  twenty-one  years,  whether  Hannah  did  or 
did  not  survive  her  husband  ?  .  The  will  is  not  accurate  ;  because  it  gives  one 
moiety  to  Mrs.  Cooper  during  the  joint  lives  of  her  and  her  husband  only, 
and  then  gives  it  over  on  Mrs.  Cooper's  decease.  The  words  of  the  codicil 
upon  which  this  question  arises  are,  "  but  in  case  both  my  said  daughters 
shall  happen  to  die  without  having  any  child  or  children  living  at  the  time  of 
their  respective  deaths,  or  having  such,  they  shall  all  happen  to  die  under  the 
age  of  twenty-one  years,  then  I  do  hereby  order  and  direct,  "  &c.  Now, 
though  there  is  no  express  revocation  of  the  gift  of  a  moiety  to  each  daugh- 
ter absolutely,  yet  the  effect  of  this  clause  is  to  revoke  those  bequests.  Do* 
ran  v.  Ros8.{a) 

Mr.  Bell,  and  Mr.  Home,  for  the  defendants : — 

The  construction  of  the  codicil  is  very  easy,  if  we  get  at  the  true  constuc- 
tion  of  the  will.  The  proviso  which  follows  the  bequest  of  the  first  moiety 
of  the  residue  appears,  prima  facie,  to  relate  to  the  whole  of  that 
bequest.  •But,  upon  further  consideration,  it  will  be  found  to  relate  [*344] 
only  fo  the  event  of  Mrs.  Killingsley  surviving  her  husband.  The 
testatrix,  throughout  the  whole  of  this  will,  contemplates  two  events,  one  of 
which  is  Hannah's  dying  in  the  life-lime  of  her  husband,  and  the  other  of  her 
surviving  him  ;  and  if  she  survives,  she  always  contemplates  her  taking  abso- 

(«)  1  Ves.  57. 
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lulely.  When  the  testatrix,  in  her  codicil,  directs,  that,  in  case  Mrs.  Cooper 
should  die  without  leaving  any  child  who  should  attain  twenty -one,  her  trus- 
tees should  stand  possessed  of  the  1,500/.  in  trust  for  Mrs.  Killingsley  and  her 
children,  in  the.  same  manner  os  in  her  will  was  directed  touching  the  first- 
mentioned  moiety  of  the  residue  of  her  estate ;  it  is  exactly  the  same  as  if 
she  had  repeated  the  words;  and  therefore  as  if  she  had  said :  "  If  Mary 
dies  without  issue,  I  give  the  1,500/.  to  the  separate  use  of  Hannah ;  and  if 
she  dies  in  the  life-time  of  her  husband,  then  to  her  children,  as  she  shall  ap- 
point ;  and  if  she  survive  her  husband,  then  to  her  absolutely.  **  Then  comes 
the  clause  upon  which  the  difficulty  arises.  Now  in  that  clause  there  is  no 
revocation  of  what  the  testatrix  had  before  given  to  Hannah,  which  clearly 
shows  that  she  was  not  contemplating  a  general  failure  of  issue,  but  that  fail- 
ure of  issue  upon  which  she  gave  over  the  property  she  had  bequeathed  to 
Hannah  ;  that  is,  her  dying  without  issue  in  the  life-time  of  her  husband. 

The  Vice  Chancbllob  : — The  words  of  the  codicil,  taken  literally,  do,  in  the 
event  which  has  happened,  of  both  daughters  havigg  died  without  children, 
make  a  complete  disposition  of  the  1,500/.  legacy,  and  of  the  whole  residuary 

estate  in  favor  of  the  plaintiffs. 
[*345]  *It  is,  however,  insisted,  on  the  part  of  the  defendants,  that  as 
Hannah  Killingsley  survived  her  husband,  and  would,  therefore,  if 
there  had  been  no  codicil,  have  taken  the  whole  residuary  estate  abso- 
lutely, whether  she  had  children  or  not,  the  codicil  is  not  to  be  understood  as 
referring  to  that  event  but  as  referring  only  to  the  event  in  which  the  will  had 
made  a  disposition  over  of  the  whole  residuary  estate,  in  the  event  of  there  being 
no  child  of  either  daughter,  namely,  in  the  case  of  Hannah  dying  in  the  life-time 
of  her  husband ;  and  that  all  which  the  codicil  intended  was  a  substitution  for 
that  gift. 

1  have  entertained  great  doubt  upon  this  point ;  but,  upon  the  whole,  I  think 
I  should  disappoint  the  intention  of  this  testatrix,  if  I  were  so  to  qualify  the 
general  sense  of  the  expressions  which  she  has  used.  There  are  parts  of  the 
codicil  which  were  not  observed  upon  at  the  bar,  which  appear  to  me  to 
afford  evidence  of  the  generic)  intentions  of  this  testatrix. 

The  testatrix  was  seised  of  a  freehold  properly  at  Walthamstow,  and  of 
another  freehold  property  at  Brentwood  ;  and  both  are  so  devised  by  the  will, 
that  in  the  event  of  Hannah  Killingsley  having  no  children,  Mary  Cooper 
would  take  the  absolute  interest  in  tail,  with  a  remainder  to  the  two  daugh- 
ters in  fee.  The  testatrix  also,  by  her  will  gives  1,000/.  absolutely  to  Mary 
Cooper  and  600/.  absolutely  to  her  husband.  All  the  rest  of  the  testatrix's 
property,  with  the  exception  of  very  trifling  legacies,  passes  by  the  residuary 
gift  to  the  two  daughters  and  their  children.  The  will  takes  no  notice  of 
the  children  of  the  testatrix's  two  brothers,  the  Steares.  By  the  codicil,  the 
devises  of  the  two  freehold  properties  at  Walthamstow,  and  at 
[•346]    Brentwood,  ♦are  revoked,  and   new  devises  are  made,  providing  for 
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the  daughters  and,  their  children;  but,  on  failure  of  their  children,  limit* 
ing  these  properties  to  the  family  of  the  Steares.  The  absolute  gifl  of  the  ' 
1,000/.  to  Mary  Cooper,  and  of  500iL  to  her  husband,  are  in  like  manner  re- 
yoked  ;  and  the  clause  of  the  codic!)  upon  which  the  question  arises  limits  a 
life  interest  in  these  two  sums  to  Mary  Cooper,  with  remainder  to  her  child- 
ren, with  remainder  to  her  sister  Hannah  Kiliingsley  and  her  children,  with 
remainder  over,  in  case  of  the  failure  of  the  children  of  both  daughters,  to  the 
family  of  the  Steares,  by  the  expressions  which  create  the  doubt.  These  ex* 
pressions  refer  to,  and,  in  the  event  of  the  failure  of  the  children  of  the  daugh- 
ters, comprise  also,  the  whole  residuary  estate. 

The  purpose  of  the  codicil  therefore  seems  to  be,  in  case  of  the  failure  of 
the  daughters  and  their  children,  to  take  away  the  absolute  interests  which, 
by  the  will,  would  have  vested  in  the  daughters,  and  to  substitute  the  Steares 
as  the  general  objects  of  her  bounty.  And  if  I  were  to  venture  to  qualify  the 
literal  force  of  the  expressions  in  the  codicil,  so  as  to  prevent  their  having  that 
effect  as  applied  to  the  1,500JL  and  the  residuary  estate,  I  fear  that  I  should 
not  advance,  but  disappoint,  the  intention  of  the  testatrix. 

Declare  that,  according  to  the  true  construction  of  the  will  and  codicil  of 
Hannah  Lambe,  the  testatrix  in  the  pleadings  named,  the  plaintiffs  are  entitled, 
in  equal  moieties,  to  the  sums  of  bank  annuities  in  the  pleadings  mentioned  to 
be  standing  in  the  names  of  the  trustees  of  her  will.[l] 


•Price  v.  Copneb.  [•347] 

1833,  ^Ui  Mareh,  and  ITth  April.— fi^tttfy  of  Rtdemptian. 

Where  the  purchaser  of  an  equity  of  redemption  had  the  legal  eatate  oonTeyed  to  him  by  a  deed, 
dated  the  34th  of  August,  1796,  in  which  it  was  recited,  that  the  purohaser  had  some  time  since 
paid  to  the  mortgagee  the  money  due  on  his  mortgage,  and  a  bill  to  redeem  was  filed  on  the  99th 
of  January.  181S :  held,  that  the  recital  was  an  acknowledgment  of  .the  mortgage  title,  within  90 
yean  from  the  filing  of  the  bilL 

Husband  and  wife  being  jointly  entitled  to  an  equity  of  redemption  in  fee,  couTey  it  by  deed, 
without  a  fine,  to  the  mortgagee.  The  wife  surTiTCs ;  she  or  her  heir  may  redeem  at  any  time  with- 
in twenty  yean  from  the  husband's  death. 

The  bill  was  filed  for  the  redemption  of  lands  in  Herefordshire,  which  had 
been  mortgaged  by  the  plaintiffs  ancestors.  The  question  in  the  cause  was ; 
"  Whether  the  equity  of  redemption  was  barred  by  length  of  time  * 

In  1701,  Martin  Hall,  being  seised  in  fee  of  the  estate  in  question,  mortgaged 
it  \Q  William  Hall,  for  a  term  of  one  thousand  years,  to  secure  60/.  and  interest. 
In  1766,  one  Powell  paid  ofl' the  60t  and  took  an  assignment  of  the  mortgage. 

By  indentures  of  lease  and  release,  dated  the  19th  and  20th  of  January, 

[1]  Affirmed,  3  RqsmH,  304. 
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1768,  and  made  between  Martin  Hall,  or  the  first  part;  William  Price,  and 
Elizabeth  his  wife,  of  the  second  part ;  Henry  Cotmore  of  the  third  part ;  and 
Walter  Ingram,  of  the  fourth  part :  Martin  Hiall,  in  consideration  of  his  natural 
love  and  afiection  for  Elizabeth  Price,  his  daughter,  and  for  the  purposes  after 
mentioned,  conveyed  the  lands  to  Cotmore  and  Ingram,  to  hold  to  Cotmore  for 
sixty  years ;  and  after  the  expiration  of  that  term,  to  the  use  of  Ingram  in  fee, 
in  trust  for  Price  and  his  wife,  and  their  heirs,  subject  to  the  payment  of  the 
money  due  to  PowelL  The  trusts  of  the  term  of  sixty  years  were  to  permit 
Martin  Hall  to  take  the  rents  for  so  many  years  of  that  term  as  he  should  live, 
and  then  to  stand  possessed  of  it  for  Price  and  his  wife,  their  heirs 
[^348]  and  assigns,  and  to  ^attend  the  inheritance.  Martin  Hall  covenanted 
that  the  lands  were  free  from  incumbrances,  except  the  mortgage. 
By  indentures  of  lease  and  release,  dated  the  3lst  January,  and  1st  of  Feb- 
ruary, 1768,  the  release  being  made  between  Price  and  his  wife  of  the  first 
part ;  Ingram  of  the  second  part ;  Coningsby  Brace  of  the  third  part ;  and 
one  Bernard  of  the  fourth  part ;  and  by  a  fine  levied  by  Price  and  his  wife, 
hey,  in  consideration  of  80/.  to  them  paid  by  Brace,  conveyed  the  lands  to 
Brace  in  fee,  subject  to  a  proviso,  that  Brace  and  his  heirs  should,  on  re-pay- 
ment of  that  sum,  with  interest,  on  thelst  of  February,  1769,  re- convey  the  lands 
to  Price  and  his  wife,  their  heirs  and  assigns,  or  to  such  person  or  persons,  uses 
or  purposes,  as  they  should  appoint,  or  should  stand  seised  thereof,  for  the  use 
of  Price  and  his  wife,  their  heirs  and  assigns. 

By  an  indenture,  dated  the  18th  of  October,  1768,  made  between  Hall  of 
the  first  part ;  Cotmore  of  the  second  part ;  Brace  of  the  third  part ;  Price 
and  his  wife  of  the  fourth  part;  and  John  Hughes  of  the  fifth  part,  Cotmore, 
by  fiairs  direction,  assigned  the  landslto  Hughes  for  the  remainder  of  the  term 
of  sixty  years  ;  and  Brace,  on  being  paid  his  principal  and  interest,  conveyed 
to  Hughes  in  fee,  subject  to  a  proviso,  that  on  payment  of  21L  by  Hall  or 
Cotmore,  or  their  representatives,  to  Hughes,  or  his  executors,  on  the  16lh 
of  October  then  next,  the  latter  should  re-assign  the  term  of  sixty  years,  or 
stand  possessed  thereof  upon  the  trusts  of  the  indenture  of  the  20th  of  January, 
1768,  and  that  if  Price,  or  his  heirs,  should  pay  to  Hughes,  on  the  same  day, 
the  money  paid  to  Brace,  then  Hughes  should  stand  seised  o1  the  lands 
[*349]  to  the  use  of  Price  and  *his  wife  after  HalPs  decease,  and  for  the 
other  purposes  expressedin  the  indenture  of  the  20th  of  January,  1768« 
By  an  indenture,  dated  the  17th  of  October  1768,  and  made  between  Powell 
of  the  first  part ;  Hall,  and  Price  and  his  wife,  of  the  second  part ;  and  Hughes 
of  the  third  part^  Powell  and  Hall,  in  consideration  of  the  money  due  to  the 
former  being  paid  to  him  by  Hughes,  assigned  the  lands  to  Hughes  for  the  re- 
mainder KSff  the  term  of  one  thousand  years,  subject  to  redemption,  on  payment 
by  Hall,  his  heirs,  executors,  and  administrators,  to  Hughes,  or  his  executors, 
of  the  principal  and  interest  on  the  16ih  of  October  then  next. 

By  as  indenture,  dated  the  2d  March  1769,  and  made  between  Hall,  and 
Price  and  his  wife,  of  Xbe  one  psLTl,  and  Hughes  of  the  other  part,  in  considera- 
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tion  or  the  sums  then  due  to  Hughes  from  Hall  and  Price,  and  of  a  further  sum 
then  advanced  by  Hughes  to  Price  and  his  wife,  making  in  all  162/.  Hall,  and 
Price  and  his  wife,  released,  assigned,  and  confirmed  the  lands  to  Hughes,  his 
heirs,  executors,  administrators,  and  assigns,  not  only  for  the  term  of  one 
thousand  years,  but,  after  the  expiration  of  it,  for  ever ;  subject  to  a  proviso  for 
redemption  on  payment  by  Hall  and  Price,  or  either  of  them,  or  their  heirs,  to 
Hughes,  his  executors,  &c.  of  the  162/.  and  interest,  on  the  2d  March  then  fol- 
lowing ;  and  that  after  such  payment,  Hughes  and  his  heirs  should  stand  seised 
of  the  lands  in  trust  for  Hall,  for  so  many  years  of  the  term  as  he  should  live  ; 
and  after  his  decease,  in  trust  for  Price  and  his  wife,  and  their  heirs,  and,  at 
their  request,  to  re*convey  the  lands,  according  to  the  uses  and  trusts  of  the  in* 
denture  of  the  20th  of  January  1768« 

*By  indentures  of  lease  and  release,  dated  the  5th  and  6th  of  April  [*350] 
1774,  the  release  being  made  by  Hall,  and  Price  and  his  wife,  of  the 
one  part,  and  James  Stephens  of  the  other  part,  in  consideration  of  15/.  paid 
by  Stephens  to  Hall  and  Price ;  they,  together  with  Elizabeth  Price,  conveyed 
their  equity  of  redemption  to  Stephens  in  fee.  These  indentures  were  execu- 
ted  by  Price  and  his  wife  onlyt 

James  Stephens  afterwards  died,  having  devised  all  his  real  estates  to  Henry 
Stephens  in  fee,  and  appointed  him  his  executor. 

By  indentures  of  lease  and  release,  dated  the  23d  and  24th  of  August  1796, 
the  release  made  between  Hughes,  of  the  first  part,  Henry  Stephens  of  the  sec- 
ond part,  and  Thomas  Copner  of  the  third  part,  after  reciting  the  indenture  of 
the  9d  March  17i9,  and  that  Henry  Stephens  had  some  time  since  paid  Hughes 
the  principal  and  interest  due  on  his  mortgage,  Hughes,  by  the  direction  of 
Henry  Stephens^  and  Henry  Stephens,  in  consideration  of  305/.  paid  to  him 
by  Copner,  conveyed  the  lands  to  Copner  in  fee. 

William  Price  died  in  April  1797,  and  Elizabeth  Price  in  May  1803,  leaving 
tlie  plaintiflfher  heir  at  law.  Thomas  Copner  died  in  1812,  leaving  the  defen- 
dant, Priscilla  Copner,  his  widow  and  admim'stratrix,  and  the  other  defendant, 
Thomas  Copner,  his  heir  at  law.  Hughes  had  never  been  in  possession  of  the 
estate.  But  Price  remained  in  possession  until  some  time  in  August  1796» 
when  Thomas  Copner  forcibly  eject^  him. 

The  bill  was  filed  on  the  29th  January  1816.  By  the  decree  made 
«n  the  hearing  of  the  cause,  it  was  •referred  to  the  master  to  inquire  [*351  J 
whether  the  defendants,  or  those  under  whom  they  claimed,  had  treat- 
ed the  premises  in  question  as  a  mortgage  title,  or  in  any  manner  acknow- 
ledged them  to  have  been  held  as  a  mortgage  title  at  any  time  within  twenty 
years  before  the  filing  of  the  bill.  The  master  having  reported  in  the  affirma- 
iWe,  the  defendants  took  exceptions  to  his  report,  and  the  cause  now  came  on 
to  be  heard  upon  those  exceptions,  and  for  further  directions. 

Mr.  Bell,  and  Mr.  RoupeU,  for  the  plaintiff:— We  contend  that  the  assign- 
ment  by  Hughes  to  Copner  was  an  acknowledgment  of  the  mortgage  title; 
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and  if  not,  that  the  right  of  redemption  is  not  barred  ;  because  during  Price's 
life  the  estate  was  irredeemable.  By  the  conveyance  of  April  1774,  James 
Stephens  got  an  estate  during  the  life  of  William  Price  completely  absolute. 
For  through  Price  could  not  deprive  his  wife  of  her  reversion,  yet  he  could 
pass  the  interest  during  his  own  life.  The  consequence  was  that  his  wife 
never  could  have  a  right  of  entry  until  her  husband^s  death. 

This  is  not  the  case  of  a  married  woman  being  divested  of  her  right  to  an 
estate,  and  who  has  only  ten  years  after  the  death  of  her  husband  to  assert 
her  right.  But  here  Copner  got  a  perfect  estate  during  the  life  of  Price,  and 
would  have  had  the  power  of  disposing;  of  it  if  Price  had  survived  his  wife. 
When  this  bill  was  filed  it  would  have  been  competent  for  the  plaintifT,  if  there 
had  been  no  outstanding  term,  to  assert  his  right  by  bringing  an  ejectment. 
Suppose  Henry  Stephens,  or  Copner  who  represents  him,  had  entered  into 
possession  of  the  premises  in  1796,  then  Mrs.  Price  would  have 
[*B52]  *had  a  right,  upon  her  husband's  death,  to  bring  a  bill  to  redeem  Hughes* 
mortgage.  Supposing  that  Price  add  his  wife  did  convey  the  fee  sim- 
ple to  Stephens  in  1774 ;  if  no  mortgage  had  been  then  existing  Mrs.  Price 
would  have  had  twenty  years  after  the  dentb  of  her  husband  in  1797  to 
bring  an  ejectment.  For  her  husband  had  given  a  good  title  during  his  life  ; 
and  if  it  had  not  been  for  Hughes'  mortgage  it  would  have  been  competent 
for  her  son,  in  18)6,  to  have  brought  an  ejectment.  It  never  can  be  held, 
that,  if  the  tenant  for  life  of  a  mortgaged  estate  lives  for  twenty  years  after 
the  mortgage  has  been  in  possession,  the  remainder-man  will  be  barred  of  his 
right  to  redeem.  As  soon  as  a  person  who  has  got  a  legal  title  gets  in  a 
mortgage  he  is  considered  as  receiving  the  rents  in  discharge  of  the  mort* 
gage.  If  Hughes  had  taken  a  conveyance  from  Price  he  would  have  had  a 
right  to  hold  (he  estate,  and  might  have  set  Mrs.  Price  at  defiance  during 
Price's  life.  She  could  not  have  compelled  him  to  part  with  theTegal  estate 
until  her  husband's  death.  In  this  case  a  life  interest  was  obtained  from  one 
person,  and  a  mortgage  upon  the  same  estate  from  another,  during  the  cover- 
ture: was  not,  then,  Mrs.  Price  entitled  to  redeem  when  her  coverture 
determined  7  If  a  tenant  for  life  takes  in  a  mortgage,  can  he,  when  his  quali- 
fied interest  ceases,  say  that  he  is  entitled  absolutely  to  the  estate  ? 

Mr.  Sudgen^  and  Mr.  Knight,  for  the  defendants: — 

I.  That  which  is  relied  upon  by  the  plaintiff  a?  an  acknowledgment  of 
the  mortgage  title  ia  not  such  an  acknowledgment  as  a  court  of  equity  re- 
quires. To  say  that  the  getting  in  of  the  legal  estate  is  an  acknow- 
[^353]  lodgment  of  the  mortgage  title,  is  to  violate  the  usual  ^sense  of  words. 
It  does  not  appear  that  the  money  due  on  the  mortgage  was  paid  oflf 
within  the  twenty  years;  for  the  recitals  of  the  deed  of  1796  state  that 
Henry  Stephens  had  some  time  since  paid  ofi*  the  principal  and  interest  due 
to  Hughes.  If  the  mortgage  money  was  paid  oflT  a  very  few  months  only 
before  the  date  of  that  deed,  we  should  stand  on  a  title  where  the  mortgage 
money  was  paid  ofi*  more  than  twenty  years  before  the  filing  of  the  bill. 
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II.  Here  the  parlies  who  seek  to  redeem  claim  adversely  the  equity  of  re- 
demption ;  and  the  mere  acknowledgment  of  a  mortgage  is  not  sufficient  to 
give  a  right  of  redemption  where  the  persons  who  claim  subject  to  the  mort- 
gage title  claim  adv'ersely  the  equity  of  redemption. 

UL  Mrs.  Price  says^  that  because  she  and  her  husband  were  jointly  seised 
of  this  estate,  twenty  years  must  elapse  after  her  husband's  decease,  before  she 
18  baired  of  her  right  to  redeem.  From  what  was  said  in  Blake  v.  Forsier,  (a) 
and  in  the  second  branch  of  the  case  of  the  Marquis  of  Chobnonddey  v.  Earl 
of  Clinton,{f>)  there  can  be  no  equity  of  redemption  after  twenty  years,  let 
the  estate  be  settled  as  it  may.  It  is  impossible  to  treat  Mr.  Price  as  tenant 
for  life,  or  Mrs.  Price  as  entitled  to  an  estate  of  inheritance  in  remainder ; 
for  the  equity  of  redemption  was  settfed  on  them  in  entirety,  it  cannot  be 
represented  as  constituted  of  different  estates:  it  is  one  entire  fee  simple ;  and 
therefore  the  right  to  redeem  must  be  entire.  Mrs.  Price  and  her 
husband  had  the  right ;  then  why  should  she  *not  exercise  it  ?  She  [*354] 
might  have  filed  a  bill  to  redeem.     Harrison  v.  Hollins,[c) 

IV.  Supposing,  however,  that  a  right  to  redeem  did  exist  in  Mrs.  Price  at 
her  husband's  decease,  by  what  rule  is  she  entitled  to  have  twenty  years  al- 
lowed her  after  her  husband's  death  to  assert  that  right  7  It  is  impossible 
.that  she  can  have  more  than  ten  years :  for  the  right  to  redeem  Hughes  was 
first  in  her  husband  ;  and  therefore  her  right  could  never  give  her  more  than 
ten  years  from  the  death  of  her  husband.     Belsh  v.  Hariaey.{d) 

If  the  right  to  redeem  is  considered  as  arising  out  of  the  nature  of  the  estate, 
we  contend  that  the  husband  and  wife  had  one  entire  joint  estate,  and  but  one 
right  of  redemption.  But  if  the  court  should  be  of  opinion  that  the  wife's 
right  did  not  accrue  to  her  until  her  husband's  death,  and  that  she  is  to  have 
twenty  years  to  assert  it  after  that  event,  then  we  submit  that  there  has  been 
no  acknowledgment  of  the  mortgage  title  within  that  period  ;  and  that,  at  all 
events,  it  must  be  sent  to  the  master  to  inquire  when  the  money  was  really 
paid  to  Hughes. 

The  Yice-Chancellob  : — The  possession  of  Stephens  was  not  a  possession 
under  the  mortgage.  Stephens  was  never  the  mortgagee.  He  professed  to 
be  the  purchaser  of  the  equity  of  redemption,  subject  to  the  mort- 
gage, and  was,  in  •fact,  by  the  effects  of  the  conveyance  of  1774,  the  [•SSS] 
owner  of  that  equity  of  redemption  during  the  life  of  Price,  the  father 
of  the  plaintiff,  and  would,  by  the  effect  of  it,  have  been  the  absolute  owner  of 
that  equity  of  redemption,  if  Price,  the  father,  had  survived  the  wife.  Price, 
the  father,  could  make  no  conveyance  of  the  joint  fee  which  could  bind  his 
wife ;  and  there  being  no  fine  levied  by  the  plaintiff's  mother  to  confirm  the 

(a)  In  the  HooM  of  Lords,  mm.  1833,  not  yet  reported. 

(*)2J.  AtW.l. 

(«)  Rolk,  24th  Febmaiy  1819  i  eited  from  a  MS.  not«,  in  the  poMowion  of  Mr.  Shadwcll. 

(<0  3  P .  W.  387,  in  note ;  and  Sag.  Vend,  dt  Pur.  appendix,  35. 
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conveyance  of  1774,  her  execution  of  that  conveyance  by  signature  was  a 
mere  nullity ;  and,  upon  the  death  of  Price,  the  father,  in  1797,  the  equity  of 
redemption  in  the  joint  fee  survived  to  her.  By  the  conveyance  of  1796, 
Copner  became  entitled  both  to  the  mortgage,  and  to  the  equity  of  redemption, 
as  far  as  Price,  the  father,  could  transfer  it.  And  if  Copner^s  possession  from 
August  1796  be  to  be  referred  to  his  mortgage  title  (which  may  be  doubtful) 
still  it  is  a  possession  within  twenty  years  before  the  bill  was  filed,  and  does 
not  exclude  redemption  by  the  plaintiff. 

The  exceptions  to  the  master's  report  must  be  over-ruled.  [1] 


[»356]  *Lyon  v.  Merger. 

1898, 19th  April. 

After  a  decree  in  a  niit,  in  which  a  lanatie  and  hta  committee  were  defendants,  the  oommitlee 
died,  and  a  new  one  waa  appointed.  Ordered,  upon  motion,  that  the  new  committee  ehoold  be 
named,  as  aoch,  in  all  fbtnre  proeeedin|rt  in  the  cause. 

The  defendants  in  this  cause  were  Tarbuck,  a  lunatic,  and  Mercer,  the  com* 
mittee  of  his  person  and  estate.  After  the  decree  had  been  made,  Mercer 
died ;  upon  which  an  order  was  made  in  Tarbuck's  lunacy,  appointing  Pilking. 
ton  to  be  the  committee  of  Tarbuck's  person  and  estate  in  Mercer's  place. 

Mr.  Cooper,  for  the  plaintiff,  now  moved,  that  Pilkington'»  name  might  be 
substituted,  as  a  defendant,  in  Mercer's  place  ;  and  cited  Johnson  v.  Legard,(a) 
adding,  that  that  case  had  been  searched  for  in  the  registrar's  book,  and  that 
the  entry  of  it  was  found  to  be,  in  substance,  as  follows : — Defendant,  T.  Le- 
gard,  put  in  his  answer ;  afterwards  a  commission  of  lunacy  issued  against  him, 
under  which  he  was  found  a  lunatic.  The  plaintiff  filed  a  supplemental  bill 
against  the  defendant  (the  lunatic)  and  against  his  committee  ;  they  put  in  their 
answers  ;  the  cause  was  heard,  and  a  decree  made.  By  an  order  made  in  the 
lunacy,  the  committee  was  discharged,  and  a  new  one  appointed.  Under 
these  circumstances  an  application  was  made  on  the  2d  of  March  1816  to  sub- 
stitute the  new  committee  in  the  room  of  the  former  one  ;  which,  upon  hearing 
Mr.  Wear,  of  counsel  for  the  new  committee,  and  also  for  the  old  one,  and  an 
affidavit  of  notice  of  motion  to  the  other  defendants,  was  ordered  according- 

iy.(*) 

The  Vicb-Chancbllor  : — I  will  follow  that  case.  My  order  will  be,  that 
Mr.  Pilkington  be  named  as  the  committee  in  all  the  future  proceedings  in  the 
cause.[2] 

(a)  2  Mad.  Prine.  &  Pract.  523.  (6)  Reg.  IJb.  A.  1815,  foL  556. 

[1]  Vide  poet ;  Harrimn  t.  HoUinM,  471 ;  JUtmeti  t.  ColUy,  9  Mylne  h.  Keen,  335.    S.  C. 
1  Cooper,  248.    Aahton  t.  JIftffie,  6  Sim.  369. 
[2]  Vide  Smith  T.  Evan»,  3  A.  K.  Manh.  (Kentneky)  Rep.  317. 
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•Memorandum.  [*357] 

1833,  13th  ApriL-*CMf«. 

On  this  day  the  Vice-chancellor  said,  that  in  Michaelmas  term  last  he  had 
stated  to  Mr.  Walker,  the  registrar,  certain  questions,  for  the  purpose  of  ascer- 
t«ioing  in  what  cases  the  costs  of  a  motion,  where>the  court  gave  no  direction 
*as  to  the  costs,  became  costs  in  the  cause  to  a  party  to  whom  costs  of  suit  were 
given  upon  the  hearing.    The  information  he  bad  obtained  waSt 

1st.  That  the  party  making  a  successful  motion  is  entitled  to  his  costs,  as 
costs  in  the  cause ;  but  the  party  opposing  it  is  not  entitled  to  his  costs,  as  costs 
in  the  cause. 

2d.  That  the  party  making  a  motion  which  fails,  is  not  entitled  to  his  costs, 
as  costs  in  the  cause ;  but  the  party  opposing  it  is  entitled  to  his  costs,  as  costs 
in  the  cause. 

3d.  That  where  a  motion  is  made  by  one  party,  and  not  opposed  by  the 
other,  the  coets  of  both  parties  are  costs  in  the  cause. 

The  Vice-Chancellor  added,  that  it  was  therefore  the  duty  of  the  court, 
whenever  by  reason  of  special  circumetances  it  was  not  the  intention  of  the 
court  that  these  rules  should  apply,  to  give  particular  directions  with  respect 
to  the  costs ;  but  that  the  court  very  rardy  gave  any  special  directions  with 
respect  to  the  costs  of  a  moiion  for  the  purpose  of  obtaining,  continuing,  or  dis* 
solving  an  injunction  to  stay  proceedings  at  law,  leaving  the  costs  of  such  mo* 
tions  to  abide  the  event  of  the  suit. 


•BuRNEY  V.  Morgan.    Morgan  v.  Burnbt.  [*358] 

1833, 35Ui  April,  Slat  Ma^j^^Cndkora^^Rigkt  ofr$9i»or. 

When  COM  of  the  plaintifi  ia  a  eraditoi's  ■nit  diei  after  a  deeiee,  hii  penonal  repreaentaUTe  has 
a  right  Co  rerfre.     Qiitre,  if  before  a  decree. 

A  creditor  cannot  aoe  on  behalf  of  himaelf  and  others,  who  haTO  no  eommon  hiterest  with  him. 

Thk  question  which  arose  in  this  case  was  as  to  the  right  of  parties  to  revive 
and  prosecute  the  suit. 

In  the  year  1765,  Sir  J.  P.  Pryce  and  his  wife,  being  seised,  in  right  of  the 
latter,  of  the  Eardleigh  court  estate,  subject  to  certain  mortgages,  conveyed  it 
to  a  trustee,  in  trust  to  sell.  The  estate  was  accordingly  put  up  to  sale,  and 
John  Bagnall  became  the  purchaser,  and  paid  a  deposit.  Bagnall  entered  into 
possession,  and  redeemed  the  subsisting  mortgages ;  but  did  not  pay  the  remain- 
der of  his  purchase  money ;  nor  was  any  conveyance  ever  executed  to  him, 
though  he  and  his  devisees  had  all  along  continued  in  possession  of  the  estate. 

Sir  J.  P.  Pryce  died  soon  after  the  sale.  Lady  Pryce,  his  widow,  in  1787 
executed  a  mortgage  of  the  estate  in  fee  to  John  Morgan,  to  secure  1,500/. 
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In  1799  she  became  indebted  to  John  Burney,  on  bond,  for  1,000/.  on  which 
judgment  wns  entered  up  in  the  same  year. 

The  original  bill  was  filed  in  1804  by  Burney,  on  behalf  of  himself  and  all 
other  judgment  creditors  of  Lady  Pryce,  Morgan  and  Lady  Pryce  also  joining 
as  plaintiffs. 

The  defendants  to  that  bill  were  Bagnall's  devisees  in  trust,  and  the  persons 
in  whom  the  legal  estate  was  vested  under  the  conveyance  in  HOS  in^ 
[**359]  trust  for  sale.  *The  bill  insisted  that  Bagnall  had  entered  into  pos- 
session of  the  estate,  not  under  the  agreement  to  sell  to  him,  but  as 
mortgagee  under  the  mortgages  which  he  had  redeemed  ;  and  it  prayed,  that 
the  agreement  for  the  sale  of  the  estate  might  be  declared  not  to  be  binding  or 
to  have  been  waived,  the  plaintiff.  Lady  Pryce,  offering  to  re-pay  the  deposit ; 
and  that  the  plaintiffs  might  be  let  in  to  redeem  the  mortgages  which  had  been 
vested  in  Bagnall ; — or,  if  the  court  should  consider  the  agreement  for  the  sale 
to  Bagnall  binding,  then  that  a  specific  performance  might  be  decreed,  and  the 
rest  of  the  purchase  money  paid  to  Lady  Price. 

In  1805  Lady  Pryce  died  ;  upon  which  Burney  and  Morgan  filed  a  bill  of 
revivor  and  supplement  against  the  defendants  to  the  original  suit,  and  also 
against  the  personal  representative  of  Lady  Pryce,  praying  that  if  necessary, 
an  account  might  be  taken  of  what  charges  and  incumbrances  there  were  af- 
fecting the  Eardleigh  court  estate,  and  of  the  debts  of  Lady  Pryce  affecting 
the  estate,  or  payable  out  of  the  purchase  money. 

In  1814  a  decree  was  made  in  the  cause,  establishing  the  agreement  for  the 
sale  of  the  estates  and  directing  the  master  to  take  the  accounts  usual  in  a  cre- 
ditor's suit. 

In  1816  Burney  died,  and  in  1817  his  persona]  representative  filed  a  bill  of 
revivor,  to  which  Morgan  was  made  a  defendant,  as  well  as  the  original  de- 
fendants, he  having  declined  to  revive  the  suit.    The  usual  order  of  revivor 

was  made,  and  the  suit  was  prosecuted. 
[*d60]        *In  1821  Morgan  died;  upon  which  his  personal  representative 
filed  a  bill  of  revivor,  to  which  he  made  the  personal  representative 
of  Burney  a  defendant,  as  well  as  the  former  defendants. 

The  court  was  now  moved  on  behalf  of  the  personal  representative  of 
Morgan  (the  plaintiff  in  this  last  suit),  that  the  personal  representative  of 
Burney  might  be  restrained  from  proceeding  in  her  bill  of  revivor,  and  that 
he  alone  might  prosecute  the  original  decree. 

After  the  notice  of  motion,  Morgan's  representative  amended  his  bill  of 
revivor,  by  making  it  a  bill  on  behalf  of  himself  and  all  other  creditors  of 
Lady  Pryce. 

Mr.  Agar,  for  the  motion,  insisted  that  there  could  not  be  two  plaintiffs  to 
prosecute  the  same  decree,  and  that  the  right  to  prosecute  it  belonged  to  the 
plaintiff  in  the  last  bill  of  revivor,  as  the  personal  representative  of  Morgan 
who  was  the  surviving  plaintiff  in  the  original  suit. 
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Mr.  Whiimarshf  for  the  representative  of  Burney,  insisted,  that  although 
Morgan  was  the  surviving  plaiatilT  in  the  original  suit,  yet  that  he  had  de« 
clined  to  revive  it ;  and  that  the  bill  of  revivor  by  the  representative  of  Bur- 
Dey  had  been  acquiesced  in  by  Morgan  during  his  lifetime.  * 

The  Yige-Chan CELLOR : — This  motion  supposes  that  the  representative  of 
Barney  was  irregular  in  the  bill  of  revivor  filed  by  her.  I  am  not  of  that 
opinion.  It  is  true  that  the  death  of  Burney«  who  was  the  co-plain- 
tiff as  a  judgment  creditor,  did  not  abate  the  suit,  because  the  *other  [*361] 
plaintiff,  Morgan  the  mortgagee,  could  efiectually  prosecute  the 
decree,  and  had  full  interest  to  do  so  until  his  debt  was  satisfied.  But  he  had 
DO  interest  in  the  further  prosecution  of  the  suit  for  the  benefit  of  the  judg* 
ment  creditors,  and  the  personal  representative  of  Burney  had  therefore  a 
right  to  claim,  by  revivor,  the  same  power  of  prosecuting  the  suit  For  the  bene- 
fit of  the  judgment  creditors  as  Burney  himself  possessed.  If  Morgan  had 
acted  with  the  representative  of  Burney,  they  might  have  joined  as  co-plain* 
tifis  in  the  bill  of  revivor.  But  the  representative  of  Burney  could  not  lose 
her  right  to  revive  because  Morgan  did  not  act  with  her,  and  was  therefore 
well  justified  in  filing  her  own  bill  of  revivor,  and  making  Morgan  a  defen- 
dant.[l]  It  is  a  mistake  to  suppose,  that  in  consequence  of  this  bill  of  revivor 
Morgan  lost  any  right  to  prosecute  the  decree  which  he  before  possessed. 
Every  party  (o  a  suit  is  an  actor  after  a  decree;  and  therefore  the  repre- 
sentative of  Burney,  and  Morgan,  and  the  other  defendants,  were  all  entitled 
to  prosecute  the  decree  upon  the  order  of  revivor.  And  if  the  situation  of 
Morgan,  as  surviving  plaintiff  in  the  original  suit,  entitled  him  to  a  preference 
over  the  representative  of  Burney  as  a  plaintiff  in  the  bill  of  revivor,  where  both 
were  acting  with  equal  diligence,  it  was  his  own  fanit  if  he  did  not  assert  it. 

If  the  representative  of  Burney  had  a  right  to  file  a  bill  of  revivor,  it  neces- 
sarily follows  that  the  representative  of  Morgan  had  an  equal  right  so  to  do 
upon  the  death  of  Morgan,  and  that  his  bill  is  regular.  And  as  the  first  per- 
sonal representative  of  Lady  Pryce  was  then  dead,  it  was  necessary  to  make 
the  new  representative  of  Lady  Pryce  a  party  to  the  bill  of  revivor, 
•which  had  thus  a  double  object.  To  this  bill  of  revivor  the  represen-  [*362] 
tative  of  Burney  was  a  co-defendant,  and  stands  now  in  the  same  situ- 
ation in  the  cause  as  Morgan  himself  stood- after  her  bill  of  revivor.  But  in 
truth  they  are  all  actors,  and  this  varying  relation  of  plaintiff  and  defendant 
makes  no  substantial  difference.  It  may  be  observed,  that  this  decree  goes 
farther  than  the  record  warranted ;  inasmuch  as  it  provides  for  the  adminis- 
tration  of  the  estate  for  the  benefit  of  all  creditors ;  whereas  the  plaintiffs  in 
the  suit  were  only  a  mortgagee,  and  a  judgment  creditor.  The  representa- 
tive of  Morgan  has,  since  this  motion  was  depending,  amended  his  bill  of  Pi- 
vivor,  by  stating  it  to  be  a  suit  on  behalf  of  himself  and  all  other  creditors. 
This  amendment  was  not  necessary  to  support  his  bill  of  revivor,  and  can  an- 
swer no  useful  purpose.    A  mortgagee  has  no  common  interest  with  the 

[1]  Vide  Story's  Eq.  Plcftd.  996. 
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creditor!  at  large,  and  cannot  sue  on  their  behalf.  This  motion  being  founded 
altogether  on  a  misapprehension  of  the  effect  of  the  proceedings  m  the  cause* 
and  being  wholly  irregular,  must  be  refused  with  costs.  [1] 


[«363]  ♦Breton  t?.  Lord  Clifden. 

1823.  24th  April,  30th  May. 

A  married  woman,  beings  entitled  to  an  annuity  of  2002.  out  of  the  dividendi  of  10,5002.  four  par 
MDt.  ttook,  which,  aabjeet  to  the  annuity,  was  diriaihle  amongst  the  children  of  herself  and  her 
hwband  as  he  should  appoints  the  husband  appointed  2,5001.  to  his  eldest  eon.  The  oourt  nftued 
to  order  that  sum  to  he  transferred  to  the  son,  although  the  remainder  would  hare  been  much  mora 
than  sufficient  to  pay  the  annuity. 

William  Breton  was  cnthled  under  the  decree  of  the  court  to  a  life  interest 
in  a  sum  of  10,500/.  four  per  cent  stock,  standing  in  the  name  of  the  accoun- 
tant general ;  and  after  his  death,  his  wife,  Susannah  Breton,  was  entitled  to  as 
annuity  of  200/.  for  her  life  out  of  the  dividends  of  this  fund.  And,  subject  to 
that  annuity,  the  fund  was  divisible  amongst  the  children  of  the  marriage,  as 
William  Breton  should  uppoinU  William  Breton  duly  appointed  2,500/.  part 
of  the  10,500/.  to  Eliab  Bracknell  Breton,  the  eldest  son  of  the  marriage. 

A  petition  was  now  presented  by  William  Breton,  and  Susannah  his  wife, 
and  Eliab  Bracknell  Breton,  praying,  that  the  sum  of  2,500/.  so  appointed  to 
Eliab  Bracknell  Bretoo,  might  be  sold,  and  the  produce  paid  over  to  him. 

Mr.  Sugden,  for  the  petition,  admitted  that  there  was  a  difficulty,  owing  to 
the  interest  which  the  wife  of  William  Breton  had  in  this  fund,  in  respect  of 
her  annuity  of  200/.  But  he  contended  that  the  sum  of  8,000/1  four  per 
cent,  stock,  which  would  remain  after  the  prayer  of  this  petition  was  complied 
with,  must  be  considered  as  ample  security  for  an  annuity  of  200/. ;  and  that 
a  compliance  with  the  prayer  of  this  petition  would  not  diminish  the  security 
for  the  annuity  to  such  a  degree  as  would  induce  the  court  to  refuse  the  order. 

Mr.  Phillimore  consented,  for  persons  entitled  to  annuities  chargeable  on 
the  life  interest  of  William  Breton. 
[♦364J  •The  Vice-Chancellor  said,  that  as  Mrs.  Breton,  as  a  feme  covert, 
was  incapable  of  consenting  to  a  diminution  of  the  fund  by  which  the 
annuity  of  200/.  was  secured  for  her  in  case  she  survived  her  husband,  he  did 
not  consider  that  the  order  could  be  made ;  but  directed  the  petition  to  stand 
over,  that  there  might  be  time  to  inquire  whether  there  was  any  precedent  for 
such  an  order. 

Mr.  BeUt  amicus  cttricB,  said,  he  recollected  a  case  in  which  Liord  Alvanley 
had  refused  to  make  a  similar  order. 

The  Vice  Chancellor  said,  that  no  precedent  was  found  for  such  an  order ; 

fl]  The  executor  or  administrator,  and  heir,  cannot  join  in  a  suit  for  rent  of  land  of  the  de* 
ceased;  the  rent  preTious  to  his  decease  going  to  his  persona]  representative,  and  that  accruing 
Afterwirds,  going  to  the  heir.    (yBannon  v.  RoberU,  3  Dana,  (Kentucky,)  54. 
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and  that  he  could  not  diminish  the  security  for  the  wife's  contingent  annuity, 
and  must  therefore  refose  the  prayer  of  the  petition. 


^Rbntoizb  i>.  Coopim. 

1833,  36th  ApnL 

Whciv.  in  a  foraolomM  Mit,  Moeptiaai  trt  talmi  to  lh«  msatii^  veptti,  and  the  UnM  ftppoisted 
for  poynent  of  the  mortgage  mooey  ie  likely  to  elapae  before  the  ezceptione  are  heard,  the  defen- 
dant ehoold  apply  to  the  court,  npoa  the  ezceptione  being  filed,  to  have  the  time  enlarged  until  the 
ezceptione  are  diepoeed  o£ 

This  suit  was  instituted  to  foreclose  the  equity  of  redemption  of  a  freehold 
estate,  which  had  been  mortgaged  by  the  defendant  Cooper,  to  one  Timmins, 
deceased. 

An  order  having  been  made,  directing  the  master  to  settle  the  proper  deeds 
for  the  re-conveyance  of  the  mortgaged  premises  to  the  defendants,  they  in- 
sisted, that  Timmins'  heir  at  law  was  a  necessary  party  to  the  re-con- 
veyance.  On  the  27th  February  1821,  it  *was  ordered,  that  the  time  [*365] 
for  foreclosing  the  defendants  should  be  enlarged  ;  and  it  was  referred 
to  the  master  to  appoint  a  new  time  for  payment  or  the  principal  and  interest 
due  on  the  mortgage ;  and  to  inquire,  and  state  to  tiie  court,  whether  Timmins* 
heir  at  law  was  a  necessary  party  to  the  re-conveyance.  The  master,  by 
his  report,  directed  the  principal  and  interest  to  be  paid  on  the  25th  of  August 
1821,  and  certified  that  the  heir  at  law  was  not  a  necessary  party  to  the  re- 
conveyance. On  the  22d  of  June  1821,  the  defendants  filed  exceptions  to  tho 
master's  report.  Pending  these  exceptions,  the  time  appointed  for  payment  of 
the  principal  and  interest  elapsed.  The  exceptions  were,  however,  ultimately 
overruled. 

Mr.  Phillimore,  for  the  plaintiffs,  now  moved  that  the  defendants  might  be 
foreclosed. 

Mr.  Pepys^  for  the  defendants,  opposed  the  motion. 

The  VfCE-CHANCBLLOR .' — The  defendants,  the  mortgagors,  should  regularly 
have  applied  to  the  court  to  have  the  time  appointed  Tor  payment  of  the  prin- 
cipal and  interest  enlarged,  until  the  exceptions  should  be  disposed  of.  But  I 
cannot,  for  this  slip  on  their  part,  conclude  their  right  of  redemption.  Let  it 
be  referred  back  to  the  master  to  compute  subsequent  interest,  and  to  appoint 
a  new  time  of  payment. 


•SrA«KB  t).  IVATT.  [•366] 

1823. 39th  April. 

Where  a  decree  direeU  iieiiea  to  try  the  Talidity  of  modoeee,  and  the  plaintiff  wiehee  to  haye  the 
ieeoM  tried  in  a  different  county  from  Uiat  in  which  the  Unda  lie,  an  order  for  that  porpoM  cannot 
be  ineerled  in  the  decree,  b«t  mvet  be  obtained  by  {wtltion. 
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1833. — Dowlin  v.  Macdougall  and  Hunter. 

Thb  bill  was  filed  by  the  rector  of  the  pariah  of  Gottenham,  in  Cambridge- 
shire,  for  an  account  of  tithes.  The  defendants,  by  their  answers,  pleaded 
several  moduses. 

The  Vice-chancellor,  at  the  hearing  of  the  cause,  directed  issues  to  try  the 
validity  of  some  of  the  moduses.  Upon  which,  Mr.  Wetherell^  for  the  plaintiff, 
requested  that  the  issues  might  be  directed*  in  the  decree,  to  be  tried  in  Essex, 
instead  of  Cambridgeshire. 

The  Vice-ChanoeHor  said,  that  an  order  to  that  effect  could  not  be  made  part 
of  the  decree,  without  consent ;  because  the  propriety  of  it  depended  upon 
circumstances  which  were  extrinsic  to  the  pleadings  and  proofs  ;  but  that  a 
petition  must  be  presented  for  the  purpose  of  obtaining  it. 


[♦367]  •DowuN  t).  M AcnouQALL  and  Hunter. 

1823,  29Ui  April.— Far<t>». 

A  ih&ro  of  an  intasUte'i  penonal  eatate  waa  aaaignad  to  tmiteei,  in  tmat  for  the  appointeea  of 
hoaband  and  wife ;  and  in  default  of  appointment,  in  trust  for  them  and  the  surriTor.  Husband 
and  wife  sold  and  assigned  this  share.  The  husband  died  first,  and  then  the  wife,  having  be. 
queathed  all  personal  estate  to  the  plaintiff.  The  husband's  personal  representatife  is  not  a  neees- 
aaiy  party  to  a  bill  by  the  legatee  to  set  aside  the  sale. 

The  object  of  the  suit  was,  to  set  aside  a  purchase  which  had  been  made  by 
the  defendant  Macdougall,  of  a  share  of  an  intestate's  estate,  and  to  have  the 
surplus  of  the  moneys  received  by  him  on  account  of  the  purchase,  after  de- 
ducting  the  amount  of  the  purchase  money  paid  to  the  plaintiff. 

After  the  pleadings  had  been  opened,  the  counsel  for  the  defendant  Macdou- 
gall objected  to  the  cause  being  heard,  because  the  personal  representative  of 
Martin  Dowlin  was  not  made  a  party  to  the  suit. 

The  following  are  the  facts  of  the  case,  which  it  is  necessary  to  state,  in 
order  to  explain  the  grounds  of  this  objection. 

All  the  intestate's  estate  and  effects  recoverable  under  the  letters  of  adminis- 
tration, had  been  assigned  to  the  trustees  in  trust,  as  to  one  sixth  part,  for  the 
appointees  of  Mr.  and  Mrs.  Dowlin;  and  in  default  of  appointment,  in  trust 
for  them,  and  the  survivor  of  them.  Shortly  after  this  assignment,  Macdou- 
gall  purchased  this  sixth  part  of  Mr.  and  Mrs.  Dowlin,  and  they  assigned  it 
to  him  accordingly.  In  1816,  Mr.  Dowlin  died  ;  and  in  the  next  year  Mrs. 
Dowlin  died,  having  bequeathed  all  her  estate,  both  real  and  personal,  to  the 
plaintiff.  Letters  of  administration,  with  Mrs.  Dowlin's  will  annexed,  were 
granted  to  the  defendant  Hunter.     Macdougall,  as  the  bill  alleged,  had  re 

ceived  643/.  8*.  3rf.  on  account  of  his  purchase. 
[♦368]      ♦Mr.  HeaU,  and  Mr.  Barber^  for  the  defendant  Macdougall :— As  Mr. 
Dowlin  joined  with  his  wife  in  the  sale  and  assignment  to  Macdougall, 
there  cannot  be  a  doubt  that  he  thereby  reduced  this  share  into  possession.     No 
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It^93.— Furry  v.  Wright  and  others. 

person,  therefore,  is  entitled  to  set  aside  this  sale,  except  Mr.  Dowlin's  personal 
representative.  But  if  there  be  a  doubt  even  upon  this  question,  it  cannot  be 
decided  in  the  absence  of  Dowlin's  personal  representative. 

Mr.  Bett^  and  Mr.  Palmer^  for  the  plaintiff 

TheVicB-CHANGBUaOR: — ^I  think  the  personal  representative  of  Mr.  Dowlin 
iff  not  a  necessary  party.  If  the  sale  to  Mr.  Macdougall  be  good,  then  he 
plainly  has  no  interest ;  and  if  the  sale  be  void,  he  has  no  interest,  because,  in 
substance,  Macdougall  remained  a  trustee  for  the  purposes  of  the  settlement ; 
and  Mrs.  Dowlin  having  survived  her  husband  became  solely  entitled  under  the 
leltlement 


•Thomas  Fabry  Jones  Parry,  plaintiff,  and  Henry  Wright,  Gripith   [♦369] 
Parry,  and  William  Alexander  Madocks,  and  H.  C.  Berkley, 
defendants. 

1823,  lit  aod  5th  MaLj.^Mortgage.^Priority. 

If  a  third  iDcambnneer,  havingr  conetroctiye  notice  of  the  tecond  mortgage,  fails  to  keep  the  firvt 
■aenrity  on  foot  for  his  proteotioD,  he  is  not  entitied  to  stand  in  the  place  of  the  first  mortgagee 
sfainsi  the  seeood. 

In  April  1801,  the  defendant,  Griffith  Parry,  being  seised  in  fee  ofan  estate 
ID  Carnarvonshire,  subject  to  certain  mortgages  which  were  then  vested  in 
Sir  Thos.  Mostyn,  Bart,  executed  a  mortgage  of  it  to  the  plaintiff,  to  secure 
203/.  11^.  M.  and  interest.  In  December  1807,  he  agreed  to  sell  his  estate, 
together  with  certain  other  lands,  to  Madocks,  for  8,300/.  out  of  which  Ma- 
docks was  to  retain  5,010/.  to  pay  off  the  incumbrances  on  the  premises  agreed 
to  be  sold  ;  and  also  1,800/.  as  the  consideration  for  granting  an  annuity  to  6. 
Parry,  to  be  charged  on  the  same  premises.  Accordingly  indentures  of  lease 
and  release,  dated  the  15th  and  16th  of  December  1807,  were  executed ;  by 
which,  after  reciting  the  mortgages  to  Sir  Thomas  Mostyn  and  the  plaintiff, 
the  agreement  for  the  sale  and  for  the  payment  of  the  incumbrances,  including 
the  plaintifl^s  mortgage,  G.  Parry  conveyed  the  premises  to  Madocks  in  fee, 
and  covenanted  with  him  that  the  plaintiff  and  all  the  other  incumbrancers 
should,  on  being  paid*  their  principal  and  interest  out  of  the  5,010/.,  execute  to 
him  proper  assignments  of  their  securities. 

By  indentures  of  lease  and  release  of  the  21st  and  22d  of  June  1610,  the 
release  being  made  between  Sir  Thomas  Mostyn  of  the  first  part ;  Madocks, 
of  the  second  part ;  and  Girdlestone  of  the  third  part ;  after  reciting 
•Sir  Thomas  Mostyn's  mortgages,  the  conveyance  to  Madocks,  and  [*370] 
that  he  was  desirous  of  paying  off  those  mortgages,  and  of  procuring 
a  re-conveyance  of  the  mortgaged  premises,  Sir  Thomas  Mostyn  in  considera- 
tion of  3,220/.  therein  mentioned  to  have  been  paid  to  him  by  Madocks,  in  full 
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satisfaction  of  hii  claims  under  those  mortgages,  conveyed  the  premises*  bj 
by  the  direction  of  Madocks,  to  X^irdlestooe  in  fee  ;  and  it  was  declared*  that 
one  Garnons,  in  whom  the  premises  were  vested  for  the  residue  of  a  term  of 
five  hundred  years,  in  trust  for  Mostyn*  should  thenceforth  sland  possessed  of 
the  term  in  trust  for  Girdlestone,  to  attend  the  inherilaaee^  and  to  protect  it 
from  all  mense  incumbrances. 

By  an  indenture  of  even  date  with*  and  executed  immediately  after,  and  re- 
citing the  last- mentioned  indenture,  and  also  reciting  thai  Wright  had  agreed 
to  purchase  of  Madocks  sn  annuity  of  600/.  for  5,000/.  and  that  the  3,220/. 
were  in  fact  the  moneys  of  Wright,  and  part  of  the  5,000/.  and  were  paid  by 
Berkley,  as  Wright's  agent,  to  Sir  Thomas  Mostyn,  at  Madocks'  request,  Ma- 
docks, in  consideration  of  the  3,220/.  paid  to  Sir  Thomas  Mostyn,  and  of 
1,780/.  the  residue  of  the  5,000/.  paid  to  him  by  Berkley,  as  Wright's  agent, 
granted  to  Wright  an  annuity  of  500/.  to  be  issuing  out  of  the  premises  pur- 
chased of  G.  Parry ;  and  Giidlestone,  by  Madocks'  direction,  demmd  the 
same  premises  to  Berkley  for  five  hundred  years,  upon  trust  for  better  securing 
the  annuity. 

The  plaintiff  not  having  been  paid  the  principal  and  interest  due  on  his  mort- 
gage, filed  his  bill,  and  insisted  that  he  was  entitled,  either  to  be  paid 
[♦371]  by  G.  Parry,  Madocks,  or  Wright,  or  to  foreclose  their  equity  of  •re- 
demption ;  and  he  charged  that  the  3,220/.  ought  to  be  considered  as 
paid  by  Madocks  out  of  the  5,010/.  under  the  indenture  of  the  16th  of  Decem- 
ber 1607:  that  the  assignment  of  the  securities  fof  the  3,220/.  was  made  in 
trust  for  Madocks,  and  not  for  Wright :  that  Wright  had  notice  of  this  charge, 
or  of  the  indentures  of  April  1601,  and  December  1807;  that  Wright's  annui- 
ty deed  recited  the  release  of  the  16th  of  December  1807,  and  the  assignment 
of  Sir  Thomas  Mostyn's  securities  :  that  thereby  he  knew,  or  ought  to  be  con- 
sidered as  having  had  notice  of  the  plaintiflTs  mortgage,  and  that  Madocks  bad 
retained  the  5,010/.  out  of  the  purchase  money  for  paying  off  the  incumbrances, 
and  especially  the  plaintiff's  mortgage,  and  had  not  done  so  ;  and  that  under 
these  circumstances,  although  it  was  alleged  that  Wright  had  paid  the  3,220/. 
yet  that  he  paid  it  out  of  the  purchase  money  for  his  annuity,  and  that  he 
ought  to  be  considered  as  having  paid  off,  and  that  he  did,  in  fact,  pay  off,  the 
sums  due  to  Sir  Thomas  Mostyn,  on  Madocks'  behalf;  and  that  thereby  the 
plaintiff  became  the  first  incumbrancer  on  the  premises.  And  the  bill  prayed 
a  foreclosure  against  the  defendants  in  the  usual  terms. 

Wright,  by  his  answer,  stated,  that  when  he  contracted  for  his  annuity,  it 
was  agreed  that  Sir  Thomas  Mostyn's  securities  should  be  paid  off  out  of  the 
5.000/.,  and  that  the  3,220/.  paid  to  Mostyn  were  Wright's  proper  moneys 
and  therefore  ought  not  to  be  considered  as  paid  by  Madocks  out  of  the  5,010/* 
He  admitted  that  the  assignment  of  Mostyn's  aecurities  was  made  to  Girdle- 
stone,  in  trust  for  Madocks  ;(a)   but  he  said  that  his  annuity  deed  bore 

(«)  Then  was  no  tmat  deehnd  hj  the  deed. 
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eren  date  with  the  assiginneDtt  *and  that  Grtrdlestono  was  made  a  party  [*d72] 
to  the  annuity  deed  the  more  efiectoally  to  secure  to  him  all  the  bene- 
fit  of  that  assignment,  in  consideration  of  his  money  having  been  applied  in 
paying  off  the  incumbrances.  He  denied  that  he  bad  any  notice  of  plaintiff's 
eharge.  or  of  the  indentures  of  April  1601*  and  December  1807,  before  he  paid 
the  5,000/. ;  but  he  admitted  that  the  assignment  of  Mo8tyn*s  securities,  and 
also  the  release  of  the  Idth  of  December  1807*  were  recited  b  his  annuity 
deed  ;  but  he  added,  that  the  latter  deed  was  recited  as  follows :  *'  That  by  in« 
dentares  of  lease  and  release,  bearing  date  respectively  on  or  about  the  15th 
and  16th  days  of  December  1807,  and  made*  &c.  It  was  witnessed,  that,  for 
the  consideration  therein  mentioned,  the  said  G.  Parry  did  grant,  bargain,** 
&c. :  and  he  submitted,  that  he  ought  not  to  be  considered  as  haviiig  had 
notice  of  the  plaintiff's  mortgsge,  or  that  Madocks  had  retained  the  5,010/. 
out  of  the  purchase  money  for  paying  off  the  incumbrances,  but  had  not  done 
so ;  and  that  he  was  the  first  incumbrancer  on  the  premises ;  and  that  the 
plaintiff  had  no  claim  thereon  ontU  he  had  paid  to  him,  Wright,  the  3,220/.  and 
interest. 

Mr.  Bellf  and  Mr.  Kioe,  for  the  plaiutiff  :^* 

L  Wright  had  sufficient  notice  of  the  plaintiff^s  security.  The  release  of 
December  1807  expressly  takes  notice  of  the  mortgage  to  the  plaintiff.  The 
deeds  of  June  1010  state  Madocks'  title  to  be  under  the  lease  and  release  of 
December  1807 ;  and  those  deeds  state  that  he  has  no  title  except  under  cer- 
tain mortgages,  and,  amongst  them,  the  nx>rtgage  to  the  plaintiff;  therefore  no 
purchaser  from  Madocks  can  be  permitted  to  say  be  had  no  notice  of  these 
mortgages.  Although  the  d,220j.  was  Wright's  money,  yet  it  was 
*paid  through  Madocks,  and  the  securities  were  assigned  to  his  trus-  [*87d] 
tee ;  so  that  it  was,  in  fact,  a  mere  payment  by  Madocks. 

IL  The  principle  upon  which  Sir  William  Grant  decided  Tuubnin  ▼• 
SUtre{h)  applies  in  this  case.  Madocks  had  an  estate  subject  to  an  agreement, 
by  which  he  was  expressly  bound  to  pay  off  certain  nx>rtgages,  and  therefore 
be  had  nothing  at  all  but  an  equity  of  redemption  in  the  premises.  He  con- 
tracted with  Wright,  who  knew  that  there  were  those  charges  and  incum- 
brances on  the  estate,  to  borrow  of  him  5,000/.  and  at  the  same  time  stipulated 
that  those  mortgages  and  incumbrances  should  be  conveyed  to  a  trustee  for 
bim.  Girdlestone  being  a  trustee  for  Madocks  was  of  course  a  trustee  for  the 
express  purpose  of  takii«  care  that  these  mortg^es  were  paid.  The  con- 
veyance  to  Girdlestone  is  not  made  in  the  usual  way  to  protect  the  parties. 
If  that  had  been  their  intention  they  would  have  taken  an  assignment  of  the 
mortgages.  They  do  not  do  so  (  but  they  completely  extinguish  the  mort- 
gages.   The  effect  would  have  been  quite  different  if  the  mortgages  had  been 

(Jk)  3  Mer.  910. 
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conveyed  to  Girdlestone  as  a  trustee  for  Wright,  sulgect  to  the  equity  of  re- 
demption ;  but  the  deed  expressly  declares  that  the  estate  was  not  to  re« 
main  subject  to  the  equity  of  redemption.  Unless  it  bad  been  declared 
that  these  mortgages  had  been  given  as  a  security  for  the  annuity*  Wright 
could  not  have  set  them  up  as  subsisting  against  Madocks.  Though  they 
were  not  conveyed  to  Girdlestone  in  trust  for  Madocks  expressly*  yet  it 
amounts  to  the  same  thing;  for  it  appears  that  they  were  paid 
[*d74]  off  with  Madocks*  money ;  and  then  they  were  assigned  to  ^Girdle- 
stone  by  the  direction  of  Madocks  ;  so  that  Girdlestone  is  a  trustee 
for  Madocks,  who  paid  the  money  with  which  the  mortgages  were  di»> 
charged.  It  would  be  a  fraud  to  consider  it  in  any  other  way ;  for  the 
intention  was  not  that  Wright  should  become  the  purchaser  of  these  securi- 
ties, but  that  he  should  be  an  annuity  creditor  of  Madocks,  and  not  stand 
in  the  place  of  the  mortgagees.  He  does  not  even  purchase  the  equity  of 
redemption;  but  he  takes  the  annuity;  which  is  a  distinct  thii^.  The 
question  is,  whether,  as  against  the  plaintiff,  of  whose  mortgage  be  bad  no- 
tice, he  can  now  say  that  it  was  not  the  intention  that  he  should  be  an 
annuity  creditor,  but  a  mortgagee.  It* is  clear  that  he  never  could  contend, 
as  against  Madocks,  that  he  was  any  thing  but  an  annuity  creditor;  and  if 
not,  can  he  say,  that,  as  against  the  (Jain tiff,  he  stands  in  the  situation  of  a 
mortgagee,  and  that  he  has  a  right  to  foreclose  him;  Admitting  the  assign* 
ment  to  Girdlestone,  and  t4ie  demise  to  Berkley,  to  be  but  one  transaction, 
still  the  effect  of  it  was  to  extinguish  the  mortgage  right,  and  to  create  a 
new  substantive  right.  The  purpose  of  it  was,  not  to  maintain  in  Wriglit 
the  character  of  mortgagee  against  the  plaintifl^  but  to  create  a  new  character 
in  him  as  against  Madocks,  and,  therefore,  a  new  character  in  him  as  against 
all  those  whose  claims  were  prior  to  Madocks'.  And  if  Wright  had  lost  hts 
character  of  mortgagee  against  Madocks'  he  has  lost  it  against  the  plaintiff, 
who,  by  foreclosure,  is  entitled  to  stand  in  Madocks'  place. 

Mr.  Heald,  Mr.  Sugden,  and  Sir  George  Hampson  Bart*  for  the  defend- 
ant : — Prior  to  the  plaintiff  having  any  charge  upon  this  estate,  it  was  subject 

to  certain  incumbrances  which  exhausted  the  whole  fee^imple,  and  di*. 
[•375]  vested  the  legal  •estate.  Then  he  takes  a  mortgage,  which  was  only  an 

equitable  one,  subject  to  all  the  debts  on  the  estate ;  and  then  Madocks 
buys  the  estate,  not  with  any  privity  or  concurrence  of  the  plaintiff,  but  8nb> 
ject  to  the  mortgage  and  all  the  other  incumbrances  ;  and  he  agrees  with  the 
sellers  that  he  should  pay  off  all  incumbrances.  Now  that  gives  no  right  to 
the  plaintiff,  as  he  was  no  party  to  that  agreement.  For  it  has  been  decided 
that  where  a  party  creates  a  charge  in  favor  of  a  person  who  is  not  privy  to 
the  transaction,  the  incumbrance  may  be  discharged  without  that  person's 
consent.    There  is  also  the  case  of  Wallwyn  v.  CouUs^{c)  where  it  was  held 

(e)  3  Mcr.  707. 
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that  the  court  woaid  not  give  a  party  in  the  situation  of  the  plaintifTany  bene- 
fit of  an  agreement  for  which  he  gave  no  consideration.  Forbes  v.  Moffatt{i) 
This  arrangement  was  made  for  the  convenience  of  the  other  parties.  There 
was  never  any  intention  to  give  the  plaintiff  any  priority  or  preference  which  he 
did  not  before  possess.  All  that  was  intended  was,  to  place  Madocks  in  the 
place  of  the  sellers.  So  that  it  stands  thus :  Madocks  had  an  equity  of  re- 
demption, and  the  intention  of  the  parties  was,  that  as  there  was  a  prior  load  of 
debt  riding  over  the  phiintiff*s  mortgage,  the  person  who  advanced  the  money 
should  have  the  benefit  of  the  prior  incumbrances.  Suppose  that  Mostyn 
had  transferred  his  mortgages  without  Madocks*  concurrence,  Wright  would 
then  have  stood  in  Mostyn's  place.  The  concurrence  of  the  party  having 
the  equity  of  redemption  does  not  place  him  in  a  worse  situation.  If  the  money 
had  belonged  to  Madocks  himself,  then  perhaps  Wright  might  have  stood  in 
a  worse  situation  than  Mo3tyn  did.  The  plaintiff  cannot  vary  the 
case  as  it  really  stands ;  he  cannot  have  more  equity  than  *he  had  [*d76] 
before.  He  does  not  contract  to  come  into  Mostyn's  place.  The 
deed  by  which  Mostyn's  securities  were  assigned  was  executed  at  the  same 
time  as  this  annuity  was  granted ;  and  Wright's  money  was  paid  in  satis- 
faction of  what  was  due  upon  those  securities.  Not  one  shilling  of  the  money 
so  applied  belonged  to  Madocks.  The  person  to  whom  those  securities 
were  assigned  took  them  in  priority  to  the  plaintiff.  The  plaintiff  had  no 
equity  to  come  in  l>etween  Madocks  and  the  persons  who  sold  these  securities 
to  him.  That  arrangement  was  not  made  for  his  benefit.  He  stands  with 
all  (he  rights  he  had  before.  His  situation  is  neither  better  nor  worse. 
When  the  money  did  not  go,  even  nominally,  through  Madocks,  but  was 
paid  into  the  bands  of  Mostyn  himself,  what  right  has  the  plaintiff  to  say 
that  the  mortgages  were  paid  off  for  his  benefit.  The  only  way  he  shapes 
his  case  is,  that  Madocks  had  agreed  to  pay  off  these  mortgages.  Were 
these  securities  merged  by  this  agreement  7  Clearly  not.  If  there  had  been 
Bny  intention  to  merge  them  (which  would  have  been  a  gross  fraud  upon 
Wright)  the  assignment  would  have  been  made  to  Madocks  himself.  But 
here  the  incumbrances  are  kept  on  foot  in  the  name  of  Girdlestone.  No  injus- 
tice is  done  by  this  measure  to  the  plaintiff,  for  no  attempt  was  made  to  post- 
pone him  ;  but  he  was  left  in  precisely  the  same  situation  as  he  was  in  before. 
The  case  of  Toulmin  v.  SUert  is  different  from  this.  In  that  case,  the  party 
thinking  that  he  had  been  buying  an  unincumbered  estate,  and  that  he  had 
paid  off  that  mortgage  which  was  the  first  security,  had  the  fee  vested  in 
himself;  and  then  it  was  said,  that  as  he  had  bought  the  fee  with  construe^, 
tive  notice  of  the  incumbrance,  he  could  not  set  up  the  mortgage  against  his 
own  incumbrancer;  that  the  prior  security  was  gone,  and  that  the 
•econd  •incumbrancer  thereby  became  the  first    Besides,  the  pur-    [♦S??] 

(d)  18  Vet.  381 
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chaser  in  that  case  had  no  legal  esCate  to  protect  himself  with ;  and  therefore 
necessarily  became  subject  to  the  claim  of  a  second  incumbrancer  to  become 
the  first.  That  case  does  not  apply  here ;  for  here  the  parties  had  clearly  a 
right  in  law  to  say  that  these  subsisting  incumbrances  should  not  be  merged 
but  be  kept  on  foot,  in  order  that  Girdlestone  might,  by  a  subsequent  deed, 
transfer  them  to  Wright  as  a  security  for  the  annuity  ;  and  Girdlestone  does 
actually  transfer  to  his  trustee  the  portion  which  he  had  acquired  in  the 
estate  frtrni  the  first  mortgagee.  The  assignment  to  Girdlestone,  and  the 
demise  by  him  to  Wright's  trustee,  are  all  one  transaction.  Suppose  that  ihe 
arrangement  had  been  efiected  by  one  deed  only,  and  that  every  incumbrance 
had  been  recited  in  it,  including  the  plaintifl^s,  and  that  it  had  been  then  said  that 
Mostyn  was  pressing  for  his  money,  and  that  Madocks  was  desirous  to  prO'^ 
cure  somebody  to  take  a  transfer  of  Mostyn*s  securities,  and  that  Wright  had 
refused  to  be  a  mortgagee,  but  was  willing  to  advance  the  money  by  way  of 
annuity,  what  objection  could  then  have  been  made  to  tlie  claim  of  priority 
we  are  now  supporting  T  Mostyn  having  stood  as  first  incumbrancer  had  a 
right  to  transfer  his  securities  to  whomsoever  he  pleased,  and  to  transfer 
with  them  the  right  of  priority  which  he  possessed.  By  this  means  no  interme- 
diate incumbrancer  was  let  in ;  but  all  parties  were  dealt  with  according  to 
their  respective  rights.  Girdlestone  is,  in  some  respects,  treated  as  the  owner 
of  the  estate.  No  trust  is  declared  for  Madocks ;  because  it  was  the  inten- 
tion of  the  parties  that  the  securities  should  be  kept  on  foot  for  Wright's  benefit 
As  there  can  be  no  doubt  that,  if  these  mortgages  had  been  kept  as  subsisting 

mortgages,  they  would  have  been  good  and  valid  against  the  plaintiff, 
[*378]    *and  that  he  would  have  had  the  same  priority  as  he  had  beforct  the 

question  is,  whether  the  form  of  the  transaction  vesting  the  fee  simple 
in  Girdlestone,  and  the  subsequent  demise  by  him  to  Berkeley  as  a  trustee  for 
an  annuity  creditor  and  not  for  a  mortgagee,  be  a  discharge  to  the  plaintiff, 
and  relieves  him  from  all  the  securities  given  to  Mostyn.  The  court  looks  at 
t!ie  substance,  and  not  at  the  form,  of  the  transaction ;  what  then  was  in- 
tended  by  this  transaction  ?  As  against  Madocks,  it  was  to  secure  an  an- 
nuity of  500/.  per  annum ;  and  as  to  the  persons  who  claimed  posterior  to 
Madocks,  to  secure  that  same  annuity  as  against  them.  Then  why  shouU 
tiiey  not  be  considered  as  subsistiiig  securities  as  against  those  persons  f 
Has  any  injury  been  done  to  them  7  Who  can  say  that  they  are  not  mort- 
gage securities  7  As  the  legal  estate  has  never  found  its  way  to  Madocb^ 
the  plaintiff  cannot  call  upon  us  to  give  him  the  prior  l^al  estate  wluch  we 
have  gotten  as  a  consideration  for  our  annuity.  That  would  be  against  the 
nature  of  the  transaction  ;  the  object  of  which  was  to  give  us  the  benefit  of 
Mostyn's  securities.  And  we  cannot  be  deprived  of  that  benefit  by  the  form 
of  our  conveyance.  That  conveyance  was  not  meant  merely  to  destroy  tlie 
mortgages,  and  to  let  in  the  plaintiff  as  the  first  incumbrancer.    We  never 
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coDlracted  to  be  owners  of  this  estate  discharged  of  all  incumbrances ;  but  we 
contracted  for  (he  benefit  of  the  prior  incumbrances.  We  have  never  discharged 
those  incumbrances ;  for  though  we  have  got  the  legal  fee  in  Girdlestone,  no  trust 
was  ever  declared  for  Madocks ;  bat  it  was  for  our  benefit.  The  plaintiflT 
roust  show  some  distinct  ground  which  has  discharged  the  property  against 
the  real  nature  of  the  contract  and  the  justice  of  the  case.  He  has  given  no 
other  consideration  for  the  estate  than  what  he  gave  in  the  year 
"^1801 :  what  equity  can  he  then  have  to  oust  us  of  that  which  we  [*379] 
have  legally  bought,  unless  he  will  repay  us  the  money  which  we  have 
expended  in  buying  up  these  securities T  The  purchaser  of  the  annuity  is 
the  purchaser  of  the  estate  to  the  extent  of  that  annuity ;  and  every  purcha- 
ser is  allowed  to  take  in  prior  incumbrances.  If  the  contrary  is  held  in 
this  case,  where  there  is  no  fraud  or  unfair  dealing,  but  the  money 
was  fairly  advanced,  it  will  shake  many  securities  in  a  manner  we  cannot 
anticipate. 

Mr.  Girdksione,  forihe  defendant  Berkley: — The  defendant  Madocks  was 
out  of  the  jurisdiction  of  the  court,  and  the  bill  had  been  taken  ;>ro  confesso 
against  him. 

The  Vicb-Chancbllor  : — When  the  money  of  the  defendant  Wright  was 
applied  in  satisfaction  of  the  mortgage  debt  due  to  Sir  Thomas  Mostyn,  the 
parties  m^ght  have  made  an  arrangement  which  would  have  kept  Sir  Thomas 
Moslyn*s  securities  on  foot  as  against  the  plaintiff  Jones  Parry.  If  they  have 
failed  to  do  this,  no  court  can  give  an  eflect  to  their  instruments  contrary  to 
their  own  clear  and  express  intention.  1  agree  that  it  is  of  no  consequence 
that  the  grant  of  the  annuity,  and  the  redemption  of  Sir  Thos.  Mostyn's  mort* 
gage,  are  split  into  two  instruments,  and  that  the  whole  is  to  be  considered  as 
one  transaction.  Mr.  Wright,  who  was  actually,  though  not  constructively, 
Ignorant  of  the  existence  of  the  plaintifl^s  mortgage,  agrees  to  give  Mr.  Ma- 
docks 5,000/.  for  the  purchase  of  an  annuity,  upon  condition  that  3,220/. 
part  of  the  stun,  is  applied  in  redemption  of  the  mortgage  to  Sir 
Thomas  Mostyn,  which  he  seems  to  have  considered  as  *the  only  in-  [*380] 
cumbrance  upon  the  estate.  The  aM>ney  is  accordingly  paid  to  Sir 
Thomas  Mostyn,  and  the  fee  of  the  estate  is  vested  in  Girdlestone,  in  trust  for 
Mr.  Madocks,  and  then,  out  of  this  fee,  Mr.  Girdlestone  grants  by  the  direction 
of  Mr.  Madocks,  a  term  of  five  hundred  years  to  Mr.  Berkley  as  a  trustee 
for  Mr.  Wright,  for  the  purpose  of  securing  his  annuity.  How  then  can  Mr. 
Wright,  who  accepts  this  term  of  five  hundred  years  from  Mr.  Girdlestone, 
as  a  trustee  of, the  fee  for  Mr.  Madocks,  contend  that  it  was  not  the  true  in- 
tention of  this  transaction  that  Mr.  Girdlestone  should  hold  the  fee  in  trust  for 
Mr.  Madocks.  If  it  were  the  true  intention  of  this  transaction  that  the  fee 
conveyed  by  Sir  Thomas  Mostyn  should  vest  in  Mr.  Girdlestone  as  trustee 
for  Mr.  Madocks,  then  the  consequence  is  unavoidable,  that  neither  Mr.  Ma- 
docks, nor  any  person  claiming  under  him,  with  notice  of  tlie  plaintifi^s  moit- 
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gnge,  can  ever  set  up  this  fee  against  the  title  of  the  ptaintiflT.  And  it  is  not 
denied  that  Mr.  Wright  had  oonstruotive  notice  of  the  plaintiff's  mortgage. 
The  plaintiff,  therefore,  is  to  be  considered  as  the  first  incumbrancer  upon  this 
estate,  and  is  entitled  lo  his  decree  accordingly^!] 


[*381]  ♦Casamajor  v.  Strode. 

1823, 9th  M^j.'^Praeike.^Infunction, 

An  injuDction  may  be  obtained,  upon  motion,  Co  iwiain  a  purehaser  noder  a  decree,  not  a  party 
to  the  cause,  who  has  not  paid  hie  purchase  money «  fxom  oommittlns  waste  on  the  property  pur- 
chased. 

On  the  27th  of  July  1822  an  order  was  made  in  this  cause,  on  the  applica- 
tion of  the  plaintiff,  that  Mr.  Burk,  the  purchaser  of  lot  5,  part  of  the  estates 
in  question  in  the  cause,  should  either  pay  his  purchase  money  into  court,  on 
or  before  the  first  day  of  Hilary  term  then  next,  or  should  deliver  up  the  pos- 
session which  he  had  acquired  of  the  purchased  premises. 

Mr.  Burk  having  paid  no  attention  to  this  order, 

Mr.  Bell,  for  the  plaintiff,  now  nx>ved,  upon  affidavit,  that  Mr.  Burk  might 
be  ordered  to  deliver  up  the  'possession  of  the  premises  within  a  week,  and 
that,  in  the  mean  time,  he  might  be  restrained  by  the  injunction  of  the  court 
from  felling,  topping,  or  removing  any  timber  or  other  trees  or  underwood,  on 
or  from  the  premises,  and  also  from  making  bricks,  tiles  or  pipes  thereon,  and 
from  committing  any  waste,  spoil,  or  deterioration  on  the  premises ;  and  he 
said,  that  although  Mr.  Burk  was  merely  a  purchaser,  and  not  a  party  to  the 
cause,  yet  the  court  would  grant  the  injunction. 

The  Vice  Chancellor  : — The  purchaser  under  a  decree  does,  by  the  act  of 
purchase,  submit  himself  to  the  jurisdiction  of  the  court  as  to  all  matters  con* . 
nccted  with  that  character.    Take  the  injunction  as  prayed.  [2] 


[*382]  •Chambers  v.  Atkins. 

1823,  lOth  Mnj.SeUUfMnt CfontiruetUm. 

Settlement  of  a  sum  of  money  upon  trust,  to  be  transferred  to  the  sttrriTins  parent,  for  the 
benefit  of  him  or  her,  and  any  child  or  children  of  the  marriage ;  held,  upon  coostrnction  of  the 
whole  instrument,  that  the  survivtns  parent  took  for  life,  with  remainder  to  the  children. 

This  suit  was  instituted  for  the  purpose  of  having  the  rights  of  Samuel 
Chambers  and  his  children  declared,  as  to  a  sum  of  6666/.  135.  4d.  stock. 
The  bill  was  filed  by  the  children,  who  were  all  infants,  against  their  fatben 

[1]  Vide  Broien  ▼.  SUad,  5  Sim.  535. 

[3]  Ante  Marriott  ?.  White,  17,  and  note  id. 
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and  the  trustee  in  whose  name  the  stock  stood  ;  and  the  question  was,  as  to 
the  construction  of  the  marriage  settlement  by  which  the  trusts  of  this  fund 
were  declared.  The  settlement  was  dated  the  Oih  of  March  1807,  and  was 
made  in  the  West  indies,  previous  to  the  marriage  of  the  defendant,  Samuel 
Chambers,  with  Susannah  his  wife ;  and  the  parties  to  it  were  the  intended 
wife,  and  her  father,  of  the  first  part,  the  defendant,  Samuel,  of  the  second 
part,  and  two  trustees  of  the  third  part.  By  this  deed  the  husband  assigned 
and  transferred  the  sum  of  4M0L  to  the  trustees,  upon  trust  to  invest  it  in  the 
pubKc  funds,  and  to  pay  the  dividends  to  him  during  the  joint  lives  of  himself 
and  his  wife ;  and,  on  his  decease,  in  case  his  wife  should  survive  him)  upon 
trust  to  transfer  the  trust  fond  to  her»  her  executors  and  administrators,  to  and 
for  the  use  of  her  and  any  child  or  children  of  the  marriage.  The  settlement 
then  proceeded  in  tliese  words :  **  But  in  case  the  said  Samuel  ChamberSi 
should  survive  the  said  Susannah  Wylly  his  intended  wife,  upon  trust  to  re- 
assign  and  transfer  the  sum  of  4000/.  or  such  public  stocks  or  government 
securities  as  may  have  been  purchased  with  the  same,  unto  the  said  Samuel 
Chambers,  his  executors  and  administrators,  to  and  for  the  use  and  benefit  of 
him,  the  said  Samuel  Chambers,  and  any  child  or  children  of  the  said  intended 
marriage." 

*After  the  marriage,  the  trust  ftind  was  invested  in  the  purchase  of  [*383] 
6666/.  135.  4d.  three  per  cent,  stock.    The  wife  died  in  1813,  leaving 
the  pVaiQliffs,  the  only  issue  of  the  marriage. 

The  bUl  insisted  that  the  plaiotiAs,  and  their  father,  the  defendant,  Samuel 
Cbamberst  became,  on  the  death  of  their  mother,  each  enthled  to  have  one 
fourth  share  of  the  trust  fund,  and  to  have  each  share  transferred  to  them,  or 
secured  for  their  benefit.  The  defendant,  Samuel  Chambers^  by  his  answer 
clainned  to  foe  entitled  to  the  dividends  for  life ;  and  submitted,  that  according 
to  the  true  construction  of  the  settlement,  his  chiMren,  on  his  death,  would  be 
entitled  to  the  principal  in  equal  shares. 

Mr.  HorriB,  and  Mr.  Roupell,  for  the  plaintifls. 
Mr.  Robert  RcmpeU,  for  the  defendant,  Samuel  Chambers. 
Mr.  Agar^  and  Mr.  Beames,  for  Atkins,  the  trustee. 
The  Yice-Chancellor  : — ^During  the  join  lives,  the  husband  and  wife  had 
plainly  an  equitable  interest  in  the  dividends.     At  the  death  of  either,  the 
principal  sum  was  to  be  paid  or  transferred  to  the  survivor,  his  or  her  execu- 
tors or  administrators,  so  as  to  vest  in  the  survivor  the  absolute  legal  interest 
and  possession ;  and  there  arise  three  questions  : 

Firsi.  ^  Was  jt  the  intention  that  this  money  should  be  placed  at  the  dis- 
position of  the  surviving  parent,  for  the  purpose  of  enabling  such 
parent  the  better  to  •provide  for  the  family  ;  or,  Secondly,  that  the    [•384] 
surviving  parent  should  take  for  life,  and  the  children  in  remainder; 
or.  Thirdly,  that  the  surviving  parent  and  the  children  should  take  as  joint 
tenants  ? 


385  CASES  IN  CHANCERY. 

1S23.— Toftle  ▼.  Te&l0. 

The  latter  construction  is  favored  by  the  immedtmte  expretsion.  But  if  this 
had  been  the  purpose  of  the  initrumentt  the  trustees  would  not  have  been  di* 
rected  to  transfer  the  fund  to  the  surviving  parent*  his  or  her  executors,  or 
administrators;  but  would  have  been  directed  to  hold  upon  trust,  for  the 
equal  benefit  of  the  surviving  parent  and  children.  The  first  construction  has 
some  support  in  probable  intention ;  but  the  strong  expression  that  the  surviving 
parent  is  to  hold  the  40002.  to  and  for  the  use  of  him  or  her,  and  the  child  or 
children  of  the  marriage,  cannot,  I  think,  be  safely  treated  as  conferring  no 
interest  upon  the  children.  Arid  upon  the  whole,  in  this  very  doubtful  case,  1 
am  disposed  to  adopt  the  middle  construction,  and  to  say,  that  the  intentioa 
was  not  only  to  provide  for  the  surviving  parent,  but  to  make  a  certain  pro- 
vision for  the  child  or  children  of  the  marriage,  and  yet  not  to  create  an  im* 
mediate  trust  for  the  equal  benefit  of  the  surviving  parent  and  children  ;  and 
that  the  surviving  parent  was  to  enjoy  the  fund  for  life,  (which  in  some  mea* 
sure  ancounts  for  the  fund  being  transferred  to  the  surviving  parent)  and  that 
the  children  were  to  take  in  remainder  after  the  death  of  the  surviving 
parent 

The  fund  must  therefore  remain  in  court  during  the  life  of  the  father,  and 
the  dividends  be  paid  to  him,  wtlh  liberty  to  any  party  interested  to  apply  at 
his  death. 


[♦385]  •Teali  ©.  Teale. 

1693,  loth  Mti J. -^Praetke  — Publieaiian  of  depotitiano  in  tuiU  to  perpotumfo  testimomy. 

The  court  will  not  order  oopies  of  depositions  taken  to  perpetaate  the  tesHmony  of  witnesses  to 

be  delivered  out  for  the  purpose  of  perfecting  tlie  title  to  tn  estate,  eren  where  the  witnesses  are 

dead. 

The  object  of  this  suit  was  to  have  the  testimony  of  witnesses  perpetuated 
as  to  the  legitimacy  of  the  plaintiff,  whose  title  to  an  estate  depended  upon  his 
being  the  legitimate  son  of  one  R.  Tealc. 

The  witnesses  who  had  been  examined  as  to  the  fact  in  question  had  since 
died  ;  and  the  plaintiff  having  agreed  to  sell  the  estate,  and  being  unable  to  find 
the  register  of  his  birth  or  baptism,  the  purchaser  refused  to  complete  his  con- 
tract, unless  the  plaintiff  could  produce  copies  of  the  depositions  of  the  witnesses. 

Mr.  RoupeU  moved,  upon  affidavits  of  these  facts,  that  the  plaintiff's  clerk 
in  court  might  be  ordered  to  deliver  a  copy  of  the 'depositions  to  the  plaintiflf 
or  his  solicitor;  and  he  cited  Harris  v.  ColUrelL{a) 

The  Vice-chancellor  : — The  registrar  has  produced  to  me  a  late  case  before 
the  Lord  Chancellor,  in  which  a  similar  application  being  made  for  a  similar 
purpose,  his  lordship  refused  the  order ;  and  I  adopt  that  precedent. 

(a)  3  Mer.  678. 


CASES  IN  CHANCERY.  887 


1833.— Price  v.  Price. 


Price  v.  Price.  [•386] 

182^  15tk  Vl%y.r^-Op€9ingofbidduig9. 

Where  eeTeral  lots  have  been  porcbaeed  bj  the  tanoe  penon,  end  the  biddings  are  ordered  to  be 
e|tened  as  to  some  of  them,  which  were  first  porehased,  the  purchaser  will  be  allowed  the  option  of 
opemng  the  biddings  as  to  the  lemaiader. 

Mr.  TRBsLovji;  moved  to  open  the  biddings  for  five  out  of  seven  lots  that 
had  been  bought  by  the  same  person, 

3fr.  Knight,  for  the  purchaser,  said,  thnt  where  the  same  person  purchased 
several  lots,  and  the  biddings  were  opened  as  to  some  of  them,  it  was  usual  to 
give  him  the  option  of  retiring  from  the  remainder ;  and  he  cited  Boyer  v. 
Bliickwell{a) 

The  Vice-Chancellor  asked  whether  the  lots  which  were  the  subject  of  the 
motion  had  been  sold  before  or  after  the  other  two  lots  ;  and  being  informed 
that  they  were  Bold  after,  he  said,  that  where  a  person  became  the  purchaser  of 
a  subsequent  lot,  in  consequence  of  his  bei^ig  declared  the  best  bidder  of  a  prior 
lot,  it  was  reasonable  that  he  should  have  the  option  of  retaining  or  retiring 
from  the  subsequent  lot. 


The  same  point  occurred  again  before  the  Vice-Chanccllor,  on  the  6th  De- 
cember 1823,  in  the  case  of  Fielder  ▼.  Fielder  ;  and  the  Vice-Chancellor  made 
the  order  for  discharging  the  purchaser  as  to  the  subsequent  lot,  upon  an  affi- 
davit of  the  purchaser  that  he  had  bid  for  the  lot  in  consequence  of  having 
been  declared  the  best  bidder  for  the  prior  lot*  the  bidding  of  which  was 
opened.[l] 


♦HoEWOOD  V.  West.  [*387] 

im,  ISCh  aad  Stst  yLkj^WilL^C9tiMlinutwn^Tnui. 

Testator  gav*  to  his  wife  aU  his  pemonal  estate,  rslytng,  that  if  phe  ahMld  many  again  she  woold 
•ecQie  whatever  she  shoold  possess  nnder  his  will  for  her  separate  use ;  and  he  recommended  her 
to  give,  bj  her  will,  what  he  should  die  possessed  of  under  his  will  to  eerUin  persons  whom  be 
named ;  held,  that  the  wife's  eieeator  was  a  trastee  of  the  whole  of  the  property  possessed  by  her 
mdsr  the  will  lor  the  persons  named. 

John  Powell,  by  his  wilU  gave  to  his  wife,  Margaret  Powell,  all  such 
ready  money,  money  out  at  interestt  or  in  the  public  funds,  or  upon  govern- 
nsent  or  real  security,  debts  and  securities  for  motiey,  as  he  should  be  pos- 
sessed of,  interested  in,  or  entitled  to  at  the  time  of  his  decease ;  and  also  all 

(•}  3  Anal.  666. 

[1]  Vide  Gnrsiene  v.  Sdwmrth,  ante,  90. 
Vol    L    -  29 
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his  household  furniture,  stock  in  trade,  plate,  linen,  and  china,  as  also  all  other 
his  estate  and  effects  whatsoever  and  wheresoever,  for  her  own  sole  use  and 
benefit,  relying  on  her,  that  if  she  should  thereafter  intermarry,  she  would 
secure  to  herself  whatever  she  should  possess  herself  of  by  virtue  of  his  will, 
so  that  the  same  should  not  be  subject  to  the  debts,  contracts,  control,  or  en- 
gagements of  any  husband  she  might  so  thereafter  intermarry ;  and  be  thereby 
recommended  his  wife  that  she  shouM,  by  her  will,  give  and  bequeath  what 
she  should  die  possessed  of  under  his  will,  in  manner  following,  that  is  to  say  ; 
one  moiety  or  half  part  between  and  amongst  his  two  sisters,  Lettice  and 
Mary,  in  equal  shares  and  proportions,  if  they  should  be  living  at  the  time  of 
her  decease  ;  but  if  they  should  not  be  living  at  that  time,  then  to  direct  the 
same  to  be  paid  and  divided  amongst  all  and  every  such  of  the  child  or  child- 
ren of  his  sisters  Lettice  and  Mary  as  should  be  living  at  the  time  of  their  de- 
cease, in  equal  shares  and  proportions ;  and  the  other  moiety  or  half  part  lie 
directed  to  be  divided  between  Jane  Gordon  and  Ann  Roderick,  his  wife's 
two  sisters,  in  equal  shares  and  proportions;  but  if  they  should  not  be  living 
at  the  time  of  her  decease,  then  to  direct  that  moiety  or  half  pa^-t  lo 
[*388]  be  paid  and  ^divided  between  and  amongst  all  and  every  such  of  the 
child  or  children  of  Jane  Gordon  and  Ann  Roderick  as  should  be  liv- 
ing at  the  time  of  their  decease,  in  equal  shares  and  proportions ;  and  he  ap- 
pointed his  wife  and  the  defendant  executrix  and  executor  of  his  will. 

Mrs.  Powell,  after  her  husband's  death,  possessed  herself  of  the  whole  of  his 
personal  estate ;  and  after  paying  his  debts,  and  funeral  and  testamentary  ex- 
penses, applied  the  whole  of  the  residue  to  her  own  use,  except  a  part,  which 
she  invested  in  the  purchase  of  400/.  stock,  in  the  joint  names  of  herself  and 
the  defendant,  West«  By  her  will  she  gave  all  her  stock  in  the  public  funds 
standing  in  the  names  of  West  and  herself^  and  all  the  residue  of  her  personal 
estate,  one  half  to  Lettice,  and  the  other  half  to  Mary,  the  two  sisters  of  her 
late  husband  John  Powell ;  and  in  case  of  the  death  of  either  of  them  in  her 
life-time,  she  gave  the  share  of  the  one  so  dying  to  her  children,  in  equal  parts, 
and  appointed  the  plaintiff  her  executor. 

Mrs.  Powell  received  the  dividends  of  the  400/.  stock  during  her  life ;  and 
at  her  decease,  that  sum  remained  standing  in  her  and  the  defendant's  joint 
names.  The  bill  prayed  that  West  might  be  decreed  to  transfer  the  stock  to 
the  plaintiff,  for  the  purposes  of  the  will. 

Mr.  Bell,  and  Mr.  Parker,  for  the  plaintiff,  referred  to  2  Roper  on  Legacies, 
chap.  16,  p.  308,  in  which  the  cases  on  the  subject  were  collected,  and  to  Au 
tomey  General  v.  HaU.(a) 

Mr.  Temple,  for  the  defendant. 
[♦389]        •The  Vicb-Chancellok  : — It  is  essential  to  the  execution  of  a  trust 
that  the  subject  should  be  certain ;  and  if  this  testator  intended  that  bis 
wife  should,  at  her  pleasure,  during  her  life,  dispose  of  ihe  property  which  he  left 

(«)  8  Vin.  Abr.  456. 
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to  hen  and  that  his  recommendation  should  extend  only  to  what,  if  any  thing 
happened  10  remain  of  his  property  at  her  death  undisposed  of  by  her,  then  there 
is  no  trust  to  be  administered  by  this  court.  It  is  true,  that  in  lerms  his  recom- 
roeodation  is,  that  she  shall  by  her  last  will  and  testament  give  and  bequeath  what 
she  shall  die  possessed  of,  under  and  by  Tirtue  of  that  his  will,  in  manner  there- 
in  stated  ;  and,  if  these  words  were  uncontrolled  by  any  other  part  of  th  wil 
it  would  be  to  be  implied  that  he  had  in  his  view  only  what  she  should  happen 
to  have  left  at  her  death,  and  not  all  that  he  had  given  to  her.  But  in  a  prior 
part  of  the  will  he  directs  that,  upon  a  second  marriage,  whenever  that  may 
happen,  the  whole  of  the  property  which  he  gives  to  her,  and  not  such  part 
only  as  may  have  been  then  undisposed  of  by  her,  shall  be  secured  to  her  se 
parate  use.  A  second  marriage  was  at  all  times  possible  until  her  death  ;  and- 
whenever  a  second  marriage  happened,  the  whole  of  his  property  was  to  be 
secured  ;  and  a  power  to  dispose  of  any  part  of  the  properly  absolutely,  at  any 
time  during  her  life,  is  not  to  be  reconciled  to  that  provision,  when  he  recpm 
mends  her  to  give,  in  the  manner  stated,  what  she  should  die  possessed  of  under 
his  wilL  i  must,  ther^efore,  consider  that  he  had  in  view  the  whole  property 
which  she  should  possess  tinder  his  will ;  and  that  the  expression  is  equivalent 
to  a.recommcndaiiQn  to  give  the  whole  property  which  she  should  so  pos- 
iess.[lj 

Dismiss  the  bill  without  costs* 

[l]Tbat  tlie  soliject  XDUit  be  certain,  tee  Reportci'B  Note  to  Lavleti  v.  Shaw,  Lloyd  &  Goold 
175.  80,  the  object  most  be  certain.  Ibid,  and  cases  there  cited.  A  will  concluded  in  these 
words :  **  In  case  there  is  any  money  remaining.  I  should  wish  it  to  be  given  in  private  charity ;' 
it  was  lield  that  the  object  was  too  indefinite ;  and  as  the  executors  under  the  circumstances  of  the 
case,  did  not  take  a  beneficial  interest,  the  residuary  pereonat  estate  went  to  the  next  of  kin.  Onu 
mannejf  v.  Butehar,  1  Turn  &  Russ.  260.  Sed  vide,  Legge  v.  Asgitt,  note,  ibid.  The  testator 
gave  the  residue  of  his  property  to  his  wife,  recommending  to  her  and  nut  doubting  that  she  would 
consider  bis  near  relations,  as  he  would  have  done  if  he  had  survived  her ; — the  object  was  too  in- 
definite to  create  a  frost  and  the  wife  took  the  residue  absolutely.  Sale  v.  Moore,  1  Sim.  534.  So, 
where  the  testator,  after  giving  his  real  and  personal  estates  to  his  wife  in  fee,  said  that  he  had  so 
given  the  same  to  her  unfettered  and  unlimited,  in  foil  confidence  that,  in  her  future  disposition 
theivof,  she  wonld  distinguish  the  heirs  of  his  late  father,  by  devising  the  whole  of  his  estate,  to. 
getber  and  entire  to  such  of  his  father's  heirs  as  she  might  think  best  deserved  her  preference ;  it 
was  held  that  no  trust  was  created.  Meredith  v  Heneage,  1  Sim.  513.  A  testator  fiequeathed  to 
his  daughter  A.,  the  wife  of  B.,  a  legacy  of  10,0001.  piyabte  six  months  after  his  decease  ;  and  he  re. 
€ommended  his  daughter  and  her  husband  to  settle  it  with  such  sum  of  money  of  the  husband  as  ho 
should  choose  for  the  benefit  of  A.  and  her  children.  ••  I  am  of  opinton,  says  the  M.  R.  that  a  trust 
was  created.  The  word  recommend  as  here  employed  is  imperative,  according  to  the  authority  of 
several  cases ;  the  subject  of  the  recommendation,  the  disposition  of  which  the  testator  had  power 
to  command,  was  the  certain  definite  sum  of  10,000/,  and  the  objects  of  the  recommendation  were 
the  children  of  the  daughter.  1  am  of  opinion  that  the  husband  could  not  have  claimed  the  legacy 
in  right  of  his  wife,  and  that  thrf  wife  could  not  have  claimed  it  for  her  own  use."  Ford  v.  Fowler, 
3  Beav.  146. 

A  recommendation  by  a  testator  In  his  son  to  continue  his  nephews  in  the  occnpation  of  his  farm 
as  heretofore,  and  so  long  aUi  they  continue  to  manage  the  same  in  a  good  and  husbandllke  manner, 
and  to  duly  pay  their  rents,  is  imperative.  TihbiU  v.  Tthbits,  Jacob,  31T.  The  testator's  desire. 
an  connection  with  other  parU  of  the  will,  that  a  ecrUin  person  shoald  bo  eoAtinucd  m  the  agency 
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of  the  MUto  k  impenitiTe.  Lawle$B  ▼.  Shawt  Lloyd  &,  Goold,  154«  and  doIcb  ibid.  **  The  £nl 
cMo  that  coMtrued  words  of  recomnendation  into  a  eommand,  made  a  will  for  the  toatator ;  for 
every  one  knowa  the  distinction  between  tbem.  The  earrcnt  of  decisions  has/ of  late  years,  been 
against  converting  the  legatee  into  a  trustee."  The  Vice-Chancellor,  in  8ule  ▼.  JMoore,  1  Sim.  534. 
The  effect  of  precatory  words  in  •  will  was  so  fnUy  disenssed  in  a  lale  ease  before  Lord  Langdale^ 
M.  R.  {Knigki  ▼.  Knigki,  3  Beav.  148*  decided  Aagnst  7,  ISil^)  that  the  editor  tnuts  be  will  b» 
excused  for  the  introduction  in  this  place  of  soma  coptoua  extracts  both  from  the  arguments  of 
counsel  and  the  judgment  of  the  court.  It  arose  under  the  will  of  Richard  Payne  Knight,  a  person  of 
considerable  literary  celebrity.  Without  noticing  the  various  provisions  of  the  will,  it  will  be  suffi- 
cient for  the  present  purpose,  to  extract  merely  the  following  clause.  After  giving  some  small  Is^ 
gaoies  be  proceeded  thus :  *«  I  trust  to  thi  liheraUtf  of  my  sueoessors  to  reward  any  others  of  mjr 
old  servants  and  tenants  according  to  their  deserts,  and  to  their  juitice  in  continuing  the  estate  is 
the  male  succession,  according  to  the  will  of  the  founder  of  the  family,  my  above-named  grandfather." 
It  was  contended  on  the  part  of  the  plaintifia  that  the  words  of  the  will  were  imperative.  Their 
eaonsel  argoe  thus :  **  It  has  been  now  Hrmly  established  by  a  l6ng  series  of  decisions,  that  wbeo'' 
ever  a  person  gives  property,  and  points  out  the  object,  the  property  and  the  way  in  which  it  shall 
go,  that  creates  a  trust ;  unless  he  shows  clearly  that  his  desire  expressed  is  to  be  oontroUed  by  the 
party,  and  that  he  shall  have  an  option  to  defeat  it."  **  If  a  testator  shows  a  destre  that  a  thin|^ 
shall  be  done,  unless  there  are  plain  express  words  or  necessary  implication,  that  he  does  not  mean 
(o  take  away  the  discretion,  but  intends  to  leave  it  to  be  defeated,  the  party  shaJl  be  considered  as 
acting  under  a  trust."  **  To  create  by  precatory  words  such  a  trust  as  the  court  will  carry  into  exe* 
ention,  there  are  three  requisites  |  jSrat,  the  precatory  words  must  be  sufficiently  clear ;  teeondif^ 
there  most  be  a  certainty  in  the  subject  of  the  gift ;  and  thirdly^  the  objects  to  take  must  be  eer. 
tain."  **  As  to  the  first  requisite,  no  particular  form  of  words  is  necessary ;  it  is  sufficient  for  a  tes- 
tator to  express  a  desire  as  to  the  disposition  of  the  property,  and  the  desire  so  exprsssed  amounts 
to  a  command."  In  short  **  any  words  of  recommendation  and  desire  in  a  will  are  always  expound, 
cd  a  devise."  ••  By  the  civil  law,  from  which  most  probably  the  principle  was  adopted  by  courts 
of  equity,  words  of  request  or  confidence,  rv^o,  t)o2o,  mafido,  injungo,  destdero,  deprectn;fidei  turn 
eommitto,  Mcio  ie  hmreditatem  meam  rtttiturvm  Titio,  are  those  by  which  ^Jidei  eommisthm  is  ciea* 
ted ;  bat  cflbct  is  given  to  a  fidei  «ommt««ttm,  if  it  can  be  collected  from  any  expressions  in  the  in. 
strument  that  it  was  the  grantor's  or  testator's  intention  to  create  it ;"  and  like  a  declaration  of  a  uae 
in  equity,  where  there  has  been  a  transmutation  of  possession,  ••  any  expression  whereby  the  mind 
of  the  party  may  be  known  that  such  a  one  shall  have  the  land  is  sufficient,"  Secondly,  the  sub. 
ject  of  the  gift  is  sufficiently  certain,  being  the  estates  and  personal  property  devised  and  bequeathed 
by  the  will.  Thirdly,  the  persons  to  take  are  sufficiently  defined  being  persons  in  the  male  line  in 
succession ;  a  description  much  more  perfect  than  the  expressions  «*  family,"  ••  relations,"  which 
have  been  held  sufficiently  certain  to  be  carried  into  execution.  Applying  these  principles  to  the 
present  case,  the  court  finds  the  testator  "  Tausrs  to  the  justice,  dtc."  and  he  *•  appoints  the  persoa 
who  shall  inherit  his  esUtes  his  sole  executor  and  TaosrxB  to  carry  the  same  and  every  thing  coa« 
tained  therein  doly  into  execution,  confiding  in  the  approved  honor  and  integrity  of  his  family  to 
take  no  advantage  of  technical  inaccuracies,"  ••  These  words  of  trust  and  confidence  are  much 
stronger  than  many  which  have  occurred,  besides  which  the  person  inheriting  was  also  distinctly 
appointed  a  tru9tee  to  carry  the  will  into  execution."  On  the  other  side  it  is  said.  ••  the  principle 
of  holding  precatory  words  to  be  imperative  has  been  frequently  diKapproved  of,  and  the  current  of 
modern  authority  is  strongly  against  it.  Lord  Chief  Baron  Richards,  speaking  of  Uie  former  dccU 
sions  on  this  subject  thus  expressed  himself;  (10  Price,  265 ;)  •  I  hope  to  be  forgiven  if  I  entertain  a 
strong  doubt  whether  in  many  or  perhaps  in  most  of  the  cases,  the  «mstruction  was  not  adverse  to 
the  real  intention  of  the  tesUtor.  It  seems  to  me  very  singular,  that  a  person  who  really  meant  to 
impose  the  obligation  esUblished  by  the  cases,  should  use  a  course  so  circoitouf ,  and  a  languago 
so  inappropriate  and  also  obscure,  to  express  what  might  have  been  conveyed  in  the  clearest  and 
most  usual  terras-terms  the  most  familiar  to  the  testator  himnelf,  and  to  the  professional  or  any 
other  person  who  might  prepare  his  will.  -  In  considering  these  cases,  it  has  always  occurred  to  me, 
that  if  I  had  myself  made  such  a  will  as  has  generally  boon  considered  imperative,  I  should  have 
never  intended  it  to  be  imperative ;  but  on  the  eontrary,  a  mere  intimation  of  my  wirh  that  the  per. 
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■on  to  whom  I  had  given  mj  property  thoald,  if  be  pleaied,  prefer  thoee  whom  1  postponed  to  him, 
nnd  who  next  U»  him,  were  at  the  time  the  principal  object  of  my  regard.'  In  Wright  y.  Atkyru, 
(1  Vee.  &  B.  315*0  Loi^  Eldon  eaye,  *  thii  tort  of  tmet  ie  generally  a  surpriee  on  the  intention,  bat 
it  ie  too  kte  lo  correct  that'  Again  he  aaye^  •  wo  know  tho  ^oeetion  waa,  what  the  word  family 
meant  7  I  do  not  beliere  that  the  testator  intended  a  mere  tniat«  bat  that  moat  be  the  conatroction 
if  the  word  « family*  ia  properly  eonatmed.'  In  the  aame  eaae  Lord  Redeadale  aald  'that  a'l 
caaea  of  thia  description  were  to  be  considered  with  very  conaiderable  strictness,  aa  it  waa  a  yery 
ineomyenient  mode  of  diapoaition.'  The  words  aacd  by  the  ttsatator  are  not,  and  were  not  intended 
to  bo  imperative  upon  hia  aacceaaora«  Then  are  three  inataneea  in  which  he  ezpreaaea  hia  confi. 
dance ;  first,  he  •  eanfidet  in  the  approved  honmr  and  integrity  of  hia  family  to  take  no  advantage 
of  technieaJ  inaccnraciea,  bat  to  admit  all  the  email  reaervationa  oat  of  the  property ;  secondly  he 
truete  to  the  liberality  of  h»  soccessors  to  reward  old  tenants  and  aeryants ;  and  thirdly,  he  trasta 
to  their  juetiee  m  continaing  the  eatatea  in  the  male  aoeoeaaion.*  In  neither  of  theae  eaaes  Was  it 
the  intention  of  the  teatator  to  bind  hia  family,  and  in  every  of  them  he  would  have  deprecated  the 
interferonce  of  thia  conrt.  If  his  wishes  had  been  eonsnlted,  they  undoabtedly  would  have  been  to 
have  continued  the  estate  in  the  family /or  ever.  Ha  waa  awaro  that  thia  could  not  be  efiected  by 
any  legal  meana,  he  knew  that  he  conld  not  eflfectaally  settle  his  estate  so  as  to  be  unalienable, 
farther  than,  the  minority  of  the  first  tenant  in  tail ;  and  he  therofore  considered  the  best  mode  to  ac- 
compltsh  hia  wishes  waa  to  truat  to  the  hanor  of  hia  sneoeasora,  and  to  impoae  on  them  what  ia 
termed  an  imperfect  obligation^  which  waa  to  be  binding  morally  on^y."  The  coonael  insist  that 
**  the  words  aro  not  anffieitontly  atrong  to  be  eonatmed  imperative.  The  testator  trusts  to  their  jus- 
tice, a  word  clearly  importing  no  legal  obligation.^  The  counsel  fbrther  contended  that  thero  was 
a  want  of  certainty  as  to  the  subject  and  the  peraona  to  take  aa  to  the  extent  of  their  intereat.  The 
MABTsa  of  the  RoLLa. — **  Aa  a  general  rule  it  has  been  laid  down,  that  when  property  ia  given  ah. 
ioltttely  to  any  person,  and  the  same  person  is,  by  the  giver,  who  baa  power  to  command,  recom- 
mended, or  entreated,  or  wished,  to  dispose  of  that  property  in  favor  of  another,  the  recommonda- 
tbn,  entreaty,  or  wiah  ahall  be  held  to  create  a  trust ;  first,  if  the  words  are  so  used,  that  upon  the 
whofe  they  ought  to  be  construed  aa  imperative ;  secondly.  If  the  subject  of  the  recommendation  or 
wish  be  certain ;  and  thirdly,  if  the  objects  or  persona  intended  to  have  the  benefit  of  the  recom* 
mendation  or  wish,  be  alao  certain.  In  aimple  caaea  there  is  no  difficulty  in  the  application  of  the 
rule  thus  aUted.  If  a  testator  gives  1000/.  to  A.  B.  desiring,  wishing,  recommending  or  hoping 
that  A<  B.  will  at  hia  death,  give  the  same  sum,  or  any  certain  part  of  it  to  C.  D.  it  is  considered 
that  C.  D.  is  an  object  of  the  testatoi's  bounty,  and  A.  II.  is  a  trustee  for  him.  No  question  arises 
upon  the  intention  of  the  testator,  upon  the  aum  or  subject  intended  to  be  given,  or  upon  the  person 
or  object  of  the  wish.  So,  if  a  testator  gives  the  residue  of  his  estate,  after  certain  purposes  are 
answered,  to  A.  B..  recommending  A.  B.  after  his  death,  to  give  it  to  his  own  relations,  or  such  of 
his  own  relations  as  he  aball  think  moat  deserving,  or  as  he  shall  choose,  it  baa  been  considered 
thai  the  residue  of  ihe  property,  though  a  aubject  to  be  aacertaioed,  and  that  the  relations  to  bo  se- 
lected, though  persons,  or  objects  to  be  aacertained,  are  nevertheless  so  clearly  and  certainly  ascer. 
Uinable— ao  capable  of  being  made  certain,  that  the  rule  is  applicable  to  such  cases.  On  the  other 
band,  if  the  giver  accompanies  his  expression  of  wiah,  or  requeat  by  other  worda,  from  which  it  is  to 
be  collected,  that  he  did  not  intend  the  wish  to  be  imperative ;  or  if  it  appears  from  the  context  that 
the  first  taker  waa  intended  to  have  a  diacretionary  power  to  withdraw  any  part  of  the  subject  from 
the  object  of  the  wisher  request,  or  if  the  objects  are  not  auch  as  may  be  ascerUincd  with  sufficient 
ccrUinly,  it  has  been  held  that  no  trust  is  created.  Thus  the  words  •  free  and  unfettered,'  ac 
companying  the  strongest  expression  of  request,  were  held  lo  prevent  the  words  of  the  request  be- 
ing  imperative.  Any  word  by  which  it  is  expressed,  or  from  which  it  may  be  implied,  that  the  fiist 
taker  may  apply  any  part  of  the  subject  to  his  own  use,  are  held  to  prevent  the  subject  of  the  gift 
from  being  considered  certain,  and  a  vague  dcacription  of  the  object,  that  ia,  a  deacription  by  which 
the  giver  neither  clearly  definca  the  object  himself,  nor  namea  a  distinct  class  out  of  which  the  fint 
Uker  is  to  select,  or  which  leaves  it  doubtful  what  intereat  the  object  or  class  of  objects  is  to  take, 
will  prevent  the  objects  from  being  certain  within  the  meaning  of  the  rule ;  and  in  such  cases  we 
are  told  (8  Vca.  jun.  63d,  635,)  that  the  question  •  never  turns  upon  the  grammatical  import  of 
wordf— they  may  be  imperative,  but  not  necessarily  ao,  the  aubject  matter,  the  situation  of  the  par. 
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1823,  3d  and  28th  Juni».— WW.— ifnniif/y. 

Where  an  annuity  is  given  by  will  with  a  direction  that  it  shall  be  paid  monthlj,  the  6iitt  pay. 
ment  is  to  be  made  at  the  end  of  a  month  after  the  testator's  death. 

Admiral  Graves  made  two  codicils  to  hii  will.  In  the  second  codicU  was 
contained  the  following  bequest : 

**  I  give  and  bequeath  unto  Rebecca  Houghton  and  her  mother,  the  sum  of 
160/.  per  annum,  clear  of  all  expenses  ;  they  are  to  be  paid  13/.  6«.  8d.  monthly. 
In  case  her  mother  should  die  first,  the  same  to  be  continued  to  the  daughter ; 
provided  that  she  remains  single.**  The  testator  bequeathed  the  residue  of  his 
personal  estate  to  the  defendants,  Maria  Franklin  and  Elizabeth  Edwards. 

The  bill  was  filed  by  Rebecca  Houghton  and  her  mother,  for  the  usual  ac- 
counts of  the  testator's  personal  estate ;  and  to  have  a  sufficient  part  of  the  re- 
sidue appropriated  for  securing  the  annuity  of  160/. 

In  the  course  of  the  cause  a  question  was  made  as  to  the  time  from  which 
the  annuity  was  to  commence;  and  that  que^ttion  now  came  on  to  be  argued. 

Mr.  Pemherton  for  the  defendants : — An  annuity  given  by  will  cjpes  not  tie- 
come  payable  until  the  end  of  a  year  after  the  testator's  death.  In  Oibson  v. 
BoU,{a)  the  Lord  Chancellor  say;? :  "  If  an  annuity  is  given,  the  first  payment  Is 
paid  at  the  end  of  the  year  from  the  death."  The  same  point  came  on 
[*391]  ♦again  before  the  Lord  Chancellor  in  Fearns  v.  Young,{b)  in  which 
case  the  Lord  Chancellor  states,  that  it  was  not  very  well  settled 
whether  the  tenant  for  life  was  entitled  to  interest  from  the  death,  or  from  a 

(ii)7Ves.89.  (A)9Vcs.549.    See  p.  553. 

ties,  and  the  probable  interest  must  be  considered.' "  And  (10  Ves.  535)  •  wherever  the  subject,  to 
be  administered  is  trust  property,  and  the  objecU,  for  whose  benefit  it  is  to  be  administered,  are  to 
be  found  in  a  will,  not  expreSHly  creating  a  trust,  the  indefinite  nature  and  quantum  of  the  subject, 
and  tlie  indefinite  nature  of  the  objects,  are  always  used  by  the  court  as  evidence,  that  the  mind  of 
the  testator  was  not  to  create  a  trust ;  and  the  dffficuliy  that  would  bo  imposed  upon  de  court  to 
say  wbat  should  be  so  applied,  or  to  what  objects,  has  been  the  foundation  of  the  argument  that  no 
trust  was  intended;'  or  as  Lord  Eldon  expresses  it  in  another  case,  (Turn.  &  Russ.  159)  •  where  a 
Iruat  is  to  be  raised  characterized  by  certainty,  the  very  difficulty  of  doing  it  is  an  arugnicnl  which 
goes,  to  a  certain  extent,  towards  inducing  the  court  to  say,  it  is  not  sufficiently  clear  what  the  tc»- 
Uior  intended.'  I  must  admit,  that  in  the  endeavor  to  apply  iIicbc  rules  and  principles  to  tliepre- 
sent  case.  I  have  found  very  great  difficulty ;  that  in  the  repeated  consideration  which  I  have  given 
to  the  subject,  1  have  found  myself  at  diffi;rent  times,  inclined  to  adopt  different  conclusions  ;  and 
that  the  result  to  which  I  have  finaHy  arrived  has  been  attended  with  much  doubt  and  hesitation." 
His  lordship,  after  a  minute  examination  of  the  facts  of  the  case,  concludes  in  these  words;  "On 
the  whole  I  am  under  the  necessity  of  saying,  that  for  the  creation  of  a  trust,  which  ouuhtio  be 
characterized  by  certainty,  there  is  noteofficient  clearness  to  make  It  certain  that  thn  word's  of  trust 
were  intended  to  be  imperative,  or  to  make  it  certain  what  was  precisely  the  subject  intended  to  be 
affected,  or  to  make  it  certain  what  were  the  inteicsts  to  be  enjoyed  by  the  objects.  It  appears  to 
me,  therefore,  that  the  plaintiffs  hate  not  made  out  any  title,  and  that  the  bill  ought  to  be  dismissed. 
Bill  dismissed  without  costs." 
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year  afterwards;  but  that,  at  that  time,  the  opinion  of  several  of  the  masters 
was,  that  it  was  not  to  be  paid  antil  two  years.  Your  honor  decided  the  point 
in  Sloti  V.  HoUingu>ortk  ;(c)  and  from  what  your  honor  says  in  the  beginning 
of  your  judgment  in  Storer  v,  Prestage^(d)  it  must  be  inferred,  that  unless  there 
are  express  directions  for  the  commencement  of  the  annuity,  it  is  not  to  com- 
mence until  the  end  of  one  year  after  the  testator's  death. 

Mr.  Heald,  and  Mr*  Swansion^  for  the  piaintifls'. — There  is  something  in 
the  report  o(  Feams  v.  Young  which  did  not  fall  from  the  Lord  Chancellor ; 
for  his  lordship  is  made  to  say,  that  an  annuitant  is  no  more  than  tenant  for 
life.  But  the  contrary  was  decided  in  Bayley  v.  Bishop.{e)  There  it  was 
held  that  the  direction  to  lay  out  500/.  in  the  purchase  of  an  annuity  for  the 
life  of  the  testalor's  son,  was  a  gift  of  th^  500/. ;  and  that,  upon  a  bill  filed,  he 
might  have  received  the  money,  and  the  court  would  not  have  compelled  the 
trustees  to  lay  it  out  in  the  purchase  of  an  annuity.  The  cases  cited  on  the 
other  side  are  cases  of  annuities  charged  upon  the  residue ;  but  here  the  annu- 
ity is  prior  to  the  residue.  The  expressions  of  the  will  manifest  an  intention 
of  immediate  payment.  The  direction  that  the  annuity  is  to  be  paid 
by  monthly  payments,  means  *that  the  annuitant  is  to  receive  the  first  [*302*[ 
payment  at  the  end  of  the  first  month  after  the  testator's  death  ;  and  it 
is  impossible  that  the  testator  could  mean  that  the  first  payment  was  to  be  de- 
ferred until  the  end  of  thirteen  months  after  the  testator's  decease. 

Mr.  Pembertont  in  reply,  said,  that  there  was  no  difierence  between  an  an- 
nuity and  a  legacy  ;  for  that  it  was  as  difficult  to  provide  a  fund  for  the  pay- 
ment of  an  annuity  as  it  was  for  the  payment  of  a  legacy. 

The  Vicb-Chancellos  : — As  a  will  speaks  at  the  death  of  a  testator,  it 
must  be  intended  that  the  payment  of  an  annual  sum  given  by  it  is  to  com* 
mence  from  that  period,  unless  there  be  some  circumstances  or  expression  in 
the  will  to  control  that  intention.  In  this  will  there  is  no  such  circumstance 
or  expression;  and  I  am,  therefore,  of  opinion,  that  the  payment  of  this  annui- 
ty ought  to  commence  from  the  testator's  death. 


*HoeKiNB  V.  Llotd.  [♦393] 

1833.  Gth  June.— Prac<ice.—CoAl«mp<. 

Wbe»  a  defendant  m  in  contempt  for  want  of  an  aniwer,  and  aflerwardi  fi]ee  it,  if  the  plainliff 
aeto  on  Ow  annrer  he  waives  the  eontempt  and  the  defendant  need  not  obtain  an  order  to  dif 
ehargeiL 

The  defendant  being  in  contempt  for  want  of  answer,  filed  his  answer,  but 
did  not  get  the  order  to  clear  his  contempt.  The  plaintiff  afterwards  moved 
for  the  production  of  deeds  upon  an  admission  in  the  answer.    And  subse- 

(0  3BUdd.l61.    -  (il)Ihld.l67.  (#)9Vei.«. 
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quently  the  defendant  obtained  an  order  to  dismiss  the  bill  for  want  of  pro- 
secution. 

A  motion  was  now  made  on  the  part  of  the  plaintiff  to  discharf^e  the  order 
for  dismissing  the  bill,  on  the  ground  of  irregularity,  because  it  had  been  ob- 
tained before  the  defendant  had  obtained  an  order  to  clear  his  contempt. 
.  Mr.  Agar,  for  the  motion,  cited  Oreen  ▼.  Tkwmon(a). 

Mr.  Tinney^  for  the  defendant,  opposed  the  motion,  and  cited  Anbn.{b) 
Const  V.  Eher9,{e)  and  Smith  v.  Bb^eli,{d)  insisting  that  the  contempt  had 
been  waived  by  the  plaintiff  moving  jjpon  the  answer.  But  he  oflercd  to  sub- 
mit to  the  order  now  sought,  on  the  terms  of  the  plaintiff  paying  all  the 
costs  of  *^'f>  motion  to  Hi5nii>>  the  bill,  and  of  the  present  motion. 

The  Viob-Chancellor  : — A  defeadant  who  puts  in  his  answer  may  be 
discharged  of  his  contempt,  either  by  the  usual  order,  or  by  the  waiver  of  the 
plaintiff.  Here  he  did  not  obtain  the  usual  order ;  but  the  plaintiff,  by  excep- 
ting and  acting  upon  the  answer,  waived  the  contempt.[l] 


[*394]         *The  Attorney  General  v.  The  Earl  of  Abhburnham. 

1823,  7th  June.— Co«f».--CAflri<y. 
(Where  a  charity  information  is  filed  under  59  Geo.  3,  c.  91,  without  a  relator,  the  court  has  jo- 
riadiction  to  order  the  defendant  to  pay  the  attorney  geneial  his  costs. 

^This  was  a  charity  information  filed  by  the  attorney  general,  without  nam- 
ing any  relator,  under  the  59  G.  3,c  91,  s.  1  ;  and  the  question  was,  whether 
the  court  had  any  jurisdiction  to  order  the  defendant  to  pay  the  attorney 
general  his  costs.  • 

The  Attorney  General^  and  Mr.  Pemberton,  for  the  crown : — Where  the  in- 
formations are  filed  on  behalf  of  charities,  the  attorney  general  sues  at  the 
instance  of  other  parties ;  and  whenever  that  is  the  case  costs  are  given  to 
the  crown;  and  where  the  attorney  general  is  defendant  the  practice  is  to 
make  the  plaintifl^  pay  him  his  costs.  This  act  only  substituted  another 
remedy  for  charities,  in  lieu  of  the  former,  in  which  the  court  could  give 
costs.  If  the  court  has  not  that  power,  ^very  person  whose  conduct  is  at- 
tacked would  defend  it,  as  he  would  not  be  liable  to  cost9.  This  act  was  only 
intended  to  apply  a  new  and  additional  remedy ;  and  therefore,  as  it  says 
nothing-about  costs,  but  leaves  the  conduct  ftiid  decisioa  of  the  suit  the  same 
as  before,  it  leaves  the  discretion  as  to  costs  in  the  same  situation.    The  nde 

{•)  Ante,  131.  (5>  15  Ves.  1T4.  (e)  I  H/ltM.  580.  Id)  3  ¥;  dp  B.  100. 

(1]  By  praeeediof  in  tke  o»Qse,  thu  piMttf  waives  the  jstmI  of  an  alRdaTii  to  the  anaww. 
Nesbett  ▼.  Ps/Zom,  7  Gill  dt  Johns.  494.  So  the  defendant  by  proceeding,  waives  an  order  on  tbo 
plaintiff  for  seevity  for  costs.    Hay  t.  Peioisr,  B4m.  404. 
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that  the  attoroey  general  neither  receives  nor  pays  costSt  applies  only  to  suits 
respecting  any  debt  or  interest  of  the  crown.  Here  he  does  not  sue  for  any 
interest  of  the  crown.  When  the  act  says :  **  that  it  shall  be  lawful  for  the 
court  to  proceed  in  hearii^  and  deciding  the  suit,  according  to  the  due 
course  of  the  court* "  it  means  the  due  course  of  the  court  in  cases 
^instituted  before  the  passing  of  the  act.  The  principle  upon  which  a  [*395] 
relator  is  named  is  not  for  the  purpose  of  charging  the  defendants 
with  costs,  but  to  enable  them  to  receive  costs.  .The  object  of  the  act  was 
to  prevent  any  proceedings  being  commenced  for  the  purpose  of  harassing 
individuals,  it  would  be  an  extraordinary  interpretation  to  say  that  this 
statute  was  passed,  not  to  reform  abuses,  but  to  screen  delinquents  from  the 
consequences  of  misconduct. 

Mr.  WinfifieUf  for  the  trustees. 

Mr.  Sugden^  and  Mr.  SidehoUmn,  for  the  defendant : — The  king  neither  pays 
Dor  receives  costs.  The  reason  given  for  this  is,  that  as  it  is  his  prerogative 
not  to  pay  them  to  a  subject,  so  it  is  beneath  his  dignity  to  receive  them.(a) 
The  obligation  to  pay,  and  the  right  to  receive  costs,  must  be  co-^eiistcnt ;  and 
if  the  attorney  general,  as  is  admitted  on  the  other  side,  does  not  pay  costs  he 
cannot  be  entitled  to  receive  them.  The  case  mentioned  by  Mr.  Beame8(&) 
has  been  decided,  and  no  costs  were  given  to  the  crown,  though  it  was  decided 
ID  favor  of  the  crown.  The  object  of  this  act  was  to  allow  the  attorney  gen- 
eral to  apply  to  the  coprt  by  petition ;  and  the  other  mode  was  inserted  only 
to  prevent  ns  being  inferred  that  the  former  course  was  prohibited.  But  when 
Hie  nttoTDey  general  does  proceed  by  information  he  must  proceed  in  the  same 
manner  as  he  did  before  the  passing  of  the  act.  No  case  can  be  produced  in 
which  the  attorney  general  has  received  costs. 

Tlie  Attorney  General  in  reply: — If  collusion  is  suspected  between  [*396] 
the  defendants  and  the  relators,  the  attorney  general  is  served  with  no- 
tices to  atteixl  the  inquiries  before  the  master ;  he  attends  by  a  distinct  solicitor, 
and  always  receives  his  costs.  It  does  not  follow  that  the  crown  cannot  re- 
ceive costs,  because  it  does  not  pay  them.  The  practice  of  introducing  relators 
w£is  established  because  as  the  crown  might  receive,  but  did  not  pay  costs,  there 
might  be  some  person  liable  to  them.  It  is  every  day's  practice  in  the  court  of 
exchequer  for  the  crown  to  receive  costs  in  cases  of  interlocutory  applicationSi 
which  are  refused  as  being  frivolous.  In  a  late  case  the  defendant  applied  for 
further  lime  to  put  in  a  further  answer,  and  the  court  gave  the  attorney  gen- 
eral his  costs. 

The  Yicb-Cranobllob  : — ^Before  the  parsing  of  the  statute  in  question,  it 
was  the  settled  practice  of  this  court  that  the  attorney  geneal  could  not  proceed 
in  an  information  respecting  a  charity,  without  naming  a  relator,  who  might  be 
answerable  in  costs  to  the  defendants.  Upon  these  informations  in  matters  of 
charity,  where  the  merits  of  the  case  required  it,  the  constant  habit  of  the  court 

(a)  3  Black.  Com.  400.  (6)  Beamet  on  eotU,  83.  nota  3. 

Vol.  I.  30 
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was  to  subject  the  defendant  to  all  the  costs  of  the  proceeding.  And  if  this 
new  act,  (which,  for  the  purpose  of  giving  additional  facilities  to  suits  of  this 
nature,  enables  the  attorney  general  to  file  his  information  without  the  inter- 
vention of  a  relator.)  should  have  the  effect  of  relieving  the  defendant  from 
cosfs  to  which  he  was  before  liable,  it  would  certainly  be  some  surprise  upon 

the  intentions  of  the  legislature.  It  is  said  that,  although  this  result 
[•397]   may  not  have  been  *in  the  contemplation  of  the  legislature,  it  is  the 

necessary  consequence  of  a  general  principle,  that  the  crown  can  nei- 
ther pay  nor  receive  cosls.  I  find  no  such  general  principle  in  courts  of  equi- 
ty. The  attoiney  general  constantly  receives  costs,  where  he  is  made  a  de- 
fendant in  respect  of  legacies  given  to  charities  ;(c)  and,  even  where  he  is  made 
a  defendant  in  respect  of  the  immediate  rights  of  the  crown  in  cases  of  intes- 
tacy. And  where  charity-informations  have  been  filed  by  the  attorney  general, 
costs  have  been  frequently  awarded  him  in  interlocutory  matters,  independent- 
ly of  the  relator.  And  this  supposed  general  principle  which  is  asserted  by 
the  defendants,  is  not  maintained  by  any  decision,  or  by  any  dictum,  which  ap- 
pears in  any  reported  case.  Collecting  the  law  of  the  court,  in  this  case  as  in 
others,  from  its  practice,  I  am  of  opinion,  that  although  the  attorney  general, 
suing  in  discharge  of  his  public  duty,  could  never  be  made  to  pay  costs  in  a 
court  of  equity,  and  that  he  was,  therefore,  obliged  to  name  a  relator  in  mat- 
ters of  charity,  yet  it  is  not  the  rule  of  a  court  of  equity  that  he  cannot  receive 
costs,  and  that  the  defendant  must,  in  this  case,  pay  his  i^osts. 

It  is  hardly  necessary  to  notice  the  reference  that  has  been  made  to  the  case 
of  costs  in  a  court  of  law.  In  those  courts,  costs,  eo  nomine^  were  unknown 
to  the  comm&n  law,  and  were  recovered  only  by  increased  damages.  The 
statute  of  Glouce8ter,(</)  which  first  gave  costs  expressly,  did  not  extend  to 
the  king,  because  he  was  not  specially  named  ;  but  it  was  expressly  provided 
by  the  33d  H.  8,  c.  U,  that  the  king  shall  recover  his  debt  with  costs. 


[*398]  ♦Ghben  and  others  r.  Folgham  and  others. 

1823,  lOth  Juno. 

Tbo  Bolo  possessor  or  a  recipe  for  making  a  medicine,  assigned  it,  on  the  marriage  of  bis  daughter, 
to  trustees,  in  trust  for  her  and  her  husband,  for  their  lives ;  and  directed  that  after  their  deceaso 
it  should  be  sold  for  the  benefit  of  their  children.  The  mother  destroyed  the  recipe,  and  verbally 
communicated  the  contents  to  her  eldest  son,  for  the  benefit  of  )iis  brothers  and  sisters.  Upon  a 
bill  filed  against  him  by  some  of  the  younger  children,  he  was  declared  to  hold  the  secret  upon  the 
trusts  of  the  settlement,  and  was  decreed  to  account  for  the  profits  made  by  him  by  the  sale  of  the 
medicine  after  his  motbei's  death  ;  and,  as  a  sale  was  impracticable,  an  issue  was  directed  to  as- 
certain the  value  of  the  secret. 

In  1701  William  Singleton  was  possessed  of  a  recipe  fur  making  an  oint 
ment  called  *'  Dr.   Johnson's  ointment  for  the  eyes/'  the  contents  of  which 

(c)  See  Moggridge  v.  Tkaeheell,  7  Ve*  88.  (d)  6  Edw.  I.  c  1 
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were  known  only  co  himself;  and  in  the  month  of  September  in  that  year, 
upon  the  treaty  for  the  marriage  of  his  daughter  Selina  with  Timothy  Folg- 
ham,  it  was  agreed  that  the  ownei*ship  of  the  ointment,  and  the  recipe,  sliouJd 
be  settled,  after  the  decease  of  Singleton  and.his  wife,  for  the  benefit  of  Folg- 
ham  and  his  intended  wife,  and  their  issue,  in  the  manner  after  mentioned. 
Accordingly,  by  an  indenture  dated  the  12lh  of  September  1794,  and  made 
between  Mr.  and  Mrs.  Singleton' of  the  first  part,  Mr.  and  Mrs.  Folgham  of 
the  second  part,  and  three  trustees,  of  whom  the  defendant  Church  was  the 
survivor^  of  the  third  part,  in  pursuance  of  the  agreement,  and  in  considera- 
tion of  the  marriage  which  had  then  lately  taken  place,  Singleton  assigned  to 
the  trustees  the  proprietorship  of  the  medicine,  upon  trust  fur  Singleton  and 
his  wife,  during  their  lives,  and  the  life  of  the  survivor  of  them ;  and  after  the 
survivor's  decease,  upon  trust  for  Selina  Folgham,  for  her  life,  for  her  sepa- 
rate  use;  and  after  her  decease,  upon  trust  for  Folgham  for  his  life;  and  it 
was  declared,  that  if  at  the  decease  of  tKe  survivor  of  these  four  persons  there 
should  be  more  than  one  child  of  Folgham  and  his  wife,  the  trustees  should  sell 
the  ownership  of  the  ointment,  and  the  money  arising  from  the  sale 
should  be  laid  out  by  the  trustees  in  their  *names,  on  government  [*399] 
or  real  securities,  for  the  benefit  of  such  children,  in  equal  shares,  and 
to  be  transferred  to  them  at  the  usual  periods.  And  Mr.  and  Mrs.  Folgham 
covenanted,  that  if  any  of  their  children  should  survive  them,  they  should  dis- 
cover to  one  or  more  of  them  the  method  of  making  the  ointment. 

Mr.  Singleton  survived  his  wife  and  Mr.  Folgham  ;  and  on  his  death  the 
recipe   was  delivered   to  Mrs.  Folgham.     She,  assisted  by  the  defendant, 
William  Singleton  Folgham,  one  of  her  sons,  made  and  vended  the  ointment 
until  about  six  months  before  her  death ;   when,  having   previously  com-, 
municated  to  him  verbally  the  secret  of  making  the  ointment,  she  retired  into 
the  country,  and  left  him  in  the  entire  management  of  tho  concern.     In  Jan. 
1816  Mrs.  Folgham  died,  leaving  issue  the  plainlifT,  Selina  Elizabeth  Green, 
(who  afterwards  married  the  plaintiff  Stephen  Green,)  the  defendant  William 
Singleton  Folgham,  and  three  other  children,  all  of  whom  were  then  infants. 
The  recipe  was  not  found  after  Mrs.  Folgham's  death,  and  it  was  therefore 
believed  that  she  had  destroyed  it..    In  March  1816,  William  Singleton  Folg- 
ham came  of  age ;  when  Church,  the  surviving  trustee,  conceiving  that  it 
would  be  more  beneficial  to  the  parties  interested,  that  W.  S.  Folgham  should 
make  up  and  vend  the  ointment  according  to  his  mother's  instructions,  for  the 
benefit  of  himself  and  his  brothers  and  sisters,  than  that  the  secret  should  be 
sold,  an  indenture,  dated  the  22d  day  of  June  1816,  was  marie  between  W. 
S.  Folgham  of  the  one  pari,  and  Church,  and  one  Hall,  of  the  other  part ;  by 
which,  after  reciting  that  the  secret  of  making  the  ointment  had  been  com- 
municated   to   W.  S.  Folgham   by  his   mother,  for  the  benefit  of  himfielf 
and  his  brothers  and  sisters,  W.  S.  Folgham  covenanted  to  make  up 
and  sell  *lhc  ointment,  and  twice  in  every  year  to  pay  to  Church  and    [♦400J 
Hall  four   fifths  of  the  clear  profits,  after  deducting  25/.  per  cent, 
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yearly  from  ihe  gross  amount  of  the  sales,  for  his  trouble.  And  it  was  de- 
clared that  Church  and  Hall  should  stand  possessed  of  the  four  fifths  of  the 
profits,  in  trust  for  Mr.  and  Mrs.  Folgham's  other  children. 

W.  S.  Folgham  made  up  and  sold  the  ointment,  and  disposed  of  the  profits 
according  to  the  provisions  of  this  deed.  In  March  1817,  Mrs.  Green  came 
of  age ;  and  on  the  17th  of  September  in  that  year,  she,  at  W.  S-  Folgham's 
request,  signed  an  agreement  to  transfer  to  him  all  her  interest  in  the  oint- 
ment, in  consideration  of  his  paying  an  annuity  of  100/.  to  her,  and  to  the 
plaintiff  Stephen  Green  (to  whom  she  was  then  about  to  be  married)  for  their 
lives;  and  on  the  28d  of  the  same  month  she  also,  at  W.  S.  Folgham's  request, 
executed  a  deed  poll  confirming  the  indenture  of  the  22d  of  June  1816. 

The  bill  did  not  take  any  notice  of  the  recital  before  mentioned  in  the  in- 
denture of  June  1816;  but  it  charged  that  the  provisions  made  by  that  inden- 
ture for  the  plaintiff  Mrs.  Green,  and  the  other  younger  children  whilst  they 
were  under  age,  was  very  disadvantageous  to  them :  that  Church  and  Hall 
acted  in  concert  tc^ether,  and  had  imposed  upon  them  in  respect  of  the  pro- 
visions of  that  deed :  that  Mrs.  Green  was  imposed  upon  by  W.  S.  Folgham 
in  respect  of  the  deed  poll  of  September  1817:  that  she  was  ignorant  of  its 
contents  when  she  executed  it ;  that  it  was  obtained  from,  her  by  fraud :  that 
the  annuity  of  100/.  a  year  was  a  grossly  inadequate  consideration 
[MOl]  for  the  share  of  the  profits  of  the  ointment  to  which  she  was  ^entitled 
under  the  settlement :  that  W.  S.  Folgham  held  the  proprietorship  of 
the  ointment  subject  to  the  trusts  of  the  settlement :  that  those  trusts  ought  to 
be  performed,  and  the  ownership  of  the  ointment  sold,  as  directed  by  that  io- 
strument. 

The  bill  prayed,  that  the  deeds  of  June,  1816,  and  September,  1817,  and  the 
agreement,  might  be  declared  fraudulent  and  void,  and  be  delivered  up  to  be 
cancelled :  that  the  trusts  of  the  settlement  of  September,  1704,  might  be 
performed  :  that  an  account  might  be  taken  of  the  quantities  of  the  ointment 
sold  since  Mrs.  Folgham's  death,  and  of  the  moneys  produced  by  the  sale : 
that  one  fifth  of  the  profits  might  be  paid  to  the  trustees  of  Mr.  and  Mrs. 
Green's  marriage  settlement,  and  three  fifths  be  placed  out  at  interest  for 
the  benefit  of  the  three  other  younger  children  :  that  the  ownership  of  the 
ointment  might  be  sold,  and  the  proceeds  applied  according  to  the  trusts  of 
the  settlement ;  and  that  W.  S.  Folgham  might  be  restrained  from  divulging 
the  method  of  preparing  the  ointment. 

W.  S.  Folgham,  by  his  answer,  said,  that  the  existence  of  the  settlement 
was  not  known  to  him  until  long  after  he  had  been  in  possession  of  the  secret 
of  preparing  the  ointment:  that  his  mother  communicated  the  secret  to  him 
without  imposing  any  conditions  on  him,  or  staling  that  any  other  person 
was  to  partake  of  the  profits  of  the  ointment ;  and  he  submitted  whether,  un- 
der these  circumstances,  his  brothers  and  sisters  took  any  interest  in  the 
ownership  of  the  ointment  under  the  trusts  of  the  settlement,  and  whether  he 
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was  bound  by  the  proviaioos  thereof.  He  admitted  that  he  came  of 
age  on  the  20th  of  March,  1816 ;  and  that,  ^having  become  acquaint-  [*402] 
ed  with  the  contents  of  the  settlement,  he  was  desirous  that  his  bro- 
thers and  sisters  should  partake  of  the  profits  of  the  ointment ;  and  that  he  ac- 
cordii^ly  executed  the  indenture  of  June,  1816  ;  and  he  submitted  that  that 
deed,  having  been  made  for  the  interest  of  all  the  infants,  ought  not  to  be  dis- 
turbed. He  said  that  he  had  devoted  his  whole  time  and  attention  to  the  con* 
duct  of  the  business,  and  was  brought  up  with  the  fulLexpectation  of  having  the 
profits  for  his  provision ;  and  that,  in  order  to  assist  his  mother  in  the  busi- 
ness, he  had  given  up  a  situation  which  he  had  filled  for  five  years ;  and  that, 
in  the  course  of  conducting  the  business,  he  had  ben  obliged  to  forego  many 
advantageous  opportuoites  of  advancement  in  other  pursuits ;  and  he  denied 
all  the  allegations  in  the  bill  as  to  the  deed-po^l  and  agreement  having  been 
obtained  from  Mrs.  Green  by  fraud  or  surprise,  and  as  to  the  annuity  of 
lOOL  being  an  inadequate  consideration  for  her  share  of  the  profits  of  the  oint- 
ment. 

The  cause  now  came  on  to  be  heard  on .  the  bill  and  answer. 

Mr.  JXni'l,  and  Mr.  Oirdlesiane^  for  the  plaintifls : — The  communication  of 
the  secret  by  the  mother  to  the  defendant  W.  S.  Folgham  was  a  breach  of 
trust ;  and,  as  he  gave  no  consideration  for  the  secret,  he  must  be  consider- 
ed as  holding  it  subject  to  the  trusts  of  the  settlement*  At  all  events  he  is 
preduded,  by  the  recital  in  the  indenture  of  June,  1816,  from  saying  that 
the  secret  was  disclosed  to  him  for  his  own  benefit.  It  is  impossible  that 
the  deed  of  1816,  can  be  supported,  as  the  trustees  had  no  authority  to 
make  the  arrangement  which  it  was  tlie  object  of  that  deed  to  carry  into 
eflect. 

•Mr.  Hone,  and  Mr.  Knight,  for  the  defendant  W.  S.  Folgham :—  [•403] 
The  argument  in  this  case  divides  itself  into  two  heads :  first,  whether 
this  secret  is  property  on  which  the  court  can  act;  and,  secondly,  whether  it 
was  not  communicated  under  such  circnmstances  as  to  prevent  the  court  from 
acting,  except  under  the  deed  of  1816,  by  which  W.  S.  Folgham  is  willing  to 
be  bound. 

1st.  This  is  a  mere  verbal  secret;  it  was  never  committed  to  writing. 
Now  can  the  court  perform  a  trust  which  is  fastened  upon  a  substance  so  sha- 
dowy as  this  ?  It  never  can  be  ascertained  whether  the  secret  disclosed  is  or 
is  not  the  real  secret.  There  can  be  no  property  in  a  subject  of  this  nature. 
Newhery  v.  James,(a)  Williams  v.  Williams.(b)  Nor  is  even  the  exclusive 
enjoyment  of  it  protected  by  patent.  No  such  relief  as  is  sought  by  the  bill 
can  be  granted  ;  for  the  piaintifTs,  in  fact,  pray  for  a  specific  performance  of 
the  original  settlement. 

(a)  3  Mer.  446. 

(A)  3  Mer.  157.    But  tee  Ytnmit  r.   WinWord,  1  J.  4t  W.  394;  and  Bryw»  v.   Whitehead, 
mote,  74. 
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2d.  This  secret,  which  the  parties  attempted  to  make  the  subject  of  a  set- 
tiement,  is  revealed  to  a  person  ignorant  of  the  trusts  of  that  settlement ;  and 
the  question  is,  whether  a  person  coming  to  the  knowledge  of  a  secret  under 
such  circumstances  does  not  take  it  in  such  a  manner  as  not  to  subject  him  to 
any  trust  ?  The  question  whether  he  is  a  trustee,  does  not  (*epend  upon  his  beir^ 
the  depositary  of  the  secret ;  but  whether  it  was  revealed  to  him  under  such 

circumstances  as,  if  a  bill  had  been  filed  against  him,  he  would  have 
[•404]    been  declared  a  trustee.     The  communication  was  *made  to  him  by 

his  mother,  under  no  trust.  He  made  no  promise,  at  the  time,  that 
he  would  hold  it  for  the  benefit  of  his  brothers  and  sisters.  If  the  secret  was 
originally  disclosed  without  any  trust,  can  this  court  now  affect  his  con- 
science 7  Unless  he  originally  took  It  as  a  trustee,  nothing  that  occurred 
subsequently  can  make  him  a  trustee.  When  the  settlement  was  discovered 
no  new  equity  arose.  Because  it  was  a  breach  of  trust  in  the  mother  to  dis- 
close the  art  of  making  this  ointment,  it  does  not  follow  that  a  trust  was  fixed 
on  the  person  to  whom  it  was  disclosed.  Suppose  this  defendant  had  com- 
municated the  secret  to  another  person,  it  would  not  have  been  a  breach  of 
trust  in  him,  and  he  could  not  have  been  restrained  from  revealing  it ;  and  if 
he  could  not  have  been  restrained  from  revealing  it,  what  is  there  in  this  court 
to  compel  him  to  reveal  it  for  the  benefit  of  the  plaintiffs  ?  Besides.  W.  S. 
Folgham  did  give  a  valuable  consideration  for  the  secret ;  for  he  swears,  in 
his  answer,  that  he  gave  up  a  very  lucrative  situation  for  it.  We  then  come 
to  the  deed  of  1816 :  W.  S.  Folgham  submits  to  it,  and  is  willing  to  be  bound 
by  it.  But  the  plaintiffs,  at  one  time,  repudiate  that  deed,  and.  at  another,  in- 
sist  i]pon  it,  and  claim  the  benefit  of  the  recital.  But  as  admissions  made 
pending  a  compromise  are  not  the  subjects  of  evidence,  so  an  admission  made 
upon  a  family  agreement  cannot  be  taken  advantage  of  against  the  party  ma- 
king it.  Can  a  party  who  seeks  to  set  aside  u  deed  of  family  compromise 
take  advantage  of  such  an  admission  as  an  estoppel  and  then  set  aside  the 
deed  upon  which  that  estoppel  arises?  He  cannot  destroy  the  deed,  and  then 
take  advantage  of  it.     Besides,  the  facts  staled  on  the  record  contradict  that 

recital ;  and  if  the  plaintiffs  had  not  set  their  cause  down  on  bill  and 
[•405]    answer,  but  had  filed  a  replication  ♦we  could  have  produced  evidence 

to  explain  away  that  recital,  which  we  are  now  precluded  from 
doing  by  their  not  adopting  that  course.  What  benefit  will  thev  derive  from 
avoiding  the  deed  ?  For  if  the  deed  is  declared  void,  their  situation  will  be 
the  same  it  was  before  the  deed  was  executed. 

Mr.  Menvale  for  the  defendant.  Maria  Folgham  :_The  arrnngement  made 
by  the  deed  in  1816  was  extremely  beneficiaf  to  my  client,  and  lier  interests 
w  II  be  greatly  prejudiced  if  that  deed  is  set  aside.  The  decree  sought  bv  this 
bm  IS  one  which  the  court  could  not  enforce.  The  bill  prays  that  the  o^ner- 
ship  of  this  ointment  may  be  sold.  Now.  supposing  the  court  were  to  decree 
a  sale,  how  could  it  enforce  it  ?    What  are  the  acfs  which  W.  S.  Folgham  is 
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to  do,  in  order  to  give  eflect  to  the  sale ;  and  how  is  the  court  to  compel  him 
to  do  those  acts  ?  The  Lord  Chancellor  has  decided  that  it  is  impossible  to 
enrorce  the  n^ative,(c)  and  it  is  mach  more  difficult  to  enforce  the  affirma- 
tive. 

Mr.  BeU,  and  Mr.  Pepys,  for  the  trustees. 

The  YicB- Chancellor  : — ^II  was  stated,  at  the  bar,  that  the  derendant,  W. 
S.  Folgham,  was  a  purchaser  of  this  secret  for  a  valuable  consideration,  with- 
out notice  of  the  settlement ;  but  no  such  case  is  made  in  his  answer.  And, 
after  the  admission  made  by  him  in  his  answer  that  he  voluntarily  considered 
himself  as  a  trustee  for  the  marriage  settlement,  and  after  the  execu- 
tion of  the  deed  of  *  June  1816,  which  is  not  impeached,  he  cannot  [*406] 
successfully  assert  a  personal  title  to  this  secret. 

By  the  terms  of  the  marriage  settlement  the  trustees  were  directed  to  sell 
this  secret  upon  the  death  of  Selina  Folgham  ;  and,  having  no  authority  to  deal 
with  this  subject  as  they  have  in  fact  dealt  with  it  by  the  deed  of  June  1816, 
that  deed  is  merely  void  against  the  younger  children,  who  were  all  then  in- 
fants. The  subsequent  agreement  of  September  1817,  by  which  Selina  Green 
engaged  to  assign  her  interest  in  the  secret  to  the  defendant  for  the  annuity 
therein  stated,  being  abandoned  at  the  bar,  is  now  out  of  the  question.  The 
defendant,  W.  S.  Folgham,  being  to  be  considered  therefore  as  a  trustee  of  this 
secret  under  the  settlement,  the  first  relief  to  which  the  plaintiffs  are  entitled 
is,  thai  he  should  come  to  an  account  for  the  profits  actually  made  by  him  since 
the  death  of  his  mother,  frpm  the  sale  of  the  ointment,  having  a  reasonable  al- 
lowance made  to  him  for  his  time  and  trouble  in  preparing  and  vending  the 
same.  If  this  secret  could  be  made  a  subject  of  sale,  the  plaintiffs  would  be 
next  entitled  to  ask  from  the  court  that  a  sale  should  be  directed  accordingly. 
But,  inasmuch  as  the  court  has  no  possible  means  either  to  communicate  this 
secret  to  a  purchaser  with  certainty,  or  to  protect  him  in  the  enjoyment  of  it 
a  sale  becomes  impracticable.  .  But  although  the  court  can  not  direct  a  sale, 
it  has  the  power  of  taking  a  course  which,  in  point  of  advantage,  will  be  equiva- 
lent  to  the  plaintiffs.  It  can  inquire  what  would  be  the  value  of  this  secret  to 
sell,  provided  it  could  be  made  the  subject  of  sale  ;  and  the  annual  profits  which 
have  actually  been  made  by  the  sale  of  the  ointment  from  the  death  of  the 
mother  will  be  a  fair  criterion  by  which  that  value  may  be  estimated. 
•I  think  that  this  value  is  more  fit  for  the  consideration  of  a  jury  than  [•407] 
of  the  master ;  and,  after  decreeing  the  account  of  the  profits  from  the 
death  of  the  mother,  in  the  manner  which  I  have  stated.  I  shall  direct  the  par- 
ties  to  proceed  to  an  issue  at  law,  in  order  to  try  what,  at  the  date  of  this  de- 
cree,  was  the  pecuniary  value  of  the  secret  for  the  preparation  of  the  ointment 
in  the  pleadings  mentioned,  called,  -  Dr.  Johnson's  ointment  for  the  eyes,  or  the 
golden  ointment.''    The  circumstances,  that  the  plaintiff  Selina  Green  s  mterest 

ic)  In  N€wbery  r.  Jime$,  tnd  mUiamM  v.  WiUiamB,  before  cited. 
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iQ  the  secret  is  made  the  subject  of  her  marriage  settlement,  and  that  one  or 
more  of  Mrs.  Folgham's  children  are  still  infants,  are  not  material  for  present 
consideration. 

Let  further  directions  and  costs  be  reserved. 


DsoRKB  ur  Grbsh  v.  FoLeHAM. 


Thii  court  doth  order  and  deorae,  that  it  be  referred  to  Mr.  Cipes»  one  of  the  maeten  of  thii 
eoart,  to  take  an  account  of  the  monej  received  by  the  defendant,  W.  S.  Folg^ham,  or  by  any  per- 
son or  persona  by  his  order,  or  for  hie  use,  in  respect  of  the  sales  of  the  ointment,  or  medical  pre- 
paration,  called,  dtc.  since  the  death  of  Selina  Folgham,  in  the  pleadings  named ;  and  also  an  ae- 
eoant  of  his  charges  and  expenses  in  the  preparation  and  sale  of  the  said  ointment ;  and  in  taking 
the  said  sccount  the  master  is  to  consider  what  wonld  be  a  reasonable  compensation  to  the  defes- 
dant,  W.  S.  Folgham,  in  respect  of  the  preparation  and  sale  of  iho  said  ointment :  And  it  is  or- 
dered, that  the  said  master  do  take  an  account  of  the  payments  which  have  been  made  by  the  said 
W.  S.  Folgham  to  or  for  the  use  of  his  brothers  and  sisters  respectively,  since  the  death  of  the 
said  Selina  Folgham ;  and  for  the  better  taking  sneh  aecoants,  the  parties  are  to  prodnce,  npon 
oath,  all  books,  papers,  dbe.  and  are  to  be  examined  on  intemgatones,  &e. ;  And  it  is  ordered, 
that  the  parties  do  proceed  to  a  trial  at  law  in  his  majesty's  court  of  common  pleas,  at  the  sitting* 
after  next  Michaelmas  term  on  an  issue  to  try  what  is,  on  the  28lh  day  of  June  1823,  the  value  to  the 

defendant,  W.  S.  Folgham,  of  the  recipe  for,  or  the  art  or  method  of  preparing  the  said  oint- 
[•408]  ment ;  and  in  such  issue  the  said  {^ntiA  are  to  be  tifo  vplainti A  at  law,  and  the  said  W.  8. 

Folgham  is  to  be  defendant  at  law,  who  is  for  with  to  name  airattoniey,  aocept  a  declaialion, 
appear  and  plead  to  issue ;  and  it  is  ordered,  that  the  said  master  do  settle  the  issue  in  case  the  parties 
differ.  And  this  court  doth  reserve  the  consideration  of  all  further  directions,  and  of  the  costs  of 
this  suit,  until  after  the  said  master  shall  have  made  his  report,  and  the  trial  of  the  said  issne ;  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  to  this  coart  as  there  shaH  be  occasion. 

Reg.  lib.  1633,  A.  §61. 3338. 


KiRKPATBicK  and  another  v.  Dbnivstt. 

1833, 11th  June.— JurtMltefton. 

A  general  demurrer  to  a  bill  by  the  aesigneee  of  a  brafcnipt,  to  rartrain  an  aetioa  by  him  to  tiy 
the  validity  of  the  commission,  allowed. 

The  defendant  had  been  found  a  bankrupt  under  a  commission  issued  in 
October  1810.  The  plaintiffs  were  faisiissignecs.  The  question  was,  whe« 
ther  the  filing  of  a  bill  for  an  injunction  was  the  proper  course  to  be  adopted 
by  them  to  prevent  the  bankrupt  from  proceeding  in  an  action  which  he  bad 
commenced  in  order  to  try  the  validity  of  his  commission. 

The  defendant  had  submitted  to  the  commission  and  obtained  his  certificate 
in  January  1819.  He  took  no  step  to  impeach  it  until  he  brought  the  action. 
But  in  April  1819,  the  defendant's  son,  in  collusion,  as  the  bill  alleged,  with  the 
defendant,  presented  a  petition  for  the  purpose  of  superseding  the  commission, 
on  the  following  grounds :  that  the  petitioning  creditor's  debt  was  usurious : 
that  the  commission  was  obtained  by  collusion  between  the  defendant  and  the 
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petitioning  creditor ;  and  that  there  was  no  evidenoe  of  an  act  of  bankruptcy. 
On  the  97th  April  1819  thiai  petition  was  diimissed. 

The  piamtiffs  had  entered  into  several  contracts  for  the  sale  of  the 
bankropt's  estates.    But  these  contracts  *were  not  completed,  in  con-    [*409] 
sequence,  as  the  bill  stated,  of  his  having  declared  his  intention  of  dis* 
pating  the  commission  ;  and,  in  Trinity  term  1822,  an  action  was  brought  by 
him  against  the  plaintiffs  for  that  purpose. 

The  bill,  after  stating  these  facts,  prayed  that  it  might  be  declared  that  the 
defendant  had  submitted  to  and  acknowledged  the  validity  of  the  commission ; 
and  that  he  might  be  perpetually  enjoined  from  proceeding  in  the  action,  and 
from  all  other  proceedings  to  impeach  or  supersede  the  commission. 

To  this  bill  the  defendant  filed  a  demurrer,for  want  of  equity. 

Mr.  Treshte^  for  the  defendant : — The  case  of  Fhwer  v.  Herberi{a)  is  the 
only  one  in  which  a  bill  like  this  has  been  entertained.  1  have  looked  at  that 
case  in  the  registrar's  book«  and  I  find  that  the  bankrupt  had  there  delayed  to 
bring  his  action  until  the  assignees  were  about  to  declare  a  dividend.  That  is 
not  the  case  here :  for  these  plaiotiflfs  have  done  nothing  under  the  commission. 
There  too  the  petitioning  creditor's  debt  arose  on  account ;  and  Lord  Hard- 
wicke  said,  that  he  did  not  know  how  it  could  be  determined  without  taking 
thai  accoontf  which  could  not  be  taken  in  an  action  at  law ;  and  he  granted 
the  injunction  till  the  hearing  of  the  cause.  The  diflerence  between  that  case 
andih'is  IS,  that  the  petition  in  1810  represented  the  commission  as  founded  on 
a  usurious  debt,  and  that  the  assignees  have  advertised  the  estate  for  sale  in 
lots,  and  entered  into  contracts  for  sale ;  and  that  those  contracts  are 
not  completed  *on  account  of  the  bankrupt  disputing  the  commission.  [*410] 
Therefore  it  is  quite  evident  that  those  questions  must  be  decided  at 
law.  Here  the  action  was  brought  in  Trinity  term  1822,  and  the  plaintiffs  have 
waited  until  the  defendant  was  on  the  point  of  trying  it,  and  then  they  have 
filed  this  bill.  This  is  not  a  case  in  which  the  court,  even  if  it  has  jurisdiction, 
ought  to  interfere  under  the  authority  of  the  case  decided  by  Lord  Hard  wicke. 
But  the  court  has  no  jurisdiction  to  interfere  in  this  case.  The  proper  course 
would  have  been  for  the  plaintiffs  to  present  a  petition,  and  not  to  have  taken 
a  course  which  is  attended  with  great  delay  and  expense. 

Mr.  BelL  and  Mr.  Wakefield,  for  the  plaintiffs :— The  question  is  not  so  much 
whether  this  bill  can  be  maintained,  as  whether,  if  a  bankrupt  avails  himself 
of  the  benefit  of  his  commission,  and  takes  his  certificate,  and  protects  himself 
under  it,  and  thereby  adopts  it,  he  can  be  allowed  to  bring  an  action  at  law  to 
dispute  the  commission.  The  objection  to  tliis  bill  is  founded  on  the  want  of 
jurisdiction  in  this  court  to  entertain  this  suit,  and  not  on  any  ground  of  equity. 
That  objection  cannot  be  taken  by  way  of  general  demurrer. 

The  Vicb-Chancblloe:— The  bill  does  not  allege  that  the  commission  is  a 
valid  one,  or  that  the  bankrupt  brings  the  action  only  with  a  view  to  harass 

(a)  3  Vea.  326. 
Vol.  I.  31 
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his  assignees.  The  sole  ground  on  which  the  bill  rests  is,  that  the  bankrupt 
has  obtained  his  certificate ;  and  the  question  raised  upon  the  bill  is,  whether 
that  is  a  sufficient  reason  for  restraining  a  bankrupt  Trom  all  proceeding  to  dis- 
pute bis  commission,  whatever  may  be  the  nature  of  his  objection,  or  however 

late  be  may  have  discovered  it. 
[*411]        *The  objection  as  to  the  jurisdiction  was  net  taken  in  the  case 

referred  to.  The  proper  and  familiar  course  to  obtain  the  object  of 
this  suit  is  by  petition,[l}and  if  this  bill  would  lie,  a  bill  in  the  court  of  ex- 
chequer would  also  lie ;  and  bankruptcy  would  thus  come  indirectly  to  be  ad- 
ministered in  that  court. 

Independently,  however,  of  the  question  of  jurisdiction,  I  shall  allow  this  de- 
murrer, upon  the  ground  Ihat  the  bill  does  not  state  a  case  which  entitles  the 
assignees  to  the  irijuoction. 


Davis  t?.  Getty  and  others. 


_j  13th  and  98th  Jnne.^AwMrd, 
Where  it  ia  one  of  the  tema  of  an  a|rMenient  to  refer  dapvtes  to  arbitimtion,  that  the  mhni^ 
■ioD  ■hall  be  made  a  role  of  a  coart  of  eonmon  law  if  either  party  rehire  it,thia  eoart  haa  no  jaria- 
diction  to  relieve  agrainat  the  award,  althoa(jrh  the  lubmisBion  has  not  been  made  a  rule  of  the  court 
of  common  law  within  the  time  limited  by  the  statute. 

The  plaintifi^  and  the  defendant  Mary  Getty,  having  disputes  with  each 
other,  agreed  that  they  should  be  referred  to  arbitration,  and  that  the  ^ubmis- 
sion  should  be  made  a  rule  of  the  court  of  common  pleas  if  either  parly  re- 
quired it.  The  award  made  in  pursuance  of  this  agreement  directed  the 
plaintiff  to  pay  a  certain  sum  of  money  to  the  defendant ;  but  neither  the  sub- 
mission nor  the  award  was  made  a  rule  of  court. 

The  object  of  the  bifl  was  to  prevent  the  defendant  from  availing  herself  of 
the  award :  and.  upon  a  motion,  made  by  the  plaintiff,  to  restrain  a  proceeding 
taken  by  the  defendant  with  that  view, 

Mr.  Agar,  and  Mr.  Duckworth,  for  the  defendant,  objected,  that,  as  it  had 
been  agreed  between  the  parlies,  that  the  submission  to  arbitration 
[M12]  should  be  made  a  rule  of  the  court  of  common  pleas,  this  court  had  ♦no 
jurisdiction  to  relieve  the  plaintiff  fr«im  the  effect  of  the  award. 

Mr.  Hart,  and  Mr.  Garratt.  for  the  plaint  iff  .—This  court  is  not  deprived 
of  Its  jurisdiction  over  the  subject  matter  of  this  suit ;  for  the  submission  to  ar- 
bitration  has  never  been  made  a  rule  of  the  court  of  common  pleas.  It  is 
plain,  from  the  language  of  the  Isl  sect,  of  Otb  and  lOlh  W.  3,  c.  15,  that  the 
legislature  did  not  mean  to  transfer  the  jurisdiction  over  awards.  It  only 
meant  to  give  either  party  the  privilege  of  making  it  a  rule  of  court  if  he 

[1]  Vide  Marriott  V.  WhiU,  ante,  20,  note. 
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pleased  ;  not  to  compel  hkn  to  do  so;  but  to  leave  him  at  liberty  to  enforce 
the  award  by  an  action,  if  he  preferred  -that  coarse.  In  Owinneti  v.  BannU^ 
ler,(a)  the  submission  had  actually  been  made  a  rule  of  a  court  of  law.  In  Steff 
V.  Andrema^i^)  the  Vice-Chancellor  observes :  *"  If  made  a  rule  of  court,  this 
court  could  not  act.  The  jurisdiction  would  be  transferred  to  the  court  in 
which  the  submission  was  made  a  rule*  But  if  the  submission  is  not  acted  upon, 
no  other  court  acquires  jurisdiction,  for  no  process  of  contempt  lies.  It  is  the 
same  as  if  no  such  submission  had  been  made.^  And  his  honor  therefore 
overruled  the  plea.  That  case  is  completely  in  point  Ooodman  v.  Say^ 
^s(c)  gives  countenance  to  the  same  principle.  For  if  the  master  of  the 
rolls  had  thought  that  lie  had  no  jurisdiction,  he  would  not  have  entered 
into  the  facts  of  the  case  in  delivering  his  judgment  If  a  party  does  not 
choose  to  enforce  the  award  by  attachment,  but  brings  an  action,  he  wilt 
not  afterwards  be  allowed  to  waive  his  action,  and  proceed  by 
attachmcnt.(i/)  Therefore  as  the  defendant  *has  taken  a  proceed*  [*4Id] 
ing  to  enforce  the  award,  she  has  abandoned  the  jurisdiction,  and 
can  no  longer  make  the  submisstun  a  rule  of  court.  Suppose  a  reference  was 
obtained  by  fraud,  and  that  an  award  was  made,  and  an  action  brought 
upon  it,  and  that  the  defendant  pleaded  the  fraud,  (which  would  give  him  a 
legal  defence  to  the  action,)  would  a  court  of  equity  say  that  he  could  not 
come  to  it  for  a  discovery  as  to  the  fraud  T  Tho  language  of  the  act  is  not 
thai  no  other  court  shall  have  jurisdiction,  but  that  no  other  court  shall  stop 
the  process. 

The  construnion  which  the  Lord  Chancellor  has  put  upon  the  last  section 
of  this  act  is,  that  no  otiier  court  shall  set  aside  the  award  except  that  of 
which  the  submission  is  mide  a  ruie.(«)  So  that  the  whole  purview  of  the 
act  looks  to  its  being  made  a  rule  of  the  court  The  effect  of  the  statute  is, 
that  if  the  submission  is  made  a  rule  of  court,  then  that  court  obtains  the 
jurisdiction,  which  is  given  it  by  the  second  section,  to  set  the  award 
aside,  and  also  the  jurisdiction  given  it  by  the  first  section  to  enforce  the  award. 
We  submit,  therefore,  upon  the  l.inguage  of  the  act,  and  upon  the  authorities 
which  have  been  cited,  and  particularly  Steff  v.  Andrews,  that,  as  this  award 
has  not  been  made,  and  cannot  now  be  mide  a  rule  of  court  by  the  other  parly 
we  have  a  right  to  apply  to  this  court  for  relief. 

The  Vicb-Chancbllor  : — The  statute  of  W.  3,  for  determining  differences 
by  arbitration,  had  two  objects :  first,  to  give  the  parlies  the  process  of  con- 
tempt for  enforcing  the  award  ;  and  next,  to  make  awards  final,  un- 
less complaint  was  made  ♦within  a  limit'jd  time,  in  that  court  [^414 
to  which  the  parties  had  agreed  to  give  jurisdiction,  by  consenting  that 
the  submission  should  be  made  a  rule  of  it  The  statute  limits  no  time  within 
which  the  party  who  seeks  to  enforce  the  reward  is  to  make  his  application  to 
the  court  for  that  purpose ;  but  the  party  who  seeks  to  set  aside  the  award  is 

(«)  14  Vw.  530.  (A)  2  Midd  6.  (c)  2  J..&  W.  219. 

(rf)  Badle^  r.  I^vtday,  1  Bm.  Sl  Pall.  81.  («)  1^  Vcn.  534. 
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to  make  his  application  to  the  court  before  the  last  day  of  the  next  term  after 
the  award  is  made.  The  court,  however,  has  no  jurisdiction  either  to  enforce 
the  award  or  to  set  it  aside,  until  the  submission  be  actually  made  a  rule  of 
the  court  Either  party  may  make  the  submission  «  rule  of  the  court, 
and  may  obtain  the  aid  of  the  court,  either  to  enforce  or  avoid  the 
award,  by  taking,  in  due  time,  that  preliminar^step.  The  argument  for 
the  plaintiflf  admits  that,  if  he  had  taken  that  preliminary  step  in  due  lime, 
this  court  would  have  had  no  jurisdiction.  But  it  is  contended  for  him  that,  be- 
cause he  failed  to  take  thai  step,  not  only  is  the  jurisdiction  transferred  to  this 
court,  but  he  is  relieved  from  all  limitation  as  to  the  time  within  which  he  is 
to  make  his  complaint  against  the  award.  I  can  not  consider  that  it  was  the 
intention  of  the  legislature  (o  leave  it  to  a  party  who  meant  to  complain  of 
the  award  to  escape,  at  his  pleasure,  from  the  provisions  of  the  statute.  I 
consider  it  to  be  the  duty  of  a  party  who  means  to  complain  of  the  award,  to 
make  the  submission  a  rule,  so  as  to  give  the  proper  court  jurisdiction  ;  and 
that,  if  he  fail  to  do  this  in  due  time,  he  can  not  by  his  own  default,  create  a 
new  jurisdiction  in  this  court,  and  defeat  the  limitation  of  time  fixed  by  the 
statute.[l] 


[•416j  •Williams  v.  Bacon  and  others. 

1833,  I3th  Jane.— Ttf  Ae«. 

At  the  trial  of  an  iaine  to  aceertain  whether  one  of  the  defendants,  a  layman,  was  entitled  to  the 
tithee,  or  a  modcu  in  lieu  of  the  tithee,  of  certain  lands,  it  was  proved  that  a  payment,  described 
as  a  tithe  or  rate-tithe,  issoing  out  of  the  lands  in  question,  have  been  conveyed  by  the  defendant'* 
title-deeds  for  the  last  150  years,  and  that  this  payment  had  been  received  by  him  and  his  ances. 
tors,  and  that  no  tithe  had  been  paid  to  the  plaintiff,  the  rector,  within  living  memory ;  and  a  ver. 
diet  was  foand^for  the  defendant. 

A  motion  for  a  new  trial  by  the  rector,  was  refused. 

The  bill  was  filed  by  the  rector  of  ihe  parish  of  Markfield,  against  the  oc- 
cupiers x)f  certain  lands  in  that  parish,  and  against  Charles  March  Phillipps, 
Esq.  and  it  prayed  for  an  account,  and  payment  of  the  tithes  of  those  lands. 

The  occupiers  in  their  answer  staled,  that  the  lordship  of  Markfield  consist- 
ed partly  of  ancient  inclosed  lands,  consisting  of  116  acres,  or  thereabouts, 
lying  together,  and  called  and  well  known  by  the  name  of  the  CliflT  Slade.  They 
then  set  forth  the  boundaries  of  these  116  acres,  and  added  that,  during  the 
several  years  mentioned  in  the  bill,  the  occujjiers  of  the  lands  called  the  CiiflT 

[1]  This,  and  the  subiequcnt  case  of  Daw9on  v,  Sadler,  post.  537,  are  reviewed  by  Walworth 
Ch.  in  Toppan  v.  Heath,  1  Paige,  293.  whosubscribes  to  the  doctrine  of  the  text ;  hinting  however, 
that  an  extreme  case  might  arise,  In  which  chancery  would  interfere.  Vide  NiehoU  v.  Roe,  5  Sim. 
156.    S.  C.  3  Mylno  &  Keen©,  431.    Bloomer  v.  Sherman,  5  Paige,  575. 
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Slade  had  paid  to  the  defendant  Phillipps  the  yearly  sum  of  4««  10^.  and  that 
the  snme  had  been  accepted  by  him  in  lieu  of  the  tithes  of  those  lands. 

The  defendant  Phillipps,  by  his  answer*  claimed  the  tithes  in  kind  of  the 
lands  in  question,  or  a  modus,  composition,  rate*tithe,  or  annual  payment  of 
4s.  lOcL  in  liou  thereof;  and  he  said,  that,  the  said  portion  of  tithes,  modus, 
composition,  rate-tithe»  or  annual  payment,  had  been,  for  a  great  length  of 
time,  the  subject  of  conveyances  and  assurances  in  the  law  as  a  lay  fee ;  and 
that  the  persons  from  whom  he  derived  his  title  to  it  had,  for  140  years  and 
upwards,  received  the  tithes  of  the  lands  called  the  CliflT  Slade,  or  accepted  a 
composition,  rate-tithe,  or  yearly  sum,  in  lieu  and  satisfaction  thereof. 

*At  the  hearing  of  the  cause,  the  following  issue  was  direr!ted  to  be    [*416] 
tried  at  the  next  assizes:  '*  whether  the  defendant,  C.  M.  Phillipps, 
was  entitled  to  the  tithes,  or  to  a  modus  of  4^.  lOcL  payable  yearly  in  lieu  of 
tithes,  of  the  lands  called  the  Cliff  ^lade  t" 

At  the  trial  of  the  issue  Mr.  Phillipps  produced  his  title  deeds  for  the  last 
150  years,  by  some  of  which  waf  conveyed,  *'  all  that  rate  tithe  of  45.  yearly 
renewing,  increasing  and  arising  out  of  certain  grounds  in  MarkReld,  called  the 
CliflTSIade ;"  in  others,  **  the  tithes  or  rate-tithes  of  45.  8J.  yearly  issuing  out 
of  the  closes  called  the  Cliff' Slade,  in  the  parish  of  Markffeld  ;"  and  In  others, 
^'ihe  lithcs  or  rate-tithes  of  45.  lOd.  issuing  and  payable  out  of  sundry  closes 
called  Cliff*  Slades,  situate  and  being  in  Marksfield  aforesaid.''  It  was  also 
proved  thai,  as  far  as  living  memory  could  reach,  this  payment  had  been  re* 
ceived  by  Mr.  Phillipps  and  his  ancestors,  and  that  no  tithes  had  been  paid  to 
the  rector  for  the  lands  in  question.  Upon  this  evidence  the  jury  found  a  ver- 
dict for  the  defendants  in  this  court,  who  were  plaintiffs  in  the  court  of  law. 

Mr.  &/A  and  Mr.  Treslove,  for  the  plaintiff*,  now  moved  for  a  new  trial. 

The  question  is,  whether,  in  the  case  of  an  ecclesiastical  rector,  a  court 
ought,  upon  such  evidence  as  was  given  at  the  trial  of  this  issue,  to  direct  a 
jury  to  find  in  favor  of  the  defendants  ;  or  whether  there  ought  not  first  to  be 
some  evidence  of  the  existence  of  such  a  portion  of  tithes,  and  how  it  became 
separated  from  the  rectory  7  Until  the  dissolution  of  monasteries  no  layman 
could  hold  tithes.  When  the  monasteries  were  dissolved  the  crown 
was  enabled  to  grant  out  ^tithes  to  any  individual.  But  it  must  be  [*417J 
shown  that  this  pension  was  existing  at  that  time,  and  also  how  it  be- 
came separated  from  the  monastery.  Evidence  ought  to  have  been  given  of 
the  commencement  of  this  payment,  as  is  required  in  the  case  of  a  composition 
real.  The  defendants  did  not  make  any  attempt  to  show  the  origin  of  their 
ti'cJe ;  they  only  showed  a  dry  possession  for  140  years.  The  introduction  of 
this  payment  into  the  title-deeds  can  not  prejudice  the  rector  ;  for  he  had  no 
access  to  them.  Admitting  that  where  tithes  have  been  the  subject  of  convey- 
ance and  enjoyment  for  a  great  length  of  time,  a  title  would  be  presumed 
against  a  lay  impropriator,  the  same  circumstances  would  not  induce  the 
court  to   make  the  same  presumption  against  an  ecclesiastical  rector ;  for 
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a  lay  impropriatir  may  alienate,  but  a  spiritual  rector  cannot :  and  the  courts 
look  with  great  jealousy  upon  any  usurpation  of  the  rights  of  the  church. 
StruU  V.  Baker,(a)  ScoU  v.  Airey,{b)  Fanshato  v.  Rotkerham^{c)  Berney  v. 
Harvey,{d)  and  Meade  v.  Norbury.{e) 

Mr.  Heald,  and  Mr.  Merivak,  for  the  derendants. 

The  Vice- Chancellor  : — This  case  cannot  be  confounded  with  a  prescrip- 
tion tn  non  decimando,  which  is  merely  unlawful.     The  defendant  here  claims 
a  portion  of  tithes  to  which  he  may  be  legally  entitled  ;  and  the  single  con- 
sideration is,  whether  there  was  suflScient  evidence  before  the  jury 
[*4I8]    *to  justify  their  presumption  that  lie  had  such  legal  tide. 

It  is  proved,  by  existing  deeds,  that  this  portion  of  tithes  has  been 
the  regular  subject  of  conveyance  for  one  hundred  and  fifty  years  past;  and 
that  the  actual  perception  of  tithes,  or  of  a  money  payment  in  lieu  of  titlies,  has 
accompanied  the  title  by  conveyance  as  far  back  as  living  testimony  can  reach  ; 
and,  unless  it  be  peculiar  to  this  species  of  property  that  the  origin  of  the  title 
must  be  actually  shown,  no  evidence  can  be  more  conclusive.  It  is  argued* 
that  this  would  be  good  evidence  against  a  lay  rector,  according  to  the  case  of 
ScoU  V.  Airey^  and  the  other  cases  referred  to;  but  that  it  is  not  sufficient  evi- 
dence against  the  plaintiflT,  who  is  a  spiritual  rector.  I  cannot  very  well  reach 
the  principle  of  this  distinction.  A  l(*gal  title  to  a  portion  of  tithes  may  exist 
as  well  against  a  spiritual  rector  as  against  a  lay  impropriator;  and  why,  there- 
fore, is  not  such  a  title  to  be  presumed  from  long  conveyance  and  possession  7 
It  is  true  that  a  lay  impropriator  may  himself  sever  a  portion  of  tithes,  which 
a  spiritual  rector  cannot  do ;  and  that  a  presumption  may  therefore  be  raised 
against  a  lay  impropriator  upon  slighter  evidence  than  would  be  reasonable 
against  a  spiritual  rector.  But  this  does  not  affect  the  principle.  If  it  were 
necessary,  in  tiie  case  of  a  spiritual  rector,  to  show  tl^e  actual  origin  of  a  por- 
tion of  tithes,  it  is  not  probable  that  any  such  portion  could  at  this  day  be  main* 
tahied. 

Refuse  the  motion  for  a  new  trial,  with  costs. 


[*4i9]  *Barney  v.  LucReM. 

1833,  i4Ui  Junc.~/fi;ttiic<toii. 

An  injnnction  to  retlrain  the  ietting  up  of  an  outstanding  term  in  bar  of  an  ejectment,  will  not 
be  granted  upon  motion. 

]\f R.  Parker,  for  the  plaintiff,  moved,  on  the  coming  in  of  ihe  answer,  that 
the  defendant,  might  be  restrained,  by  the  injunction  of  the  court,  from  setting 

(«)  3  Vee.  jun,  G95.    Gwill.  1430.  (6)  Gwill.  1174. 

(:)  Ibid.  1177.  and  1  Eden,  276.    See  particolariy  pp.  396  and  297. 

{d,  17  Ve..  119.  (e)  2  Price.  338.  and  in  B.  P.  9Ui  April  1831,      • 


CASES  IN  CHANCERY.  480 


1823  — Northey  ▼.  Pearee  and  others. 


up  a  term  of  one  thousand  years  created  in  the  estate  in  question  in  this  cause, 
in  ilefence  of  the  action  of  ejectment  brought  by  the  plaintiff  for  the  purpose  of 
trying  his  title  to  the  estate. 

The  plaintiff,  by  his  bill,  claimed  to  be  entitled  to  an  estate  in  Norfolk,  as  heir 
at  law  of  one  James  Moore. 

Mr.  Sidebotiomt  for  the  defendant : — The  plaintiff  has  not  shown  himself  to 
be  the  heir  of  J.  Moore  ;  and  therefore  if  this  motion  is  granted,  the  court  may 
interfere  on  behalf  of  a  person  who  has  no  title  to  this  estate.  How  can  any 
person  proceed  in  this  summary  way  in  a  court  of  equity  without  having  made 
out  his  title  ? 

This  is  a  bill  for  relief;  and  in  Leighton  v.  Leighlon,{a)  a  decree  was  made 
upon  such  a  bill.  In  HylUm  v.  Mnrgan.fp)  a  motion  similar  to  the  present 
one  was  refused ;  and  in  Aston  ▼.  Lord  Exe(ert{c)  the  court  refused  to  order, 
upon  motion^  even  deeds  to  be  produced  in  aid  of  an  ejectment. 

Mr.  Parker,  in  reply  : — In  the  cases  referred  to,  the  bills  were  bills 
for  relief.    I  seek  no  relief.     The  bill,  in  this  case,  docs  •not  pray  for    [•420} 
any  account,  or  for  the  delivery  of  possession  of  the  premises  to  the 
plaintiff,  but  merely  for  the  injunction. (cQ 


NoBTBEY  V.  Pearob  and  otherp. 


1833,  ^tb  and  38th  JuDt^^Injuneiion. 

An  injunction  to  rettrain  \he  setting  up  of  outalanding  terms  in  bar  of  an  ejectment,  will  not  b« 
gimted  apon  DMtioo. 

Iif  this  cause  a  motion  was  made  by  Mr.  Knighl,  for  the  plaintiff,  similar  to 
that  made  in  the  preceding  case. 

The  plaintiff  claimed  the  estates  in  question  in  the  cause  as  heir  of  one  Mary 
Row.  The  bill  prayed  for  an  account  of  those  estates,  and  of  the  rents  and 
profits  received  by  the  defendants  ;  for  injunctions  to  restrain  the  cutting  of 
timber,  and  the  setting  up  of  outstanding  terms  ;  to  have  the  title  deeds  deliv. 
ered  up  to  the  plaintiff;  and  for  liberty  to  examine  certain  old  persons  as  wit- 
nesses at  the  trial  of  the  ejectment  which  the  plaintiff  had  commenced  to  re- 
cover possession  of  the  estates.  The  defendants  admitted  in  their  answer  that 
there  was  a  term  of  nine  hundred  years  in  part  of  the  estates  vested  in  a  trus- 
tee to  attend  the  inheritance. 

Mr.  Knight,  for  the  plaintiff,  cited  Leighton  v,  LeighUm.{e) 

Mr.  Beames,  contra,  cited  Hylton  v.  Morgan,(f)  Byrne  v.  Byme.{g) 

(m)  1  P.  W.  671.  (6)  6  Vei.  391  (c)  Ibid.  288. 

(rf)  Hifl  honor  delirered  judgment  upon  this  motion,  and  upon  the  motion  in  Norihey  v.  Pearw, 
post,  at  the  aaroe  time. 
(«)IF.  W.671.  (/)6Vea.39».        ^  (^)  2  Bcho.  &  Lcf.  537. 
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[*421]  *The  Yicfi-CHANOSLLOR : — ^These  are  bills  to  aid  trials  at  law  by 
equitable  relief;  and  the  question  is,  whether  the  court  is  to  grant  this 
relief  upon  motion.  It  is  obvious  that  it  may  appear,  at  the  hearing,  that  there 
are  circumstances  which  entitle  the  defendants  also  to  equitable  assistance  in 
the  trials  at  law.  There  may  be  cases  for  issues,  or  special  admissions  may 
be  required  from  the  plaintifis.  These  applications  by  motion  are  equally 
against  principle  and  authority* 

Refuse  both  motions,  with  costs.[l] 


Watts  v.  Mavvtsq. 


1893,  14th  Jane. — Ptaciiee,— Extra  eostt  of  anundmenU, 

Where  a  bill  had  been  ameoded  three  timea  and  the  two  last  amendmenta  were  made  necessary 
by  the  negligence  or  error  of  the  plamtifi,  the  defendant  waa  aOewcd  estrm  coata  for  tboae  ame&d- 
menta. 

The  court  was  moved,  on  behalf  of  two  of  the  defendants,  that  it  might  be 
referred  to  the  master  to  tax  those  defendants  their  fuH  costs  and  charges,  as 
between  solicitor  and  client,  of  the  several  amendments  made  by  the  plaintiffi 
of  their  bill  in  this  cause;  that  such  costs,  when  laxed,  might  be  forthwith  paid 
by  the  plaintifis,  or  their  solicitors ;  and  that  in  the  mean  time  all  proceedings 
might  be  stayed. 

The  affidavit  in  support  of  the  motion  was  to  the  following  effect :  The 
original  bill,  consisting  of  four  hundred  and  seventeen  folios,  was  filed  in  April 
1816  ;  the  answers  of  all  the  defendants  except  one^  who  was  out  of  the  juris- 
diction of  the  court,  were  put  in  in  that  year;  in  June  1817  the  plaintifis 
replied  to  the  bill ;  and  shortly  after  the  aoth  of  July  following  amended  their 
bill;  in  May  1819  the  plaintiffs  again  amended  the  bill,  by  filing  a  new 
[•422]  ingrossment  containing  four  ♦hundred  and  thirty  folios;  in  November 
following  they  again  filed  a  replication,  without  waiting  for  any  an- 
swer. Under  an  order  obtained  in  July  1822,  they  again  withdrew  their  re- 
plication, and  amended  their  bill,  by  filling  another  new  ingrossment  of  two 
hundred  and  seventy-four  folios.  In  January  last  they  again  filed  a  replica- 
cation  ;  and  in  May  they  obtained  another  order  to  amend. 

Mr.  Knight,  in  support  of  the  motion,  cited  the  following  cases.  Anon.{a) 
Rennet y.  Oreen,{b)  and  Freke  v.  Culp€pper.(c) 

Mr.  Duckworth,  contra,  cited  Deggs  v.  Cokbrook.{d)  and  Earl  of  Massa- 
rene  v.  Lyndon,(e) 

Vice-Chancbllor  :— I  am  not,  at  present^  to  inquire  whether  the  sum  al- 
lowed  for  costs  upon  amending  a  bill  is  or  is  not  loo  small.  It  is  adopted  a^  a 
general  rule  in  order  to  avoid  the  inconvenienceof  entering  into  the  eonaideration 

(«)2Atk.m.    (6)1  Cor,  253.    (c)  1  Dick,  284.    (rf)  1  Atk.  396.    (f)  2  Bio.  C.  C.  291. 

[1]  Vida  Btw  ▼.  Ward,  Jacob.  194. 
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of  the  merits  of  ihe  amendments  in  each  particular  case.  But  if  without  en* 
tferittg  into  the  merits  of  the  amendments,  there  be  found,  in  the  circumstances 
of  the  case,  plain  oppression  by  unnecessary  expense,  the  court  will  relieve 
the  defendant.  In  this  case  there  have  been  three  amendments  by  new  in* 
grossments,  and  the  two  last  without  further  answers. 

The  first  of  the  three  annendments  may  have  been  made  necessary  by  the 
answer ;  and  therefore  I  cannot  give  the  defendant  the  extra  costs 
of  that  amendment.'  •But  there  tVai  no  further  answer  put  in  be*  t*42S] 
fore  the  second  and  third  amendments ;  and  the  third  amendment  re- 
duced the  bill  Trom  four  hundred  and  thirty  folios  to  two  hundred  and  seventy 
four.  I  must  assume,  therefore,  in  the  absence  of  all  explanation,  that  these 
second  and  third  amendments  would  not  have  occurred  if  due  diligence  and 
attention  had  been  used  on  the  |[)art  of  the  plaintiff  t  and  the  defendant  is 
therefore  entitled  to  be  relieved  against  the  eltra  expense  of  these  two  amend* 
ments  thos  unnecessarily^occasionedt 


Dame  Maby  Palmke,  Widow,  1^.  The  Right  Hon.  FaEOEBick  t^arl  of*  CaHusliS, 

lind  otherd. 

18^,  17th  }xmt,^iliortgag9,'-^PUading, 

A  jienNHi  ehfitled  to  part  onty  of  a  sum  oi  ihone^  dde  dn  mortgig^  cail  hot  file  a  biti  fot  a  fore. 
dofurSoflbe  aame  |>art  dftbe  iiM»Hg«ged  eAUte. 

There  ean  be  no  redemption  or  forecloaorB  unleee  the  parties  enliUed  to  the  whole  of  the  murt. 
gafe  monej  are  before  the  court. 

Onb  of  the  questions  in  this  cause  Was|  whether  a  persori  i^ho  was  entitled 
to  a  sixth  part  only  of  a  sum  of  money  due  on  a  mortgage  could  file  a  bill  for 
a  foreclosure  of  a  sixth  part  of  the  mortgaged  estate. 

By  an  indenture,  dated  the  20th  of  January  1770,  Lord  Carlisle  assigned 
certain  manors  and  other  hereditaments  to  Thomas  HanwaV,  subject  to  re« 
demption  on  payment  of  12,000/L  and  interest,  on  the  20th  July  following. 

2,000/.  part  of  the  12,0002.  belonged  to  Wm.  Han  way,  a  brother  of  T.  Han- 
way,  aod  the  remainder  belonged  to  T,  Hanway< 

T.  Hanway«  by  his  will,  gave  to  bis  wife,  Ann  Hanway,  2,000/.  part 
of  the  10.000/.  for  her  own  use  ;  •and  he  gave  8,000/.  the  remainder  [*424] 
of  that  sum,  to  R.  Heron,  and  Wm.  Painter,  upon  trust,  to  pay  the  in- 
terest of  it  to  his  wife  for  her  life  ;  and  after  her  decease,  to  pay  the  interest  of 
4,000il  part  of  the  8,000/.  to  his  nephew,  T.  Allham,  for  his  life  ;  and  afier  T. 
Altham's  decease,  to  that  gentleman's  widow  (if  he  should  leave  one)  for  her 
life  ;  and,  after  her  decease,  to  pay  the  principal  to  T.  Altham's  children,  at  the 
usual  periods,  in  equal  shares ;  and  he  appointed  Jonas  Hanway,  Richard 
Heron,  and  W.  Painter,  executors  of  his  will. 

In  September  1772  T.  Hanway  died.    His  will  was  proved  by  all  his  exe- 
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cutors.  Heron  was  the  survivor  of  ihcm.  He  died  in  1805 ;  and  Sir  Rob^t 
Heron,  one  of  the  defendants,  was  his  pewonal  representative.  Ann  Haaway, 
T.  Hanway's  widow,  died  in  177a 

Tbo8.  Altham  died  in  178%  leaving  the  plaintifi;  apd  Thos.  Wm.  Althain,b» 
only  children. 

By  articles,  dated  the  17ih  day  of  January  1701,  and  entered  into  previous- 
ly to  the  plaintiffs  marriage  with  her  late  busbaod,  it  was  agreed  that  a^  the 
property,  both  real  and  personal,  to  which  the  plaintiff  was  then  entitled,  shool^ 
be  vested  in  trustees*  in  trust  to  sell,  and  therewith  to  discharge  the  incum* 
brances  then  affecting  her  husband's  eata^s. 

T.  W.  Altham  died  in  1794,  intestate^  and  the  plaintiff  took  out  Jeltera  of 
administration  to  his  estate. 

The  whole  of  the  12,000/.  still  remainipg  unpaid,  the  pl^tiff  filed  her  bill, 
praying  that  an  account  might  be  taken  of  what  was  due  to  her  on  the 
[*425]    mortgage,  in  ^respect  of  the  2,000t  her  late  brotber^s  share,  being  a 
sixth  part  of  the  12,000/.;  and  that  Lord  Carlisle  might  be  decreed  to 
pay  what  should  be  found  due  to  her,  or  be  foreclosed  from  all  equity  of  re- 
demption in  one  sixth  part  of  the  mortgaged  premises. 

None  of  the  persons  who  had  any  interest,  either  legal  or  equitable,  in  the 
12,000/.  except  the  plaintiff  and  Sir  Robert  Heron,  were  made  parties  to  the 
suit ;  nor  was  any  reason  assigned  in  the  pleading  for  that  omission. 

Lord  Carlisle,  by  bis  answer,  submitted  that  an  account  should  be  taken  of 
the  whole  of  the  12,000/.  and  not  of  the  2,000/.  only  ;  as  otherwise  he  might 
be  put  to  unreasonable  and  unnecessary  charges  in  taking  many  different  ac« 
oounts  in  respect  of  the  same  mortgage. 

Mr.  Home,  and  Mr.  Longley^  for  the  plaintiff: — In  Montgotnerie  v.  Tke 
Marquii  of  Aa/A,(o)  a  decree  was  made  for  a  partial  foreclosure.  The  regis- 
trar's book  has  been  looked  at,  in  order  to  see  if  the  decree  in  that  case  was 
made  by  consent ;  and  it  does  not  appear  that  that  was  the  case. 

Mr.  Barber^  for  Sir  Robert  Heron. 

Mr.  Heald,  Mr.  Wingjleld,  Mr.  Shtgden,  and  Mr.  TYM^y,  for  the  other 
parties  to  the  suit 

The  yicB*CBA.ircxLLoa: — There  can  be  no  foredosore  or  redemption,  unless 
the  parties  entitled  to  the  whole  mortgage  money  are  before  the  court.  The 
bill  must  be  dismissed  against  Lord  Carlisle,  with  costs. 

(fl)  3  Vw.  660,    Bttt  we  Une  v.  Morgan,!  Bia  C.  C.  368. 


CAS13S  IN  CftAPfCERY.  427 


laas^-^wmiMM  ▼.  DetIm. 


♦WiLLtAMg  r.  Davieb.  [*426] 

1833, 27th  Jum^—Ejs€epiion$. 

ExeepCJoiiB  havings  been  ellovred  to  the  answer,  and  the  bill  having  been  amended,  and  the  ueaal 
erdcr  obtained  that  defendant  ahould  answer  the  amendments  and  ezcoptioiM  at  the  same  time, 
defendant  pot  hi  a  second  answer.  The  plaintiff  then  took  excepti6ns  to  the  second  answer,  and 
wtitled  thfloi,  ■«  exceplion  to  the  Airtber  answer  to  the  oti^rinal  bill,  and  to  the  answer  to  the 
MBeaded  bUi." 

The  exceptions  were  held  to  be  irregnlailj  intitled,  and  were  oiderad  to  be  taken  off  the  file ;  be* 
cause  new  exceptions  cannot  be  taken  to  the  further  answer  to  the  original  bill ;  but,  if  that  an. 
swer  be  cooaideied  insufficient,  it  most  be  referred  back  to  the  roaster  upon  the  old  exceptions. 

The  plaintiflr(a  married  woman)  had'tftkea  exceptioDs  to  the  answer;  and, 
on  some  of  them  being  allowed,  obtained  an  order  that  she  should  be  at  liberty 
to  amend  her  bill,  and  that  the  defendant  should  answer  the  exceptions  and 
amendments  at  the  same  time. 

In  obedience  to  this  order,  the  defendant  put  in  a  further  answer  (o  the  ori« 
gmal  bill,  and  an  answer  to  the  amended  bill.  The  plaihtiff  then  took  excep- 
tions to  the  answer  to  the  amendments,  and,  on  the  18th  of  this  month,  ob- 
tained another  order,  by  which,  after  reciting  that  the  plaintiff  had  taken  ex- 
ceptions to  the  answer  to  the  original  bill,  and  that  tliat  answer  was  reported 
insufficient ;  whereupon  the  plaintiff  obtained  an  order  to  amend  h6r  bill,  and 
that  the  defendant  should  answer  the  exceptions  and  amendments  at  the  same 
time ;  and  that  the  defendant  had  since  put  in  his  answer  to  the  said  exceptions 
and  amendments,  and  that  the  plaintiff  was  advised  that  that  answer  also  was 
lusuiEcient,  and  that  she  had  taken  exceptions  thereto  as  to  the  amendments: 
It  was  ordered,  that  it  should  be  referred  back  to  the  master,  to  look  into  the 
plaintiff's  bill,  the  said  defendant's  said  answers,  and  the  plaintiff's  said  excep- 
tions; and  to  examine  and  certify  whether  the  said  defendant's  said  answer  to 
the  said  exceptions  and  amendments  was  sufficient  or  not. 

•The  second  set  of  exceptions  Was  intitled  as  follows :  "exceptions    [1427] 
taken  by  the  said   complainant  to  the  further  answer  put^in  by  the 
said  defendant,  Lewis  Davies,   to   the  original   bill  of    complaint,  and    his 
answer  to.  the  amended  bill  of  complaint  filed  by  the  said  complainant  in  this 
cause.** 

Mr.  JBe/7,  and  Mr.  J?ar6er,  for  tl.e  defendant^  now  moved  that  these  excep- 
tions might  be  taken  off  the  file,  for  irregularity ;  that  the  plaintiff's  next 
friend  might  be  ordered  to  pay  the  costs  of  the  application,  and  of  filing  the  ex- 
ceptions;  and  that  the  order  of  the  18th  June  might  be  discharged. 

These  exceptions  purport  to  be  exceptions  to  the  further  answer  to  the 
original  bill,  as  well  as  to  the  answer  to  the  amended  bill ;  and,  if  they  went 
to  the  master  under  that  title,  he  would  not  be  able  to  dispose  of  iheni.  The 
answer  to  the  amended  bill,  for  the  purpose  of  being  excepted  to,  is  quite 
distinct  from  the  further  answer.  The  sufficiency  of  the  further  answer, 
an^  of  the  answer  to  the  amended  bill,  ought  to  be  submitted  to  the  master 
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as  two  distinct  questions ;  and  therefore  the  proper  way  is  to  intitle  the  new 
exceptions  as  exceptions  to  the  ameoded  bill,  and  to  obtain  an  order  for  re* 
ferring  back  the  further  answer  upon  the  old  exceptions.  It  is  extremely 
doubtful  whether  the  order  of  the  18th  of  June  did  refer  back  the  further 
answer  upon  the  old  exceptions.    Partridge  v.  B,aycraji,{a) 

Mr.  Treyfoue,  for  the  plaintiff: — The  title  to  these  exceptions   is 
[*428]     quite  regular  according  to  the  practice  of  the  court*    In  taking  *ex» 
ceplions,  it  is  necessary  to  refer  to  the  answer  with  certainty.     Now 
if  these  exceptions  had  been  intitled  as  exceptions  to  the  answer  to  the  amend- 
ed bill,  the  defendant  would  have  said  there  is  no  such  record.     The  record 
is  indivisible,  and  it  purports  to  be  a  further  answer  to  the  original   bill,  as 
well  as  an  answer  to  the  amended  bill.     If  we  were  proceeding  by  indictment 
for  perjury  in  this  answer,  and  the  indictment  were  to  allege  that  exceptions  had 
been  taken  to  the  answer  to  the  amended  bill,  there  would  be  a  variance  when 
the  record  was  produced.     The  Lord  Chancellor,  in  his  judgment  in  Partridge 
v,  Haycraft,{b)  says,  ''That  where  an  original  bill  has  been  filed,  and  exceptions 
have  been  taken  to  the  answer,  and  the  plaintiff  moves  to  amend,  if  he  goes 
upon  the  answer  to  the  original  and  amended  bill  as  insufficient,  he  must  go 
before  the  master  upon  the  old  exceptions,  as  they  apply  to  the  original  bill, 
and  upon  the  new  exceptions  as  to  the  new  matter  introduced  by  the  amend- 
ments!"   That  is  what  the  plaintiff  has  done  here.    The  order  of  the  18th 
of  June,  clearly  refers  back  the  further  answer  upon  the  old  exceptions,  as 
exceptions,  as  well  as  the  answer  to  the  amended  bill  upon  the  new  excep- 
tions :  for  the  expression  "  said  exceptions,"  must  mean  both  sets  of  excep« 
tions  ;  and  the  next  sentence  makes  it  quite  plain  ;  for  there  it  is  refeired  to 
the  master  **  to  examine  and  certify  whether  the  said  defendant's  said  answer 
to  the  said  exceptions  and  amendments  is  sufficient. 

But  supposing  that  the  title  to  these  exceptions  is  wrong,  it  is  not  necessary 

that  they  should  be  taken  off  the  file ;  for  they  may  be  amended,  as  was  done 

in  a  case  in  the  exchequer,  where  an  answer  was  filed  without  the 

[•429]     •schedule  being  signed  ;  the  court  would  not  order  the  answer  to  be 

taken  off  the  file,  but  only  directed  the  schedules  to  be  signed. 

The  Vice-Chancellor  : — These  exceptions  are  intitled  as  exceptions  to  the 

further  answer  to  the  original  bill,  and  the  answer  to  the  amended  bilL    As 

cxcei)lions  to  the  amendments  they  are  regular ;  but  no  new  exceptions  can  be 

taken  to  the  further  answer  to  the  original  bill.    If  that  part  of  the  answer  be 

considered  insufficient,  it  must  be  referred   back  to  the  master  upon  the  old 

exceptions.    These  exceptions,  therefore,  being  irregularly  intitled,  must  be 

taken  off  the  file.[l] 

(a)  11  Ves.  570.  (6)  H  Ves.  68P. 

[1]  Vide  The  Bennington  Iron  Co.'  r.  Cmnphell  and  othere,  9  Pfcije,  159.    Van  Wagenen  t. 
Murray,  I  Edw.  319. 
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AjCTom  and  othenr  v.  Wbitb  and  another. 

18S3,  S7th  Jane. — WSl. — Pdw§r  te  9tUnaU  •eparate  property, 

eone  du9  and  payable,  inlo  Um  bands  of  bii  wifa,  and  not  odieiwiae,  for  bet  life,  iat  bar  aeparato 
vaa ;  and  diroetad  tbat  the  raceipta  of  his  wife  alone  for  what  should  be  actnaUy  paid  into  her  own 
proper  hands,  should  be  good  discharges  to  his  trustees.  Held,  that  the  wife  had  power  to  alienate 
her  lifa  estate. 

This  suit  was  instituted  for  a  specific  performance  of  an  agreement  which 
the  defendant  had  enter^  into  for  the  purchase  of  the  Royal  Hotel  at  Bognor, 
in  Sussex,  and  certain  lands,  part  of  the  real  estates  of  the  late  Nathaniel 
Wright,  and  which  had  been  devised  by  him  to  trustees,  in  trust  for  the  sepa- 
rate use  of  his  wife,  Sarah  Wright,  for  her  life ;  and  after  her  decease,  in  trust 
for  the  plaintiflT,  Samuel  Acton,  in  fee*  M t^.  Wright  was  wiinng]^to  join  in 
the  conveyance  to  the  purchaser ;  but  the  latter  objected  to  the  title,  on  the 
ground  that  Mrs.  Wright  was,  by  the  terms  of  the  will,  restrained  from  alien- 
ating her  life  estate. 

*The  part  of  the  will  necessary  to  be  stated  in  order  to  explain  the  [*430] 
arguments  in  support  of  the  objection,  was  as  follows  : 

•*  I  give,  devise,  and  bequeath,  ttnto  Samuel  Acton,  Sir  L.  Harvey,  and 
T.Greenaway,  then'  heirs,  exeeutors,administrators,  and  assigns,  all  and  every 
my  estate  and  effects,  both  real  and  personal,  whatsoever  and  wheresoever, 
that  1  am  in  anywise  entitled  to  or  interested  in,  in  possession,  reversion,  re- 
mainder, or  expectancy,  to  hold,  as  to  such  parts  thereof  as  are  freehold,  unto 
and  to  the  use  of  them  the  said  S.  Acton,  Sir  L.  Harvey,  and  T.  Greeriaway, 
and  their  heirs  ;  and  as  to  such  part  thereof  as  is  considered  a  part  of  my  per- 
sonalty, to  hold  such  last- mentioned  part  thereof  unto  them  the  said  S.  Acton, 
Sir  L-  Harvey,  and  T.  Grecnaway,  their  executors  and  administrators  ;  but 
upon  this  special  trust  and  confidence  nevertheless,  as  to  the  whole  of  the  said 
real  and  peisonal  estate,  that  they  the  said  S.  Acton,  Sir  L.  Harvey,  and  T. 
Greenaway,  their  heirs,  executors,  and  administrators,  do  and  shall,  after  pay- 
ment of  my  just  debts,  funeral  expenses,  and  the  legacies  by  me  herein   be- 
queathed, (to  the  payment  of  which  I  subject  and  make  liable  all  my  estate  and 
eflects,  as  well  real  as  personal,  and  iaiso  of  the  costs  and  charges  attending  the 
carrying  into  execution  the  trusts  of  this  my  will,)  pay,  or  cause  to  be  pai(l»all 
the  rents,  raterest,  and  dividends,  and  proceeds  of  all  and  every  my  aforesaid 
freehold,  leasehold,  and  other  my  personal  estate  and  efiects,  of  what  nature 
or  kind  soever,  unto  and  for  the  sole  and  separate  use  of  my  said  wife,  during 
the  term  of  her  natural  life,  and  so  as  not  to  be  in  anywise  subject  to  the  debts, 
control,  or  engagements  of  any  future  husband  she  may  happen  to  marry  after 
my  death ;  and  to  that  end,  that  they  the  said  S.  Acton,  Sir  L.  Har- 
vey, and  T,  Greenaway,  and  the  survivors  and  •survivor  of  them,  his   [*431] 
executors  or  administrators,  do  and  shall  from  time  to  time  pay  the 
dividends,  interest,  and  annual  produce,  as  the  same  shall1)ecome  due  and  pay- 
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able,  into  the  hands  or  her  the  said  Sarah  Wright,  and  not  otherwise.  And  I 
will  also,  that  the  receipt  or  receipts  oTmj  waid  Wife,  Sarah  Wright,  alone,  for 
what  shall  be  actually  paid  into  her  own  proper  bands  aa  aforesaid,  for  and 
in  respect  of  tl^  rents,  interest,  dividends^  or  anniial  pn>dtioa,  4iali  from  time 
to  time,  notwithstanding  her  covfertar^,  and  whether  she  shall  be  covert  or  sole, 
be  a  good  and  sufficient  discharge  and  indemnity  to  the  said  S.  Acton,  Sir  L. 
Harrey,  and  T.  Greenawayand  the  survivors  and  survivor  of  them  in  respect 
thereof." 

The  parties  bad  agreed  to  take  the  opinion  of  the  Yice^Cbancellor  upon 
the  validity  of  the  objection  before  mentioned,  and  to  be  bound  by  tfaUt 
opinion. 

Mr.  Sudgen^  for  the  purchaser  c — ^In  deciding  this  question,  the  court  must 
look  at  the  actual  words  used  by  this  testator.  No  one  doubts,  that  if  he  had 
said  that  his  wife  should  not  have  power  to  anticipate  the  rents  of  these 
estates,  she  would  not  have  been  able  to  part  with  her  life  estate.  The  words 
here  used  are  stronger  than  any  that  ever  occurred,  except  where  words  of 
actual  restriction  are  used.  For  here  the  testator  directs  that  the  rents  shall 
be  paid,  as  they  shall  become  due  and  payable,  into  the  bands  of  his  wife, 
and  not  otherwise ;  not  into  the  hands  of  her  or  her  appointees,  as  in  ordinary 
cases.  How  is'  it  possible  for  the  court  to  say,  that  by  these  words  the  tes* 
tator  did  not  mean  to  restrain  his  wife's  power  of  alienation  T  There  is  no 
other  way  to  give  effect  to  all  (he  words  of  this  will  than  by  constru- 
[*432]  ing  these  words  *to  amount  to  a  restriction  of  the  power  of  aliena* 
tion.  Then  the  testator  says,  that  the  receipt  of  his  wife  alonq  shall 
be  a  sufficient  discharge.  Here  the  word  "  alone  ^  does  not  mean  ^  without 
iicr  husband, "  but  points  to  an  absolute  restriction.  I  must  refer  your  bopor 
to  a  case  mentioned  by  Sir  W.  Grant,  M.  R.  in  his  judgment  in  Wagstaff  r. 
Smith  ;{a)  there,  that  learned  judge,  in  a  case  where  the  words  were  not 
nearly  so  strong  in  favor  of  a  restraint  on  alienation  as  those  now  under  con- 
sideration,  says,  that  he  thought  that  an  absolute  property  was  not  intended  to 
be  given  so  as  to  give  a  power  of  disposition.  But  should  your  honor  be  of 
opinion  that  this  lady  has  power  to  alienate  her  life  interest,  I  submit  that 
these  words  raise  so  serious  a  doubt  upon  "that  point,  that  a  specific  perfor- 
mance ought  not  to  be  decreed. 

Mr.  Bellf  Mr.  Preston^  and  Mr.  Lovfat^  were  to  have  argued  in  support 
of  the  title. 

The  YicE- Chancellor  :— It  is  now  to  late  too  contend  that  a  lady  is  re- 
strained from  the  power  of  alienating  her  life  interest,  because  it  is  given  to 
her  sole  and  separate  use,  and  is  to  be  paid  into  her  own  proper  hands,  and 
upon  her  receipt  alone.  The  contrary  is  settled  by  repeated  authorities.  Tha 
construction  given  to  the  expressions  in  question  is,  that  they  are  intended 
only  to  exclude  the  marital  claims  of  any  present  or  after-taken  husband  ;  and 
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not  tu  control  lint  Tight  of  dtsposilioD  whiob  ic  incidem  to  property.    Let 
a  specific  performance  of  the  agreement  be  decreed  [1] 


*Pbatt  9>  AacBBtu  [*433] 

1093,  28th  June^ — Praeiic^n^AxMndmeni^  without  prejudice  to  injunction. 

Wh«n  an  iBJonciioB  h»f  be«B  gs^^Ud  oo  meiitib  a  malioii  to  anend,  witluiiit  porqwdiee  to  the 
iDJcmctioD,  if  a  motion  of  conne ;  bat  where  it  has  iapued  on  accopQt  of  delay,  notice  of  the  motieq 
moet  be  given,  and  the  proposed  amendments  must  be  stated. 

In  this  case  the  common  injunction  had  been  obtained  ;  and  Mr*  Sugden,  and 
Mr.  Wray^  for  Ih^  plaintiff,  uow  mored  to  i^mend  the  bill,  without  prejudice 
to  the  iojunctioni  by  adding  a  prayer  tf  restrain  a  proceeding  by  di$tre99. 

Mr.  KnighU  for  the  defeiKi.ant,  opposed  the  molioa 

The  Vice-chancellor  said,^  that  upon  referring  ta  Mr.  Wajker»  the  regifitr2\r^ 
as  to  the  practice  in  cases  of  aodendioent  without  prcy^dice  to  injunctionsi  he 
bad  stated,  that  the  subject  had  come  berpre  the  Lord  ChanceJIori  and  that  ho 
understood  it  to  be  his  lordship's  opinion,  (although  his  lor48hip  had  never  ab- 
solutely decided  the  point,)  that  a  motion  to  ame;ncl  without  prejudice  to  an  in** 
junction,  was  a  motion  of  coivse»  and  might  be  nuida  without  notices  where 
the  Injunction  had  been  grante4  on  the  merits ;  but  that  where  tlie  injunction 
bad  issued  on  account  of  delay,  potice  i^ustbegiven^and  the  proposed  amend-^ 
ments  stated,  (a) 


♦WiNTM  V.  Loan  Anbpk.  [*434] 

1823,  33d  July.— I*«i.— PurcAow  money. 

Where  the  purchase  money  for  an  esUte  was,  in  punoance  of  the  agreement  for  tbe  purchase,  se- 
cured by  the  bond  of  the  purchaser,  payable  at  the  death  of  Tendor,  with  interest ;  but  the  oonrey. 

(a)  See  Turner  t.  Bazely,  2  V.  &  B.  330 ;  Sharp  y.  Aehton,  3  V.  dt  fi.  144  ;  and  Mair  v.  TheU 
luoooUf  in  the  note  on  thai  case.  Bat  Pen/old  t.  Stoteld,  3  Mad.  741,  is  contra.  [Vide  Warbur. 
IM  T.  ZondoM,  4€.  Rmboay  C&mpavy^  %  Besv*  fl69-    Pm-and  t.  Hamer^  4  Myl.  9u  Cr,  145,  146.] 

[l]  PngmH^  given  to  a  vomao  lor  htrisepaiata  use,  kidependent  of  any  husband,  may  be  enjoy, 
ed  by  ber  as  her  sepaiatf  estate,  although,  the  property  beoomea  Tested  in  her  while  discovert.  If 
the  gilt  be  made  (or  her  separate  usa,  without  more,  ^e  has,  during  coverture,  an  alienable  estate 
independent  of  her  husband  ;  but  if  the  gill  be  for  her  separate  use  without  power  of  alienation, 
she  baa  during  eOTertnre  an  inafienabl^  estate  independent  of  her  husband  ;  in  either  case,  how- 
ever, die  has,  vbUo  discoveit«  a  poRCf.  of  afieiiaiionr  which  may  be  suspended  and  again  reviTe. 
TulUU  V.  Armatrong.  1  Beav.  I.  Affirmed,  4  MyU  Sl  Cb.  377»  407.  Scarborough  t.  Bormnif,  I 
Beav.  34.  Affirmed,  4  Mjl.  &  Cr.  407,  in  which  two  cases  the  subject  waa  elaborately  di8Ctis8c4 
at  the  bar  and  by  the  court.  And  see  farther  Barton  t.  Britcoe,  Jac.  603.  Woodmeeton  v.  Walker^ 
9  Rasi.  &  MyL  197.  Joneo  t.  Salter,  id.  SOB.  Brown  ▼.  Poweh,  id.  210.  S.  C.  2  Myl.  &  K.  189.  5 
Sin.  6G3.  Skutn  v.  J^nea,  8  Bm.  ^  Myl.  366.  Maooey  v.  Parker,  2  Myl.  &  K.  174.  Andereon 
y.  Andoraon,  id.  427.  Newion  t.  Beidt  i  8fan.  141.  Knigkt  t.  Ki»ight^  6  Sim.  121.  Jfeason  v. 
Beaaoi*,  id.  126.  Daviee  y.ThomycroJt,  id.  430,  St\fft  v.  Eteritt,  1  MyL  &  Cr.  37.  J^edhy  y 
Ntdhy,  4  Myl.  &    Cr.  367. . 
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»nce  exproied  ibtt  it  had  bten  pwd,  md  had  the  Tendoi^  mMipt  initoaed  «|Km  tt :  lieU,  tiiat  Um 
yendor  had  no  lien  on  the  eatate  for  the  amoimt  of  the  bond. 

Where  a  conveyance  ii  executed  to  a  pnrcbaser,  which  expreaaes  that  the  purchase  taxonej  ia  paid 
the  eaUta  doea  not,  in  equity,  pasa  by  the  conveyance  till  the  parchaae  money  ia  aetoally  paid,  at. 
though  a  receipt  for  the  porehaae  mokiey  is  indorsed  on  the  conveyance. 

Where  a  vendot  igroea  to  sell  real  eatata,  in  oonaideration  of  a  bond  for  the  porehaae  money  paj. 
able  at  a  futnre  period,  with  interest  in  the  meantime,  the  eatate  {iassea  to  the  porchaaer  on  the  exe. 
cution  of  the  bond  and  of  the  conveyance,  and  the  vendor  has  no  lien  for  the  amount  of  the  bond. 

This  was  a  bill  by  the  personal  repreaentatiirea  of  a  vendor^  against  a  pur- 
chaser, who  had  become  b&nkrupt,  and  his  assignees ;  and  also  against  a  put* 
chaser  from  the  assignees,  to  establish  a  lien  upon  real  estate  for  part  of  the 
purchase  money. 

William  Winter,  the  vendor,  was  in  June  1814  seised  itl  fee  of  an  estata, 
partly  freehold,  and  partly  copyhold.  By  articles  of  agreement,  dated  the  iGth 
of  June  1814,  made  between  William  Winter  of  the  one  part,  and  William 
Mousley  of  the  other  part.  Winter,  in  consideration  of  the  sum  of  monfey  there- 
in mentioned  agreed  to  be  paid  to  him  by  Mousley,  agreed  to  conVey  and  sur- 
render the  freehold  and  copyhold  estate  to  Mousley  in  fee  simple,  free  from 
all  incumbrancea  $  and  Mouslejr  agreed  to  pay  to  Winter,  on  the  29th  of  Sep- 
tember then  next  ensuing  and  on  the  execution  of  the  conveyance  and  comple- 
tion of  the  surrender,  the  sum  of  75/.  per  acre  for  the  estate,  the  quantity  of 
land  to  be  ascertained  and  measured  by  a  person  named  in  the  agreement,  and 
to  be  paid  for  by  Mousley  accordingly  ;  and  it  was  thereby  also  agreed  in  the 
following  words :  **  That  the  amount  of  such  consideration  money  shall  be  se- 
cured by  the  bond  of  the  said  William  Mousley  unto  the  said  William  Winteff 
with  interest,  at  4/.  per  centum  per  annum,  and  shall  remain  so  secured  during 
the  life  of  the  said  William  Winter,  on  the  regular  payment  of  such  interest  as 

aforesaid." 
^*435]  "The  estate  was  measured,  and  the  pui'chase  money  found  to  amount 
to  1,485/. ;  being  576/1  for  the  freehold,  and  OOd/.  for  the  copyhold. 
By  indentures  of  lease  and  release,  dated  the  28th  and  29th  of  September 
iei4,  and  made  in  pursuance  of  the  agreement,  Winter,  in  consideration  of 
576/.  therein  expressed  to  have  been  paid  to  him  at  or  before  the  ezacotion  of 
the  conveyance,  for  the  purchase  of  the  fee  simple  of  the  freehold  part  of  the 
estate,  conveyed  the  freehold  part  of  the  estate  to  Mousley  in  fee  simple.  A 
receipt  for  the  576/.  was  indorsed  on  the  deed  of  release.  On  the  1st  of 
October  1814,  in  further  pursuance  of  the  agreement,  Winter  surrendered  the 
copyholds  to  Mousley  in  fee  simple  ;  and  this  surrender  was  expressed  to  be 
made  in  consideration  of  009/.  paid  by  Mousley  to  Winter,  the  receipt  where- 
of Winter  thereby  acknowledged. 

Notwithstanding  the  conveyance  and  surre^er  expressed  that  the  whole 
purchase  money  had  been  paid,  the  sum  of  4B5L  was  the  only  part  of  it  that 
bad  in  fact  been  paid.  And  on  the  29lh  of  September  1814,  Mousley  executed 
a  bond  to  Winter  in  the  penal  sum  of  2,000/.  conditioned  to  be  void  on  pay- 
ment, by  Mousley  to  the  executors,  administrators  or  assigns  of  Winter,  of 
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the  sum  of  1,000/.;  the  remninJor  of  the  purchase  money  within  twelve 
months  next  after  the  decease  of  Winter,  with  interest  at  four  per  cent. 

Motisley  having  paid  the  485/.  and  executed  this  bond,  was  let  into  posses- 
sion of  I  he  estate. 

By  deed,  dated  the  2d  of  November  1814,  Mousley 'mortgaged  the 
freehold  part  of  the  estate  for  the  tefm  •of  five  hundred  years,  to  Anne    [*436] 
BagfiTHlay,  to  secure  400/.  which  he  had  borrowed  of  her ;  and  on  the 
lOih  of  May  1815,  he  surrendered  the  copyholds  to  one  Gould,  in  fee,  to  se- 
cure 1,000/.  which  he  had  bprrowed  of  Gould. 

In  May  1817.  a  commission  of  bankrupt  issued  against  Mousley;  and,  on 
the  7th  of  June  1817,  the  bargain  and  sale  to  his  assignees  was  executed.  In 
August  1817,  the  assignees  sold  and  conveyed  the  freehold  and  copyhold  es« 
tate  in  question  to  Lord  Anson,  together  with  some  other  real  estates  belong- 
ing to  Mousley,  and  allowed  his  lordship  to  retain  1,200/.  of  the  purchase 
money,  as  an  indemnity  against  the  claim  of  the  plaintifT.  The  assignees  paid 
off  the  mortgages  to  Anne  Baggalay,  and  Gould,  out  of  the  personsd  estate  of 
Mousley. 

The  interest  on  the  bond  was  paid  down  to  the  29th  of  September  1S16, 
but  ool  afterwards;  and  Whster*  in  Trinity  term  1818,  brought  an  action 
against  Mousley  on  the  bpnd,  and  at  the  Lent  assizes  in  18] 9  obtained  a  verdict 
against  him.  Mousley  obtained  a  rule  ni$i  to  set  aside  the  verdict,  on  the 
ground  that  he  was  a  bankrupt  at  the  time  when  the  action  was  brought ;  but 
this  rule  wss  afterwards  discharged. 

Mousley  obtained  his  certificate  under  the  commission  of  bankrupt. 

In  May  1819  Winter  died,  without  having  entered  op  judgment  on  the  verdict 
against  Mousley ;  and  the  plaintiffs,  who  were  the  executors  of  Winter, 
had  not  ^entered  up  judgment,  because  Mousley  had  no  property  on    [*437] 
which  it  could  be  made  available. 

The  plaintiffs  insisted,  by  their  bill,  that  Anne  Baggalay,  and  Gould,  the 
mortgagees  of  the  estate,  had  notice  of  the  lien  on  the  estate  claimed  by  Win- 
ter in  respect  of  the  1,000/. ;  and  that,' if  the  mortgages  were  still  subsisting 
the}'  ivou.'d  not  be  entitled  to  any  priority  over  the  lien  so  claimed.  They 
also  insisted  that  the  assignees  had  notice  of  the  lien ;  and  that,  although  they 
had  paid  off  the  mortgages  out  of  Mousley's  personal  estate,  they  were  not 
entitled  to  re-imburse  his  personal  estate  out  of  the  money  produced  by  the 
sale  of  his  real  estates,  until  they  had  discharged  the  sum  in  respect  of  which 
the  lien  was  daimed ;  or,  in  case  the  court  should  be  of  opinion  that  the 
mortgages,  if  subsisting,  would  be  a  prior  charge  to  the  lien,  that,  inasmuch 
asjhe  rhortgages  had  been  paid  off  by  the  assignees,  the  estates  must  now  be 
oottsidered  as  free  from  all  claims  and  incumbrances,  except  the  lien  claimed 
by  the  plaintifis. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiffs,  as  the  personal 
represenutives  of  Winter,  were  entitled  in  equity  to  a  lien  upon  the  freehold 
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and  copyhold  estate,  in  respect  of  the  1,000/.,  as  well  against  the  mortgagees, 
and  all  persons  claiming  on  their  behair,  as  against  Mousley  f  and  for  an  in- 
junction to  restrain  Lord  Anson  from  paying  over  ibe  1,200/.  to  the  assignees 
until  the  claim  of  the  plaintiffs  was  satisfied. 

The    assignees,  in  their  answer,  slated  that  they  had    been  informedp 

and  believed,  that  upon  the  occasion  of  Mousley  executing  the  bond,  it  was 

agreed  between  Winter  and  Mousley,  that  Winter  should  accept  the 

[*438]     ^bond  as  payment  of  so  much  of  the  purchase  money  as  the  bond 

amounted  to,  and  that  Winter  should  have  no  claim  or  lien  upon  the 

estate  in  respect  of  it. 

When  the  cause  came  on  to  be  heard  on  the  27lh  of  November,  1621, 
the  Vice-chancellor  referred  it  to  the  master,  to  inquire,  whether,  at  the  time 
of  executing  the  bond,  it  was  agreed  between  Winter  and  Mousley,  that  Win* 
ter  should  accept  tbe  bond  as  payment  of  so  much  of  the  purchase  money 
as  the  bond  amounted  to ;  and  that  Winter  should  have  no  lien  upon  the  estate 
in  respect  of  it. 

The  master  reported  as  follows ; — ^*  1  find,  that  upon  the  execution,  by  the 
defendant  William  Mousley,  of  the  bond  bearing  date  the  20th  day  of  Septem-* 
her,  1814,  it  was  not  agreed  between  William  Winter  therein  named,  and  the 
said    defendant  William    Mousley,   that   the  said   William  Winter  should 
accept  of  the  said  bond  as  payment  of  so  much  of  the  purchase  money  of 
the    estates    and   premises    in    question  in  this  cause   as    the  said    bond 
amounted  to,  and  that  the  said  William  Winter  should  have  no  lien  upon  the 
said  estate  and  premises,  or  any  part  of  the  same  in  respect  thereof.     But  I 
find,  by  the  deposition  of  Francis  Sharrett,  one  of  the  witnesses,  taken  on  the 
cross  interrogatories  exhibited  on  the  part  of  the  defendants,  and  the  perisoQ 
who  prepared  the  said  agreement  as  the  attorney  of  the  said  William  Winter, 
that  in  or  about  a  week  after  the  agreement  bearing  date  the  16th  day  of 
June,  1814.  had  been  made,  and  previously  to  the  execution  of  the  said  bond, 
be,  in  conversation  with  the  said  William  Winter,  pointed  out  to  him  the  im* 
prudence  of  trusting  to  the  personal  security  alone  ot  the  said  William 
[*489]  Monsley  for  the  payment  of  the  said  purchase  *money.     And  the  said 
Francis  Sharrett  told  the  said  William  Winter,  that  he,  the  said  Francis 
Sharrett,  knew  that  the  said  William  Mousley  was  concerned  in  extensive  trade 
and  speculations,  and  had  borrowed  money.     And  the  said  Francis  Sharrett 
strongly  urged  the  said  William  Winter  to  have  a  nr)ortgage  for  the  purchase 
money,  and  told  him,  that  he  the  said  Francis  Sharrett  thought  there  would, 
be   considerable  danger  in  taking  a  bond  only  ;  but  the  said  William  Winter 
replied  that  the  bond  would  be  a  sufficient  security  ;  and  that  ho  had  no  doubt, 
if  the  said  William  Mousley  outlived  him,  the  bond  would  be  paid  ;  and  that 
he  should  be  satisfied  to  take  the  said  William  Mousley's  personal  security.** 
The  cause  now  came  on  to  be  heard  for  further  directions. 
Mr,  Heald,  and  Mr.  Whealky^  for  the  plaintiffs: — The  settled  principle  of 
the  court  Is,  that  a  vendor  has  always  a  lien  on  the  estate  till  the  whole  of  bis 
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purchase  money  is  paid,  unless  there  be  a  maQiTest  intention  that  lie  should  have 
no  such  hen.  That  was  the  principle  laid  down  in  Matkretk  v.  Simmons{a) 
where  Lord  Eldon  reviews  the  whole  of  the  cases  on  this  suhj^ct.  It  was 
there  held  that  there  must  be  clear  evidence  of  relinquishment  of  the  lien  ;  and 
that  it  is  for  the  purchaser  to  produce  this  evidence  if  he  resists  the  lien.  In 
Tardiff  v.  Scrughan.  stated  in  the  argument  of  Blackburne  v.  Oreg8on,{b)  it 
was  decided  by  Lord  Camden,  that  the  vendor  of  an  estate  in  consideration 
of  an  annuity,  did  not,  by  taking  a  bond  from  the  purchaser  as  a  col- 
lateral security  for  the  payment  "^of  the  annuity,  lose  his  lien  on  the  [*440] 
estate.  In  Elliot  v.  Edward^lc)  Lord  Alvanley  held  thai  the  vendor, 
by  taking  a  covenant  from  the  purchaser  and  another  person  as  his  security,  did 
not  lose  his  lien  on  the  estate.  Fawell  v.  HeeKs  {d)  is  the  only  case  in  which 
it  was  ever  heM  that  the  vendor,  by  taking  a  bond  for  the  purchase  money, 
had  lost  his  lien  on  the  estate.  But  that  case  has  not  been  consPdered  as  good 
authority.  In  ex  parte  Parkes,{e)  which  is  one  of  the  latest  cases,  it  was  admit- 
ted that  the  lien  of  the  vendor  was  not  discharged  by  his  taking  a  bond  from  the 
purchaser  for  payment  of  the  purchase  money  ;  although  it  was  held,,  that  the  na- 
ture of  the  covenaots^and  of  the  transaction  in  that  case,  had  discharged  the  lien. 
Mr.  Skirrow^  for  the  defendant,  Mousley,the  bankrupt,  (wIk>  had  an: interest 
in  establishing  the  lien, >4nsisted,  that  postponin^the  payment  of  the  principal 
of  the  purchase  money  during  the  life  of  the  vendor  afforded  no  argument 
against  the  centinuance  of  the  lien,  becafise  the  purchaf^er  might  at  any  time 
have  got  rid  of  the  lien  by  paying  up  the  principal. 
Mr.  Bellj  and  Mr.  BiekereUth^  for  the  defendants,  the  assignees  :^- 
I.  The  principle  on  which  courts  of  equity  admit  the  lien  of  the  vendor  is 
not  thai  of  contract,  but  that,.until  the  purchase  money*  is  paid,  the  estate 
in  equity  is  the  estate  of  the  vendor.  On  this  principle  it  has 
^bsen  h^Id  thal^  where  the  consideration  money  was  liot  paid  pecunits  [*44I] 
numeraliB^  but  by  a  check  on  a  banker,  if  the  banker  had  no  effects, 
the  lien  was  clearly  not  gone.  Nor  is  it  gone  where  the  purchaser  gives  a 
promissory  note  for  the  purchase  money  ;  nor  even  where  he  givps  a  bond,  if 
it  be  payable  at'awphort  period.  But  the  question  in  this  case  is,  whether  the 
security  was  not  taken  as  an  actual  discharge  of  the  purchase  money.  The 
bond  here  was  not  taken  as  a  collateral  sccurj|tytbut  Irs  an  actual  payment,  so 
as  to  ^ve  the  purchaser  an  absolute  dominion  over  the  estate,  If  the  pur- 
chaser had  given  a  bill,  or  a  bond,  which  was  not  paid  at  the  date  fixed  for  that 
purpose,  it  would  have  Been  impossible  to  sby  thai|he  purchaser  was -paid,  or 
the  )ien  discharged.  Lord  Eldon  says,  in  Mackreth  v.  Symmons,{  f)  that  the 
intent  in  taking  a  bond  is  to  rebut  the  presumption  that  the  purehaso  money  is 
paid.     But  if  a  bond  is  taken,  on  the  face  of  which  it  appears  that  the  purchase 

(«)lSVe8  339.  (6)  1  Bro.  C  C.  423.  («)  3  Bos.  &  Pal.  181, 

C^  Arab.  724 ;  and  alto  sUted  from  Seijcaot  Mill*f  MSS.  in  Mr.  Eiien'a  edition  1  Bro.  C.  C.  423, 
in  m  note  to  BUekhume  ▼.  Qregtvn* 
(#}  1  Oljiyi  k.  Jam.  2^i8.  (  /)  1^  Vet.  3i2. 
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money  is  to  be  paid  by  an  annuity  to  the  vendor,  and  the  payment  ol'a  prinoi* 
pa)  sum  to  his  representatives  at  his  death*  this  shows  a  special  contract— it 
shows  that  the  parties  were  not  deah'ng  for  ready  money,  but  on  a  special  con- 
tract as  to  the  mode  of  payment,  and  therefore  that  the  lien  is  discharged* 
The  lien  being  once  discharged  by  the  mode  in  which  the  parties  have  dealt* 
it  is  gone  for  even 

IK  The  principle  of  the  court  being  against  the  existence  of  lien  in  such  a 
case,  it  only  remains  to  consider  the  authorities.     Lord  Eidon,  in  Mackreth 

V.  Syinmons,(g)  said,  that  Tardiff  v.  ScrugkanSJi)  was  not  a  case  of 
[*442]    such  authority  as  to  guide  his  ^judgment.     The  case  of  Edwards  f. 

ElUoUij)  has  no  application  to  the  present.  In  order  to  made  out  tlie 
case  of  the  plaintiflfs,  tlie  bond  ought  to  have  been  unalienable  during  the  life  of 
Winter.  In  Bond  v.  KenU{k)  where  the  vendor  took  a  promissory  note,  pay^ 
able  on  demand,  from  the  purchaser  for  part  of  the  purchase  money,  it  was 
held  that  the  lien  was  discharged ;  and  so  in  Nairn  s,  Prowse,{l)  where  the  ven« 
dor  took  a  security  on  stock.  Therefore,  according  to  the  authorities,  collate^* 
ral  circumstances  may  be  resorted  to  in  order  to  rebut  the  presumption  of  lien. 
In  the  present  case  we  resort  to  the  agreement  The  bond  secures  payment  of 
the  purchase  money,  according  to  the  terms  of  the  agreement,  as  to  i\\e  quan- 
tum of  the  money ;  therefore  the  bond  and  the  agreement  depend  sufficiently  on 
each  other  to  rebut  the  presumption  of  lien.  The  special  circumstances  slated 
by  the  master  in  his  report  show  that  tite  vendor  placed  reliance  on  the  per^ 
sonal  security  of  the  purchaser.  Where  a  purchaser  is  allowed  to  take  posses^ 
sion  of  an  estate  as  absolute  owner  on  a  conveyance  expressing  receipt  of  the 
purchase  money  by  the  vendor,  and  the  vendor  takes  a  bond  as  a  security,  to 
allow  the  vendor  still  to  have  a  lien,  would  be  to  enable  the  purchaser  to  commit 
fraud  ;  because  in  such  a  case  he  appears  in  the  character  of  absolute  owner  of 
the  estate,  and  obtains  credit  in  that  character.  This  is  exactly  the  incon- 
venience.  insisted  on  by  Sir  W.  Grant,  in  the  case  of  Nairn  v.  Prowse.{m) 

Mr.  Htaldn  in  reply :— -If  tlie  mode  of  payment  expressed  in  the 
[•443]    agreement  had  appeared  uponthe  face  of  the  deed  of  conveyance,  •it 

would  have  entirely  destroyed  the  argument  as  to  fraud ;  and  the  mcro 
circumstance  that  it  was  a  mode  which  postponed  the  payment  of  the  principal, 
would  not  be  enough  to  discharge  the  lien.  If  the  conveyance  had  been  ex- 
pressed to  be  made  in  consideration  of  an  annual  payment,  even  in  that  case 
the  argument  as  to  fraud  would  faik  But  whatever  may  be  expressed  in  the 
articles  of  agreement,  the  court,  if  h  finds  a  conveyance  executed,  cannot  look 
tX  the  articles,  because  that  would  be  giving  a  construction  to  a  deed  by  an  in- 
strument which  is  not  a  deed.  The  case,  therefore,  on  the  whole,  comes  to 
this :  that  the;  intention  to  abandon  the  lien  must  be  established  on  clear  evi^ 
dence :  that  a  bond  or  a  note  taken  by  the  vendor  has  been  held  not  of  itself 

(f }  15  Vm.  359.  (A)  SUted  in  1  Bro.  C.  C.  433.  (t)  8  Bos.  &  PolU  181. 

(»)«Vcm.a8U.  («)6Ve».762;  (m)  6  V«8. 758.  ^ 
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sufficient  evidence  of  abantioning  the  lien ;  and  therefore,  that  taking  a  bond 
payable  at  a  future  tinie  is  not  sufficient  evidence  to  rabut  the  presumption  that 
a  lien  exists. 

The  Viob-Chanorllob  : — ^This  case  is  altogether  new  in  its  circumstances. 
The  written  agreement  of  the  parties  expresses  that  the  price  of  the  estate 
should  not  be  paid  till  the  death  of  the  vendor,  the  vendee  agreeing  to  pay  in- 
terest upon  it  by  half  yearly*  payments  until  that  period,  and  to  give  his  bond 
accordingly.  But  the  ianguai^e  of  the  conveyance  does  not  proceed  upon  this 
agreement.  It  is  expressed  to  be  made  in  consideration  of  a  sum  of  money 
then  paid,  the  receipt  for  which  is  indorsed  upon  the  deed.  The  terms  of  the 
written  agreement,  however,  did  in  fact  govern  the  conduct  of  the  parties,  and 
a  bond  was  taken  for  the  payment  of  the  purchase  money  at  the  death  of  the 
vendor,  and  for  payment  of  interest  in  the  mean  time ;  and  the  ques- 
tion is,  whether,  •under  these  circumstances,  the  vendor  has  a  lien  [*444] 
upon  the  estate. 

In  ordinary  cases,  where  the  conveyance  expresses,  contrary  to  the  fact, 
that  the  purchase  money  is  paid,  there,  though  the  estate  passes  at  law  by 
the  conveyance,  it  does  not  pass  in  equhy  until  the  actual  payment  of  the 
price — until  the  vendor  has  received  that  consideration  for  which  it  appears 
by  the  deed  he  contracted  to  part  with  his  estate. 

Suppose  it  bad  been  expressed  in  this  conveyance  that  the  price  was  not  to 
be  paid  until  the  death  of  the  vendor,  and  there  had  been  a  covenant  on  the 
part  of  the  purchaser  then  to  pay  the  amount,  and  to  pay  the  interest  in  the 
mean  time ;  could  it  then  have  been  said  that  it  appeared  by  this  deed  that  the 
vendor  had  contracted  not  to  part  with  his  estate  until  the  actual  payment  of 
the  price  T  Would  it  not  rather  have  been  the  true  effect  of  the  language  of 
the  conveyance  in  such  case,  that  the  vendor  had  contracted  to  part  with  his 
estate  presently,  not  in  consideration  of  the  actual  immediate  payment  of  the 
price,  but  in  consideration  of  the  covenant  for  the  future  payment  of  that  sum, 
with  interim  interest ;  and  that  having,  therefore,  the  covenant,  which  was  the 
consideration  bargained  for,  the  estate  must  pass  by  the  conveyance,  in  equity  as 
well  as  at  law.  Now  although  it  is  not  expressed  in  this  conveyance  that  the 
price  was  not  to  be  paid  until  the  death  of  the  vendor,  yet  such  was.  in  fact, 
the  actual  agreement  and  substantial  dealing  of  the  parties,  and  the  language 
of  the  conveyance  to  the  contrary  is  the  mere  result  of  the  common  form ; 
and  the  question  comes  to  this,  whether  the  court  is  concluded  by  the 
♦form  of  the  deed  from  entering  into  the  truth  of  the  case.  [445] 

If  the  language  of  the  deed  is  to  prevail  in  this  case,  then  the  price  is 
to  be  taken  as  actually  paid  ;  for  so  it  is  expressed  in  the  deed.  It  is  the  ven- 
dor,  therefore,  who  in  the  first  place  attempts  to  raise  an  equity  agamst  the  al- 
legations of  the  deed  ;  and  if  the  vendor  be  permitted  to  repel  the  effect  of 
the  deed,  by  showing  that  the  price  was  not  paid,  it  must  necessarily  follow 
that  the  vendee  must  be  at  liberty  to  disclose  the  whole  truth,  and  to  explain 
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the  reason  why  that  payment  was  not  made.  I  consider,  that  thu  case  is, 
in  principle,  the  same  as  if  the  conveyance  had  slated  the  real  contract  or 
the  parties ;  and  that  by  the  effect  of  that  contract  the  vendor  agreed  to  part 
with  his  estate,  in  consideration  of  the  bond  for  the  future  payment  of  the 
price ;  and  that  when  such  bond  was  executed,  the  estate  pasted  to  the  ven- 
dee, in  equity  as  well  as  at  law. 

Bill  dismissed.fl] 


[•446]  •WHrrrocK  v.  Ltsaoht. 

1833,  36fli  April,  3d  May,  6tb  uid  7th  Jane^-Praetiee.—Witiutt. 

A  party  whoiszaaiinaa  a  witnew  ia  boond  to  keep  him  in  town  for  forty-eight  haara  after 
hiapndaetioaal  the  aaat  of  the  adTwaa  elerkia  eoort;  and,  if  eraia.inUnosatnriea  are  left  With 
the  examiner  wilbfai  the  forty-eight  boon,  the  party  moat  ke^p  the  witneaa  in  town  till  the 
oroaa  examination  ia  finiahed. 

Where  a  witneaa  left  London  before  thft  forty-eight  honia  wera  expind,  the  party  producing 
him  was  ordered  to  bring  him  hack  at  hia  own  expenae,  or  the  examination  in  chief  to  be 
abppreaaed.- 

In  this  cause  the  court  was  moved,  on  bfehalf  of  the  defendant,  that  the  plain- 
tiffs, or  thejr  solicitor,  might  at  their  own  proper  costs  and  charges,  produce  two 
witnesses  named  in  the  notice  of  motion,  within  ten  days,  to  be  cross-exa- 
mined on  the  part  of  the  defendant,  or,  in  default  of  such  production,  that 
the  evideiicelgiven  in  chief  by  these  twp.  witnesses  might  be  suppressed. 

On  the  ISlh  of  March,  1823,  the  two  witnesses  were  brought  to  town  from 
Gloucestershire  by  the  p|alntifl8.  Jo  be  examined  on  their  behalf.    At  eleven 

[1]  '■  The  Tender  haa  a  li«n  on  the  ealate  for  the  pnrcliaae*Boney,  while  the  eaUte  ia  in  (he  handa 
^^"!^^  !r..  ""^T  ^  '"  "^  ""*'*'"  ^^^  ^  "~- »»'  '"Pl"""".  wa.  not  intended  to 
jLTif  „f  11"  .  !^  ""^  *•  '^  *^'  "••  "'^•»  V~<J  to  reat  on  other  aecwlty. 
doe.  not  .fleet  the  Tendo,',  hen  ;  and  ifparl  be  paid,  the  lien  i.  good  a.  to  the  Ldoe."  Ken^ 
to  b.^.T»?"V      ".*::;%'  '"!:"••'"'•  "''^*«-   "^-^-^-OH.  oonLde,..be.af.rrult 

Idt  „!^il  ^'  ?  M  "»»"''"."'  «««>.  ^  «  eovena«t  gi,en  by  the  Ten^alone.  a.  I.^ 
TJ^S^J^  ^""te'ra.  the  rec«,«  of  thep„«,ha«,  money  conUined  in  the  deed,  or  tori.ow 
the  time  and  manner  .„  which  the  payment  i.  to  be  made,-  unl...  there  i.  an  expre;  agreemert 
betw^n  the  partie.  to  waive  the  eqoiuble  lien;  and  on  the  other  bind  to  cona^th^ZT  al 
watvcd  whenever  M.y  .«,ority  i.  taken  on  U,e  land  ir  otherwiae.  for  the  whole  or  any  part  of 

^n..theii..io..  Ibid.  s:if'th:vf:dr.,,.?orprhair^tho'rti"oM:^^^^^^ 

pmehaaer  »  not  notice  of  hia  lien^  Ibid.  The  An^JZ^  ^  ^  Z^i:iT^S^ 
*»«,  collected  in  Amer.  Ch.  Digeat.  Vendor  and  PgrchMar.V.  *"'a~t»'«»»"  ^  «»f  «»• 
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o'clock  on  that  day  they  were  produced  at  the  seat  or  the  defendant's  clerk  in 
court*  and  within  a  few  minutes  afterwards  were  carried  to  the  examiper's 
office  and  examined.  Their  examination  did  not  last  above  a  quarter  of  an 
hour.  On  the  following  morning,  as  soon  as  the  office  was  opened  interroga- 
tories were  filed  for  their  cross-examination ;  and,  between  twelve  and  two 
o'clock  on  the  same  day,  the  defendant's  solicitor  sent  for  the  witnesses,  and 
brought  them  to  the  examiner's  office,  where  they  were  then  sworn  to  give 
evidence  for  the  defendant  on  cross-examination  ;  and  the  examiner  then  de- 
sired them  to  return  at  ten  o'clock  on  the  following  morning  (the  20th  of 
March)  to  be  cross-examined*  They  did  not,  however,  attend  at  the  time 
appointed ;  but  set  ofi*  in  the  afternoon  of  the  ]9(h  of  March,  on  their  return 
into  Gloucestershire,  in  a  stage-coach,  in  which  places  had  been  taken  for 
them  by  the  plaintifi^'s  solicitor.  The  defendant's  solicitor,  being  in- 
formed of  this,  on  the  20th  of  March  served  a  notice  *on  the  plain-  [*447] 
tifiTs  solicitor,  requiring  him  to  produce  these  two  witnesses  at  the 
examiner's  office  on  the  26th  of  March,  to  be  cross-examined.  This  notice  not 
being  complied  with,  the  present  motion  was  made.  The  plaintifis  after- 
wards oflered  to  bring  the  witnesses  to  town  to  be  cross-examined,  provided 
the  defendant  would  pay  the  expenses  of  bringing  them  and  sending  them 
back ;  but  this  otkr  was  refused. 

It  appeared  that  no  notice  of  the  cross-interrogatories  having  been  filed  was 
either  delivered  to,  or  put  up  in  the  office  of  the  examiner  who  had  taken  the 
depositions  in  chief. 

Mr.  Belt,  and  Mr.  Stuart,  for  the  motion :— It  is  the  established  practice  that, 
where  witnesses  from  the  country  are  produced  to  be  examined  in  chief,  the 
party  producing  them  is  bound  to  keep  theifi  in  town  for  forty-eight  hours  from 
tbejime  of  producing  them  at  the  seat  of  ihc  clerk  in  court  of  the  opposite 
party ;  and  if,  during  that  time,  interrogatories  are  filed  for  cross-examining 
them,  and  they  are  sworn  to  give  evidence  on  the  cross-examination,  the  party 
j?ho  has  brought  the  witnesses  to  town  is  bound  to  keep  them  in  town,  at  his 
own  expense,  till  the  cross-examination  is  finished ;  and,  if  he  allows  the  wit- 
nesses to  leave  town  before  the  forty-eight  hours  are  expired,  or  before  the 
cross-examination  is  finished,  he  is  bound  to  bring  them  up  again  to  be  cross- 
examined,  at  his  own  expense.  Gilb.  For.  Roman.  144.  Flowerday  v.  Co/- 
ktL{a)    ' 

Mr.  Hart,  and  Mr.  Wakefield,  for  the  plaintifii,  insisted  that  notice 
should  have  been  given  to  the  plalntiff^s  solicitor,  that  it  was  intended  [•448] 
to  cross-examine  the  witnesses.  Where  a  witness  is  produced  at  the 
seat  of  the  clerk  in  court,  the  party  intendiiig  to  cross-examine  him  ought  to 
give  noUce.  either  that  interrogatories  for  cross-examination  of  the  witness 
are  filed,  or  that  it  is  intended  to  file  them.  If  no  such  notice  is  given,  the 
party  is  not  bound  to  keep  the  witness  in  town,  and  the  party  wishing  to 


(•)!  Dick.  388. 
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cross-examine  must  bring    him  back  at  his  own  expense.      Harr.  Cha. 

Praa  261, 

The  Vice-Chancellor  said,  that  he  would  direct  a  question  to  be  sent  to  the 
six  clerks  to  ascertain  the  practice  on  this  point. 

A  question  was  accordingly  sent,  and  the  six  cJerks  certified  : 

"  T^iat  the  party  examining  a  witness  in  the  examiner's  office  is  bound  to 
keep  him  in  London  forty-eight  hours  after  his  production  at  the  seat  of  the 
adverse  clerk  in  court,  and  not  forty-eight  hours  after  the  examination  is 
finished  ;  and  that,  if  the  cross-interrogatories  are  left  with  the  examiner  with- 
in the  forty-eight  hours,  then  the  party  producing  him  roust  keep  him  in  Lon- 
don till  his  cross-examination  is  finished." 

The  Vice-Chancellor,  upon  receiving  this  certificate,  granted  the  motioo, 
with  costs. 


*'  This  court  doth  order,  that  the  plaintifis,  at  their  own  expense,  do  produce 
George  JeflTries  and  Job  Jenkins  before  John  Nursey  Dancer,  one  of 
[•449]  the  examiners  of  this  court,  within  ten  days  after  service  of  •his  or- 
der on  the  plaintifis,  to  be  cross-examined  as  witnesses  on  the  part  of 
the  defendant  Arthur  Lysaght,  or,  in  defeull  of  such  production,  it  is  ordered, 
that  the  evidence  given  in  chief  by  the  said  George  JeflTries  and  Job  Jenkins, 
on  behalf  of  the  said  plaintiflTs,  be  suppressed  on  the  hearing  of  this  cause,  and 
on  all  matters  relating  thereto  ;  and  it  is  ordered  that  the  plaintiflTs  do  pay  to 
the  defendant  his  costs  of  this  application/' 

Reg.  Lib.  B.  1822,  fol.  1021. 


Barclay  o.  Raine. 

1893,  19Ui  and  24th  Ju\j,-'Speeifie  performance.— Title  deeds, 

A  purchaser  is  not  boond  to  complete  hia  purchase  without  the  title  deeds,  unless  be  baa  a  lenal 
coTcnant  to  produce  them* 

A  covenant  to  produce  title  deeds  runs  with  the  land  for  the  benefit  of  purchasers,  but  not  for 
the  benefit  of  vendors.  Wh^re  one  is  in  possession  of  title  deeds  relatingr  to  his  own  landa  as 
well  as  to  the  lands  of  another  person,  who  has  no  coTcnant  for  the  production  of  the  title  deeds, 
whether  such  other  person  has  a  general  right  in  equity  to  compel  the  production  of  the  deeda». 
quere? 

Thb  plaintiflTs  filed  this  bill  to  compel  the  defendant  specifically  to  perform 
an  agreement  for  the  purchase  of  a  freehold  estate. 

An  order  was  obtained,  on  the  coming  in  of  the  answer,  for  a  reference  to 
the  master  to  inquire  whether  the  plaintiffs  could  make  a  good  title.  The 
master  reported,  that  the  plaintiflTs  could  make  a  good  title :  but  that  it  appeared 
to  him  that  the  plaintifis  were  not  in  possession  of,  and  were  not  in  a  situation 
to  deliver  to  the  defendant  the  title  deeds  relating  to  the  estate.    At  the  re* 
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quest  of  the  parties  the  master  stated,  in  his  report,  the  rollowing  Tacts  as  to 
4he  title  deeds  for  the  opinion  of  the  court  :^- 

*The  premises  in  question  in  this  cause  were  formerly  part  of  cer-  [*450] 
tain  hereditaments  held  under  one  title,  and  a  large  proportion  of  such 
hereditaments  was  sold  to  Mr.  John  Thring  ;  and,  about  the  same  time,  or  soon 
after,  the  premises  in  question  were  sold  to  Mr.  Greorge  Barclay,  the  father  of 
the  plaintifls,  and  under  whom  they  derive  their  title.  Upon  the  sale  to  Mr. 
John  Thring,  the  title  deeds  to  the  premises  purchased  by  him,  which  also  re- 
laled  to  the  premises  in  question  in  ihis  cause*  were  delivered  to  him,  and  ho 
executed  a  deed  of  covenant  to  the  then  vendors,  bearing  date  the  12th  day 
of  July  1707,  whereby  he  covenanted  with  them  to  produce,  at  their  request, 
the  title  deeds,  for  such  purposes  as  should  be  required  by  the  then  vendors, 
their  heirs,  executors,  administrators  and  assigns,  and  at  their  expense.  An 
attested  copy  of  this  deed  of  covenant  was  delivered  to  Mr.  George  Barclay 
by  his  vendors,  and  was,  at  the  time  when  the  master  made  his  report,  in  the 
possession  of  the  plaintiffs  ;  but  it  was  in  a  very  mutilated  state,  and  partly 
illegible.  This  attested  copy  was  produced  before  the  master,  who  found  that 
a  considerable  part  of  it  was  destroyed,  and  that  the  names  of  the  attesting 
witnesses  were  decayed,  torn  or  obliterated.  No  deed  of  covenant  was  given 
lo  Mr.  Barclay  for  the  production  of  the  title  deeds.  The  original  deed  of 
covenant  had  since  been  lost :  inquiries  had  been  made  for  it,  but  without 
effect,  and  no  hopes  were  entertained  that  it  would  bo  found.  John  Thring 
sold  his  part  of  the  property  to  Mr.  Slade,  under  whom  Messrs.  James  and 
John  Slade,  the  present  proprietors  of  it,  claimed  to  be  entitled.  Application 
had  been  made  by  the  plaintiffs  to  Messrs.  James  and  John  Slade  for  a  new 
deed  of  covenant  to  produce  the  title  deeds ;  but  they  refused  to  give  it.  It 
appeared  that  upon  the  sale  by  Thring  to  Mr.  Slade,  part  of  the  pur- 
chase *money  was  secured  by  a  mortgage  of  the  property  sold  to  [*45l] 
Mr.  Slade,  and  the  title  deeds  were,  together  vrith  the -deed  of  mort- 
gage, lodged  in  the  hands  of  Mr.  Thring,  where  they  still  remained.  The 
plaintifls,  therefore,  applied  to  Mr.  Thring  for  a  covenant  to  produce  the  ori- 
ginai  lit/e  deeds,  and  Thring  accordingly  executed  a  deed  of  covenant,  dated 
the  20th  of  October  1822,  by  which  he  covenanted  with  the  defendant  Raine, 
that  he  would  produce  the  title  deeds  whilst  he  should  continue  mortgagee. 
The  defendant  Raine  objected  to  this  last  deed  of  covenant  as  insufficient,  and 
therefore  Thring  executed  another,  dated  the  18th  of  January  1823,  by  which 
he  acknowledged  the  execution  by  him  of  the  original  deed  of  covenant  of  the 
12th  of  July  1707,  and  also  that  the  several  title  deeds  mentioned  in  the 
schedule  to  the  original  deed  of  covenant  were,  at  the  date  of  this  last  deed, 
in  his  possession.  Cofxes  of  these  two  deeds  of  covenant,  of  the  20th  of 
October  1822  and  the  18th  of  January  1828,  were  delivered  to  the  defendant's 
solicitor  before  the  fiHng  of  the  bill  in  this  cause.  But  the  defendant,  when  he 
agreed  to  purchase  from  the  plaintiffs,  had  no  notice  that  they  could  not 
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deliver  the  original  title  deeds  to  him,  or  that  he  was  to  have  a  deed  of  cove- 
nant for  the  production  of  them,  or  that  they  related  to  other  estates* 

Under  these  circumstances,  the  master  stated  his  opinion  to  be,  that  the 
plaintifl^  ought  to  procure  a  deed  of  covenant,  to  be  executed  by  Messrs. 
James  and  John  Slade,  for  the  production  of  the  title  deeds ;  and  that  vrhen 
such  deed  of  covenant  was  obtained,  the  plainttfls  would  then  be  enabled  to 
deliver  to  the  defendant  all  such  muniments  and  writings  as  the 
[•452]  ^defendant  appeared  to  be  entitled  to  receive  upon  the  completion  of 
his  purchase.  The  master,  therefore,  submitted  to  the  consideration 
of  the  court  whether,  without  such  a  deed  of  covenant  from  Messrs.  James 
and  John  Slade,  the  defendant  ought  to  be  called  upon  to  complete  his  pur- 
chase T 

A  motion  was  now  made,  on  behalf  of  the  plaintiffs,  that  the  defendant 
might  be  ordered  to  pay  hts  purcliase  money^  into  court.  This  motion  was 
made  with  the  view  of  obtaining  the  opinion  of  the  court  on  the  facts  submit- 
ted by  the  master. 

Mr.  Bellf  and  Mr.  Richmond^  for  the  motion : — Although  the  original  deed 
of  covenant  has  been  lost,  yet  the  purchaser  has  a  covenant  from  the  party 
who  has  now  the  custody  of  the  title  deeds  to  produce  them  so  lor^  as  they 
remain  in  his  possession.  Although  the  mortgagor  of  the  other  part  of  the 
estate  has  not  joined  in  this  covenant,  nor  given  any  other  covenant  to  pro- 
duce the  title  deeds,  yet  the  purchaser  from  the  (daintiff  would  have  an  equit- 
able  right  to  compel  the  mor1gag.>r  to  produce  the  title  deeds.  There  is  suf- 
ficient  evidence  of  the  existence  of  the  title  deeds,  and  of  their  relating  to  the 
estate  in  question  in  thi^  cause.  In  Shore  v.  ColkU,{a)  where  the  doctrine  of 
the  right  to  possession  of  title  deeds  was  carried  very  far,  Lord  Eldon  seems 
to  have  considered  that  a  purchaser,  in  such  a  case  as  the  present,  would  have 
a  right,  in  eqtiity,  to  compel  the  owner  of  the  other  part  of  the  estate,  who 
was  in  possession  of  the  whole  estate,  to  produce  the  title  deeds. 
[*453]  ♦The  expression  used  by  Lord  Eldon  in  Dar^  v.  7\icier,(fr)  as  to  at- 
tested copies  of  deeds  being  mere  waste  paper,  must  be  considered  as 
applying  only  to  the  inefficacy  of  attested  copies  as  evidence  in  ejectment.  It 
was  decided  in  Townsend  v.  Ash,{€)  that  a  party  who  has  not  established  his 
title  at  law  can  by  bill  in  equity  compel  the  production  of  a  deed  at  all  trials 
at  law,  and  is  entitled  to  have  attested  copies  of  it.  A  covenant  to  produce 
title  deeds  is  merely  corroborative  of  the  right  in  equity  to  compel  the  party 
who  has  the  custody  of  the  deeds  to  produce  them.  This  right  to  productioD 
was  recognized  in  BuckhurH's  case,(^  and  in  Banbury  v.  Briscot.{ft)  The 
principle  is,  that  wherever  two  parties  claim  under  the  same  title  deeds,  the 
party  who  has  the  custody  of  the  deeds  can  be  compelkd  to  prodtieo  them,  to 
defend  the  title  of  the  other  party.  In  Banbury  v.  Briscoe,  where  two  parties 
claimed  under  one  deed,  the  court  ordered  the'deed  to  be  delivered  into  court, 

(a)  Coop.  234.        (6^  6  Vca.  460.        (c)  3  Atk.  336.        (rf)  1  Co.  1.        (e)  3  Ch.  Ca.  ^ 
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in  order  that  both  parties  might  hare  access  to  it,  aod  might  take  copies  of  it^ 
It  most  be  admitted  that  this  right  to  compel  tlie  production  of  title  deeds  can 
be  exercised  only  where  the  party  requiring  the  prodnction  shows  a  clear 
title,  which  is  not  adverse  to  that  of  the  party  in  possession  q{  the  deeds ;  but, 
subject  to  that  qualification,  the  right  is  clear*     Amey  v.  Long,{f)  King  . 

^i^g'  (g) 

Mr.  Sugden^  for  the  defendant : — The  rule  as  to  covenants  for  the  produce 
lion  of  title  deeds  is,  thai  tfaey  run  with  the  land  for  the  benefit  of  purchasers 
necessarily,  but  not  for  the  benefit  of  vendors.  No  purchaser  can 
be  compelled  to  take  a  *titlc  unless  he  gets  either  the  title  deeds,  or  [*454] 
documents  which  enable  him  to  obtain  the  production  of  the  deeds. 
In  the  present  case,  the  purchaser  has  neither  the  deeds,  nor  any  document  to 
enable  him  to  compel  the  production  of  them.  The  plaintifis  never  had  any 
legal  covenant  for  the  production  of  the  deeds.  Mr.  Barclay  completed  his 
purchase  without  taking  anv  legal  covenant  for  the  production  of  the  deeds, 
and  the  plaintifis  claim  through  him.  As  to  the  general  principle  which  has 
been  insiisted  upon  on  behalf  of  the  plaintifik,  and  according  to  which  it  is  con- 
tended that  there  is  an  equity  by  which  every  party  who  claims  through  title 
deeds  which  relate  also  to  property  belonging  to  another  party  who  has  the 
custody  of  the  deeds,  can' compel  the  party  who  has  the  custody  of  the  deeds 
to  produce  them,  it  is  a  doctrine  entirely  new.  And  even  if  there  be  any  ex* 
pressions  lo  the  books  to  countenance  such  a  doctrine,  there  is  certainly  no 
case  in  practice  in  which  a  purchaser  was  ever  advised  to  take  a  title,  relymg 
on  such  general  equity,  without  any  actual  covenant  for  the  production  of  the 
deeda  There  are,  indeed,  cases  in  which  a  covenant  is  taken  to  produce  a 
covenant  for  the  production  of  the  title  deeds.  But  if  a  man  chooses  to  buy 
an  estate  without  having  possession  of  the  tUle  deed«,  or  any  covenant  with 
himself  for  the  production  of  them,  it  can  hardly  be  expected  that  a  court  of 
equity  will  compel  any  person  who  has  agreed  to  purchase  from  him,  without 
having  any  notice  of  the  situation  of  the  title  deeds,  t j  (Complete  his  purchase 
without  a  legal  covenant  for  the  production  of  the  title  deeds. 

The  Vicg  Chancbu^or: — A  court  of  equity  never  compels  a  pur- 
chaser to  take  without  the  title  deeds, usdess  be  hasa  covenant  to  *pro-    [*455] 
dace  them ;  and  a  right  in  equity  to  compel  the  production  of  the  deeds 
even  if  it  existed,  would  be  no  aoswer.[l]    But  the  equity  of  the  purchaser,  in 

(f)  9  Eaat,  473.  (g)  4  Taant.  666. 

[I]  In  a  rait  bj  a  vmidee  to  reaeind  a  oontraet,  for  want  of  title  in  the  vendor,  and  calling^  on  him 
to  exhibit  Ins  title,  the  rendor  moet  exhibit  the  deeds  and  other  writings,  if  there  be  any  by  which 
he  derives  UUe.  In  such  ease,  the  vendor,  if  he  is  able,  mutt  show  a  paper,  not  a  parol  title.  Met. 
eaif  ▼.  DaiUm,  4  J.  J.  Manh.  (Keotneky)  880.  A  grantee  to  whom  poeseeelon  has  been  delivered, 
vBder  eoveoants  of  title  and  wairanty,  has  no  relief  a^inst  his  grrantor,  on  aecount  of  a  deiloienoy 
or  &ilon  ST  tiUe«  oaless  ftaud  has  intervened.  ZItMtoJi  v.  Mttrrit  •nd  other*,  2  Bd  w.  37.  That  a 
porehaser  wiU  not  be  compelled  to  Uke  a  defeotire  title,  vide  aMc.  903,  o.  Amer.  Ch,  Digest,  Van. 
dor  and  Purehaser,  VII,  VIU. 
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the  present  case,  woald  be  highly  questionable.  Thring*s  covenant  t«»  produce 
does  not  run  with  the  land  ;  nor  is  it  pretended  that  Slade  had  notice  of  that 
covenant ;  and  Slade,  fike  every  other  proprietor,  has  a  material  interest  against 
the  exposure  of  his  title  deeds.[2] 

Motion  refused* 


The  bill  was  dismissed,  with  costs. 

Reg.  Lib.  A.  1822,  fof.  2000L 


BaAssiNGroN  v.  Brassingtoiv. 


I82d,  27th  MMj.-^Solieitor^§  lien,-^Wiin99M^ 

'  A  folicitor,  who  tefuied  to  allow  a  deed  in  hie  possetsion  to  be  proved  on  behalf  of  the  plaintiff^ 
beCBttM  h«  had  a  lien  on  it  for  eoata  doe  from  the  defendant,  waa  ordered  to  prodnee  the  deed  at  faiv 
own  ezpenae,  and  topayaU  the  eoeta  eoMeqaent  on  bis  reftiial. 

The  bill  in  this  cause  was  filed  by  Martha  Bras^rngton  against  her  husband, 
William  Brassington,  to  enforce  a  settlement  made  by  him  in  her  favor,  in  con- 
templation of  their  marriage.  The  cause  being  at  issue,  a  commission  had  is- 
sued for  the  examination  of  witnesses. 

The  deed  of  settlement  was  in  the  possession  of  one  Williams,  who  wassa- 
Ilcitor  to  the  executrix  of  William  Harding,  the  solicitor  who  had  prepared  the 
settlement.  Williams  was  served  with  a  subpcena  duces  tecum,  to  appear  as  a 
witness  on  behalf  of  the  plaintiff,  and  produce  the  deed.  He  appeared  before 
the  commissioners  accordingly,  and  ai^knowledged  that  he  had  the  deed  in  his 
custody,  and  exhibited  it  to  the  commissioners,  but  refused  to  allow  it  to 
[*456]  be  proved  and  given  •in  evidence  ;  alleging,  as  a  reason  for  his  refusal, 
that  he  held  the  deed  only  as  the  solicitor  of  Harding's  executrix,  who 
claimed  a  lien  in  respect  of  costs  due  by  the  defendant  Brassington. 

The  court  was  now  moved,  on  behalf  of  the  plaintiff,  that  Williams  might 
be  ordered,  at  his  own  expense,  to  produce  the  deed  at  the  examiner's  office, 
and  to  pay  all  the  costs  occasioned  by' his  refusal. 

The  certificate  of  the  commissioners  before  whom  Williams  had  appeared, 
was  read  in  support  of  the  motion.  It  stated  the  refusal  of  Williams,  and  the 
reason  which  he  alleged  for  it ;  also,  that  the  acting  executor  of  Harding  had 
attended  to  prove  the  execution  of  the  deed,  but  was  prevented  by  the  refusal 
of  Williams  to  allow  it  to  he  given  in  evidence. 

Mr.  Rcse,  for  the  motion,  insisted  that  the  suhpcena  duces  tecum  was  com- 
pulsory as  to  the  pruducliun  of  the  deed,  for  the  purpose  of  its  being  given  in 

[S]  Vide  Pain  v.  Ayw,  2  Sim.  &.  Slu.  53S.  As  to  covenanU  running  with  th«  land.  Tide  Kellogg 
T.  Wood,  4  Paige,  .S78 ;  Norman  v.  WeUg,  17  Wend.  136^;  Amer.  Ch.  Digest,  Coyenanta,  III ,  JTep- 
pell  f.  Boiky^  %  Mylne  9l  Kcene,  517  ;  Vun  Honu  v.  Cretn,  1  Paige,  455. 
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evidence.  It  has  been  expressly  laid  down  by  Lord  BIdnn,  that  a  solicitor 
cannot*  by  virtue  oFhis  lien,  prevent  the  king*s  sabject  from  obtaining  justice. 
Commerett  v.  Pot/nion,(a)  Ross  v.  Laughton,{b) 

Mr.  Pemberion^  on  behair  of  Williams,  opposed  the  motion.  This  is  the  case 
of  the  representative  of  a  deceased  solicitor,  who  insists  on  his  right  to  retain 
this  deed  against  all  the  world  till  his  demand  in  respect  of  costs  is  satisfied. 
The  utmost  length  to  which  the  court  has  gone  in  cases  where  such  a 
lien  has  been  claimed  is,  that  where  deeds  have  been  ^deposited  in  the  [''^ibl] 
hands  of  a  solicitor  tn  the  progress  of  a  suit,  the  court,  notwithstand- 
ing the  lien,  will  compel  the  solicitor  to  produce  the  deeds  for  the  purpose  of 
that  suit.  But  the  present  is  a  diferent  case.  The  lien  of  the  solicitor  is  in  re« 
spect  of  the  costs  of  preparing  the  deed  under  which  the  plaintiflf  claims  ;  so 
that  he  may  be  considered  as  having  a  claim  against  both  the  husband  and 
wife.  The  purpose  for  which  it  is  sought  to  coqipet  the  production  of  this 
deed  would  entirely  destroy  the  lien. 

The  Vice  CHANceLLoa : — It  would  be  very  extraordinary  if  a  deed  by 
which  property  is  conveyed  were  to  be  of  no  eflbct,  because  the  party  who 
executed  the  deed  did  not  choose  to  pay  his  solicitor's  bill.[l]  It  may  be  rea- 
sonable that  the  husband,  if  calling  for  the  deed  for  his  own  purposes,  should 
not  have  access  to  it  until  the  solicitor's  claim  was  satisfied  ;  but  to  refuse  to 
produce  it  as  a  witness  for  the  other  party  cannot  be  justified.  I  shall  order 
the  deed  to  be  produced,  and  the  witness  to  pay  all  the  costs  occasioned  by  his 
reru5al.(c) 

im)  1  Swftn.  1.  (6)  1  V.  &  B.  349. 

(c)  Under  a  $ubpmna  duces  tecum  the  party  may,  in  conrt,  objeet  to  prodnce  the  docaments  ; 
hnt  if  Uie  oljection  w  overruled,  production  will  be  compelled.  Per  Lord  Cldoo,  Field  v.  Beaumont, 
1  Swanst.  209.  [Where  a  penon  having  been  served  with  a  aubpcBna  duces  tecum  to  produce  a 
deed  in  hie  poeieieion  for  the  purpose  of  being  proved  by  the  subscribing  witness,  but  refused  ;  it 
was  ordered  that  he  should  produce  the  deed  at  his  own  expense,  and  pay  the  expenses  of  the  sub. 
acribing  witness,  and  other  incidental  euiU;  Bradtkaw  y.  Bradchaw,  3  Sim.  265  ;  S.  C.  1  Russ. 
4l  Hytne,  358.] 

^1]  Order  nude  on  a  solicitor  who  withdrew  from  the  conduct  of  the  plaintiff's  cause,  that  he 
should  deliver  up  to  the  plain tiff^s  new  solicitor  the  briefs  of  the  pleadings,  counsel's  opinions  there- 
on,  office  copies  of  the  several  answers,  and  all  such  other  papers  and  documents  connected  with 
<be  cause,  as,  upon  inspection,  such  new  solicitor  might  deem  necessary  for  the  hearing ;  without 
prejudice  to  any  right  of  lien  for  costs,  and  upon  an  undertsking  to  return  them  nndefaced  within 
ten  days  after  the  hearing;  Heelop  ▼.  MetcJfe,  3  Myl.  &  Cr.  Id3.  If  a  solicitor  whom  his  client 
has  ceased  to  employ,  by  the  production  of  m  deed  in  his  hands  belonging  to  the  client,  upon  which 
he  claims  a  lien  as  solicitor,  enables  the  client  to  recover  a  fund  in  a  suit,  his  lien  over  the  fund  so 
realized  is  conned  to  the  costs  of  that  suit,  but  is  a  lien  which  he  is  entitled  actively  to  enforce  : 
it  is  otherwise  as  to  his  general  lien  upon  his  olienfs  papers,  .which  applies  to  all  his  bilFs  of  costs, 
bat  is  merely  a  right  to  retoin  the  papers,  and  cannot  bo  aoUvely  enforced ;  Boxon  v.  Bolland,  4 
Myl.  Sl  Cr.  354.  A  client  depoMted  with  his  solicitor  Uie  title  deeds  of  an  esUte  to  secure  a  sum  of 
aonej  then  doe,  and  eertaio  eoeU  Uien  ineorrsd  ;  the  court  on  t'le  petition  of  the  client,  ordered  the 
deeds  to  be  deliTered  up  lo  the  client,  on  his  paying  into  court  a  sum  sufficient  to  cover  the  solicitor's 
elaim.  and  direoted  the  u^ual  taxatba ;  MOU  ▼.  FinUnf,  1  Beav.  560.  •»  I  cannot  see  how  there 
<aa  bo  as/  sound  distinction  between  tho  case  of  a  solicitor  claiming  a  lien  on  the  papers  of  his 
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**'  This  court  doth  order,  that  the  said  John  K  Williams  do  attend  aod  pro- 
duce, at  his  own  expense,  before  J.  N.  Dancer,  one  of  the  examiners  of  this 
court,  at  the  examiner's  office,  when  he  shall  appoint,  the  marriage  settlement 

of  William  Brassington  and  Martha  lif$  wife,  dated  the  7th  of  Decern- 
[*458]   ber  1807.    And  it  is  ^ordered,  that  the  subscribing  witness,  or  one  of 

the  subscribing  witues«es,  to  the  said  deed  do  attend  iiefore  the  said  ex- 
aminer at  the  time  and  place  aforesaid,  at  the  expense  uf  the  said  J.  E.  Wil- 
liams ;  and  that  the  said  J,  E.  Williams  do  pay  the  costs  of  preparing  and 
filing  interrogatories  consequent  on  this^  application,  and  also  the  costs  of  this 
application,  and  incident  thereto,  to  be  taxed  by  Mr.  Alexander*  one  of  the 
masters  of  this  court,** 

Reg.  Lib.  A.  1822,  fol.  1831. 


Looses  v.  STOTHBxft. 


1823,  13th  March  and  IGih  JvHj.—Retainer.—DeviMet. 

A  devisee  has  a  right  to  retain  a  debt  due  to  himself,  or  to  hb  tmitee,  out  of  the  produce  of  the  ettattf 
devised  to  him. 

The  plaintiff  was  the  personal  representative  of  Robert  Loomes,  and  the 
defendant  was  the  executrix  and  devisee  of  all  the  real  estates  of  John  Richard 
Slolherd,  her  late  husband.  The  object  qf  the  bill  was,  to  have  certain  spe- 
cialty debts,  due  from  Slolherd  to  Loomes'  estate,  paid  out  of  the  real  and 
personal  assets  of  the  former. 

The  master  had  reported  that  1.674/.  35.  9d.  were  due  from  Stolherd's  es- 
tate to  the  trustees  of  his  marriage  seiilement  upon  a  bond  for  securing  3,500/. 
for  the  benefit  of  the  defendant  and  her  children.  Stotherd's  personal  estate 
being  insufficient  to  pay  his  debts,  the  defendant  claimed  to  retain  the  1,674/. 
Ss.  Od,  out  of  the  money  to  be  produced  by  sale  of  his  real  estates,  before  the 
plai;;tifrs  demands  Were  satisfied  ;  and,  on  the  cause  coming  on  for  further 
directions,  the  question  was,  whether  she  had  any  such  right  of  retainer, 
[•459]  *Mr.  Partt  and  Mr.  Wakefield,  for  the  plaintiff: — Although  it  is 
settled  that  an  executor  has  a  right  to  retain  for  his  own  debt,  tho 
heir  has  no  such  right:    Shetehcorth  v.  Nevik.{u)     But  admitting  that  the 

(a)  1  T.  R.  454. 

client,  and  the  case  of  any  other  creditor  who  bolda  a  aecurity  for  hia  debt.  It  was  aoggeaiad  at 
the  liar,  with  reference  to  the  caio  of  MiUmi  Pinlaf,  that  the  ozistence  of  a  apecial  opntracl  ooold 
make  a  difierence;  bat  there  is,  in  bet,  no  ^oimd  fur  auch  a  diatmetion.  Lifina  czlfitinf  by  the 
CQstom  of  trade,  or  the  practice  of  a  prufocaion  ara  eqoi^aleiit  to  eontraeta ;  and  I  know  of  no  dia. 
tinction  m  the  law  of  Ken,  between  (hat  of  a  aolicitor,  and  that  of  any  other  par.y  f  Lord  Gotten* 
ham,  RUhards  v.  Platel,  1  Cr.  &  Ph.  8Q.  See  further,  CoUgrm9€  v.  Jfwley,  Turn  iu  Rum.  400 1 
Lord  V.  Wormleighfon,  Jac.  560 ;  Jtfetr  v.  Mttdk,  ante,  989. 
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heir  is  entitled  to  relain,  it  would  not  follow  that  Ihis/lerendant  had  the  same 
right ;  for  she  »  not  the  heir,  but  the  devisee ;  and  she  takes  the  estate  subject 
to  the  payment  of  debts.  The  reason  for  allowing  an  executor  to  retain  is,  that 
he  cannot  sue  himself.  But  here  the  debt  is  not  due  to  this  defendant,  bat  to 
a  third  person ;  and  therefore  the  principle  does  not  apply.  And  it  appears 
from  the  case  of  Wilson  ▼.  Knubktf,{b)  that  the  8talute(c)  places  the  heir  and 
devisee  in  diflferent  situations,  and  under  different  obligations.  Suppose  the 
plaintiff  had  brought  an  action  at  law  against  the  defeniiant.  what  plea  could 
the  latter  have  pleaded?  Could  she  have  pleaded  that  the  testator  was  in- 
debted by  bond  to  her  trustee,  and  that  she  was  entitled  to  retain  the  debt? 
She  never  could  interpose  her  power  of  retainer  against  the  power  given  by 
the  statute.(c)  If,  then,  there  is  na  retainer  at  law,  and  the  heir  or  devisee 
comes  into  a  court  of  equity  to  assert  his  right,  it  would  be  contrary  to  the 
principles  of  such  a  court  to  give  him  a  preference  over  all  the  other  creditors. 
The  utmost  that  a  court  of  equity  would  decree  would  be,  a  rateable  satisfac- 
tion with  the  other  creditors. 

Mr.  Bell,  and  Mr.  Garrai,  for  the  defendant : — An  executor  may  not  only 
retain  for  a  debt  due  to  himself,  but  also  for  a  debt  due  to  his  trustee. 
I^Hine  ♦v.  Casey, (d)  Franks  v.  Cooper \e)  And  an  heir  at  law  can  no  [♦460] 
more  bring  an  action  against  himself  than  an  executor  can ;  and  there- 
fore he  may  plead  retainer  for  his  own  debt,  in  an  action  brought  against  him  to 
recover  a  debt  due  from  his  anGestor.(y)  The  statute  of  fraudulent  detises 
enacts,(f)  that«  in  all  cases  where  any  heir  at  law  shall  be  liable  to  pay  the 
debt  of  his  ancestor  in  regard  of  any  lands,  tenements  or  hereditaments  des^ 
cending  to  him,  and  shall  sell,  alien  or  make  over  the  same  before  any  action^ 
brought,  or  process  sued  out  against  him,  such  heir  at  law  shall  be  answerable 
for  such  debt  or  debts  in  an  action  or  actions  of  debt,  to  the  value  of  the  said 
land  so  by  him  sold,  aliened  or  made  over  ;  in  which  cases  all  creditors  shalt 
be  preferred,  as  in  actions  against  executors  and  administrators,  and  such 
execution  shall  be  taken  out  upon  any  judgment  or  judgments  so  obtained 
against  such  heir,  to  the  value  of  the  said  land,  as  if  the  same  were  his  own 
proper  debi  or  debts,  saving  that  the  lands,  tenements  and  hereditaments  bona 
fide  aliened  before  (he  action  brought  shall  not  be  liable  to  such  execution. 
What  is  intended  by  this  section  is,  that,  if  the  heir  aliens  before  the  action 
brought,  he  shall  have  the  same  preference  as  an  executor  is  entitled  to ;  so 
that  the  right  of  retainer  by  the  heir  is  acknowledged  by  this  statute.  And 
the  seventh  section  enacts,  that  all  and  every  devisee  and  devisees  made  liable 
by  this  act,  shall  be  liable  and  chargeable  in  the  same  manner  as  the  heir  at 
law  by  force  of  this  act,  notwithstanding  the  lands,  tenements  and 
hereditaments  to  hiin  or  them  devised  shall  be  aliened  before  *the    [*461] 

(ft)  7  EMt«  198.  (c)  3  W.  &  M.  e.  14.  (J)  2  BUok  965. 

(#)  4  Yes.  763.  (/)  Com.  Dig;,  tit.  PlMtder,  3  E.  III.  and  '^  Veni.  69. 

(^)  3  W.  &.  M.  e.  14,  Mct.  5. 
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thereafter  arise,  from  the  4,21  U  12*.  Sd.{b)  three  per  cents,  then  standing  in 
the  accountant  general's  name,  in  trust  in  the  cause,  as  would,  with  the  sum  of 
cash,  be  sufficient  to  pay  the  half  yearly  payment  of  her  annuity  then  due  to 
her ;  and  also,  out  of  the  dividends  of  those  two  sums  of  stock,  to  pay  the 
annuity  to  her,  from  time  to  time,  during  her  life. 

Mr.  Rose^  for  ihe  petitioner. 
[*465]  •Mr.  Bcff,  and  Mr.  Wilbraham,  for  the  other  persons  interested  ia 
the  residue  of  the  personal  estate,  contended  that  the  petitioner  was 
not  entitled  to  have  the  deficiency  of  the  fund,  which  had  been  set  apart  for 
payment  of  her  annuity^  supplied  out  of  any  other  fund  in  the  cause ;  because 
she  had  consented  to  the  4,000/.  five  per  cents,  being  appropriated  for  securing 
her  annuity ;  and  that  she  must,  therefore,  abide  by  the  loss  occasioned  by  the 
conversion  of  the  five  per  cents. 

The  Vice-Chancellor  said,  that  the  appropriation  of  the  4,000/.  five  per  cents, 
was  not  the  act  of  the  petitioner,  but  was  the  act  of  the  court ;  and  that,  as  the 
annuity  was  a  charge  upon  the  whole  of  the  residue,  the  petitioner  was  enti- 
tled to  have  the  deficiency,  which  bad  been  occasioned  by  the  convernoa  of 
the  stock,  supplied  out  of  the  other  funds  in  the  cause ;  and  be  made  an  order 
according  to  the  prayer  of  the  peiition.[l] 

Reg.  Lib.  A.  1822,  fol.  2315. 


[♦460]  •PARTamoB  v.  Cann. 

1893,  27th  and  30lh  May.— Pnu;<u:e. 

A  oauM  may  be  regularly  act  down,  withoat  eonaent,  in  the  vaoalkm  alter  the  term  in' which 

poblicalion  j 


The  rule  to  pass  publication  in  this  cause  expired  on  the  12th  of  May,  which 
vras  the  last  day  of  Easter  term.  A  few  days  afterwards,  during  the  vaca- 
tion after  the  term,  the  plaintiff  obtained  the  six  clerk's  certificate  that  pablica- 
tion  had  passed,  and  obtained  also  the  usual  order  for  setting  down  the  cause, 
and  served  the  subpoena  to  hear  judgment. 

The  court  was  now  moved,  on  behalf  of  the  defendant,  that  the  subpcena  to 
hear  judgment  might  be  discharged,  with  costs,  and  the  cause  struck  out  of  the 
register's  book  for  irregularity. 

Mr.  J.  Martin,  for  the  motion,  relied  on  the  case  of  Lord  v.  GreiM/tn,(a) 
^hich^decided  that  a  cause  cannot  be  set  down  in  the  same  tenn  in  whicb  pab- 

(6)  This  waa  the  remainder  of  the  4,849/.  14^  M,  after  payment  ^f  the  eoeta  of  the  anit,  down 

to  the  time  of  the  decree  on  farther  directiona. 
(a)  5  Madd.  8a 

[1]  For  other  caaei  in  which  a  deficiency,  tixmng  from  a  eonvenion  of  atock,  was  made  food,  ec« 
May  V.  Bennttl,  1  Rusa.  370;  Arundell  v.  ArundfU,  1  Myhie  &  Keene,  316. 
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licatioa  pesaed ;  and  insistedi  thai  the  sliort  vacation  after  Easter  term  must  be 
considered  as  part  of  the  term ;  and  that  the  same  inconveniences,  which  it 
was  intended  to  prevent  by  not  allowing  the  cause  to  be  set  down  during  the 
term  in  which  publication  passed,  would  happen  by  allowing  the  cause  to  be 
set  down  during  the  short  vacation  after  the  term. 

Mr.  Beames^  for  the  plaintiff,  opposed  the  motion,  and  cited  1  Turner's  Prac, 
02,  ed.  1810,  and  Gilbert  For.  Roman.  152. 

The  Vice-Chancellor  observed,  that  the  reason  why  a  cause  cannot 
be  set  down  to  be  heard  in  the  term  *in  which  publication  passes,  un-    [*467] 
less  by  consent,  was,  that  it  might  come  on  to  be  heard  during  that 
same  term,  and  when  the  defendant  could  not  conveniently  be  prepared ;  but 
that  reason  did  not  seem  to  apply  to  setting  down  the  cause  during  the  vaca- 
tion after  the  term. 

The  motion  was  ordered  to  stand  over,  that  the  practice  might  be  inquir- 
ed into. 

The  yice-Chancellor  said,  the  register,  upon  inquiry,  found  that  a  cause 
might  be  r^ularly  set  down,  without  consent,  in  the  vacation  after  any  term 
in  which  publication  bad  passed. 

Motion  refused,  with  costs. 


PiGGOTT  w.  CaoxaALL. 


1833, 14th  Jooe. — Practiet^—ArHeltt  to  diacrtdit  witneattt. 
There  k  nopreeiee  time  bejood  which  wituenee  cannot  be  discredited. 

InteiTOgfttoriee  in  rapport  of  arttclee  for  that  porpoae  mmy  relate  to  particalar  facta  not  in  iaaue  in 
the  caoae,  as  well  aa  to  the  credit  of  the  witneaaea  generally. 

This  was  a  nootion  on  behalf  of  the  plaintiffs,  for  liberty  to  exhibit  interro* 
gatoriesfor  the  examination  of  witnesses  in  support  of  articles  which  had  been 
exhibited  in  the  six  clerk's  office,  to  discredit  some  of  the  defendant's  wit* 
Desses ;  on  the  ground  that,  previous  to  their  examination  they  had  made  de- 
clarations contrary  to  their  depositions. 

Mr.  RusselU  in  support  of  the  motion,  cited  Furcett  v.  Macnamarat(a)  Wood 
Hammertan^p)  Carhsv.  Brook,(c)  WhiUv.FusseU,{d)  Russell  y.Aikinson,(e) 
and  Watnore  v.  l)ickfnson.{f) 

*Mr.  Lgneh,  contra,  said,  that  the  depositions  had  been  published     [*468] 
so  long  ago  as  Michaelmas  term,  and  that  the  court  would  not  allow 
these  interrogatories  to  be  exhibited  after  so  much  delay  bad  taken  place. 
He  also  contended,  that  the  object  of  the  plaintiffs  was  to  re-examine  as  to 

(o)  B  Vee.  334.  (b)  9  Vee.  145.  (e)  10  Vce,  49. 

{d)  19  Vea.  127.  (a)  2  Dick.  538.  (/)  2  V.  &  B.  267. 
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malteri  in  issue  ki  the  cause»  whiob  was  not  i^Uowmble ;  and  be  etted  CHU  ▼. 
Wat$an,(g)  md  AnM.(h) 

The  YioB-CHAKcau^ft : — ^There  is  do  preciae  time  withia  whieh  the  exami- 
nation as  to  credit  is  to  take  place.  The  eoan  will  take  care  that  the  hear- 
ing of  the  cause  is  not  uureasooaUj  delayed ;  and  no  such  delay  will  be 
occasioned  here.  I  incKne  to  think  that  the  party  may  prove  that  the  wit- 
nesses made  the  declarations  which  they  denied  upon  their  cross*  examination  i 
nnd  that  the  &ct  of  these  declarations  is  not  material  to  the  issue  in  the 
cause. 

Let  him  take  the  usual  order  to  examine,  by  general  interrogatories,  as  to 
the  credit  of  the  witnesses,  and  upon  such  particular  facts  only  as  are  not 
material  to  what  is  in  issue  in  the  cause.  If  he  examine  to  other  &ets,  the 
defendants  must  more  to  suppress  the  depo8itions.[l] 

Reg.  Lib.  B.  18211,  fol.  1278. 


['^469]  *Taiic  v.  Baxex. 

1833,  S8Ui  Jane.— JPrtfcftVe. 

After  a  demnrrer  oremiled,  an  order  for  time  to  anewer  merel/  can  be  obtained  by  a  apeeial  ap- 
plication on!/. 

The  defendants  had  demurred  to  the  bill.  On  the  llth  of  this  month  the 
demurrer  came  on  to  be  argued,  and  was  overruled.  Five  days  afterwards 
an  order  was  obtained,  upon  a  motion  of  course,  that  three  of  the  defendants 
should  have  a  month's  time,  and  the  other  defendants*  who  lived  above  twenty 
miles  from  London,  six  weeka'  time,  to  answer  the  bi IK 

Mr.  RomiUy,  for  the  plaintiff,  now  moved  that  that  order  might  be  discharg- 
ed for  irregularity,  with  costs.  He  said  that,  after  a  demurrer  overruled,  an 
order  for  time  to  answer  ooaU  not  be  obtained  upon  a  naotion  of  course,  but 
that  a  special  application  muat  be  made  for  it ;  and  be  cited  Jones  v.  Saschy.{a) 

Mr.  Lovatf  for  the  defendants  :-*The  case  cited  for  the  phuntiff  haa  no  ap^ 
plication ;  for  there  the  order  was  for  time. to  plead,  answer  or  demur,  not  de-* 
tnurring  alone ;  and  the  order  was  discharged,  because  a  defendant  ia  not  at 
liberty  to  put  in  a  second  demurrer  without  the  leave,  of  the  oourL  Here  the 
order  is  for  time  to  answer  only.  In  Oriffiih  v.  WoodUff^  an  order  for  a  montii'a 
time  to  plead  or  anawer,  after  a  demurrer  overruled,  was  made  upon  a  mo* 

(g)  a  Atk.  S88.  (A)  S  V.  &  B.  93-  («)  1  Swan.  194,  n.  <6)  1  V.  k,  B.  541. 

[1]  At  law  the  ondibaity  of  a  witaeat  can  only  be  hapeacbed  bj  iaqoiiy  ac  to  bis  geDcal  efa^ 
laeter ;  bat  in  cbancerj  it  ia  permitted  to  discredit  a  witness  by  lklsifying[  matters  stated  by  him*  on 
ezamination,  ptovided  those  matters  are  not  material  to  the  fbe  issue  in  the  oanse.  The  reaeoi^  of 
the  restriction  is,  that  after  pnblicatlon  has  passed,  a  party  shall  not  be  permitled  indisscUyt  to 
prodaoe  evidence  afiecting[  tiie  merits  of  the  case,  which  he  is  not  allowed  to  do  direcUy.  2Vs«|i 
▼.  Sherwoodf  3  Johns.  Ch.  Rep.  558. 
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tioD  or  coarse,  Aod  it  is  laid  down  by  Mr.  Maddock,  upon  the  authority  of 
an  anooymoua  case  of  the  dOth  June  1807»(c)  that  a  defeodant,  ailer  demurrer 
overroled,  is  entitled  to  the  usual  orders  for  time  to  answer. 

^Suppose  there  were  ooly  one  or  two  interrogatories  in  the  bill  [MTO] 
which  the  defeodaot  could  be  compelled  to  answer,  he  might,  if  a 
special  appticatioo  was  necessary,  be  forced  to  make  a  discovery  which  would 
mibject  him  to  penalties.  His  sitoation  may  be  such  that  he  cannot  make  a 
special  application  v  and  then  he  would  be  immediately  subject  to  process  of 
ooDtempt.  I  submit,  therefore,  that,  upon  principle  as  well  as  authority,  this  or- 
der  is  proper. 

The  yice-Chanoellor  said  that,  after  a  demurrer  had  been  overruled,  it  was 
not  of  course  to  obtain  an  order  for  time  even  to  answer  only ;  hut  that  it  must 
be  made  the  subject  of  a  special  appUoatioo :  and  be  discharged  the  order,  with 

Reg.  Lib.  a  1833,  fol  122d.[l] 
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laia,  94tii  Vtknuj,-^BquUf  of  JIUdempiion. 

If  &  mattfifM  mtma  in  th9  liMow  •/  ths  UmxA  Ibr  lifo  ol  tb«  mortgafed  aitAte,  the  romaindas- 
aia  iriU  W  banad  of  hia  ngbt  to  ndaaoi  allar  twaaly  jtta  froon  auch  entry. 

Br  aa  indenture,  dated  the  38th  of  May  1761,  and  made  between  Randle 
Harrison,  of  the  first  part ;  William  Harrison,  of  the  second  part ;  and  Natha- 
niel  Hail,  and  Sarah  Hall,  his  wife,  and  Margaret  Hall,  spinster,  of  the  third 
part ;  Nathaniel  Hall,  for  the  love  and  aflectioa  which  he  had  for  Margaret 
Hall,  his  daughter,  and  in  consideratbn  of  an  intended  marriage  between  her 
and  William  Harrison,  did,  for  himself,  his  heirs,  executors  and  admiaistrators, 
covenant  with  WiNiam  Harrison,  his  heirs,  executors,  administrators  and  as* 
signs^  that,  ia  caas  the  marriage  should  take  eflect,  he  would,  by  proper  con* 
veyances  aod  assurances  in  the  law,  or  by  his  last  will  and  testament  in  wri-. 
ting,  settle  and  give  all  such  personal  and  real  estate  as  he  then  was,  or  at  the 
time  of  his  death  should  be  seised  or  possessed  of,  or  anywise  entitled  unto,  or 

<c)8BEiB.4F\rae.9C0. 

(d)  Tba  anal  pmeliaa  ii>  to  apply  Anr  an  ondw  for  tuna  to  snawer  imniediataly  after  the  demurrer 
haa  beeo  orermlad :  and  the  conrt  wiU  f  raot  the  application  in  the  Tacation,  ae  well  ae  in  term 
ftnie.    AidtrUy  ▼.  Dixtm,  16  Janaary  1834. 

(a)  Thie  eaae  ia  mentioiied,  anta»  p.  854,  ae  haTing  beeo  eMed  from  a  MS.  note  in  the  poeeeeetoa 
of  Mr.  ShadwelL  As  that  note  is  a  ?eiy  ehort  one,  and  ae  Uie  legietei*!  book  merely  eoataioa  Uia 
Older  foa  diemiaaing  tba  bill,  we  tboogfat  it  wonld  not  be  onacoeptaUe  to  the  profeeeion  to  be  fur- 
nished with  a  fnll  etotement  of  the  case ;  whtoh  we  hare  been  enabled  to  give  from  the  pleadings,  by 
the  kindneea  of  the  eolicitor  who  was  employed  for  the  plainti^  in  the  caose. 

[1]  Affirmed,  1  Torn.  353. 
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have  any  power  to  dispose  of,  (subject  to  the  maintenance  and  subsistence 
thereout,  during  his  life,  of  himself,  his  wife  and  family,  and  also  subject  to  and 
after  payment  of  his  just  debts  and  funeral  expenses,)  so  that  the  same  respec- 
tively should,  from  and  after  his  decease,  go  and  remain  to  the  uses  and 
[*472]  for  the  purposes  therein  *and  hereinafter  mentioned  concerning  the 
same ;  (that  is  to  say,)  to  the  intent  that  the  clear  rents  and  profits,  in- 
terest and  produce,  of  so  much  of  such  real  and  personal  estate,  as  should  re- 
main after  what  should  have  been  applied  for  the  purposes  aforesaid,  should 
and  might  be  received  by  William  Harrison  for  so  long  as  he,  after  the  de- 
cease of  Nathaniel  Hall,  should  happen  to  live ;  and  after  his  decease,  then  by 
Margaret  Hall,  for  so  long  as  she  should  thenceforth  happen  to  live ;  and  after 
the  decease  of  the  survivor  of  them,  to  the  intent  that  all  auch  residuary  real 
and  personal  estate  should  go  and  be  enjoyed  by  all  and  every  such  one  or 
more  of  the  children  of  the  said  William  Harrison,  on  the  body  of  the  said 
Margaret,  bis  intended  wife,  to  be  begotten,  and  in  such  parts  and  proportions, 
manner  and  form,  as  Margaret  Hall,  notwithstanding  her  coverture,  by  any 
writing  or  writings  executed  by  her  as  therein  mentioned,  or  any  writing  pur- 
porting to  be  her  last  will  and  testament,  to  be  by  her  signed,  sealed  and  pub- 
lished as  therein  mentioned,  should  direct  or  appoint. 

The  marriage  between  William  Harrison  and  Margaret  Hall  took  effect 
soon  after  the  execution  of  the  settlement.  There  was  issue  of  the  marriage 
Randle  Harrison,  and  the  plaintiffs  Eli  Harrison  and  Ann  Gent. 

In  April  1764,  Nathaniel  Hall  agreed  to  purchase  a  farm  at  Lowe,  in  the 
parish  of  Leek,  in  Staffordshire,  for  880/.;  but  not  having  sufficient  money  to 
pay  for  it,  he  borrowed  600/.  of  Uichard  Dale  for  that  purpose.  And  by  in- 
dentures of  lease  and  release,  dated  the  4th  and  5th  days  of  April  1764,  the 
farm  was,  by  Hall's  direction,  mortgaged  to  Dale  in  fee,  for  securing 
[*473]  the  *600/.  and  interest.  Hall's  real  estates  were  never  conveyed  to 
the  trustees  of  the  settlement. 

In  1768,  Dale,  by  Hall's  direction,  conveyed  the  farm  to  one  Dickenson, 
for  securing  a  sum  of  money,  the  amount  of  which  was  not  stated  in  the 
pleadings. 

Hall  survived  his  wife,  and  died  in  1770,  intestate,  and  in  possession  of  the 
ferm,  leaving  Margaret  Harrison  his  only  child.  Upon  Hall's  death  Har- 
rison entered  into  the  possession  of  the  farm.  In  May,  1772,  Dickenson, 
by  the  direction  of  Mr.  and  Mrs.  Harrison,  conveyed  the  farm  to  Thos. 
Harwar,  in  trust  for  Esther  Gallimore,  to  secure  1,000/.  and  interest.  Esther 
Gallimore  afterwards  died,  having.appointed  Thomas  Harwar  her  executor ; 
and  in  1779  he  entered  into  the  possession  of  the  farm  undtcr  the  conveyance 
of  May,  1772. 

Margaret  Harrison,  by  her  will,  dated  the  29th  March,  1793,  and  (which  was 
executed  pursuant  to  the  power  given  to  her  by  the  settlement)  after  reciting 
that  she  was  enabled  by  the  settlement  to  make  a  will  of  her  real  estate  and 
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effects,  did  by  virtue  of  the  settlemeot,  give  and  devise  the  farm  to  Randall 
Harrison  and  the  plaintiff  Eli  Harrison,  and  their  heirs,  equally  share  and  share 
alike,  subject  to  the  payment  of  an  annuity  of  207.  to  the  plaintiff  Ann  Gent»  for 
.  her  life. 

Randle  Harrison  died  in  his  father's  lifetime,  having  devised  the  whole  of 
hisjreal  estates  to  the  plaintiffs,  Eli  Harrison  and  Ann  Gent,  in  fee.  In  April, 
1804,  William  Harrison  died. 

In  1795,  Thomas  Harwar  died ;  and,  upon  his  decease,  Joseph  Harwar 
entered  into  the  possession  of  the  farm  as  Thomas  Harwar's  heir  at  law. 

•Joseph  Harwar  afterwards  died,  having  devised  all  his  real  estates  [*474] 
in  the  county  of  Stafford  to  the  defendants  Faulkener  and  Vaudry 
in  fee;  and  having  appointed  them  and  his  brother,  Charles  Harwar,  his 
executors.  Faulkener  and  Vaudry  entered  into  possession  of  the  farm  upon 
Joseph.  Harwar's  decease,  and  have  ever  since  continued  in  posession 
thereof. 

The  bill  was  filed  in  April,  1800 ;  and  it  pr'ayed  that  all  the  plaintiffs  might 
be  at  liberty  to  redeem  the  mortgaged  premisest  and  that  the  usual  accounts 
might  be  taken  of  the  principal  and  interest  due  on  the  mortgage,  and  of  the 
rents  and  profits  received  by  Thomas  Harwar  and  those  who  claimed  under 
him. 

The  defendants,  Faulkener  and  VaudVy,  in  their  answer,  said,  Chat  they,  and 
Thomas  Harwar,  and  Joseph  Harwar  had  been  in  the  peaceable  possession 
of  the  premises  from  the  year  1799,  being  a  period  of  thirty- years  and  up-  • 
wards,  and  had  not,  during  that  time,  to  their  knowledge  or  belief,  being 
called  on  to  account  for  the  rents  and  profits  of  the  mortgaged  premises 
by  any  person  claiming  to  be  entitled  to  the  equity  of  redemption  thereof, 
until  the  filing  of  the  bill,  or  a  short  time  previous  thereto  ;  and  there- 
fore they  submitted,  that  they  ought  not  to  be  compelled,  at  such  a  distance 
of  time,  to  set  forth  any  account  of  the  rents  and  profits  received  by  them 
from  the  mortgaged  premises,  but  that  the  plaintiffs  were,  by  length  of  time 
barred  from  redeeming  the  mortgaged  premises. 

Joho  Hollins,  and  William  Hollins,  the  other  defendants,  were  interested  in 
the  premises  under  a  mortgage  made  by  Thomas  Harwar,  1784,  for  securing 
500/.,  which   he   had  borrowed  ns  the  executor  of  Mrs.  Gallimore. 

»'•  Monday,  24ih  February  1812."         [*476] 
"  This  cause  coming  on  on  the  1 1th  and  12lh  days  of  December  181 1, 
and  on  this  present  day  to  be  heard  before  the  right  honorable  the  master  of  the 
rolls,  in  the  presence,  &c.  his  honor  doth  order,  that  the  plaintiffs'  bill  do  stand 
dismissed  out  of  this  court,  with  costs,  to  be  taxed,  &c." 

Reg.  Lib.  A.  1811,  fol.  374.LI] 


[1]  Vide  mnta  Price  t.  Copner,  347 ;  Atkten  ▼.  MiZne,  6  Sino.  969. 
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£*477]  *Taqllope  c.  Linton. 

1833^  10th  tad  11th  Notdtnb«.-^MMr^-*^<flMieRf. 

By  artidM  for  MtUemeat  of  Um  wHtft  nml  cod  leMehold  efUtM,  the  bmiWod  hftd  ptwer  to  ap. 
point  her  estates  to  the  children  of  the  ttuiritge,  for  sneb  estates,  and  in  sach  parts,  and  in  such 
manner  and  form  as  he  should  by  deed  or  will  appoint ;  and,  by  other  at  tides  of  the  same  date,  for 
the  settlement  of  his  own  real  estates,  he  had  an  absolute  power  of  appointment  over  them  by  deed 
or  will,  in  defanlt  of  iMae  of  tb«  narriaffe.  There  behigf  sereral  ehiMran'of  the  marnafs*  mud  no 
settlement  porsnant  to  the  artioles,  the  husband,  (who  died  in  the  UfetloM  of  the  wife,)  by  his  wiO, 
recited  the  articles  for  the  settlement  of  his  own  estates,  and  confirmed  them,  and  recited  the 
power  of  appointment  in  them  at  length,  mentioning  it  as  a  power  intended  to  be  exercised  by  that 
his  will ;  and  thereby,  in  exercise  of  that  power,  and  all  other  powers,  appointed  his  own  real  eatatoe, 
and  all  other  real  eetatea  over  wbieh  he  had  power,  to  trastees  for  a  term  of  500  years,  •pan  trost, 
to  raise  portions  for  his  yoonger  ohiMraa,  makinf  no  mentioii»  in  any  part  of  his  wiQ,of  the  aitidea 
for  settlement  of  his  wife's  estate ;  but  directing,  that  all  perMns  taking  any  benefit  under  his  will 
should  be  bound  by  the  doctrine  of  election  to  giye  efiect  to  every  disposition  contained  in  it.  Held* 
that  the  will  operated  as  an  appointment  of  the  wife's  real  estates ;  and  that  the  creation  of  the 
term  of  500  years  was  a  good  exeeution  of  a  power  to  appoint  for  each  estates  at  the  appcdntor 
shonhi  think  fit ;  and  that  the  words  «« in  sooh  manner  and  fsfm"  snthoriMd  hnn  to  give  eqnitablB 
interests  to  the  children. 

Articles  of  settlement  of  the  chattels  real  of  an  infant  on  her  marriage,  will  bind  her  and  her 
hosband ;  and,  althongh  no  settlement  be  made  pursuant  to  (he  articles,  the  wife  is  not  entitled  to 
«ny  interest  by  sanrivonbip. 

By  articles  of  agreement,  dated  the  24th  of  March  1798,  made  previous  to 
the  marriage  of  Sir  John  Trollope  wiih  Miss  Ann  Tiiorold,  it  was 
[•478]  covenanted  that  the  real  estates  of  that  lady  should  be  settled,  in  ♦con- 
sideration of*  the  marriage,  to  the  use  of  Henry  Thorold,  her  father, 
for  his  life ;  with  remainder  to  trustees  to  preserve  contingent  remainders ; 
with  remainder  to  Sir  John  Trollope  for  his  life  ;  with  remainder  to  trustees 
to  preserve  contingent  remainders  ;  with  remainder  to  Miss  Thorold  for  her 
life ;  with  remainder  to  trustees  to  preserve  contingent  remainders ;  with  re- 
mainder to  the  use  of  such  one  or  more  of  the  children  of  Sir  John  Trollope 
on  her  body  to  be  begotten,  for  such  estate  or  estates,  iq  such  parts,  shares  and 
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profH^rtiom,  and  in  such  manner  and  form,  as  Sir  John  Trollope,  by  deed  or 
will,  should  direct  or  appoint ;  and,  in  default  of  appointment,  to  the  children 
equally  aa  tenanto  in  common  in  tail,  with  cross-remainders  in  tar! ;  with  re- 
mainder to  such  oaea  aa  Miss  Thorold  should  in  manner  therein  mentioned 
appoint ;  and,  id  default  of  such  appointment,  to  Sir  John  Trollope,  his  heirs 
and  asalgos.  It  was  also  eovenanted  that  certain  leasehold  estates,  to  which 
Miss  Thorold  was  entitled,  should  be  settled  to  the  same  uses,  so  far  as  the 
rules  of  law  and  equity  would  admit. 

By  other  articles  of  agreement  of  the  same  date,  and  made  on  the  same 
occaaion.  it  was  covenanfed,  that  in  case  the  marriage  should  take  eflect, 
the  real  estates  of  Sir  John  Trollope  should  be  settled  and  conveyed 
to  trustees*  to  the  use  of  Sir  John  Trollope  for  his  life ;  *with  remain-  [M79] 
der  to  trustees  to  preserve  contingent  remainders ;  and,  after  the  de- 
cease of  Sir  John  TroUope,  to  the  intent  that  his  intended  wife  should  receive 
a  rent  chaige  for  her  jointure  in  bar  of  dower ;  with  a  limitation  to  trustees 
for  a  term  of  ninety-nine  years,  upon  trust  to  secure  this  jointure,  and  subject 
thereto  to  the  tise  of  the  first  and  other  sons  of  the  marriage  in  tail  male ;  and, 
for  deftiult  of  such  issue,  to  the  use  of  such  person  or  persons,  for  such  estate 
and  estates,  and  in  such  parts  and  proportions,  and  for  such  intents  and  pur- 
poses, and  in  such  manner  and  form,  as  Sir  John  Trollope  should,  by  deed  or 
will,  appcMnt;  and,  in  default  of  appointment,  to  William  Trollope,  his  brother, 
in  tail ;  with  the  ultimate  remainder  to  Sir  John  Trollope,  his  heirs  and  assigns. 

Soon  after  the  execution  of  these  articles  of  agreement,  the  marriage  be- 
tween Sir  John  Trollope  and  Miss  Thorold  took  place.  Miss  Thorold  was 
then  an  infant ;  but  her  father  was  a  party  to  the  articles.  No  settlement  was 
executed  pursuant  to  the  articles.  Sir  John  Trollope  by  his  will,  dated  the 
d4th  of  March  1600,  directed  that  the  trustees  named  in 'his  will  should  permit 
his  wife  personally,  with  her  own  family,  to  occupy  the  mansion-house  on  his 
estate,  during  her  life^  or  until  some  one  of  his  sons  should  attain  the  age  of 
twenty-one ;  and,  aftei^  reciting  the  articles  for  the  settlement  of  his  own  es- 
tates and  the  power  of  appointment  thereby  reserved  to  him,  which  he  de- 
scftbed  as  ''a  power  intended  to  be  exercised  by  this  my  will  $^  and  also 
reciting  **  that  no  settlement  had  been  made  pursuant  to  the  said  agreement  ;** 
be  thereby  expressly  confirmed  the  agreement,  and  directed  that  it  should  be 
performeB.  He  then,  (without  mentioning  In  any  part  of  the  will  the 
artides  of  ^agreement  for  the  settlement  of  his  wife^s  estates,)  devised  [*480] 
to  his  wife  part  of  the  property  comprised  in  the  articles  for  the  set- 
tlcment  of  her  estates,  without  mentioning  that  it  was  comprised  in  those 
artides:  and  then  he  gave  and  devised,  by  virtaeof  every  power  enabling 
him  in  that  behalf,  all  the  estates  comprised  in  the  articles  for  the  settlement 
of  bis  own  estates,  and  all  other  the  manors,  "hereditaments  and  real  estate, 
both  freehold  and  copyhold,  beknging  to  htm,  or  over  which  he  had  a  power 
of  appoimmeiit»to  the  use  of  trustees,  for  a  term  of  500  years,  upon  certain 
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trusts  for  raising  the  suon  of  5,000/.  ns  a  portkiD  for  each  of  bis  younger 
children  ;  and,  subject  thereto^  he  gave  all  his  estates  to  such  uses  and  trusts* 
and  with  such  powers  ''as,  by  ihe  «aid  articles  of  agreemenl  of  the  24ih  of 
March  1798,  are  limited  and  declared,  or  as  noaf  thereto  as  circamstances 
will  adn^it."  The  will  also  contained  the  following  claute:  "And  I  direct 
that  all  persons  claiming  any  benefit  under  this  my  will  shall,  «nder  the  doctrine 
of  election,  be  bound  to  give  effect  to  every  disp^Niition  and  direcuon  herein 
contained." 

After  the  nruirriage«  and  before  the  execution  of  his  will,  Sir  John  TroJIope 
purchased  real  estates,  which  were  conveyed  to  il)e  usual  usee  to  bar  dower. 
Sir  John  Trollope  died  in  1818^  leaving  his  widow  and  several  sons  and 
daughters  surviving. 

The  bill  was  filed  by  the.  younger  cbildrep  against  their  eldest  brother,  their 
mother  and  the  trustees.  It  prayed  thai  the  will  might  be  established  and 
the  trusts  of  it  performed,  under  the  directions  of  the  court ;  that  the  interest 
of  the  portions  might  be  raised  and  applied  for  the  maintenance  and 
[*481]  education  *of  the.  plaintiffs  until  the  portiona  became  payable ;  and,  in- 
asmuch as  the  testator  had  executed  no  appointment  of  the  estnles 
comprised  in  the  articles  of  settlement  of  hia  wife's  eslnte,  that  it  might  be 
declared  that  ibe  plaintiffs  were  entkled  to  those  estates  equally  with  their 
eldest  brother,  as  tenants  in  common  in  tail  general,  according  to  the  limita* 
tions  of  the  articles. 

Lady  Trollope,  by  her  answer,  elected  to  take  her  own  real  estatea,  and 
to  give  up  the  jointure  and  other  provisions  made  for  her  by  the  w91. 

The  cause  now  came  on  to  be  heard ;  and  the  three  following  questions 
(among  others)  arose  for  the  decisiob  of  the  court : 

1st.  Whether  the  will  operated  as  an  appointitoent  of  the  estates  comprised 
in  the  articles  for  the  settlement  of  Lady  TroUope's  estates  ? 

2d.  Whether  the  power  of  appointment  mentioned  in  the  articles  for  the 
settlement  of  I«dy  Trollope's  estates,  authoriised  Sir  John  Trollope  to  create 
a  term  of  500  years,  in  those  estates  1 

8d.  Whether  the  leasehold  estates  of  Lady  Trollope  were  bound  by  the  usea 
of  the  articles  fur  the  settlement  of  her  estates,  or  were  vested  rn  her  by 
reason  of  her  having  survived  .her  husband? 

Mr.  Bell,  ai^l  Mr.  Bat^r,  for  the  plaintiffs : —  * 

1st.  No  mention  is  made  in  the  will  of  the  articles  for  the  settlement  of  the 
wife's  estate.  The  power  of  appoiotmeot  mentioned  in  these  articles 
[*482]  is  a  po we?  to  appoint  amoiig  the  diildren  of  the  marriage.  Bttt,  -as  *the 
will  ^oes  not  mention  these  articles^  the  warab  in  the.  wiU^^'ail  other 
the  manors,  &c.  belonging  to  me,  or  over  which  1  have  a  powef  of  appotnt? 
ment, "  are  mere  general  wotfda,  and  can  never  be  understood  lo  extend  to 
property  over  ^hicb  the  leatator  had  no  pow^r  of  appointttieat,  exeept 
among  his  children.    The  neture  of  the  appeinlmeot  \90  iacyMlejnQonsistent 
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with  the  power  in  the  artietes  for  seitling  h\df  Trollope's  estates,  becaase 
he  appoints  the  estates,  subject  to  the  term  of  500  years,  to  go  according  to 
the  limitations  in  the  articles  of  the  34th  of  March,  1798;  meaning  thereby 
clearly  the  articles  for  the  settlement  of  his  oWn  estates.  By  these  latter 
articles  the  estates  were  limited  over  to  the  testator's  brothers ;  whereas,  by 
the  other  articles,  the  estates  of  Lndy  Trollope  were  limited,  in  default  of  ap- 
pmntmcnt  and  of  issue  of  the  marriage,  to  sach  uses  as  she  should  appoint. 
This  inconsistency  makes  it  manifest  that  the  appointment  by  the  will  does  not 
eziend  over  the  estates  comprised  in  both  the  articles,  but  is  confined  to  the  ar- 
ticles for  the  settlement  of  his  own  estates,  and  does  not  extend  to  those  for 
the  settlement  of  the  estates  of  Liady  Trollope. 

2d.  A  power  to  appoint  annong  children  in  such  parts,  shares  and  propor- 
tions, and  in  such  manner  and  form  as  the  appointor  shall  direct,  cannot  be 
considered  as  exercised  by  an  appointment  to  trustees  for  a  term  of  years 
upon  trust  to  raise  sums  by  way  of  portions  for  the  children. 

Mr.  Hari^  and  Mr.  Pemberton,  for  the  defendant  Lady  Trollope. 

Mr.  Trollope  for  the  trustees  under  the  will. 

•Mr.  Looati  for  the  defendant  Sir  John  Trollope,  the  eldest  son  of  [*4t^3] 
Sir  John  Trollope  the  testator : — 

Isl.  The  words  used  in  the  will  are  sufficient  to  comprise  the  estates  in  both 
articles  of  settlement.  The  testator  must  be  supposed  to  have  intended  to  dis- 
pose of  a\\  h\s  property  by  his  will ;  and  he  must  have  known  that  not  only  his 
own  estates,  but  the  estates  ol  Lady  Trollope,  had  been  comprised  in  articles 
of  settlement  executed  before  the  marriage.  He  must  also  have  known  that 
he  had  no  power  to  dispose  of  the  mansion  house  on  his  estate  to  his  wife,  in 
the  manner  mentioned  in  his  will,  except  by  the  doctrine  of  election  ;  and  on 
the  face  of  the  will  itself  he  has  expressed  his  intention  to  give  effect  to  it  by 
that  doctrine.  The  will  also  confirms  the  articles  of  settlement  of  his  own  es- 
tates; he  probably  taking  it  for  granted  that,  as  he  on  his  part  confirmed  the 
articles  relating  to  his  own  estates,  she  also  on  her  part  would  confirm  the 
dher  articles  in  which  her  estates  were  comprised.  The  words  used  in  the 
appointmenl  arc  enough  to  include  all  the  estates. 

2dly.  Even  if  there  should  appear  to  be  any  difficulty  as  to  the  estates  com- 
prised in  the  term  of  600  years,  there  can  be  no  difficulty  in  seeing  that  the 
testator  intended  the  appointment  to  extend  to  all  the  estates  over  which  he 
had  a  power  of  disposal. 

3dly.  The  leasehold  estates  of  Lady  Trollope  must  be  held  to  be  bound  by 
the  articles,  and  therefore  c  mnot  be  considered  as  being  now  vested  in  Lady 
Trollope  by  right  of  survivorship ;  because,  although  an  infant  cannot  bind  her 
real  estate,  yet  she  may  bind  her  personal  estate. 

•Mr.  Be//,  in  reply  : — The  case  has  been  argued  for  Sir  John  Trol-    [*484] 
lope  on  the  false  assumption,  that  the  words  of  the  will  amount  to  a 
disposition  of  the  estates  of  his  wife;  over  which  he  had  a  power  under  the 
articles  of  agreement.     If  it  were  inc'ecd  clear  that  those  estates  were  aflTcctcd 
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by  the  willt  then  it  i«  also  clear  that  there  muet  be  an  election.  But  it  is  the 
settled  doctrine  of  the  court,  that  there  can  be  no  election  upon- a  dispositioo 
by  implication.  No  one  can  be  put  to  eiectbn  unless  it  is  quite  clear,  that  the 
testator  meant  to  dispose  of  the  property.  There  must  be  a  dear  and  mani- 
fest intention  to  dispose  of  the  property.  The  farthest  point  to  which  tbe 
court  has  ever  gone,  is  to  admit  evidence  as  to  the  disposal  of  the  property. 
Hinchcliffe  v.  Hinchcliffe.{a)  The  power  which  the  testator  had  over  the  e8« 
tales  of  Lady  Trollope,  waq  a  mere  power  of  distribution  among  the  chiMren. 
He  had  no  power  of  depriving  bis  wife  of  her  interest  in  those  estates ;  nor  had 
he  any  power  lo  give  the  children  less  than  fee  simple  interests.  The  argu- 
ment founded  on  the  words  *'  all  other  estates  over  which  I  have  a  power  of 
appointment,"  is  answered  by  the  fact  that  the  testator*  at  the  time  when  be 
made  his  will»  had  other  estates,  purchased  by  him  after  bis  marriage,  over 
which  he  had  a  power  of  appointment,  by  their  haviiig  been  conveyed  to  the 
usual  uses  to  bar  dower.  If  the  question  were  between  the  daughters  of  the 
marriage  and  the  brothers  of  the  testator,  then  the  argqmeat  on  the  other  side 
must  have  been  that,  having  a  power  to  appoint  among  his  childfen,  the  testa- 
tor had  well  executed  that  power  by  an  appointment  excluding  his 
[*485]  daughters  and  giving  the  estate  *to  his  brothers.  The  words,  **  all  the 
estates  over  which  I  have  a  power  of  appointment,"  must  be  constrtied 
to  mean,  over  which  I  have  power  to  appoint  to  the  uses  hereinafter  mentioned. 
TibbiUs  V.  TibbiUsJJb)  and  Oreen  v.  Gresii.(c)  are  oases  in  which  the  principle 
that  there  cap  be  no  election  by  implication  was  clearly  recogniied  by  tbe 
court. 


The  Vice-Chancellor  held,  that  the  circumstances  of  the  testator  having  re* 
dted  the  power  of  appointment  over  his  own  estate  in  Iubc  verha^  and  yet 
made  a  disposition  inconsistent  with  that  power,  and  the  expression  that  all 
persons  claiming  any  benefit  under  his  will  should  be  bound  by  the  doctrine  cf 
election  to  give  effect  *  to  all  the  dispositions  in  his  will,  afforded  evidence  of 
intention  against  the  argument  for  excluding  the  wife's  estate  from  the  opera* 
tion  of  the  power.[l] 

His  honor  also  held,  that  creating  a  term  of  500  years  in  trustees  was  a 
good  legal  exercise  of  a  power  to  appoint  for  such  estate  or  estates,  in  stich 
parts,  shares  and  proportions,  and  in  such  manner  and  form  as  the  appointor 
should  think  fit ;  and  that  the  words  *'  manner  and  form,**  enabled  him  to  give 
equitable  estates  to  his  children. 

As  to  the  leasehold  estates,  his  honor  held  that  they  were  bound  by  the  uses 
of  the  articles ;  because,  as  to  the  personal  estate,  they  were  the  articles  of 
the  husband,  and  not  of  the  wife ;  and  that  in  this  respect  there  was  no  diflfer- 

(«)  3  Vet^  51«.  (6)  19  Vci.  658.  (c)  19  Vet.  665. 

ti]  That  the  mtention  of  the  teeUtor  ii  to  be  efieetmted  in  the  ezeeation  of  a  power.  Tide  Jack* 
«M  V.  Janmn,  6  Johni.  Rep.  73 ;  Jaekton  w.  Veeder,  II  Johai.  Rep.  169 ;  WinUr  w.  BM,  pott,  507. 
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ence  between  the  personal  estate  of  the  wife  absolutely  vested  in  possession  in 
the  hosband,  and  choses  in  action  and  chattels  real,  which  might  survive  to 
the  wife. 


*Mbrkst  v.  Cobtbb.  [M86] 

1893,  Gth  ftDd  14th  Noveiiiber.-^r«clice. 

An  order  to  diMoWe  th«  common  injanction  ntn  may  be  obtained,  notwithatanding  tba  defend- 
ant has  excepted  to  the  maatei*!  report  aa  to  the  safBcieney  of  the  snawer. 

This  was  a  motion  to  discbarge  an  order  for  dissolving  an  injunction,  ntst, 
for  irregularity,  with  ousts. 

The  plaintiflT  had  obtained  the  common  injunction  for  want  of  an  answer. 
The  answer  was  afterwards  filed,  and  the  plaintiff  took  exceptions  to  it,  some 
of  which  were  allowed.  A  further  answer  was  put  in,  and  was  afterwards 
referred  back  to  the  master  upon  the  exceptions.  The  master  reported  the 
further  answer  sufficient ;  upon  which  the  plaintifflBled  exceptions  to  the  mas- 
ter'* report,  and  three  days  afterwards  served  the  defendant's  clerk  in  court 
with  the  order  for  setting  down  the  eiLceptions  to  be  argued.  On  the  follow* 
ing  day,  the  defendant  obtained  the  order  nisi  for  dissolving  the  injunction. 

Mr.  Wakefield^  in  support  of  the  motion: — The  taking  of  exceptions  to  the 
master^s  report  stays  all  proceedings  in  the  cause  until  the  exceptions  are  dis- 
posed of;  therefore,  the  obtaining  of  the  order  ntsi,  pending  these  exceptions^ 
was  irreiirular. 

Mr.  Wingfield  and  Mr.  Olyn^  contra : — For  the  purpose  of  dissolving  the 
injunction,  the  master's  report  la,  prima  facie,  sufficient.  It  would  be  endless 
if  all  these  processes  are  to  be  gone  through  before  a  defendant  can  proceed  at 
law.  Corson  V.  Stirling ; (a)  Scott  v.  Mackintosh  ;(b)  Bishton  v. 
Birch;{c)  ^Vipan  v.  Mortlock  ;{d)  Raphael  v.  Birdwood;(e)  Botham  [MS?] 
V.  Clark.{f)  The  principle  to  be  extracted  from  these  cases  is  that, 
so  far  as  regards  the  dissolving  of  an  injuoctioo,  it  is  indifferent  whether  the 
exceptions  are  filed  before  or  after  the  order  to  dissolve  has  been  obtained. 

The  yice-Chancellor  held,  that,  as  to  the  matter  of  the  injunction,  the  ex- 
ceptions made  no  difference;  and  that  the  court  would,  for  that  purpose,  act 
upon  the  master's  report  as  if  no  such  exceptions  had  been  taken :  that  other- 
wise, the  question  of  injunction  might  be  suspended  until  the  propriety  of  the 
master's  report,  having  been  discussed  in  the  two  courts  below,  had  received 
the  final  judgment  of  the  house  of  lords.[l] 

(«)  Coop.  93.  (b)  1  V.  &  B.  503.  (e)  9  V.  lb  B.  40. 

(d)  9  Mer.  476.  (e)  I  Svan.  9SM.  (/)  Coi,  498, 

[1]  Ezceptiona  to  an  anawer  are  no  groond  againit  diaaoUins  an  injanction,  nnleea  they  affect 
the  anawer  in  tboae  pointa  on  which  the  injanction  reata,  and  are  not  frt?oloai ;  Do€  ▼.  Roe,  Hopk. 
976 ;  SMe  mmd  Men  v.  Wilson  and  otkera,  I  INugo,  164 ;  ^im'M  ▼.  TAmiuu,  9  Oevwaox  Si  BaU 
Ue,  (No.  Car.)  196. 
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1833,  llih  NoYemhn^Wm 

A  beqoeft  of  stock  to  trasteo*,  npon  trait,  to  pay  the  dividends  from  time  to  time  to  a  married 
woman,  for  her  separate  use  is  an  unlimited  gift  of  the  dividends,  and  consequently  passes  the  capitaL 

Ann  Hirst,  by  her  will,  bequeathed  to  two  trustees  and  the  survivor  of 
them,  the  sum  of  9,000/.  four  per  cent  stock  upon  trust  that  they  and  the  sur- 
vivor of  them  should  apply  and  dispose  of  the  interest  and  dividends  thereof, 
as  the  same  should  fronn  time  to  time  arise  and  be  received,  into  the  hands  of 
her  adopted  child  Maria,  the  wife  of  James  Haig;  or  otherwise  to  permit  and 
suffer  her  to  receive  the  same  for  her  own  sole  and  separate  use  and  benefit, 
to  the  intent  that  the  same  might  not  be  at  the  disposal  of,  or  subject  or  liable  to 
the  control  or  engagements  of  her  present  or  any  after- taken  hu&band. 
[M88]  *In  a  subsequent  part  of  the  will,  the  testatrix  gave  and  bequeathed 
to  the  same  lady,  '*  over  and  above  the  9.000/.  stock  before  bequeath- 
ed to  her,"  all  her  plate,  whether  real  or  plated,  for  her  natural  life  ;  and,  after 
her  decease,  her  will  was,  that  it  should  go  to  her  daughter,  Ann  Hirst  Haig  ; 
and  the  testatrix  also  gave  to  the  same  Maria  Haig  her  f^old  watch,  case,  and 
chains,  with  all  her  rings  and  trinkets,  of  what  sort  or  kind  soever,  and  like- 
wise all  her  wearing  apparel. 

The  testatrix  made  several  codicils  to  her  will.    One  of  them  contained  the 
following  bequest : 

••  I  give  and  bequeath  to  John  Swiney,  Esq.  and  J.  J.  Whittington,  Esq.  all 
my  chest  of  plate,  in  trust  and  for  the  sole  use  of  Maria  Haig,  the  wife  of 
James  Haig,  Esq.  without  the  control  of  the  said  James  Haig,  Esq.  her  pre- 
sent husband,  or  any  after-taken  husband,  and  not  to  be  liable  to  any  debt^  that 
he  has  or' may  at  any  time  contract,  and  over  and  above  what  I  have  before 
bequeathed." 

The  bill  was  filed  by  Mrs.  Haig,  praying  that  it  might  be  declared,  that  she 
-took  an  absolute  interest  in  the  9,000/.  four  per  cent  stock,  bequeathed  to  her 
separate  use. 

The  cause  now  came  on  to  be  heard. 

Mr.  Heald  and  Mr.  Gregg  for  the  plaintiff :— The  only  question  is,  whether, 
where  personal  property  is  bequeathed  to  a  party  without  more  words, 
[♦489]  an  absolute  interest  is  not  given.  Elton  v.  Shepkard^a)  »is  the  same 
with  this  case,  except  merely  as  to  the  words,  '*  into  the  proper  hands." 
The  same  construction  prevailed  in  Adamson  v,  Armitage  ;{b)  and  in  Page  v. 
Leapingwell(c)  Sir  William  Grant  held,  that  an  indefinite  gilt  of  the  dividends 
gives  the  absolute  property  in  the  stock.  Stretch  v.  Watkim\d)  Clough  v. 
iyt/nne,{e)  and  Gardiner  v.  But,{f)  are  other  cases  to  the  same  effect. 

(«}  1  Bm.  C.  C.  539.  (5)  19  Ves.  416.  (c)  18  Ves.  467. 

(rf)  1  Madd.  953.  (.)  2  Midd.  188.  '      (/)  3  Madd.  425. 
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Mr.  Bell Bnd  Mr.  Pepys  for  Ihe  trustees: — In  Adamsnn  v.  Armilagef  xhere 
was  an  absolute  gift  of  the  principal  in  the  first  instance  ;  and  the  decision 
amounted  only  to  this :  that  directrng  the  executors  to  vest  the  principal  in 
trustees,' who  should  pay  over  the  income  to  the  sole  use  of  the  lady,  did  not 
cut  down  the  absolute  interest  which  the  previous  words  had  given  her.  In 
Elton,  V.  Shephard,  it  was  merely  decided  that  a  gift  of  the  produce  of  a  fund 
did  not  mean  the  annual  produce  for  life ;  and  that  words  giving  an  absolute 
power  of  appointment  did  not  cut  down  the  absolute  interest  conferred  by  the 
first  girt. 

Mr.  Pkillimore  for  Mr.  Haig  the  husband,  stated,  that  he  was  desirous  that 
his  wife  should  take  an  absolute  interest  in  the  fund  for  her  sole  and  separate 
use,  as  he  believed  the  testatrix  so  intended  it. 

Mr.  Heald^  in  reply,  referred  to  the  words  of  the  codicil  as  to  the  gift  of 
plate,  which  showed  that  the  testatrix  knew  the  difference  of  expression 
necessary  to  give  a  life  estate,  and  an  absolute  interest. 

•The   Vice-Chancellor  : — A  general  gift  of  the  income  arising    [MOO] 
from   personal  property,  is  equivalent  to  a  general  gift  of  the  property 
itself;  and  it  makes  no  difference  whether  the  income  be  given  to  the  legatee 
directly,  or  through  the  intervention  of  trustees. 

The  question  in  the  present  case  is,  whether  the  gift  of  the  dividends  of  the 
9,000/.  stock  to  Mrs.  Haig  be  general  or  limited.  It  is  argued,  that  the  gift  is 
Jimiied  \o  her  life,  because  the  dividends  are  to  be  paid  into  her  proper  hands, 
and  for  her  sole  and  separate  use  and  benefit,  a  direction  which  is  applicable  on« 
]y  Xo  the  term  of  her  life.  In  the  case  of  EUon  v.  Shephaid,  the  direction  was, 
that  the  trustees  were  to  pay  the  dividends  of  stock  to  Maty  Elton,  for  her 
sole  and  separate  use,  independent  of  her  husband,  her  receipt  alone  to  be  a 
sufficient  discharge  fbr  the  same ;  and  Lotd  Kenyon  held,  that  this  was  an  un« 
limited  gift  of  the  stock  itself.  I  carmot  distinguish  the  present  case  from  the 
case  of  EUon  v.  Shephard, 

There  are  other  parts  of  this  will  and  codicil  which  confirm  this  construc- 
tion. But  I  do  not  rely  upon  them,  considering  it  more  useful  to  rest  the  case 
altogether  upon  the  general  principle.[i] 


♦HouLDiTCH  u.  The  Marquis  or  Donbqall.  [♦491] 

lb2a,  18Ui  and  25th  ^HQs^mhw.-^Prwttiet^—SuppUmental  bill 

Where,  ander  mo  order  made  in  m  creditor's  sait,  »  rapplemental  bill  ii  filed  by  a  creditor,  not  a 
party  to  the  origrhial  lait,  on  behalf  of  himtelf  and  all  other  crediton,  to  Fiave  the  benefit  of  the  de. 
eiM  in  that  auit,  tfie  propriety  of  Ibe  order  whfeh  authorised  the  eraditof*  to  file  the  aopplemental 
bill  eanMt  be  qpeationed  at  the  Markif  of  the  auppleaMptal  eauea.  When  kmre  m  glTeB  to  i!^ 
mch  a  bill,  the  plaintiff  in  it  is  entitled  to  the  same  decree  to  have  the  benefit  of  former  proceed, 
^nga.  as  the  rcpreaentatiYea  of  the  original  plaintiffk  would  have  been  entitled  to  on  a  bill  of  revivor. 

[I]  Tide  Ben90H  v.  W&M#im  6  Bin.  S9.  PhttUpi  y.  &«I«om4.  Uoyd  fc  Ooold,  9t0.  CfrasHek 
V.  Drummond,  poat  517.    /fcrra  v.  StokM,  Connor  &.  Lawion,  978. 
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183a.~H«Qlditch  v.  The  Mfti^oit  of  DoaegmU. 

In  the  year  1799«  the  defendant  beii^  iodebted  to  various  pertons  to  a  great 
amount  conveyed  estates  to  trustees  Tor  the  payment  of  his  debts*  with  power 
to  them  to  issue  assignable  debentures  to  his  creditors.  ,  la  1802,  the  personal 
representatives  of  a  Mr.  Jones,  ^ho  had  been  a  hold^  of  sonoe  of  the  deben* 
tures,  filed  their  bill  in  this  court  on  behalf  of  themselves  and  ail  other  creditors 
of  the  Marquis  of  Donegall,  against  the  Marquis  and  the  ttustees*  for  an  ac» 
count  and  payment  of  the  debemures.  The  Marquis  of  Donegall,  thoc^h 
named  a  party  to  that  suit,  was  out  of  the  jurisdiction  of  the  court 

In  1803,  a  decree  was  made  referring  it  to  the  master  to  take  an  account  of 
the  debentures  charged  on  the  estates.  The  master  made  his  report  on  the 
lOih  of  August  1804,  and  on  the  Slst  of  October  following  it  was  coofirmed 
nUi;  but  it  was  never  confirmed  absolutely. 

The  Marquis  of  Donegall  having  come  within  the  jurisdiction  of  the  court,  a 
supplemental  bill  was  filed  in  April  1807,  to  have  the  benefit  of  all  the  proceed- 
ings against  him ;  and  m  February  1808  a  decree  was  niade  accordingly.  la 
1809  the  surviving  plaintiff  died,  and  his  representatives  never  proceeded 
further  in  the  suit ;  but  they  instituted  a  suit  for  the  same  objects  in  the  court 

of  chancery  in  Ireland,  which  was  compromised  in  the  yeaf  1810. 
r*492]        *In  1810,  the  plaintiffs  in  the  present  suit  became  the  owners  by  as* 
signment  of  some  of  the  debentures  included  in  the  master's  report ; 
and  in  1818  they  filed  their  bill  in  the  court  of  chancery  in  Ireland,  against  the 
Marquis  of  Donegall  and  the  trustees,  for  payment  of  the  debentures,  and  for 
an  account 

In  his  answer  to  that  bill,  the  Marquis  insisted  that  the  plaintiff's  debentures 
had  been  improperly  granted  by  the  trustees  in  respect  of  claims  which  were 
usurious  and  fraudulent,  and  for  gaming  transactions,  and  that  the  plaintiffs  were 
not  entitled  to  the  payment  or  these  debentures.  That  cause  was  now  at  issae* 
and  the  plaintiffs  had  proceeded  to  the  examination  of  witnesses  in  it 

On  the24ih  of  November  1820,  this  court  was  moved,  on  behalf  of  the  plain- 
tiffs in  this  cause  and  of  the  holders  of  some  of  the  other  debentures,  that  they, 
as  representing  certain  of  the  holders  of  debentures  named  in  the  master's  re« 
port  in  the  original  cause  in  this  court,  might  be  at  liberty  to  file  a  supplemen- 
tal bill  in  that  cause,  to  have  the  benefit  of  the  decree  and  other  proceedings  in  it. 

No  opposition  was  made  to  this  motion  by  the  representatives  of  the  original 
plaintiffs.  But  tbe  Marquis  of  Donegall  opposed  it  on  two  grounds ;  1st.  That 
one  of  the  debentures  had  been  paid  by  him ;  2d.  That  the  suit  in  Ireland  was 
pending  for  the  same  object. 

The  Vice-Chancellor  overruled  these  objections ;  because  the  first  was  merely 
matter  of  merits  in  the  cause  .when  it  should  prooeed ;  and  because 
[*493]  the  pending  of  another  suit  for  tbe  same  objects  in  a  court  of  ^concur- 
rent jurisdiction,  could  not  be  pleaded  in  bar  before  a  decree  in  such 
other  suit  His  honor,  therefore,  made  an  order  that  the  plaintifis  should  be  at 
liberty  to  file  a  supplemental  bill».to  have  tbe  benefit  of  the  ibnner  preceediags 
in  this  court. 
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The  plaintiffs  filed  their  supplemental  bill  accordingly ;  and  the  Marquis  of 
Donegal!  put  in  his  answer  to  it,  stating  objections  to  the  validity  of  thedeben* 
tores,  as  being  granted  for  usurious  considerations  and  for  sums  lost  at  play, 
and  as  being  fraudulently  obtained  by  the  plaintifis.  The  answer  also  stated  the 
proceedings  in  Ireland,  and  insisted  that  the  plaintifls  were  not  entitled  to  the 
benefit  of  the  proceedings  in  the  original  cause  here,  and  that  the  defendant 
was  not  bound  by  the  proceedings  in  this  court,  but  was  at  liberty  to  impeach 
the  debentures  under  which  the  plaintiffs  claimed. 

The  supplemental  cause  now  came  on  to  be  heard. 

Mr.  Bell,  Mr.  Wetherett  and  Mr.  Tinney,  for  the  plaintiffs. 

Mr.  Fonblanque  and  Mr.  Clayton,  for  the  Marquis  of  Donegal! : — 

I.  No  proceedings  having  been  taken  in  the  original  cause  in  this  court, 
since  the  year  1608,- the  present  plaintiffs  come  now  too  late  to  be  entitled 
to  the  benefit  of  the  former  proceedings  in  it.  Where  a  cause  has  been  al- 
lowed to  sleep  for  so  many  years,  till  a  period  when  the  evidence  by  which 
the  claim  sought  to  be  established  by  it  may  be  lost,  the  most  mischievous  con- 
sequences may  ensue  from  allowing  other  parties  to  have  the  benefit  of  the 
previous  proceedings. 

*II.  The  validity  of  the  debentures  under  which  the  plaintifis  claim    [*494] 
has  been  pot  in  issue  in  the  suit  in  Ireland,  can  be  tried  there.     The 
only  reason  for  the  plaintifis  coming  to  this  court  is,  that  they  hope  under  the 
further  proceedings  to  shelter  themselves  from  all  further  inquiries  as  to  the 
validity  of  these  debentures. 

Mr,  Whitmarsh  and  Mr.  Lube  appeared  for  other  defendants,  who  had  as- 
signed their  debentures  to  the  plaintiffs. 

The  Vice  Chancellor: — It  is  insisted  for  Lord  Donegall  that  the  plain- 
tiffs are  not  entitled  to  a  decree  to  have  the  benefit  of  the  former  proceedings 
here ;  first,  because  they  come  too  late ;  and  next,  because,  being  plaintiffs  in 
a  suit  in  Ireland  in  which  the  validity  of  their  debentures  is  expressly  put  in 
issue,  they  think  fit  to  desert  that  suit  in  order  to  have  the  benefit  of  the  pro- 
ceedings here,  considering  that,  as  the  master's  report  here  is  in  favor  of  their 
debentures,  all  further  question  upon  their  validity  will  be  excluded.  If  Lord 
Donegall,  when  the  plaintiffs  moved  for  leave  to  prosecute  the  original  suit^ 
had  made  the  case  which  he  now  does  instead  of  merely  stating  the  bare  fact 
of  the  pendency  of  the  suit  in  Ireland,  it  would  have  appeared  to  me  to  be  en- 
titled  to  great  atteniion.[l] 

Where  a  bill  is  filed  by  a  person  on  behalf  of  himself  and  a  class  of  other  per- 
sons standing  in  the  same  circumstances,  and  the  suit,  after  decree,  abates  by  his 
death,  or  is  deserted  by  him  or  his  representatives,  it  is  almost  a  matter  of 
course  to  permit  another  person  reported  by  the  master  to  be  one  of  that  olass, 

[11  Tide  ApImrm  t.  WoHmmn,  9  Dads,  (Kentoeky)  439;  Bmtn9  ▼.  Hmum,  5  Johnt.  R«p.  101  \ 
Wmltk  r.  Dmrkm,  13  JoIum.  B«|k  99 ;  J€nkin9  r,  Pf^wm,  3  Johns.  Cw.  313. 
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to  take  up  the  proceedings  by  a  supplemeatal  bill.[l]  But  if  it  were 
[M95]  made  to  appear,  upon  his  apph'cation  for  that  *purpo8e,  that  he  was  ac- 
tually  a  plaintiff  in  another  court  of  concurrent  jurisdiction  in  which  the 
validity  of  his  claim  was  in  issue  in  the  cause,  and  that  the  effect  of  permitting 
him  to  prosecute  the  suit  here  would  be  to  exclude  all  question  as  to  the  va- 
lidity of  his  claim,  I  think  I  should  hesitate  much  before  Icould  prevail  uponmy- 
self  to  make  that  order.  But  the  order  not  having  been  resisted  on  this  ground, 
and  being  made,  and  the  present  cause  being  brotight  to  a  hearing  under  the 
authority  of  that  order,  I  am  of  opinion  that  I  cannot,  upon  the  suggestions  in 
the  answer  to  the  suit,  enter  into  the  consideration  of  the  propriety  of  that 
order  ;  for  such,  in  effect,  is  the  nature  of  Lord  Donegall's  case.  The  plain- 
tiffs having  been  permited  to  file  this  supplemental  bill  on  behalf  of  themselves 
and  all  other  persons  of  the  same  class,  appear  to  me  to  be  necessarily  en- 
titled to  the  same  decree  to  have  the  benefit  of  the  proceedings  in  the  suit  as 
the  representatives  of  Jones,  the  original  plaintiff,  would  have  been  if  they  had 
proceeded  by  bill  of  revivor. 

The  objection  of  delay  has  not  great  weight  in  this  case.  Jones'  stiit  in 
Ireland,  which  was  for  the  benefit  of  the  plaintiffs  as  well  as  himself,  was  de- 
pending until  1816,  and  in  1818,  the  plaintiffs  filed  their  own  bill  in  Ireland. 
It  is  to  be  observed  too  that«  if  Lord  Dooegall  has  a  right  to  question  the 
original  consideration  of  the  debentures,  he  is  not  necessarily  excluded  from 
that  purpose  by  the  present  state  of  the  proceedings  in^this  suit ;  for,  inasmuch 
as  the  master's  report  of  the  debentures  has  never  been  confirmed  absolutely, 
it  may  be  open  to  him,  upon  a  sufficient  case^  to  make  such  applioatioo  as 
may  lead  to  the  further  investigation  of  these  claims. 


1*496J  ^HaTNKS  0.  LiTTLBrSAB. 

1893,  19th  Vow9tDhtr.^^Wm,^V0kHnt9ii9m. 

S.  fl.  beqoMtbdl  Uie4i¥ideadi  of  her  property  ivtlMfqads  to  W.H.Ibrhif  life,  s^ 
that,  after  bii  deceMa,  the  principel  ihoold  be  divided  axnonsBt  bit  ehildrai  in  the  manner  mfter. 
tteotioned :  ehe  then  gavt  the  ehUdren  certain  suras  of  money,  which  woold  have  ezhanated  the 
whole  of  her  Ibnded  property  at  the  date  of  her  will    Between  that  time  and  her  death,  that  pro- 
perly  had  greeUy  ineieeMd.    ReM  tlwt  the  vxecnton  were  teftltled  to  the  sm^lns  as  nndi^Meed  of. 

The  three  following  questions  arose  upon  the  will  of  Mrs.  Sarah  Haynes  : 
1st.  Whether  the  children  of  William  Haynes,  the  testatrix's  brother,  were 

entitled  to  the  residue  of  her  personal  estate,  in  proportion  to  their  respective 

legAcies  f 
2d.  Whethier  Thomas  Littlefear,  the  surviving  executor,  was  entitled  to  it 

for  his  own  use  ?    Or, 

[I]  Vide  8toi7*eEq.  Plead.  573,  5t4. 
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8d.  Wbether  it  was  lo  be  dtstributed  amongst  the  testatrix's  next  of  kin  T 

The  folowjng  is  an  exact  copy  of  the  will^  which  was  written  by  the  tes- 
tatrix herself: 

**  I,  Sarah  Hayoes,  spinster,  of  Freeman's  Lane,  in  the  parish  of  St  Johns, 
Soathwark,  in  the  county  of  Surrey,  being  of  sound  mind,  memory  and  un- 
derstanding, do  make  this  my  last  will  and  testament,  in  the  manner  following 
(that  is  to  say,)  as  to  such  worldly  estates,  wherewith  I  am  possessed,  I  dis* 
pose  of  in  the  following  manner  :  first,  I  direct  that  all  my  just  debts  and  fu* 
neral  expenses  be  paid :  1  give  to  my  brother  all  my  household  furniture,  in* 
eluding  household  linen,  for  his  own  us<; ;  1  likewise  give  to  my  brother  WiU 
liam  Haynes  ail  my  plate  and  chine  for  his  life  :  and  after  his  dis- 
cease,  not  to  be  sold,  but  to  be  divided  between  his  five  children,  *or  [M07] 
as  noaoy  as  shall  be  living  at  that  time,  and  to  be  kept  by  them  in  re- 
membrance of  their  ancestors  :  I  give  to  my  brother  William  Haynes,  all 
moneys,  dividends  of  my  property  that  is  invested  in  the  public  funds  in  my 
name,  and  all  other  moneys  whatsoever  or  wheresoever  that  shall  be  due  to 
me,  for  his  life,  and  him  to  receive  all  dividends  as  they  become  due,  or  to  be 
at  liberty  to  empower  to  receive  for  him ;  and,  after  his  decease,  I  direct  all 
principal  and  interest  to  be  divided  between  his  children  in  the  following  man* 
ner :  I  give  to  his  son  William  Watton  Haynes,  500/. ;  to  John  Hardcastle 
Haynes,  dML ;  to  Robert  Haynes,  80M. ;  to  Elizabeth  Littlefear,  800/. ;  Ann 
Haynes,  300L;  but  there  shall  be  no  division  till  after  the  decease  of  my  bro* 
ther  WiUiam  Hayoes.  I  likewise  nominate,  constitute  and  appoint  my  bro- 
ther William  Haynes  and  Thomas  Littlefear,  gentleman,  of  Kennington  Lane, 
Surrey,  my  executors  of  this  my  last  will  writing  with  my  own  hand  and 
seal,  this  sixteenth  day  of  May,  in  the  year  of  our  Lord  ono  thousand  eight 
hundred  and  twelve. " 

The  testatrix  died  on  the  28th  Docember  1821,  leaving  her  orother  William 
Haynes,  and  the  defendant  Thomas  Joseph  Littlefear,  the  executors  oF  her 
will,  her  surviving. 

William  Haynes  died  in  January  1822. 

At  the  date  of  the  will  the  legacies  would  have  exhausted  the  whole  of  the 
testatrix's  funded  property ;  but  between  that  time  and  her  death  that  property 
bad  been  considerably  increased. 

♦Mr,  Hart,  for  Mr.  Ueald  and  Mr.  WkUmarsk,  for  the  legatee  -.—  [•498] 
The  testatrix,  in  giving  these  legacies,  meant  merely  to  prescribe 
the  ratio  in  which  her  property  was  to  be  divided  amongst  the  legatees.  In 
the  introductory  clause  she  expresses  an  intention  to  dispose  of  the  whole  of 
the  property  which  she  might  have  at  her  death.  Wilde  v.  Hohtineyer.(a) 
She  then  gives  to  he-  brother  all  moneys,  dividends  of  her  properly  that  was 
invested  in  the  public  funds  in  her  name,  and  all  other  moneys  that  should  be 


(a)  5  Vet.  811 ;  loe  partienl&rtj  page  816. 
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due  to  her,  for  his  life.  By  the  word  moneys,  she  meant  every  thing  that  pro- 
duced dividends  to  her.  The  property  consisted  entirely  of  ^tock,  exceptf 
the  furniture  and  plate,  which  she  bequeaths  specifically.  She  then  directs  ail 
the  principal  and  interest  (by  which  she  meant  the  carpus)  to  be  divided 
amongst  her  brother's  children  in  certain  proportions,  but  says  that  no  division 
shall  take  place  until  his  decease.  It  is  quite  clear,  therefore,  that  she  ioteod- 
ed  that  the  whole  of  what  she  had  given  to  her  brother  for  his  life,  should 
be  divided  amongst  his  children  after  his  decease.  And  by  the  words,  «*  in  the 
following  manner, "  she  intended  to  prescribe  the  proportions  in  which  the 
property  was  to  be  divided.     Cordell  v.  Norton.ip) 

The  Vice-Chancellor  after  hearing  the  arguments  for  the  legatees,  express- 
ed a  decided  opinion  against  their  claim. 
t*499]  ♦Mr.  Sugden  and  Mr.  Norton  for  the  next  of  kin:— It  is  impossible 
for  the  executors  to  claim  the  residue  of  this  testatrix's  property. 
They  cannot  show  any  favorable  disposition,  or  any  expression  of  confidence 
or  regard  towards  them  in  any  part  of  the  will ;  on  the  contrary,  the  testatrix 
throughout  the  whole  will  manifests  an  intention  against  their  taking  any  part 
of  her  property.  In  the  introductory  clause  she  expresses  an  intention  to  dis- 
pose of  the  whole  of  her  property ;  and,  in  the  next  place,  she  docs  dispose 
of  it  to  a  certain  extent ;.  for  she  gives  it  to  he/  brother  for  his  life.  In  order 
lo  defeat  the  claim  of  the  executors,  it  is  not  necessary  that  a  testator  should 
actually  dispose  of  his  property  ;  it  is  sufficient  if  he  shows  an  inlenliun  lo 
give  it  away  from  them :  as  where  «  blank  is  left  for  the  name  of  the  residuary 


The  Vici-Chancbllor  :— if  this  testatrix  had  foreseen  the  increase  whidi  • 
has  taken  place  in  her  funded  property,  she  would  probably  have  used  dif- 
ferent  expressions.  The  court  can  give  effect  only  to  the  expressions  which 
she  has  used.  It  is  plain  that  she  considered  that  the  five  legacies  would  ex- 
haust  the  whole  of  hex  moneys  and  funded  property ;  but  she  has  not  stated 
what  was  to  become  of  the  surplus,  if  that  should  happen  not  to  be  the  case. 
And  it  is  no  necessary  inference  that,  because  she  gave  1,700/.  to  three  child- 
renwhen  she  considered  this  property  to  be  of  that  amount,  she  must  have 
intended  that  the  children  sliould  toke  the  whole  of  this  property,  whatever 
might  be  its  amount.  The  surplus  of  the  moneys  and  funded  property  after 
payment  of  the  legacies,  is,  therefore,  undisposed  of,  and,  under  the  circum- 
stances of  this  will,  belongs  to  the€xecutors.[l] 

(6)  3  Vera.  148.  S.  C.  Pr.c.  Ch.  lil,  uA  1  Eq.  Ab.  244.  luder  the  nainepf  O^M  t.  AM.. 
JIJ  Vide  1  Story's  Eq.  557. 
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*Bescob7  «.  Pack.  [•500] 

1893. 19th  Nomnberw— WOI. 

The  words  ••Mcnritiat  kn  monay,*  in  a  will,  pui  ttoek  in  Um  fonds,  wnlii  th*  foroa  of  Um  esu 
pKMMn  is  eootroUed  by  the  oontezt. 

Whsther  bank  stock  will  pan  by  tha  mom  words  ?    Qoere. 

Onb  of  the  questioos  Id  this  cause  was,  whether  bank  annuities  and  bank 
stock  passed  in  a  will  under  the  description  of  securities  for  money. 

Mrs.  Mary  Kerby,  after  devising  her  real  estates,  and  bequeathing  certain 
specific  legacies,  gave  to  her  niece  Catharine  Bescoby,  such  of  her  furniture  and 
efiects  as  should  be  expressed  in  any  codicil  or  paper  writing  signed  by  her,  and 
annexed  to  her  will,  or  found  therewith  ;  and  she  gave  to  her  nephew  Richard 
Pack,  all  her  otiier  personal  estate  and  efiects  whauoever,  except  moneys  and 
securities  for  money,  and  clothes ;  and  she  gave  all  her  moneys  and  securities 
for  money,  and  all  moneys  which  should  be  due  to  her  at  her  decease,  to  T.  S. 
W.  Samwell,  and  W.  H.  Kilpin,  and  her  nephew  Richard  Pack,  upon  trust, 
to  pay  thereout  certain  pecuniary  legacies,  and  to  place  out  the  residue  upon 
good  securities,  and  pay  the  interest  thereof  to  her  niece  Catharine  Bescoby, 
for  her  life,  and,  after  her  decease,  to  pay  the  principal  amongst  all  her  children. 

The  testatrix  died  possessed  of  considerable  sums  of  bank  annuities  and 
bank  stock,  besides  other  personal  estate. 

The  bill  was  filed  by  the  children  of  Francis  and  Catharine  Bescoby,  against 
Kichard  Pack,  the  executors,  threo  of  the  l^atees,  and  Francis  and  Catharine 
Bescoby ;  and  it  prayed  that  the  trusts  of  the  will  might  be  carried  into  exe- 
cution, and  that  the  usual  accounts  might  be  taken  of  the  testatrix's  personal 
estate. 

*Mr.  Home  and  Mr.  Keene  for  the  plaintif&,  contended,  that  the    [*501] 
bank  annuities  and  bank  stock  did  pass  under  the  description  of  securi- 
ties for  nnoney ;  and  cited  Dicks  v.  LaniberL(a) 

Mr.  Heald^  for  the  defendants  Mr.  and  Mrs.  Bescoby. 

Mr.  Beil  and  Mr.  Beames  for  the  defendant  Richard  Pack.(fr) 

The  Vicb-Chancbllor  : — Whether  stock  in  the  public  funds  will  or  will  not 
pass  under  the  expression  of  securities  for  money,  depends  upon  the  context 
of  the  will.  If  there  be  nothing  In  the  will  to  control  the  force  of  that  expres- 
sion, I  am  of  opinion  that  public  stock  will  pass  by  it ;  and  there  is  nothing  in 
this  will  to  control  it. 

It  is  argued  that  bank  stock  stands  upon  a  difierent  ground,  and  is  nothing 
more  than  a  description  of  the  proportion  in  which  the  proprietor  is  interested, 
as  a  partner,  in  a  public  trading  company.  Before  1  can  come  to  any  conclu- 
Bion  upon  this  point,  I  must  have  the  case  very  fully  argued,  and  the  several 

<«)4yss.7SS. 
*  (h)  Tbm  aTgoflMato  rslatod  prinetpafly  to  the  operation  of  a  oodieil  upon  the  raridiiary  ehMse  in 
the  will,  aa  to  wUdi  wa  did  not  thfaik  it  adrisaUe  to  laport  tha  aaoM. 
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Statutes  which  apply  to  the  bank  of  England  carefully  considered.     The  ques- 
tion U  too  important  to  be  disposed  of  superficially. 

The  cause  was  not  mentioned  again.[l] 


[•602]  ♦Rbvett  a  Haryet. 

1833,  90th  Noveiiiber.«>G^iiardiaA.~-/fi/aiiL — Aeeouui, 

A  ■olicitor,  who  advanoed  money  to  an  infant  for  the  aubtiitenee  of  himeelf  and  hli  faoulj,  and 
acted  as  his  con6dentiaI  advlier,  is  In  the  natare  of  a  gruardian  to  him  ;  and  an  account  settled  be- 
tween them  within  a  month  after  the  infant  eame  of  ai^e,  and  without  the  latter  harfaif  any  aMia. 
tanoe,  was  opened,  notwithataadio^  the  Touohen  had  been  delireMd  up. 

The  bill  prayed  that  a  warrant  of  attorney  which  the  plaintifThad  given  to 
the  defendant  to  confess  judgment  for  500/.  and  a  memorandum  or  acknow* 
ledgment  signed  by  him,  expressing  that  he  was  mdebted  to  the  defendant  in 
a  sum  of  1,218/.  2$.  2d,  might  be  delitrered  up  to  be  cancelled,  and  for  an  m- 
junction  to  restrain  the  defendant  from  giving  them  in  evidence  in  an  action  at 
law  against  the  plafntifT,  and  from  proceeding  in  that  action. 

In  the  month  of  July  1817,  the  plaintiflT,  who  was  then  only  eighteen  years 
of  age,  had  been  for  some  time  married  ;  and  although  he  was  likely  soon  to 
come  into  possession  of  considerable  real  estates,  was  then  in  great  pecuniary 
difficulties.  At  this  time  his  mother  happened  accidentally  to  meet  the  defen- 
dant, with  whom  she  had  some  previous  acquaintance,  and  entered  into  cofi- 
versation  with  him  on  the  state  of  her  son's  afiairs.  The  defendant  was  an 
Bttorney,  and  on  that  occasion  expressed  to  the  plaintrflTs  mother  a  warm  de* 
sire  to  be  of  service  to  the  plaintiff,  desiring  her  to  bring  him  to  his  chambers 
in  a  few  days.  Accordingly  the  plaintiflT  went  thither  in  a  few  days,  accom- 
panied by  his  mother,  and  carried  with  him  a  copy  of  the  will,  under  which  he 
was  entitled  to  the  property,  which  was  to  come  into  his  possession  on  the 
death  of  a  lady  then  of  an  advanced  age. 

The  plaintiflT  being  at  that  time  in  great  want  <»f  money,  it  was  pro- 
[*503]  posed  that  the  defendant  should  *make  him  an  allowance  of  320/.  a 
year  for  the  maintenance  of  himself  and  his  family,  by  quarterly  pay- 
ments. The  defendant,  however,  would  not  make  any  advances  until  he  had 
taken  the  opinion  of  counsel  as  to  the  validity  of  any  security  which  he  might 
take  for  the  repayment,    A  case  was  accordingly  prepared  by  the  defendant 

[1]  Where  a  testator  was  entitled  to  a  rent  chargre  or  annuity,  issuing  out  of  an  estate  of  a  tenant 
for  life,  equivalent  to  the  amount  of  the  annual  interest  upon  the  purchase  money  of  the  annuity  and 
the  annual  premiums  upon  policies  effected  by  him  on  the  life  of  the  tenant  for  life,  to  secure  the 
repayment  of  the  principal ;  and  by  a  subscqaeiit  parol  a^enent  the  annuity  was  made  dettflonia. 
able  by  either  party ;  it  was  held,  upon  the  entire  transaction  that  this  annuity  and  the  policies,  be- 
ing merely  the  securities  for  a  debt,  passed  under  a  bequest  of  all  the  •*  Ottlftandtiiisr  f^*^  omm^ 
the  teaUtor  j  and  UiM  the  word  d€h9ntureM  in  a  will  WM  siifljwteni  to  iaelode  ftaysfal  poUoiM  of  in 
Burance.    Phillip$  v.  Eaitwood,  Llojid  d&  Goold..d70. 
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and  laid  before  counsel*  who  advised  that,  on  account  or  the  infancy  of  the 
plaintiflT,  no  valid  security  could  be  granted. 

When  the  defendant  received  this  opinion,  he  refbsed  to  advance  so  large  a 
sum  as  60/.  a  quarter:  but  agreed  to  advance  150/.  a  year,  by  monthly  pay« 
ments  of  10/.  and  IS/,  alternately.  After  this  agreemenit  the  defendant  ad- 
vanced money  to  the  plaintiff,  taking  his  promissory  notes  for  the  amount  of 
each  sum  advanced.  It  was  expressed  on  the  face  of  these  notes  that  the  cash 
was  advanced  by  the  defendant  to  pay  for  the  plaintiff's  board  and  lodgings. 

Jn  the  month  of  June  1818,  the  defendant  required  the  plaintiff  to  give  a 
promissory  note  for  the  sum  of  500/.  and  a  warrant  of  attorney  to  enter  up 
judgment  against  the  plaintiff  for  that  sum.  It  was  stated  by  the  bill,  that  the 
defendant  had  only  advanced  ISO/,  up  to  that  time,  and'  that  he  required  the 
plaintiff  to  give  this  promissory  note  and  warrant  of  attorney  for  600/.  as  a 
security  for  future  advances,  as  well  as  for  the  advances  made  up  to  that  time 
by  the  defendant ;  and  there  was  express  evidence  to  that  effect.  But  the  'de- 
fendant by  his  answer  stated  that,  at  the  time  when  the  plaintiff  gave  the  pro- 
missory  note  and  executed  the  warrant  of  attorney,  he  was  actually  indebted 
to  the  defendant  to  that  amount ;  but  no  account  of  those  advances  was  deliver- 
ed or  stated  at  that  time. 

*The  defendant  continued  to  advance  sums  of  money  to  the  plain*    [*504] 
tiff  tiH  the  month  of  Febniary  1820,  when  the  plaintiff  attained  the  age 
of  twenty-one.    During  the  whole  of  this  time  the  defendant  acted  as  the  soli- 
citor of  the  plaintifl^  and  as  his  confidential^friend  and  adviser. 

On  the  day  on  which  the  plaintiff  attained  twenty-one,  he  wrote  to  the  de- 
fendant, expressing  a  wish  to  be  informed  how  much  he  was  indebted  to  the 
defendant  for  money  advanced.  The  defendant,  however,  did  not  supply  the 
informatioo  requested  by  his  letter.  On  the  22d  of  April  1820,  (about  twa 
months  after  the  plaintiff  had  come  of  age)  he  called  upon  the  defendant  and 
signed  an  acknowledgment  in  the  following  form,  the  sum  being  left  blank  ia 
the  memorandum :  **  Sir,  in  adjusting  our  accounts  which  have  this  day  been 
settled  at  the  sum  /•  I  canndt  withhold  the  expression  of  my  warm- 

est thanks,**  Slc. 

The  bill  charged,  that,  at  the  time  when  the  plaintiff  was  induced  to  sign 
this  acknowledgment,  the  defendant  promised,  before  the  sum  was  filled  up^ 
to  produce  all  the  vouchers,  but  that  he  never  did  produce  them,  and  never 
settled  any  account  with  the  plaintiff;  and  that  the  defendant  himself  after- 
wards fiRednp  the  blank  with  the  sum  of  1,218/.  2r.  2d.  which  was  about 
600/.  more  than  the  amount  actually  due  on  account  of  the  defendanfs  ad- 
vances. 

The  answer  stated  that  the  acknowledgment  was  vdnnftarifj^  written  by  the 
(jiathtnTand  giten  by  him  to  a  cfeA  to  be  copied,  and  fhat  t!iii  co'py  wasrign- 
ed  by  thte  plaintiff  on  the  Sftd  ^f  April  1«20;  the  sum  being  left  blank ;  that  on 
the  following  morning  the  plaintiff  called  upon  the  defendant,  when  all 
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[*505]  the  vouchers  were  *minutely  examined,  and  the  amount  of  them  cast 
up  by  the  plaintiff,  who  found  the  amount,  including  interest,  to  be  the 
sum  of  1^181.  2s.  2d.  and  that  the  plaintiff,  when  be  had  thus  ascertained  the 
amount,  filled  up  the  blank  in  the  acknowledgment  with  the  sum  of  1,2 18Z.  2«. 
2d.  and  that,  thereupon,  all  the  vouchers,  memorandums  and  documents  relat- 
ing to  the  accounts  were  delivered  up  to  the  plaintiff,  except  the  warrant  of 
attorney  for  5002.  which  was  cancelled  and  remained  in  the  defendant's  pos- 
session. The  answer  likewise  stated  that  no  person  was  present  besides 
the  plaintiff  and  defendant  when  the  vouchers  were  examined  and  delivered 
up,  and  the  amount  settled  and  the  blank  filled  up,  as  thus  alleged. 

The  answer  admitted  that  no  account  was  ever  sent  or  delivered  to  the 
plaintifi^  or  was  ever  stated  between  the  plaintiff  and  defendant,  except  so 
far  as  the  settlement  on  the  28d  of  April,  1810,  could  be  taken  as  such  ac- 
count :  that  the  defendant  was  at  first  unwilling  to  advance  so  large  a  sum 
as  80/.  a  quarter  to  the  plaintiff,  after  he  had  received  the  opinion  of  counsel ; 
but  that  the  distress  and  entreaties  of  the  plaintiff  overcame  his  unwillingness ; 
and  that  the  defendant  had  kept  no  account  of  his  advances  to  the  plaintiff 
other  than  such  memorandums,  notes  or  acknowledgments  as  he  had  delivered 
up  to  the  plaintiff  on  the  23d  of  April,  1820. 

The  plaintiff,  soon  after  he  came  of  age,  employed  another  solicitor ;  and,  in 
June,  1820,  the  defendant  commenced  an  action  against  him,  in  the  court  of 
exchequer,  to  recover  the  sum  of  1^182.  25.  2d.  upon  which  the  present,  bill 

was  filed. 
[*M)6]  The  action  at  law  was  defended,  but  a  verdict  was  recovered 
for  the  1,218/.  2s.  2d.  After  the  verdict,  and  after  the  defendant's 
answer  bad  been  put  in,  a  motion  was  made  before  the  Lord  Chancellor  to 
restrain  the  defendant  in  this  court  from  proceeding  to  execution  on  his  ver« 
diet  at  law. 

The  Lord  Chancellor  expressed  an  opinion,,  upon  this  motion  being  made, 
that  the  court  was  not  precluded  by  the  verdict  at  law  from  granting  an  ior 
junction  in  such  a  case;  and  his  lordship  accordingly  granted  the  injunc- 
tion, upon  the  terms  of  the  plamtiff  paying  into  court  the  sum  of  405L 
which  was  the  amount  he  admitted  to  have  been  advanced  to  him  by  the  de- 
fendant. 

The  cause  now  came  on  to  be  heard. 

There  was  no  evidence  on  the  part  of  the  plaintiff  as  to  the  figures  inserted 
in  the  blank  in  the  memorandum.  Several  witnesses  on  the  pari  of  the  de- 
fendant deposed  that,  on  comparison,  they  believed  those  figures  to  be  the 
band-writing  of  the  plaintiff  and  not  of  the  defendant. 

Mr.  Heald,  and  Mr.  CoUinson  for  the  plaintiff. 

Mr.  Hfn-ne  and  Mr.  Wakefield  for  the  defendant,  insisted  that  the  moat 
material  point  in  the  plaintiff's  case,  and  that  on  which  the  principal  part  of 
the  relief  sought  by  the  bill  was  founded,  was  the  allegation  that  the  blank 
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tfliich  was  left  in  (he  written  ackoowledgmeDt  had  been  filled  up  by  the  de- 
fendant :  that  that  allegation  had  not  at  ail  been  proved ;  that  there- ' 
fore»  aa  the  material  part  of  the  case  had  thns  fallen  *to  the  groand,  f *507] 
the  subordinate  relief  sought  by  the  bill  could  not  be  granted  ;  and 
that  a  material  reason  why  the  court  should  not  now  open  the  account  was* 
that  the  defendant  had,  as  was  stated  in  his  answer,  delivered  up  or  destroyed 
mil  the  vouchers. 

The  YicE-CHANOBLLOt,  [after  stating  the  facts  of  the  case]  : — It  does  not 
appear  to  me  to  be  necessary  to  enter  into  any  detailed  consideration  of  the 
facts  of  this  case.  This  (»se  must  be  governed  by  the  principles  which  apply 
to  a  guardian  and  his  ward.  The  defendant  thought  fit  to  place  himself  in  a 
relation  with  this  infant,  which  gave  him  great  influence  over  his  mind  ;  end 
be  cannot  be  permitted  to  conclude  the  plaintiff  by  an  acknowledgment  signed 
by  him  within  a  month  after  he  came  of  age,  and  without  .the  intervention  of 
any  friend  or  adviser  on  his  part[ll 


Wywtbr  u.  Bold. 


1823,  27lh  November.— Portion*. 

Where  ft  v<^<^^  ^^^  ^'  tenftst  for  life  of  ft  fettled  esttte,  with  remft'mder  to  ft  trastee  for  a  term 
«f  SOO  yeua,  npoo  tnurt  to  raite  portioiia  fur  yonnger  ehildren,  has  p6wer  to  appoint  the  poitiona  by 
deed  or  wQk  they  cannot  be  raieed  in  the  parent's  lifetime ;  and  the  whole  anm  cannot  be  raieed 
nntU  they  have  all  atuined  21. 

Br  the  settlement  made  on  the  marriage  of  William  Wynter  with  Elizabeth 
Bold,  certain  real  estates  were  conveyed  to  the  use  of  William  Wynter  for 
his  life ;  with  remainder  to  trustees  to  preserve  contingent  remainders  ;  with 
remainder  to  Elizabeth  Bold  for  her  life  ;  with  remainder  to  a  trustee  for  the 
term  of  500  years ;  with  remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male ;  with  divers  remainders  over. 

•The  trusts  of  the  term  of  500  years  were,  that,  in  case  there  should  [•SOS] 
be  any  younger  children  of  the  marriage,  then  the  trustee  of  the  term 
should,  by  sale  or  mortgage,  raise  3,000/.  and  dispose  of  the  same  unto  and 
amongst  such  younger  child  or  children,  in  such  shares,  and  at  such  times, 
and  upon  such  conditions,  and  in  such  manner,  as  William  Wynter  and  Eliza- 
beth Bold,  or  the  survivor  of  them,  by  any  dged,  will  or  other  instrument  in 
writing,  to  be  by  them,  him  or  her  executed  as  therein  mentioned,  should 
direct  or  appoint ;  and,  for  want  of  such  direction,  should  pay  the  3.000/.  to 

[I]  Vide  1  Story'a  Eq.  314,  315.  Lloyd  &  Goold,  75,  note ;  a  raloable  note  which  it  not  to  be 
ibanded  in  the  "  Condeneed  Engliih  Chancery  BeportB.**  Let  the  reader  obcerre  how  the  con- 
denier  has  jambled  together  te:(t  and  notea  in  the  ChancoUor'i  judgment  in  Alexander  t.  Cro^ie, 
Lloyd  &  Goold,  149.    Condenied  Reportfi    Vol  10. 
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and  amongst  such  younger  child  or  children,  if  more  than  one,  share  and  share 
alike  ;  af)d  if  only  one  such  child,  then  the  whole  to  such  only  child  at  his,  her 
or  their  respective  age  or  ages  of  twenty-one  years,  or  day  or  days  of  mar- 
riage ;  but  in  case  of  the  decease  of  any  of  them  married  and  leaving  issue,  the 
share  or  shares  of  him,  her  or  them  so  dying  to  go  and  be  paid  to  and 
amongst  his,  her  or  their  children  respectively,  in  equal  shares. 

In  April  1805,  William  Wynter  died,  leaving  Elizabeth  his  widow  and  five 
children  by  her  surviving.  In  1817,  the  eldest  son  attained  the  age  of  twenty- 
one,  and  soon  afterwards,  in  consideration  of  1,600/.  and  of  a  rent  charge  of 
400/.  secured  upon  part  of  the  estates,  the  widow  sold  and  conveyed  her  life 
interest  to  him,  and  he  suffered  recoveries  of  the  estates. 

In  June  1822,  the  widow,  with  the  concurrence  of  the  eldest  son,  executed 
an  appointment  of  the  3,000/.  among  the  younger  children  equally. 

The  bill  in  this  cause  was  filed  by  the  eldest  son  against  the  widow 
[*500J  the  younger  children  and  the  ♦trustee ;  praying  that,  upon  payment  of 
their  shares  of  the  3,000/.  and  interest  to  two  of  the  children  who  had 
attained  the  age  of  twenty-one,  and,  upon  payment  of  the  shares  of  the  infants 
in  such  manner  as  the  court  should  direct,  it  might  be  declared  that  the  trusts 
of  the  terni  were  satisfied,  and  that  the  trustee  might  be  directed  to  surrender 
it  to  the  plaintiff,  or  assign  it  in  such  manner  as  the  plaintiff  might  direct. 

It  was  stated  in  the  bill  that,  in  the  year  1822,  when  the  widow  was  de- 
sirous of  executing  the  power  of  appointment,  doubts  were  entertained  whe- 
ther there  was  power  to  raise  the  whole  or  any  part  of  the  portion  of  any 
child  during  the  infancy  of  the  child,  and  whether  the  portions  carried  in- 
terest  during  the  infancy  of  the  child,  or  during  the  life  of  the  widow  ;  aad 
that,  in  order  to  obviate  these  doubts,  the  plaintiff  had  concurred  in  the 
appointment. 

The  cause  now  came  on  to  be  heard ;  and  the  question  was,  whether  the 
whole  3,000/.  or  any  part  of  it,  could  now  be  raised. 

Mr.  Be// and  Mr.  Trape*/,  for  the  plaintiffs ;— The  first  question  is,  whether 
the  portions  can  be  raised  out  of  a  reversionary  term  ;  and  the  next  question  is 
whether  the  whole  3,000/.  can  be  raised  in  one  sum. 

All  the  authorities  which  regulate  cases  of  this  description  were  examined 
by  the  Lord  Chancellor  in  Codrington  v.  Foky.{a)  It  is  there  slated, 
that  if  the  portion  depends  upon  any  contingency  the  court  can- 
[*510]  not  ♦direct  It  to  be  raised  in  a  case  of  this  kind.  But  in  this  case  there 
is  no  contingency,  thoughthere  is  a  power  of  appointment  and  that 
power  has  been  exercised.  If  the  whole  sum  be  raised  at  once,  the  court 
can  take  care  to  secure  the  shares  of  the  infants  as  effectually  as  they 
are  now  secured  by  the  term. 

(a)  6  Vei.  S64. 
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Mr.  Wiiham  for  the  children,  and  Mr.  Knight^  for  the  trustee,  made  no 
opposition,  but  left  the  question  to  the  court. 

The  Yicb-Chavcbllob  : — ^Whether  a  portion  is  or  is  not  to  be  raised  out  of 
a  reversionary  term,  is  a  question  of  intention  ;  and,  inasmuch  iis  the  mother 
has  power  to  appoint  this  sum  to  the  younger  children  by  her  will,  it  is  plain 
that  it  was  not  the  intention  that  it  should  be  raised  during  her  lire.[l] 

The  other  point  is  equally  against  the  plaintiflT.  There  is  nothing  in  the  ex- 
pres»on  of  this  settlement  Which  would  justify  the  raising  of  the  4,000/.  as  an 
entire  sum,  or  would  deprive  the  infant  children  of  the  security  of  this  term 
ontil  their  portions  are 


•ROWLBY  «.  ECGLKS.  [*S11] 

1^3, 8di  ftnd  9Ui  I>eeembar.-^Fraeftce. 

After  a  demarrer  ovemiled,  the  defendant  cannot  plead  to  the  bill  witbont  the  leave  of  the  eonrt. 

To  this  bill  the  defendant  had  demurred,  on  the  ground  that  the  plaintifThad 
not  stated  his  place  of  abode.  The  demurrer  was  overruled  upon  argument. 
The  defendant  then  pleaded  that  the  defendant  did  not  reside  at  the  place  sta- 
ted in  the  bill. 

Mr.  Wdkefidd^  for  the  plaintifT,  now  moved  to  take  the  plea  o6F  the  file.  He 
said,  that  the  demurrer  was  in  the  nature  of  a  demurrer  in  abatement,  not  of 
a  demurrer  in  bar ;  that  the  plea  was  a  plea  in  abatement ;  and  that  two  dila- 
tories  could  not  be  filed  without  the  leave  of  the  court.  East  India  Company 
V.  Campbell  ;(a)  Finch  v.  Finch  ;(b)  Bancroft  v.  Wardour  ;{c)  Freeland  v. 
Johnson  ;{(tj  Baksr  v.  MeUish,(e) 

Mr.  Cooper^  for  the  defendant : — I  can  find  only  one  amiiority  upon  the  sub- 
ject, and  that  is  the  following  passage  in  Lord  Redesdale's  Treatise  on  Plead- 
ing :  ^  And  if  a  demurrer  should  be  overruled  on  argument,  because  the  facts 
do  not  sufficiently  appear  on  the  face  of  the  bill,  defence  may  be  made  by  plea 
stating  the  bets  necessary  to  bring  the  case  truly  before  the  court;  though  it 
has  been  said,  that  the  court  would  not  permit  two  diIatories.''(^/*)  This  dic- 
tum of  Lford  Redesdale  is  a  very  strong  authority ;  for  it  appears  that  the  ob- 
jection now  made  on  behalf  of  the  plaintifT  was  under  his  lordship's  considerar 
tion.  but  that  he  djd  not  think  it  of  any  weight. 

•Mr.  Wakefield,  in  reply :— The  passage  cfied  from  Lord  Redes-    [•512] 
dale's  Treatise  does  not  allude  to  a  demurrer  in  abatement.    Neither 
courts  of  law  nor  of  equity  allow  of  two  diiatories.    At  law  a  party  cannot 
plead  twice  in  abatement. 

(«)  1  Vee.  346.  (i)  3  Ves.  491.  (e)  3  Bro.  C.  G.  66. 

(d)  ^2  An»tr.  4U7.  («)UVee.65J,  (/)  See  p.  176. 

[1]  Vide4  KeDrtComm.  148,  Slc    S  Story^e  Eq.  368.    TrolUpt  v.  lanion,  ante,  485. 
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1833^— fioberts  ▼.  Smith. 


The  VicB  Chancellor  :— U  is  staled  that  this  motion  is  opposed  by  the  di- 
rect authority  of  Lord  Redestiale.  in  his  valuable  Treatise  on  Equity  Pleading. 
The  case  of  Httdson  ▼.  Hudson,  mentioned  by  Lord  Redesdale.  appears, 
upon  reference  to  the  register's  book,  to  be  an  authority  directly  in  point  in 
support  of  the  present  application,(^)     The  dicta  in  the  other  cases  which 
have  been  cited  all  tend  to  the  same  conclusion.    The  msaning  of  the 
[*613]    expression  that  two  •dilatories  will  not  be  permitted  in  equity,  is  that 
.  the  defendant  id  only  once  permitted  to  delay  his  answer  by  plea  or 
demurrer,  without  leave  of  the  court.     After  plea  overruled,  he  cannot  file 
another  plea  or  demurrer,  without  a  special  order.    So,  after  demurrer  over- 
ruled, he  cannot,  without  special  order,  file  another  demurrer  or  plea. 

Plea  ordered  to  be  taken  off  the  file.[l] 


Roberts  v.  Smith. 


1823,  I2lb  VtGamhet.^Widow.'^EUetion, 

TesUtor  devised  gavel-kind  land*  to  his  wife  and  two  other  penoiif  in  tniit,  u  to  one  moiet/, 
for  his  wife  daring  her  widowhood,  and  as  to  tho  other  moiety,  for  his  children.  Held,  that  tho 
wife  must  elect  between  her  dower  and  the  provision  under  the  will. 

The  question  in  this  cause  was,  whether  the  testator's  widow  was  entitled 
both  to  her  dower  and  the  provision  made  for  her  by  the  will,  or  was  bound 
to  elect  between  them. 

William  Roberts,  after  giving  to  his  wife,  Mary  Roberts,  formerly  Mary 
Harradine,  a  freehold  messuage  or  tenement  and  premises  in  fee  simplct  and 
all  such  ready  money  as  he  should  have  by  him  at  the  time  of  his  death,  and 
all  and  singular  his  household  goods,  plate,  linen  and  china,  furniture  and  uten- 
sils whatsoever  in  and  belonging  to  his  dwelling-house,  for  her  own  use  and 

(g)  "  Friday,  29lh  March. 

*<Upon  consideration  this  day  hail  by  the  right  honorable  the  Master  of  the  Rolls,  of  the  homble 
petition  of  the  plaintiffii,  setting  forth  that  they,  in  Trinity  tern  1733,  filed  their  bill  against  the  ds. 
fendants,  to  which  they  put  in  three  separate  demurrers,  which  came  on  to  be  argued  the  16th  of 
this  instant  March,  and  wore  then  overruled :  That  on  the  27th  of  this  Instant  March,  the  defea- 
dants  obtained  an  order  that  the  defendants  Benjamin  Hudson  and  his  wife,  and  Gatbarine  Hudson, 
should  be  at  liberty  to  take  out  a  commission  to  take  their  plea  and  answer  in  the  country,  and  that 
they  should  have  till  the  first  day  of  Uie  next  term  to  return  the  same,  and  that  the  defendant 
Joseph  Hudson  should  have  till  tho  first  seal  to  put  in  his  plea  or  answer  to  the  plaintiflb*  bill :  that 
the  plaintiflb  apprehend  that  it  is  the  practice  of  the  court,  where  a  defendant  puts  in  ademnnrer  to 
a  bill  whioh  is  overruled,  he  shall  not  bo  at  liberty  afterwards  to  put  in  a  plea  thereto.  And  foras. 
mneh  as  the  said  defendants  have  already  demurred  to  the  said  bill,  which  is  overruled,  it  is  ordered, 
that  so  much  of  the  said  order  of  the  27th  of  this  insUnt  March,  as  ^ves  the  defendants  liberty  to 
put  in  a  plea  to  the  said  plaintifiii'  bill,  be  dischax|red ;  Notice  whereof  is  forthwith  to  be  given  to  the 
other  side.** 

Reg.  Lib.  A.  1738,  Ibl.  349. 

[1]  Vide  Trim  v.  Bak4r,  ant«,  469 ;  yig9n  t.  Audky,  9  Mylne  &  Ccmig,  49. 
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1883.--Ri>berto  ▼.  Smith. 


benefit ;  and  after  giving  to  lus  son  Williara  RobertSy.his  heir  at  law,  the  sam 
of  Is.  gave  and  devised  to  Joseph  Smith,  of  the,  parish  of  St.  Nicholas  Dept* 
ford,  baker,  and  Joseph  Smith,  then  of  the  same  parish,  victualler,  but  since 
deceased,  and  to  the  said  Mary  Roberts,  certain  freehold  and  leasehold  'mes- 
auages,  and  all  other  his  estates  whatsoever  and  wheresoever,  and  all 
other  his  property  of  what  nature  or  *ktnd  soever,  upon  trust  to  pay  [*514} 
and  apply  one  half  part  of  the  money  arising  therefrom  to  the  said  Ma- 
ry Roberts,  during  her  natural  life  and  so  long  as  she  should  remain  unmar* 
ried«  for  the  support  and  maintenance  of  herself  and  the  edocaiion  of  Elizabeth 
Ann  Harradine,  Joseph  Harradine,  Mary  Harradine,  Maria  Harradine,  and 
Robert  Harradine,  ibe  children  of  her  former  husband  Joseph  Harradine,  untH 
they  should  respectively  attain  their  ages  of  twenty-one  years ;  and  then  upon 
trust  to  pay  and  apply  the  same,  and  alao  the  other  half  part  of  the  moneys  to 
arise  as  aforesaid  from  the  time  of  the  said  testator's  death,  in  and  upon  the 
maintenance  and  education  of  all  such  children  as  he  should  happen  to  leave 
at  the  time  of  bis  death  undef  the  age  of  twenty-one  years,  until  they  should 
respectively  attain  their  respective  ages  of  twenty-one  years ;  and,  immediate* 
ly  on  attaining  that  age,  such  child  to  take  an  equal  shard  of  his  said  freehold 
property,  for  the  term  of  his  natural  life  ;  and,  in  case  of  death,  he  directed  that 
the  part  or  share  of  him,  her  or  them  so  dying  should  go  in  like  manner  unto 
and  amongst,  and  be  in  trust  for  the  surviving  child  and  children,  and  to  be 
equaWy  divided  between  them,  share  and  share  alike,  until  the  longest  liver 
should  take  the  whole ;  namely,  unto  his  sons  Henry  Roberts,  George  Roberts, 
James  Roberts,  Richard  Roberts,  and  Thomas  Roberts,  and  to  his  daughters, 
Mary  the  wile  of  James  Harris,  and  Sarah  the  wife  of  Thomas  Marshall,  to 
hold  as  joint  tenants,  and  not  as  tenants  in  common ;  and,  from  and  after  the 
decease  of  nil  the  testator's  said  children,  then  to  his  own  right  heirs  for  ever. 

The  bill  was  filed  by  Charles  Christopher  Roberts,  one  of  the  testa- 
tor's  sons,  against  the  surviving  executor,  *the  widow,  the  other  chil-    [^5I5] 
dren  of  the  testator,  and  the  children  of  the  widow  by  her  first  hus- 
band ;  and  it  pi^yed  that  the  will  might  be  established  and  the  trusts  of  it  per- 
formed; that  an  account. might  be  taken  of  the  rents  of  the-devised  estates,  and 
that  one  eighth  part  of  a  moiety  of  those  rents  might  be  paid  to  the  plaintiflT. 

The  testator's  freehold  estates  ^ere  of  gavel-kind  tenure.. 

Mr.  RoupeH  for  the  plaintiff: — The  testator,  after  giving  his  wife  an  estate 
in  fee  in  part  of  his  property,  devises  all  the  remainder  of  his  estates  to  her 
and  two  other  persons,  as  trustees.  Now  that  devise  is,  of  itself,  sufficient  to 
manifest  an  intention  that  the  widow  should  not  take  for  her  own  benefit  what 
had  been  devised  to  her  in  trust  for  others.  Can  it  be  supposed  that  the  tes* 
tator  would  have  given  her  the  absolute  interest  in  one  estate,  if  he  had  thought 
that  she  was  to  take  her  dower  also  ?  She  takes  under  the  will  more  than 
the  custom  would  give  her ;  for  she  not  only  takes  the  absolute  interest  in  one 
estate,  but  also  an  interest  for  her  widowhood  in  one  moiety  of  the  remainder 
of  the  property ;  and  yet  6he  claims  not  only  the  whole  of  this  moiety,  but 
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1823.— Gimsaksk  ▼.  Drammoad. 


also  a  moiety  of  the  other  moiety.  The  disposition  made  by  the  testator  of 
his  property  cannot  take  effect,  if  this  claim  is  to  prerail ;  and  therefore  the 
ividow  must  be  put  to  her  election.  Birmingham  v.  Kirwan  ;{a)  ViUareal  v. 
Lord  Oalwajf.{h) 

Mr.  Bell  and  Mr.  Barber  for  the  defendants  in  the  same  interest  as 
[•516]    the  plaintiff: — ♦Your  honor's  argument  in  Lord  DorchesUr  v.  The 

Earl  of  Efinghamf{c)  puts  the  doctrine  upon  this  subject  upon  its 
proper  footing.  In  this  case  neither  the  devise  in  fee  to  the  wife,  nor  the 
devise  to  her  and  the  trustees  in  trust  to  sell,  will  exclude  her  right  to  dower. 
The  testator  evideatly  intended  an  equal  division  of  the  trust  estates  between  the 
widow  and  the  children.  But  that  intention  would  be  defeated  if  she  were 
to  take  a  moiety  for  her  dower ;  for  then  she  would  take  one  moiety  para- 
mount the  will,  and  half  of  the  other  moiety  under  the  will ;  so  that  she  Would 
take  three  fourths,  and  the  children  one  fourth  only.  This  case  comes  pre- 
cisely within  the  principle  of  Chalmers  v.  Storil.(d) 

Mr.  Heald  (or  the  widow : — In  Chalmers  v*.  Sloril,  the  will  directed  an 
equal  division  of  the  property  amongst  three  persons ;  therefore  the  testator 
gave  to  his  widow  what  she  would  have  taken  as  her  dower.  The  division  in 
that  case  seems  to  me  to  have  excluded  the  right  of  dower.  If  a  devise  to 
trustees  to  pay  debts  will  not  exclude  the  wife's  right  to  dowen  how  can  it 
be  contended  that  a  devise  to  her  and  two  other  persons  will  have  that  effect  ? 
The  devise  to  the  wife  and  the  other  trustees  is  only  a  devise  of  all  the  testa- 
tor's right  and  interest,  subject  to  the  wife's  right  of  dower,  and  therefore  does 
not  oust  her  of  that  right. 

The  ViOB-CHANCBLLOR:-^The  principle  referred  to  in  Chalmers  v.  Stort/, 

decides  this  case.  The  plain  intention  of  the  testator  was,  that  the 
[*517]    wife  should  have  half  the  income  of  his  property  *for  the  maintenance 

of  herself  and  her  children  by  her  former  husband,  and  that  the  other 
half  of  the  income  should  be  applied  to  the  maintenance  and  education  of  the 
testator's  own  children.  That  intended  equality  would  be  disappointed  if  the 
wife  were,  in  the  first  place,  to  take  her  dower.[l] 


Grassick  V,  baUMMOND. 

1833,  13th  December:-^IFiU.— Cofiffmclum. 

Testator  directed  the  interest  of  a  sam  of  money  to  be  paid  to  his  sisters  daring  their  lives,  in 
equal  proportions,  and  at  their  deaths  gave  to  their  children  the  inheritance  their  mothers  derived 
from  his  estate,  and  desired  that  his  sisters  shonld  be  the  residuary  legatees,  in  the  proportions  al- 
ready noticed.  Held,  that  the  sisteiw  were  entitled  to  the  ffesidae  absclately,  and  that  their  child- 
ren took  no  intcreat  in  it. 

(a)  3  Scho.  Sl  Lef.  444.  (b)  Amb.  683.  (c)  Coop.  3l9.  (d)  3  V.  &  fi.  333. 

[1}  Vide  Adtit  w,  Adait,  3  Johns.  Ch.  Rep.  448.  Amer.  Ch.  Digest,  Husband  &  Wife,  XVII. 
Jaekmm  y,  Churchill^  7  Cow.  387.    Fuller  and  othera  v.  Yatea,  8  Paige,  335. 
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1823w — GnaMck  ▼.  Djnunawnd. 

Chaelbs  Christopher  M'Intosb,  by  his  wiU»  dated  Canton,  10th  NoVembeft 
1803,  after  reciting  that  he  considered  that  he  had  property  to  the  amount  of 
30,000/.  which  was  positively  disposable  by  him,  and  that  it  was  bis  intention 
to  state  his  desire  as  to  the  final  distribution  of  it,  appointed  James  Drummond, 
Thomas  Wilkinson  and  Charles  Forbes^  executors  of  his  will,  and  then  pro* 
ceeded  to  dispose  of  his  property  as  follows : — 

*'lgive  to  the  said  James  Drummond,  Thomas  Wilkinson  and  Charles 
Forbes,  or  either  of  them,  their  executors  or  assigns,  all  my  personal  property, 
for  I  boast  no  inheritance^  in  trust  only  for  the  subjoined  purposes.  I  prima- 
rily will  that  these  my  named  executors  cause  to  be  invested  in  the  public 
funds  the  sum  of  8,000/.  sterling,  the  interest  whpreof  I  wish  in  equal  portions 
to  be  annually  paid  to  my  tlear  mother  Penelope,  and  my  sisters,  Helen  and 
Margaret,  all  of  Aberdeenshire ;  and  of  this  principal  sum  it  is  my  desire 
that  my  mother  have  1,000/.  to  testify  at  her  death  her  sense  of  any  kind- 
ness experienced  during  my  long  and  unavoidable  absence  from  her 
in  life,  and  that  my  sisters  *lhen  succeed  to  my  annual  rent  of  [*518] 
the  other  2,000/. ;  and  at  their  respective  deaths,  I  will  their  children, 
in  equal  shares,  the  inheritance  their  mothers  derived  from  my  estate.  Un- 
derstanding lately  that  my  paternal  uncles,  James  and  George,  left  several 
children  in  indigent  circumstances,  I  wish  2,000/.  sunk  on  annuity  for  their 
common  benefit."  The  testator  then  gave  several  pecuniary  legacies,  and 
afterwards  expressed  himself  as  follows : — "  I  desire,  in  the  proportions  already 
noticed,  that  my  mother  and  sisters  be  the  residuary  l^atees." 
The  testator  afterwards  made  a  codicil  in  the  following  words: — 
"  Dirandoo,  Ceylon  Island,  26ih  July,  1805. — ^Imagining  on  reasonable 
data,  my  estate  will,  by  January  ensuing,  at  least  realize  50,000/.,  1  desire 
that  the  legacy  to  my  paternal  cousins  may  be  doubled,  and  that  my  mother 
and  sisters,  as  before  stated,  continue  residuary  lef^atees.^ 

The  testaloPs  sister,  Helen,  married  Peter  Grassick;  his  other  sister, 
Margaret,  was  widow  of  George  Anderson.  Their  mother  survived  the  tes- 
tator, but  died  before  the  commencement  of  the  suit. 

The  bill  was  filed  by  the  children  of  the  sisters,  born  in  the  testator's  life- 
time, against  their  parents,  the  executors  of  the  testator  and  of  his  mother, 
and  certain  other  persons.  It  stated  that  the  plaintifis  had  been  advised  that 
they  were  interested  in  the  whole  or  some  part  of  the  testator's  residuary 
estate ;  and  it  prayed  that  their  rights  and  interests  in  the  residue  might  be 
declared  and  their  shares  invested  and  secured  for  their  benefit. 

*Tbe  sisters,  by  their  answers,  submitted  that,  under  the  will  and 
codicils,  they  and  their  mother  took  absolute  interests  in  the  residue,    [*519] 
as  tenants  in  common,  and  that  the  plaintiffs  had  no  interest  therein, 

Mr.  JETorne,  and  Mr.  R.  RoupeJl,  for  the  plaintiflTs : — The  opinion  of  the  court 
is  not  asked  as  to  the  interests  the  legatees  take  in  the  9,000/.  except  so  far  as 
the  disposition  of  that  sum  is  connected  with  the  disposition  of  the  residue. 
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The  qdestion  to  be  decided  is,  what  interest  the  parties  take  in  the  residue. 
The  plaintiflfs  contend  that*  as  the  testator's  sisters  take  life-interests  only  in  the 
9,000/.  and  after  their  deaths  the  whole  of  that  sum  (with  the  exception  of  the 
1,000/.  which  the  mother  was  enabled  to  dispose  oQ  goea  to  the  plaintiA ;  so 
the  sisters  take  life-interests  only  in  the  residuct  and  after  their  deaths  it  also  is 
divisible  amongst  the  plaintiffs.  The  testator,  after  disposing  of  the  9,000/. 
says : — *'  I  desire,  in  the  proportions  already  noticed,  that  my  mother  and  sis- 
ters be  the  residuary  legatees.''  These  words  are  to  be  considered  not  only 
as  prescribii^  the  shares  in  which  the  mother  and  sisters  were  to  take  the  resi« 
due,  but  also  as  designating  the  proportion  of  interest  which  each  .of  them  was 
to  take  in  her  share.  The  t^tator,  in  a  former  part  of  his  will,  directs  that 
the  children  should  take  the  principal  of  what  their  mothers  took  a  life^interest 
in  under  his  will,  and  therefore  it  was  unnecessary  for  him  to  mention  the  chil- 
dren again  in  the  residuary  clattse.  Mr.  JBefi,  Mr.  Sugden^  Mr.  Xoool,  Mr. 
Pejjysy  Mr.  Pemberion  and  Mr.  TVnnanl,  appeared  for  the  different  defen* 

dants. 
[•520]        *The  Vice- Chancellor: — I  cannot  add  to  this  will  upon  conjec- 

ture.[l]  The  mother  and  sisters  are  to  be  his  residuary  legatees  in 
the  proportions  ali^ady  noticed ;  that  is,  in  equal  proportions.  If  he  meant 
that  his  mother's  share  of  the  residue  should  survive  to  the  sisters  and  their 
children,  he  has  unfortunately  omitted  to  express  that  intention.[2] 


MARftHALLij.  The  Corporation  of  Queenborough. 

1823, 17th  Dec«mber^--09ypor(i<Mn. 

If  a  regular  corporate  resolution  haa  been  paased  for  ({rantiog  an  mtereit  in  the  corporate  pr». 
pertjt  and,  upon  the  faith  of  it,  expenditure  has  been  incurred,  the  court  will  compel  the  corporation 
to  make  a  legal  grant  in  pureuance  of  the  rcBolution,  although  it  it  not  under  the  corporate  seal. 
Semble, 

The  case  made  by  the  bill  was,  that,  in  1810,  the  plaintiff  having  taken  a 
lease  from  the  defendants  of  a  piece  of  land  adjoining  to  the  channel  of  a  creek, 
part  of  the  waste  land  of  the  borough  of  Queenborough,  on  which  he  *)ad  built 
four  houses,  and  finding  that  the  water  of  the  creek  was  undermining  the  foun- 
dations, applied  to  the  defendants,  at  one  of  their  courts,  for  permission  to  fill 
up  part  of  the  creek  adjoining  his  houses,  and  to  make  a  wharf  and  certain 
•other  buildings  thereon  :  that  the  members  of  the  corporation  then  present  told 
the  plaintiff  that  they  would  come  and  look  at  the  piece  of  ground  which  he  had 
applied  for  ;  and  that,  shortly  afterwards,  the  then  mayor,  and  two  of  the  jurats 
came  to  view  it ;  when  the  plaintiff  measured  out  the  part  which  he  wanted 

[1]  Vide  H<m»ioun  v.  Hou9!oun,  4  Sim.  611. 
[2]  Vide  Ha^  ▼.  i5wf«i*y,  ante,  487. 


CASES  IN  CHANCERY.  524 

1H23.— Marshall  v.  The  CorporaUon  of  Queenborough. 

acd  pointed  out  totbem  the  iojury  which  his  houses  had  suflered  from  the  tide: 
that  they  were  satisfied  with  the  necessity  of  complying  with  his  requesr,  nad 
verbally  granted  him  the  piece  of  ground :  that  the  plaiotiflT  immediate- 
ly took  'possession  of  it,  and  afterwards  made  a  wharf  and  certain  [*521] 
other  buildingif  thereon,  at  his  own  expense :  that  he  continued  in  quiet 
possession  of  this  piece  of  ground  without  paying  any  rent,  or  making  any  ac- 
knowledgment to  the  defendants,  or  having  any  demand  made  upon  him  in  re- 
spect thereof,  until  Easter  term  1819,  wlien  the  defendants  brought  an  action 
of  ejectment  against  him,  and,  at  the  trial  of  the  action,  obtained  a  verdict. 

The  prayer  of  the  bill  was,  that  the  plaintiff  might  be  declared  to  be  en- 
tilled  to  the  benefit  of  the  license,  which  he  alleged  had  been  granted  to  him, 
for  the  remainder  of  the  term  for  which  he  held  the  houses ;  that  the  defen* 
daou  might  be  decreed  to  grant  him  a  lease  of  the  piece  of  ground  for  the 
remainder  of  that  term ;  and  that  they  might  be  restrained,  by  injuisction, 
from  entering  up  judgment,  or  taking  out  execution  in  the  action  of  eject* 
ment. 

The  iinswer,  and  the  evidence  in  support  of  it,  admitted  that  the  applica- 
tioo  bad  been  made  as  stated  by  the  bill ;  but  said  that  it  was  rejected,  be* 
cause  the  project  would  have  injured  the  navigation  of  the  creek. 

Mr.  Sudgen  and  Mr.  Warwick  for  the  plaintiflT: — If  we  can  satisfy  the 
court  that  the  case  made  by  the  bill  and  the  evidence  in  support  of  it  is  trtje, 
the  only  point  in  the  cause  is,  whether  the  corporation  is  not  bound  to  grant 
the  plaintiff'a  lease  according  to  the  prayer  of  the  bill.  Here  the  corporation, 
acting  by  a  majority  of  its  members,  at  a  regular  meeting,  gives  a  license  to 
the  plaintiff  to  do  an  act  by  which  he  incurs  expense.  The  altera- 
tions which  the  'plaintiff  was  making  must  have  been  seen  by  the  [*5d2] 
members  of  the  body  every  day,  and  yet  they  allowed  the  plaintiff  to 
go  on  expending  his  money,  without  attempting  to  stop  him.  They  acquiesce 
for  ten  years  in  the  improvements,  and  then  bring  an  action  of  ejectment. 
At  law,  we  admit,  a  coporation  can  be  bound  only  by  an  instrument  under  its 
seal ;  but,  in  equity,  it  may  be  bound  by  a  memorandum  entered  in  the  cor- 
porate books.  Maxwell  v.  Dulwich  Colkge,{a)  In  Mocker  v.  The  Found" 
ling  HospUal^(b)  the  Lord  Chancellor  seems  to  think  that  a  corporation  may 
be  bound  by  acquiescence.  It  seems  difficult  to  conjecture,  upon  any  sound 
reasoningf  why  a  corporation  should  not  be  bound  in  the  same  manner  as  an 
individual.  There  is  the  same  injustice  in  a  corporation  encouraging  a  man 
to  build  on  its  estate,  and  then  refusing  to  fulfil  the  promise  on  which  the  party 
relied  when  he  erected  the  building.  This  corporation  has  the  same  power  of 
disposing  of  its  property  as  any  individual.  It  may  either  sell  or  lease  all  its 
possessions. 

As  the  houses,  at  the  expiration  of  the  lease,  would  belong  to  the  corpora- 

(•)  1  TiMt  Bq.  3d  6d.  805,  n.  (o.)  (6)  I  V.  &  B.  188. 
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tion,  it  was  for  the  interest  of  both  parties  that  they  should  be  protected  from 
the  water ;  so  that  we  see  a  consistent  motive  in  the  corporation  for  grant- 
ing this  license.  Five  witnesses  swear  that  no  injury  has  been  done  to  the 
creek  ;  and  the  defendant's  witnesses  swear  so  too. 

It  has  been  decided,  at  law,  that  a  parol  license,  which  has  been  acted  upon, 
is  not  countermandable,  unless  the  person  who  granted  it  pay  all  the 
[*523]    expenses  incurred  by  the  other  party  in  consequence  of  it.    *  Winter 
V.  Brockwell»{c)     We  submit,  therefore,  that  if  our  case  is  made  out 
by  evidence,  this  license,  followed   by  the  expense  which  the  plainUff  has  in- 
curred, will  authorize  the  court  to  grant  us  the  relief  prayed  by  the  bill. 

Mr.  Treslove  and  Mr.  Pemberton  for  the  defendants : — A  contract  in  order 
to  be  binding  on  a  corporation,  must  be  under  the  common  seal.  Tayhr  v, 
Dulwich  Hospital{d)  And  the  same  rule  is  laid  down  by  Lord  Hardwicke, 
C.  in  Winne  v.  Bampton.(e)  Here  there  is  no  contract  under  seal.  The  cir- 
cumstances of  Maxwell  v.  Dulwich  College  are  not  stated.  Ail  that  that  case 
means  is,  that  this  court  will  supply  the  want  of  the  seal  if  there  is  a  corporate 
act  which  warrants  the  seal  being  affixed.  Here  there  is  no  corporate  act  at 
all.  There  may  be  the  greatest  collusion,  if  the  court  should  be  of  opinion 
that  a  corporation  can  be  bound  by  loose  conversation. 

Mr.  SugdeUf  in  reply,  said  that,  in  Taylor  v.  Dulwich  Hospital^  the  parties 
had  been  guilty  of  a  breach  of  trust,  and  that  it  was  so  stated  by  the  Lord 
Chancellor  in  the  outset  of  his  judgment ;  and  he  contended  that,  at  all  events, 
the  defendants  were  bound  to  stop  the  plaintiff's  expenditure. 

The  case  made  by  the  bill  was  not  proved,  and  the  bill  was  dismissed.  But 
the  Vice-Chancellor  (in  the  course  of  his  judgment,)  stated  that,  if  a 
[*524]  regular  corporate  resolution  passed  for  granting  an  interest  in  a  *part 
of  the  corporate  property,  and,  upon  the  faith  of  that  resolution,  expen- 
diture was  incurred,  he  was  inclined  to  think  that  both  principle  and  authority 
would  be  found  for  compelling  the  corporation  to  make  a  legal  grant  in  pursu- 
ance of  that  resolution.[l] 


Thomas  r.  HARB0P.(a) 

1833.— ifirarii. 

Where  in  agreement  of  reference  provides  that  the  award  iban  be  made  by  fonr  penons,  or  any 
three  of  them,  and  the  award  purports  to  be  the  award  of  the  four,  but  is  executed  by  three  of  them 
only,  It  is  void. 

It  was  provided,  in  an  agreement  of  reference,  that  the  award  should  be 
made  by  four  persons,  or  any  three  of  them.    An  award  was  prepared,  pur- 
ee) 8  East,308.  (d)  1  P.  W.  655.  (r)  8  Atk.  479.  <a)  JU  lektiooe. 
[1]  Sed  vide,  Cartw  v.  Dean  and  Chapter  of  Elf ,  7  Sim.  211. 
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porting  to  be  award  of  the  lour  referees,  but  it  was  executed  by  three  of  them 
only. 

The  Vice  Chancellor  held  that  it  was  no  good  award :  that  it  was  not  the 
award  of  the  four  referees,  because  it  was  signed  by  three  of  them  only  ;  and 
that  rt  was  not  a  good  award  of  those  three,  because  it  professed  to  be  the 
award  of  all  the  four  referees.[l] 


•Willis  ©.  Black.  [•626] 

1HS3,  11th  December,  and  3d  Febrnary,  1824.— Z>«e<f.—-Con«friu;f ton. 

P.  B.  on  hia  daughtei'e  marriage,  settled  a  aom  of  money  on  her  and  her  hudband,  and  their  iwne  ; 
and,  after  reciting  that  he  had  agreed  to  make  a  fmlher  proTision  for  hiii  daaghter,  eqoal  to  hia  other 
yoanger  children,  covenanted  to  aetUe,  by  hia  will  or  otberwiie,  on  the  hosband  and  wifct  and  their 
ieeue,  at  great  a  share  of  hia  property  as  he  ahould  by  his  will  or  otherwise  proTide  lor  any  of  hia 
other  yonnger  children,  to  take  efibct  on  the  death  of  the  survivor  of  himself  and  his  wife ;  and,  if 
he  died  inteatate,  or  omitted  to  make  soch  prorisbn,  that  his  ezecntors  should  pay  to  the  trustees  aa 
great  a  abate  of  hie  property  aa  hia  yoonger  children  ahoold,  in  that  event,  become  entitled  to.  Held, 
that  the  trostees  had  no  daim  upon  the  ezeeators  for  advancements  by  the  settlor  to  his  other  young- 
er children  in  his  lifetime,  but  only  for  a  provision  equal  to  that  which  the  other  children  became 
entitled  to  at  his  death. 

By  ihc  settlement  on  the  marriage  of  Richard  Formfoy  with  Margaret  Black, 
one  of  the  daughters  of  Patrick  Black,  after  reciting  that,  upon  the  treaty  for 
the  marriage,  Patrick  Black  had  agreed  to  give,  as  a  marriage  portion  for  his 
daughter,  the  sum  of  1,400/.  payable  as  therein  mentioned,  and  to  make  a 
iurther  provision  for  his  daughter,  equal  to  his  younger  child  or  children,  as 
after-meotioned,  and  that  Margaret  Black  was  possessed  of  1,400/.  three  per 
cent  consolidated  bank  annuities,  which  she  had  transferred  to  Wifliam  Black  and 
Richard  Willis  ;  and  that,  upon  the  treaty  for  the  marriage,  it  was  also  agreed 
that  the  1,400/.  and  such  future  provision  to  be  made  as  aforesaid,  and  also  the 
1,400/.  stock,  should  be  settled  upon  the  trusts  after  expressed ;  it  was  wit- 
nessed that,  in  consideration  of  the  marriage  and  of  the  provision  made  by 
Richard  Formby  for  Margaret  Black,  it  was  thereby  agreed  and  declared  that 
after  the  solemnization  of  the  marriage,  William  Black  and  Richard  Willis, 
should  stand  possessed  of  the  1,400/.  stock,  and  also  of  the  1,400/.  to  be  paid 
by  Patrick  Black,  and  the  bonds  and  securities  to  be  given  for  the  same  in  man- 
ner  after  mentioned,  and  also  of  the  further  provisions  therein  covenanted  to  be 
made  by  Patrick  Black  for  Margaret  Black  ;  and  it  was  thereby  agreed 
that^the  1,400/.,  and  also  the  further  provision  thereby  covenanted  to  [*5t?6] 
be  made  Patrick  Black,  and  the  money  to  arise  from  sale  of  the  1,400/. 

[1]  It  is  not  necessary  that  all  the  arbitrators  should  eoncar  in  the  decision  of  every  qnestion  which 
arises  during  the  hearing,  aa  to  the  admissibility  of  evidence  ;  it  is  sufficient,  if  all  actually  hear  the 
cause,  and  join  in  the  award  which  is  finally  made.     Campbell  v.  Wtttertit  3  Paige,  134. 
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Stock  to  be  made  as  therein  mentionedy  and  all  other  the  estates  and  effects  in- 
tended to  be  thereby  settled,  as  the  same  should  from  time  to  time,  after  the 
solemnization  of  the  marriage,  be  received  by  William  Black  and  Richard  Wil- 
lis, should  be  by  them  paid  and  advanced  and  placed  out  at  interest  to  and  with 
Richard  Formby,  upon  his  giving  or  executing  to  them  his  bond  in  a  penalty 
sufficient  for  securing  such  sum  and  sums  of  money  so  from  time  to  time  paid 
and  advanced  to  him  ;  and  it  was  also  agreed  and  declared  that  William  Black 
and  Richard  Willis  should  stand  possessed  of  the  1,400/.  unH  all  such  bonds  and 
securities  to  be  given  for  the  same,  and  of  such  future  provision  as  thereby 
covenanted  to  be  made  by  Patrick  Black  in  favor  of  Margaret  Black,  and  of 
all  other  estates  and  effects  to  which  she  might  at  any  time  beconne  entitled, 
and  the  securities  and  funds  whereon  or  wherein  the  same  should  be  placed  out 
and  invested,  and  also,  after  the  solemnization  of  the  marriage,  of  the  l,400/« 
stocky  in  trust  for  Richard  Formby  for  his  life  ;  and,  after  the  decease,  in  trust 
for  Margaret  Black  for  her  life ;  and,  after  the  decease  of  the  survivor  of  them, 
upon  certain  other  trusts  therein  mentioned.  Then  followed  a  covenant  in 
the  following  words: — 

"  And,  for  the  consideratiims  aforesaid,  the  said  Patrick  Black  doth  hereby 
for  himself,  his  heirs,  executors,  administrators  and  assigns,  covenant,  promise 
and  agree  to  and  with  the  said  William  Black  and  Richard  Willis,  their  execu- 
tors and  administrators,  in  manner  following,  that  is  to  say,  that  he  the 
[•527]  said  Patrick  Black,  by  his  last  will  and  testament,  *or  otherwise,  shall 
and  will  give,  devise,  bequeath,  or  otherwise  settle  and  secure,  to  or  in 
favor  of  the  said  Richard  Formby  and  the  said  Margaret  his  intended  wife,  and 
to  and  for  the  issue  of  the  said  intended  marriage,  upon  the  trusts  nevertheless 
aforesaid,  as  full  and  great  a  part  and  share  of  his  estates,  effects  and  property 
as  he  shall  by  his  said  will,  or  otherwise,  give  and  provide  to  or  for  the  use  of 
any  of  his  other  younger  child  or  children,  to  take  effect  on  the  death  of  the  sur- 
vivor of  himself  and  his  present  wife  ;  and  also  that,  in  case  he,  thesaid  Patrick 
Black,  shall  happen  to  die  intestate,  or  omit  to  make  such  provision  or  bequest 
to  the  use  or  in  favor  of  the  said  Richard  Formby  and  the  said  Margaret  his 
intended  wife*  and  to  and  for  the  issue  of  the  said  intended  marriage,  the  heirs, 
executors  or  administrators  of  the  said  Patrick  Black  shall  and  will  pay,  or 
cause  to  be  paid,  to  the  said  William  Black  and  Richard  Willis,  or  the  survivor 
of  them,  bis  executors  or  administrators,  as  full  and  great  a  part  and  share 
of  the  estates,  effects  and  property  of  the  said  Patrick  Black,  as  or  to  which 
his  younger  child  or  children  shall,  in  that  event,  become  entitled,  upon  the  trusts 
nevertheless,  and  for  the  intents  and  purposes  hereinbefore  declared  and  ex- 
pressed, concerning  the  said  sums  of  money,  estates  and  effects  hereinbefore 
settled  as  aforesaidi  or  such  of  them  as  shall  be  then  existing  and  capable  of 
taking  effect."(a) 

(m)  Thii  tettlement  contains  some  inaceuntciet,  but  it  is  correctly  copied  from  the  briefs. 
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There  was  no  issue  of  the  marriage. 

Mrs.  Formby  died  in  her  father's  lifetime.    By  her  will,  and  a  codi- 
cil thereto,  made  in  pursuance  of  the  *power  reserved  to  her  by  the    [*628] 
settlement,  she  appointed  Richard  Formby  and  Miles  Formby,  and 
the  defendant  Edith  Black,  her  executors ;  and  she  gave  and  appointed  to 
them  all  the  trust  property  to  which  she  was  entitled,  or  which  she  could  dis- 
pose of,  upon  the  trusts  mentioned  in  her  will. 

Patrick  Black  by  his  will,  dated  the  14th  of  September  1809,  gave  unto 
Edith  Black  and  Geoige  Monk,  their  heirs,  executors,  administrators  and 
assigns,  all  his  real  and  personal  estates  and  property  whatsoever  and  where- 
soever, upon  trust  to  make  sale  of  such  parts  of  the  same  as  were  saleable 
and  to  collect  and  get  in  the  other  parts,  and,  with  the  moneys  to  arise  there- 
from, to  pay  500Z.  to  the  trustees  of  the  settlement,  to  be  applied  by  them  to 
the  trusts  thereof;  500/.  to  William  Black,  his  executors,  administrators  and 
assigns ;  and  500L  to  Edith  Black,  her  executors,  administrators  and  assigns  ; 
and  he  declared  that  he  did  so  for  the  purpose  of  making  an  equal  distribution 
of  his  estate  and  effects  amongst  his  children,  he  having  already  advanced  to 
John  Black  the  sum  of  500/.  more  than  any  of  his  other  children ;  and  the 
remainder  of  the  money  to  arise  as  aforesaid  hei  directed  his  trustees  to  divide* 
into  four  equal  parts,  and  to  pay  one-fourth  part  to  the  trustees  of  the  settle- 
ment, and  the  three  other  fourth  parts  to  William  Black,  Eidtth  Black,  and  John 
Black. 

Patncfc  fi/ack  died  on  the  fifth  of  November  1816,  having  had  four  children, 
namely,  Andrew  Black,  his  eldest  son,  who  died  in  his  lifetime,  and  the  two 
other  sons  and  the  daughter  named  in  his  will,  who  all  survived  him. 

*After  the  execution  of  the  settlement  the  testator  transferred  100/.   [*529] 
long  annuities,  an^  gave  some  sums  of  money  to  each  of  his  three  sur- 
viving children,  without  making  any  addition  to  the  provision  he  had  made  for 
Mrs.  Formby  by  the  marriage  settlement. 

The  bill  was  filed  by  Richard  Willis,  and  Richard  and  Miles  Formby  against 
Monk*  and  the  testator's  surviving  children  ;  and  it  prayed  that  the  covenants 
cootamed  in  the  settlement  might  be  specifically  performed,  that  an  account 
might  be  taken  of  all  sums  of  money  advanced  and  paid  by  the  testator 
to,  for,  or  on  account  of  other  stock  transferred  into  the  names  of  his  surviving 
children  ;  that  the  whole  of  his  properly  might  be  so  divided  as  that  Mrs. 
Formby's  share  might  be  settled  upon  the  trusts  of  the  settlement;  that  an 
account  might  also  be  taken  of  all  sums  of  money  which  had  been  advanced 
by  the  testator  to  his  surviving  children;  and  that  the  plaintiff  might  be  paid 
such  sum  of  money  as  would  be  equal  in  amount  to  such  share  of  interest  as 
Richard  Formby  should  be  found  entitled  to,  to  make  him  equal  to  the  sur- 
viving children. 

The  cause  was  first  heard  by  the  Vice-chancellor  on  the  13th  of  May  1820. 
The  decree  declared  that  the  testator  was  bound  by  the  covenants  in  the  set- 
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llement  to  make  provision  for  Mrs.  Formby,  her  husband  and  the  issue  of  the 
marriage,  including  the  1,400/,  advanced  at  the  time  of  the  marriage,  equal  to 
the  share  x>f  any  younger  child,  either  in  his  real  or  personal  estate,  by  provi- 
sion or  gift  in  his  lifetime,  or  by  his  will,  to  take  effect  upon  his  death.  And  it 
was  referred  to  the  master  to  inquire  what  provision  or  gifts  were  made  by 
the  testator  in  his  life,  or  by  his  will,  in  favor  of  his  younger  children  out  of 

his  real  and  personal  estate. 
[*530]       *Monk,  and  John  and  Edith  Black,  being  dissatisfied  with  the  de- 
cree because  the  inquiry  directed  by  it  was  carried  back  to  a  period 
anterior  to  the  settlement,  petitioned  to  have  the  cause  reheard. 

At  the  re-hearing,  Mr.  Heald  and  Mr.  RouptU  were  counsel  for  the  plaintiflSi, 
and  Mr.  Home  and  Mr.  Koe  for  (he  defendants. 

In  the  course  of  the  argument,  ihe  Vice-Chancellor  said,  that  it  had  hitherto 
been  considered  both  by  himself,  and  at  the  bar,  that  there  was  an  intention 
on  the  part  of  Patrick  Black  to  make  all  his  younger  children  equal,  and  that 
the  only  question  was,  in  what  manner  that  intention  was  to  be  carried  into 
effect ;  but  that,  having  carefully  perused  the  settlement,  he  felt  considerable 
doubts  whether  that  was  the  intention  of  the  covenantor  :  or,  if  it  was,  whether 
It  could  be  executed  without  acting  in  direct  violence  of  the  words  of  the 
covenant.  His  honor  desired  that  it  might  be  now  considered  at  the  bar, 
whether,  as  the  expression,  **  to  take  eflect  on  the  death  of  the  survivor  of  him- 
self and  his  present  wife,"  was  used  in  the  former  clause  of  the  covenant,  the 
words  •*  in  that  event,"  which  occurred  in  the  latter  clause,  must  not  be  con- 
strued  as  limiting  the  amount  of  the  additional  fortune  which  Mrs.  Formby 
was  to  take,  to  the  amount  of  the  provision  which  the  covenantor's  younger 
children  should  become  entitled  to  at  his  death.  His  honor  added,  that  as  this 
was  quite  a  new  view  of  the  case,  be  would  allow  the  cause  to  be  re-argued 

at  any  time  that  the  counsel  might  agree  upon. 
[*531]        *The  cause  was  accordingly  re-argued  on  this  day  by  Mr.  Heald 
and  Mr.  Preston,  for  the  plaintifis. 

It  appears,  by  the  recitals  of  this  settlement,  that  it  was  the  object  of  Mr. 
Black,  when  he  entered  into  this  covenant,  to  secure  to  Mr.  and  Mrs.  Formby 
an  equal  participation  in  his  property  with  his  other  younger  children.  The 
words,  **  to  take  effect  on  the  death  of  the  survivor  of  himself  and  his  present 
wife,"  do  not  refer  to  the  provision  which  the  settlor  might  make  for  any  of 
his  other  younger  children,  but  to  that  which  he  was  to  make  for  Mr.  and  Mrs. 
Formby.  It  is  highly  improbable  that  the  settlor  meant  that  Mr.  and  Mrs.  Form- 
by  should  have  any  addition  made  to  their  portion  in  case  he  reserved  to  him- 
self and  his  wife  a  life  interest  in  what  he  should  give  to  his  other  vounger 
children,  but  that  they  should  take  nothing  in  case  he  gave  it  out  and  out ;  for 
it  could  make  no  difference  to  them  whether  the  settlor  did  or  did  not  reserve 
a  life  interest  for  himself  and  his  wife  in  the  provision  made  for  his  other 
younger  children.    If  that  construction  were  adopted,  it  would  enable  Mr. 
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Black  to  commit  a  fraud  upon  the  settlement,  by  omittifig  to  reserve  to  him* 
self  and  his  wife  a  life  interest  in  the  fortunes  he  might  give  to  bis  o4her  younger 
children. 

The  clause  which  enables  the  father  to  reserve  a  life  interest  to  himself  and 
his  wife,  opposes  the  construction  that  Mrs.  Formbj^'s  fortune  was  to  be  in- 
creased with  reference  only  to  the  provisions  which  the  other  younger  children 
should  take  at  the  death  of  the  father  under  his  will  or  intestacy  ;  for  a  man 
cannot  reserve  a  life  interest  to  himself  te  continue  after  his  death ;  and  the 
words,  **  or  otherwise,"  refer  to  acts  inter  vivos.  The  most  reason- 
able  interpretation  *lhat  can  be  put  upon  the  covenant  is,  that  the  [*532] 
further  provision  for  Mr.  and  Mrs.  Formby  was  to  take  effect  on  the 
death  of  the  survivor  of  Mr.  aiul  Mrs.  Black.  The  first  clause  of  the  covenant 
contains  a  substantive,  independent  covenant,  which  is  not  qualified  or  res- 
trained, but  enforced  by  the  subsequent  clause :  and,  in  an  action  brought  upon 
it  by  the  covenantees,  it  would  not  be  necessary  to  state  the  second  branch 
in  the  declaration.  Howell  v.  Richards,(a)  The  reference  to  the  death  of 
the  father  proves  that  it  was  intended  that  a  portion  given  to  any  of  the  other 
younger  children,  should  create  a  right  in  Mrs.  Formby  to  an  equal  portion. 
It  was  never  meant  that  the  only  provision  for  the  younger  children,  which 
was  to  give  Mrs.  Formby  a  right  to  an  increase  of  her  fortune,  was  one  which 
was  to  take  effect  at  the  death  of  the  settlor  ;  but  that  that  was  the  period  at 
which  the  whole  amount  of  the  provisions  for  younger  children  was  to  be 
ascertained. 

The  only  difliculty,  in  the  second  clause,  arises  upon  the  words,  "  in  that 
event."  Your  honor  understands  those  words  to  relate  only  to  the  death  of 
the  settlor.  We  contend  that  they  mean,  ••  in  the  event  of  my  death  intestate, 
or  having  omitted  to  make  the  provision  for  you  which  I  have  bound  myself 
to  do  by  the  prior  clause  of  the  covenant."  There  is  no  single  or  particular 
event  mentioned  in  the  covenant,  to  which  those  words  can  be  referred :  and^ 
therefore,  they  must  be  construed  «'  under  those  circumstances ;"  that  is,  the 
portion  of  Mrs.  Formby  shall,  at  the  death  of  her  father,  be  equal  to  the  por- 
tion which  the  other  younger  children  shall  have  received  up  to  that 
time,  *whethe^  derived  under  deed,  will  or  intestacy.  Why  did  the  [*533l 
settlor  refer  to  the  omission  to  make  provisions,  if  he  had  not  intended, 
that  portions  given  in  his  lifetime  should  be  taken  into  account  7  By  this  cod 
struction,  all  the  parts  of  the  covenant  are  consistent  with  each  other  and  with 
the  recitals  of  the  deed.  If  the  other  construction  were  adopted,  what  absur- 
dities would  follow ;  for,  suppose  he  had  given  in  his  will  all  his  property 
except  50/.  amongst  his  other  younger  children,  then  Mr.  Formby  would  not 
have  claimed  more  than  a  share  of  this  50/.  and  the  settlor  would  be  enabled 
to  commit  a  fraud  upon  the  covenant. 

(a)  11  Ewt.  633. 


584  CASES  IN  CHANCERY. 

1823.— Coope  t.  BftDning. 

The  Vice-Chancellor,  without  hearing  the  counsel  for  defendants,  delivered 
judgment  as  follows : — ^The  question  upon  this  covenant  is,  whether  it  was  the 
intention  of  the  testator  to  bind  himself  to  give  to  Mr.  and  Mrs.  Formby  as 
larfi:e  a  share  of  his  property  as  he  should  at  any  time  devise  or  give  to  any 
other  of  his  younger  children,  or  only  as  large  a  share  of  his  property  as  any 
other  of  his  younger  children  should,  by  his  gift  or  devise,  become  entitled  to 
at  his  death,  or  at  the  death  of  the  survivor  of  himself  and  his  wife.  The 
expressions  in  the  first  clause  of  the  covenant  may  be  considered  as  ambigtiotia ; 
but  it  is  clear,  in  the  second  clause,  that  Mr.  and  Mrs.  Formby  were  only  to 
take  such  part  or  share  as  any  other  of  his  younger  children  should  become 
entitled  to  in  the  event  of  his  death  ;  and  he  had,  therefore,  full  power  during 
his  life  to  make  a  present  disposition  of  any  part  of  his  property  to  any  of  his 
younger  children.  The  language  of  his  will  shows  that  this  was  his  own  con* 
ception  of  the  covenant.[l] 


[*531]  •CooPE  V.  Banning. 

1&23, 12th  December.— TTtW.—Cowfrttca'on. 

Testator,  after  giving  aoroe  legacies,  directs  payments  to  be  made  to  his  devisees,  as  ander ;  and 
then  mentions  certain  persons,  and  the  sums  to  be  paid  to  them,  and  gives  the  residue  to  all  his  de- 
yisees  above  mentioned,  in  proportion  to  their  legacies.  Every  one  of  the  legatees  is  «Btitled  to 
&  share.  * 

Joshua  Rose  made  his  will  as  follows : — ^^I  give  and  devise  unto  Thomas 
Banning  of  Liverpool,  postmaster,  and  Charles  Clements  of  Liverpool,  attor- 
ney at  law,  all  my  real  and  personal  estates,  of  what  kind  soever,  in  trust  to 
sell  or  exchange  any  part  thereof,  and  as  speedy  as  can  with  propriety  be 
done,  for  the  most  money  that  can  be  obtained  ;  and  first,  to  discharge  all  my 
just  debts  and  funeral  expenses  out  of  the  produce  arising  from  the  sale  of  my 
property  ;  and,  after  that  is  done,  it  is  my  will  that  my  trustees  above  named 
do  pay  unto  Jane  Thomas,  otherwise  Jane  Anderson,  1,000/.  and  to  her 
daughter  Eliza  and  son  Joshua,  50L  each,  annually,  until  they  arrive  to  the 
age  of  21  years,  at  which  period  they,  or  the  survivor  of  them,  shall  receive 
the  principal  sum  of  2,000/ ;  and  I  also  direct  my  said  trustees  to  pay  unto  my 
devisees  as  under,  as  soon  they  can : 

«*  To  the  son  of  Thomas  Banning,  named  Joshua,  or  bis  guardians,  1,000/L ; 
and  to  Captain  Grantham  Hodgson,  1,000L ;  and  to  my  nephew  William 
Denck,  1,000/ ;  and  to  my  niecet  Ellen  Lunt,  wife  of  Thomas  Lunt,  1,000/; 


[1]  Family  setUements  are  to  be  construed  most  favoraUy  to  promote  and  eflbolnato  1 
of  the  party  settling.     West  ▼.  Briscoe,  6  Har.  &  Johns.  460.    See  also.  Laird  y.    7VM^  1  Mol- 
loy,  543. 
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and  to  Hanoah  Potter*  I9OOO/;  and  to  her  brother  John  Potter  and  her  sister 
Blizabetti  Potter,  5(KU.  each;  and  to  Ellen  Lunt,  daughter  of  Ellen  Lunt« 
5002. ;  and  the  rest,  residue  and  remainder  I  give  unto  all  my  devisees  above 
named,  share  alike,  in  proportion  to  their  several  legacies,  first  deducting  from 
the  principal,  20(M.  to  be  taken  to  the  use  of  my  executors,  each  a  moiety, 
namely,  Thonias  Banning  and  Charles  Clements,  to  be  my  true  and  lawful, 
executors  of  this  my  last  will." 

*The  bill  was  filed  by  Jane  Anderson,  and  her  son  and  daughter  [^535] 
(who  were  infants)  against  the  executors  and  the  other  persons 
beneficially  interested  under  the  will ;  and  it  prayed,  that  the  plaintifis  might 
be  declared  to  be  entitled  to  distributive  shares  of  the  testator*8  residuary 
estate,  in  proportion  to  their  several  legacies,  equally  with  the  other  legatees 
named  in  the  will. 

Mr.  Bell  and  Mr.  £oe,  for  the  plaintiffs,  said,  that  by  the  word  *'  devisees'* 
the  testator  meant  **  legatees ;"  and  that,  as  he  had  given  the  residue  of  his 
property  to  all  his  devisees  above  named,  none  of  the  legatees  named  in  the 
will  could  be  excluded  from  a  share,  and  that  therefore  the  plaintiffs,  as  well 
«s  the  other  legatees  were  entitled  to  a  share  of  the  residue. 

Mr.  Hart^  Mr.  Agar^  Mr.  Sugden,  Mr.  Roupell,  Mr.  Bknman  and  Mr. 
Cooper^  for  the  defendants : — The  plaintiffs  are  not  devisees  within  the  inten- 
tion of  the  testator.  Mrs.  Anderson^s  children  were  to  have  nothing  but 
annual  payments  unless  they  attained  the  age  of  21  years.  Their  legacies 
were  contingent  until  that  event.  The  testator  contemplated  an  immediate 
distribatioa  of  his  property ;  and  with  that  view  directs  Joshua  Banning's 
legacy  to  be  paid  to  his  guardians.  But  there  was  no  person  to  whom  the 
legacies  given  to  Mrs.  Anderson's  children  could  be  paid. 

The  testator,  after  directing  payments  to  be  made  to  his  devisees  as  under» 
proceeds  to  mention  certain  persons,  and  he  then  uses  the  expression  "  my 
devisees  above-named."    He  never  calls  the  plaintiffs  devisees.    The 
only  persons  whom  he  so  calls  are  the  *other  legatees ;  and  there-     [*536} 
fore  by  the  expression  "  my  devisees  above  named,"  he  must  have 
meant  the  persons  whom  he  had  called  devisees. 

From  the  manner  in  which  the  will  is  divided  into  paragraphs,  it  clearly  ap- 
pears that  the  testator  meant  to  comprise,  under  the  description  of  his  devi« 
sees  above-named,  those  persons  only  whom  he  had  before  mentioned  as  his  de- 
visees as  under.(a) 

The  Vice- Chancellor: — The  testator  gives  his  residuary  estate  to  all  his 
devisees  above  named,  share  and  share  alike,  in  proportion  to  their  several 
l^acies.  By  the  term  devisees  he  plainly  means  legatees.  It  is  argued  that, 
from  the  manner  of  writing  and  pointhfig  the  will,  not  all  the  legatees  above 

(•)ThewQrdi"ttimidei^Meinfob6rorened  tothewonb  ^topajf*  and  the  mcaniDK  of  the 
ezpreMkm  to  be,  » I  divert  my  tnitt«et  to  p» j  to  m j  deriMM  suoh  raim  of  monej  u  an  qader 
meutioiied.'' 

Vol.  I.  40 


588  CASES  IN  CHANCERY. 

1823.— Dawion  v.  Sadler. 

named,  but  some  of  those  legatees  oaly»  are  to  take  the  residue.  I  think  the 
inference  derived  from  the  form  of  the  will  much  too  slight  to  be  opposed  to 
clear  and  unequivocal  ezpression8.[l] 


[*637]  •Dawson  «.  Sadlbb. 

1823.  I8Ui  and  I9th  Deeamber ;  1824,  SOth  Apni,^Atpard,-'^uri»dietiim.--PUading;. 

Injanetion  to  itaj  prooeedinga  on  an  award,  on  the  ground  of  frand  and  corruption  in  the  arbi- 
trator, raftiaed,  wbore  the  ■nbmiwion  waa,  within  doe  time,  made  a  nde  of  the  oonrt  of  king^  benefa, 
although  the  bdl  waa  filed  before  the  aobmiaiion  waa  made  a  mle  of  that  ooort,  and  althoqgh  il 
might,  aeoording  to  the  agreement,  have  been  made  eithet  a  mle  of  tbia  oovit,  or  of  the  eoai 
ofiLB. 

To  a  bill  to  aet  aaide  an  award  charging  fraud  and  eorruption  in  the  arbitrator,  the  defendant  an. 
awered  aa  to  the  ftand  and  eoiniption,  aad  demurred  to  the  leat  of  the  biH,  Held,  that  the  anawer 
oTterided  the  demnnw. 

The  bill  prayed  that  an  award  might  be  set  aside,  and  the  defendants  re- 
strained from  proceeding  to  recover  the  sum  awarded  against  the  plaintiff. 

The  plaintiff  and  defendants  had  agreed  by  deed  to  refer  an  action  in  reple- 
vin and  all  matters  in  dispute  between  them  to  the  arbitration  of  a  certain 
person ;  and  that  the  award  and  the  submission  should,  at  the  instance  of 
either  party,  be  made  an  order  of  the  court  of  chancery,  or  a  rule  of  the  court 
of  king's  bench.  On  the  1st  November  1823,  the  arbitrator  made  his  award, 
by  which  hediiected  a  considerable  sum  to  be  paid  by  the  plaintiff  to  the  de- 
fendant John  Sadler. 

On  the  26th  of  November  1823,  the  plaintiff  filed  his  bill  in  this  cause  against 
John  Sadler,  the  sureties  in  replevin,  and  the  arbitrator,  alleging  fraud  and 
'  many  other  objections  to  the  award.  Neither  the  submission  nor  the  award 
bad  been  made  a  rule  of  either  court,  at  the  time  when  the  bill  was  filed.  The 
bill  charged  that  the  defendant,  John  Sadler,  threatened  to  procure  the  award 
to  be  forthwith  made  a  rule  of  this  court,  or  the  court  of  king's  bench,  and  to 
commence  proceedings  at  law  against  the  plaintiff  to  recover  the  sum  awarded 
to  be  paid  by  him. 

On  the  day  on  which  the  bill  was  filed,  the  plaintiff  gave  notice  of  a  motion 
for  an  injunction  according  to  the  prayer  of  the  bill.    On  the  28th  of  No- 
vember 1823,  before  the  motion  could  be  n^ide,  the  defendant  John 
[*538]  *Sadler  made  the  submission  a  rule  of  the  court  of  king's  bench. 

The  motion  for  an  injunction  was  now  made ;  and  it  was  objected, 
for  the  defendants,,  that  this  court  had  no  jurisdiction. 

Mr.  HeaM  and  Mr.  Oirdbstone,  junior,  for  the  plaintiff: — ^This  court  has 
jurisdiction  to  relieve  against  this  award : 

[1]  Vide  Adie  t.  OmiteeU,  3  Monroe,  (Kentnekj)  979.  Brtekmidgt  ▼.  Dumemh  9  A.  K.  Marah. 
(Kentoekj.)  51.  CoMaAeMii  cmlef  Acre  t.  i9iiiler  and  t(Acr«^  9  Faige,  130.  JtoUUepM  t.  HjydhMft, 
3  Pklge,  96,  99. 
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Ist  Because  the  submission  was  not  made  a  rule  of  the  court  of  king's 
bench  hefi»re  the  bill  was  filed.  Where,  as  in  this  case,  the  agreement 
is  that  the  submission  may  be  made  a  rule  either  of  this  court  or  of  a  court  of 
common  law,  and  a  bill  is  filed  in  this  court,  impeaching  the  a#ard,  before 
the  submission  is  made  a  rule  of  the  court  of  common  law,  the  party  insiaeing 
on  the  award  cannot,  by  subsequently  making  it  a  rule  of  the  court  of  law, 
oust  this  court  of  its  jurisdiction.  That  question  occurred  in  ■  v.  MiU$^{a) 
bat  was  not  there  decided.  In  QwineU  v.  Banni$ter^{b)  it  was  held*  the  juris^ 
diction  to  set  aside  an  award  is  confined  to  the  court  in  which  the  submission 
is  made  a  rule.  But  the  present  case  is  distinguished  from  OwineU  v.  JSannis- 
ISsr,  by  the  fiict  that  the  bill  was  filed  in  this  court  before  the  award  was  made 
a  rale  of  rhe  court  of  king's  bench. 

Sdly,  Because  the  agreement  in  this  case  was,  that  the  submission  should  be 
made  a  rule  either  of  the  court  of  king's  bench  or  of  the  court  of  chan- 
cery, *at  the  option  of  either  party ;  and  the  plaintiif,  by  filing  this  [*539] 
bill,  did  that  which  was  equivalent  to  making  the  submission  a  rule  of 
this  court«  The  plaintiff  has,  therefore,  exercised  the  option,  which  was  given 
to  him  by  the  agreement,  of  giving  this  court,  and  not  the  court  of  king's  bench, 
the  jurisdiction  as  to  thb  award. 

3dly,  Because  the  complaint  in  this  case  being  of  fraud  and  corruption  in 
the  arbitrator,  it  is  an  excepted  case  under  the  latter  words  of  the  1st  section 
of  the  ttat  0  and  10  W.  Ill  c.  15.(c)  This  court  had  jurisdiction  before  the 
sfatufe  to  set  aside  an  award  to  which  there  was  an  objection  of  that  kind. 
There  is  nothing  in  the  act  which  makes  it  imperative  on  a  party  in  such  a 
case  to  take  proceedings  in  the  court  of  law  in  which  the  submission  has  been 
made  a  rule,  instead  of  having  recourse  to  the  original  jurisdiction  of  this  court 
Ward  V.  Periam.{d)  The  object  of  the  legislature  was  not  to  divest  this 
court  of  its  jurisdiction,  but  to  give  the  party  who  wished  to  avail  himself  of  a 
just  award  the  summary  remedy  of  process  of  contempt  to  compel  the  per« 
formance  of  it. 

Mr.  WakefiMt  for  the  defendants. 

^The  Vic»^HANOBLLoi: — The  authorities  referred  to  have,  in  effect,    [*540] 
determined  the  questions  which  are  here  raised.    No  court  has  juris- 
diction to  se)  aside  an  award  under  the  statute,  except  the  court  in  which  the 
submission  is  made  a  rule ;  and  there  the  application  must  be  made  bdbre  the 
last  day  of  the  next  term  after  the  award    It  is  said,  that  the  filing  of  this 

(«)  17  V«.  419.  (ft)  14  Vci,  530. 

(«)  The  flUtuto  dincU.  that  the  court,  of  which  the  iiibmienon  has  been  made  a  rule,  ehall  imoc 
proceei  against  the  party  neglecting  or  refasing  to  perform  the  award ;  and  then  proceeds  in  these 
words;  '•  Which  proceet  shall  not  be  stopped  or  delayed  in  iU  execution  by  any  order,  rule,  com. 
naad  or  process  of  any  other  court,  either  of  law  or  equity,  unless  it  shall  be  made  appear  on-cath 
to  such  court,  that  the  arbitrators  or  umpire  misbehayed  themselves,  and  that  such  award,  arbittm- 
tion  or  ompfarage  was  procured  by  corruption  or  other  undue  means. 

{i)  9  £q.  Ca.  Ab.  91,  and  more  fully  sUted  in  a  note  to  Auriol  ▼.  Smiih,  1  Turner's  Rep.  131. 
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bill  18  equivalent  to  making  the  submission  a  rule  of  this  court,  and  that  the  bill 
was  filed  before  the  last  day  of  the  next  term  after  the  award.  I  amof  bpinion 
that  the  filing  of  this  bill  is  not  equivalent  to  making  the  submission  a  rule  of 
this  court ;  first,  because  it  is  not  within  the  language  of  the  statute ;  and  next, 
because  it  is  not  within  the  principle  of  the  statute ;  the  object  of  which  pliuol  j 
was,  to  create  a  summary  jurisdiction  for  the  decision  of  awards. 

It  appears  that*  in  this  case,  the  submission  was  made  a  rule  of  the  court  of 
king's  bench  on  the  28th  November.  I  think  that,  however,  not  material  aa 
to  the  question  of  jurisdiction  upon  this  bill.  In  the  late  case  of  Davis  v. 
Getty f{e)  1  had  occasion  to  state  my  opinion,  that  this  court  could  not  acquire 
jurisdiction  from  the  circumstance  that  the  submission  was  not  actually  made 
a  rule  of  any  court ;  because  either  party  has  a  right  to  take  this  step,  and 
cannot  transfer  the  jurisdiction  by  neglecting  to  do  an  act  within  his  own 
power. 

It  has  been  argued  that,  inasmuch  as  this  bill  insists  that  the  award  was 
made  in  consequence  of  fraud  and  corruption  in  the  arbitrator,  by  the 
1*641]  effect  of  the  concluding  words  of  the  first  section  of  the  act  this  ♦court 
has  a  general  jurisdiction  as  upon  an  excepted  case.  I  apprehend  that 
this  argument  proceeds  upon  a  clear  misconception  of  the  statute.  The  second 
section  gives  to  the  court  where  the  submission  is  made  a  rule  an  authority 
to  set  aside  an  award  made  by  corruption  or  undue  means.  These  words 
plainly  comprise  the  fraud  and  corruption  of  the  arbitrator,  and  were  doubt- 
less intended  to  reach  every  case  where  the  award  ought  to  be  set  aside. 
The  first  section  enables  the  party  in  whose  favor  the  award  is  made  to  en- 
force obedience  to  it  by  process  of  contempt  from  the  court  where  the  sub- 
mission is  made  a  rule,  ubiess  it  shall  appear  upon  oath  that  the  arbitrators 
misbehaved  themselves,  or  that  the  award  was  procured  by  corruption  or 
other  undue  means.  The  very  same  words,  therefore,  are  used  here  as  are 
used  in  the  second  section,  and  plainly  mean  to  comprise  the  fraud  and  cor- 
ruption of  the  arbitrator,  and  every  other  case  where  the  award  ought  to  be 
set  aside ;  because  it  could  not  be  the  intention  of  the  legislature  that  any  such 
award  should  be  enforced.  The  whole  act  taken  together  means  this,  that 
the  party  in  whose  favor  the  award  is  made  may  enforce  it  by  the  process  of 
the  court  where  the  submission  is  made  a  rule,  unless  it  shall  appear  to  that 
court  that  it  ought  to  be  set  aside  as  unduly  made,  and  in  such  case  the  same 
eourt  shall  not  merely  refuse  the  aid  of  its  process,  but,  if  complaint  be  made 
within  the  time  limited,  shall  actually  proceed  to  set  it  aside. 

Motion  refused.[l] 
[•542]        ♦After  this  motion  each  of  the  defendants  demurred  to  the  whole 
biJI^except  the  charges  of  fraud  and  corruption,  which  they  answered. 

(<)  Ante,  441. 

|1]  Vide  ante  414,  mod  note,  ibid. 
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The  Vicb-Chancellob  : — These  demurrers  bring  before  me,  In  a  grave  form, 
the  same  qaestiontf  as  occurred  in  this  cause  upon  the  motion  for  an  ijfijunction. 
I  was  then,  and  am  now  of  opinion  that,  where  by  the  agreement  of  reference 
the  submission  is  to  be  made  a  rule  of  any  court,  there  the  only  course  of  pro- 
ceeding to  impeach  the  award  is  to  make  the  submission  a  rule  of  that  court, 
and  to  apply  summarily  for  its  aid.  It  makes  no  difierence  that  there  are 
charges  of  fraud  and  corruption  in  the  arbitrator.  If  the  agreement  of  refer- 
ence be  that  the  submission  shall  be  made  a  rule  or  order  of  this  court,  this 
court  does  not  thereby  acquire  a  jurisdiction  over  the  award  by  bill,  but  the 
parties  must  proceed  summarily  under  the  statute. 

It  is  a  necessary  consequence  of  these  principles,  that  the  demurrers  ought 
to  have  extended  to  the  whole  bill,  and  that  the  answers  as  to  the  charges  of 
fraud  and  corruption  overrule  the  demurrers.[l] 

The  Vice-chancellor  said  he  was  disposed  to  give  the  defendants  leave  to 
amend  their  demurrers  and  answers,  by  making  them  general  demurrers  to 
the  whole  bill.  But  a  compromise  took  place,  and  no  further  proceedings 
were  had  in  the  cause. 


♦RisT  V.  HoBSON.  *  [*643] 

1824,  16th  Umujj, -^Pleading* 

IfiL  bill  for  fpeci6c  performance  of  an  agrreement  atate  that  the  agreement  was  in  writing,  signa- 
ture will  be  presamed. 

The  bill  was  filed  by  the  vendor  against  the  purchaser  of  an  estate,  to  com< 
pel  a  specific  performance  of  the  agreement  for  the  purchase.  It  stated  that 
the  agreement  was  reduced  into  writing,  but  did  not  allege  that  it  was  signed 
by  either  of  the  parties ;  and  for  that  reason  the  defendant  put  in  a  general  de- 
murrer. 

Mr.  Blackburne,  in  support  of  the  demurrer,  referred  to  the  fourth  section 
of  the  statute  of  frauds,  and  said  that,  before  an  action  could  bo  brought,  or 
a  bill  filed  upon  any  agreement,  the  statute  distinctly  required  that  there  must 
be  not  only  some  memorandum  or  note  of  it  in  writing,  but  that  such  memo- 
randum or  note,  must  be  signed  by  the  party  against  whom  the  action  is 
brought  or  the  bill  is  filed. 

Mr.  Heald  and  Mr.  Metivale,  m  support  of  the  bill,  said,  that  it  was  not  ne- 
cessary that  the  bill  should  allege  that  the  agreement  had  been  signed,  or  even 
that  it  had  been  reduced  into  writing ;  and  that,  at  law,  it  was  sofiicient  if  the 
declaration  stated  an  agreement  generally,  without  averring  that  it  was  in  wri- 
ting.(a) 

(a)  6  Ves.  555. 

[1]  Vide  Storj's  Eq.  Plead.  365,  366,  where  the  aboTe  deoiiion  Is  criticized. 
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The  ykse-Chanoellor  said*  that  the  bill  contained  an  allegation  that  there 
was  an  agreement  in  writing :  that,  if  the  paper  was  not  sigoedt  it  was 
[*544]    not  an  ^agreement ;  and  that*  thereforoy  s^nature  most  be  presumed 
until  the  contrary  was  shown. 

Demurrer  oTerm!ed.(&) 


Abfihall  v.  PsTvnf. 


ISSi,  S8Ui  Jukwuj^nmriH^Imflittamm. 

DeTJM  of  Unds  to  trostoM,  opon  truft  to  ymy  one  moiety  of  the  lente  to  dofieoi'i  wife  for  her  life, 
and  the  other  to  hie  only  eon ;  and  after  the  wife*!  death  to  conrey  to  the  son  in  fee :  hat  if  the  eon 
died  without  iMOe  In  the  wife's  life,  to  eonrey  to  deTisoi^s  nephew  in  fee.  The  son  died  withoat  ie. 
■lie  in  the  wif^e  life.    She  is  not  entitled  for  life,  by  implieatlon,  to  the  moiety  devised  to  the  eon. 

Thb  bill  prayed  that  it  might  be  declared  that,  according  to  the  true  con- 
struction of  Humphrey  AspinalUs  will,  the  plaintiff  John  Aspinall  became  en- 
titled, on  the  death  of  William  Heron  Aspinall,  to  one  moiety  of  the  rents  of 
the  hereditaments  devised  by  the  testator,  during  the  life  of  the  testator's  widow. 

The  widow  put  in  a  general  demurrer  for  want  of  equity  to  part  of  this  bill. 

On  the  argument  of  the  demurrer,  the  questions  were,  whether,  on  W.  H. 
Aspinairs  death,  the  widow  became  entitled  to  an  estate  for  life,  by  implica- 
tion, in  the  moiety  of  the  testator's  real  estates,  which  was  not  expressly  de- 
yised  to  her,  or  whether,  on  that  event,  the  plaintiff  became  entitled  to  it. 

The  will  was  as  follows  : — **  I  give  and  devise  to  my  good  friends  Thomaa 
Skinner  and  Richard  Knight  all  and  every  my  freehold  and  c6pyhold 
[*545}  messuages,  lands,  tenements  and  ^hereditaments  whatsoever,  to  hold  to 
them  the  said  Thomas  Skinner  and  Richard  Knight,  and  their  heirs, 
upon  trust  to  receive  and  take  the  rents,  issues  and  profits  thereof,  and  to  pay 
and  apply  one  moiety  or  half  part  thereof  to  my  dear  wife  Elizabeth  Aspinall, 
during  her  natural  life  for  her  own  use,  and  to  pay  and  apply  the  other  moiety 
or  half  part  thereof  for  the  use  and  benefit  of  my  son  William  Heron  Aspinall, 
during  his  minority,  in  such  manner  and  proportion  as  they  in  thefr  discretion 
shall  think  proper ;  and,  from  and  after  he  shall  have  attained  his  age  of  twenty- 
one  years,  to  pay  the  said  moiety  of  such  rents  and  profits  to  him  for  his  own 
use ;  and,  from  and  immediately  after  the  death  of  my  wife  Elizabeth  Aspinall, 
upon  trust  to  convey  and  surrender  all  my  said  freehold  and  copyhold  mes- 
suages, lands,  tenements  and  hereditaments  unto  my  son  William  Heron  As- 

• 

(k)  In  the  ooone  of  the  argnment  in  this  ease,  the  propriety  of  a  defendant  availing  himeelf  of 
the  statute  of  frauds  by  way  of  demoner  was  discussed,  and  the  cases  of  Wkit0church  w.  Jl«mt,  8 
Bro.  C.  C.  559,  and  Redding  r,  WUkea,  3  Bra.  C.  C.  400,  were  referred  to.  [It  is  unnecessary  to  allege, 
in  a  bill,  that  a  contract  within  the  statute  of  frauds  was  in  writing  but  the  defendant  must  take 
advantage  of  the  objectien  by  ftlea  or  answer ;  if  howerer  the  bill  shows  that  the  contract  was  not 
in  writing,  without  stating  sufficient  groonds  to  take  the  case  out  of  the  statute,  a  demurrer  win 
lia.    Coxiiu  r.  GreAom,  8  Fkige,  177.] 
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piotll,  his  beini  sod  assigiM  for  ever ;  bat  if  my  said  son  shall  depart  this  life 
without  issue  in  the  lifetime  of  my  said  wife,  then  upon  trust,  after  the  death  of 
my  said  wife,  to  convey  and  surrender  the  same  unto  my  nephew  John  Aspi- 
nal),  of  Newboroogh,  near  Orroskirk,  in  the  county  of  Lancaster,  his  heirs  and 
ass^ns  for  ever.  And  it  is  my  will  and  meaning  that,  in  case  my  said  wife 
Elisabeth  Aspinall  shall  depart  this  life  before  my  said  son  shall  attain  the  age 
of  twenty-one  years,  that  my  said  trustees  and  their  heirs  shall  continue  to  re* 
ccWe  the  rents  and  profits  of  my  said  freehold  and  copyhold  estates,  and  apply 
the  whole  thereof,  or  so  much  thereof  as  they  shall  deem  necessary,  for  the 
use  and  benefit  of  my  said  son,  till  he  has  attained  that  age.  And  I  do  hereby 
authorize  and  empower  my  said  trustees  and  their  heirs  to  let,  set  and  manage 
my  said  fiieehold  and  copyhold  estates,  during  the  continuance  of  the 
trust  hereby  in  them  reposed,  in  such  ^manner  as  they  shall  judge  [*546] 
roost  for  the  benefit  of  the  persons  interested  therein.'' 

In  1792  the  testator  died,  leaving  W.  H.  Aspinall,  his  only  child,  his  heir  at 
law.  In  1796  W.  H.  Aspinall  attained  the  age  of  twenty-one  years ;  and,  in, 
October  1804,  died  intestate  and  without  issue,  leiiving  the  plaintiff  (who  was 
the  testator^s  nephew  mentioned  in  his  will)  his  heir  at  law,  and  who  there- 
upon became  the  heir  at  law  of  the  testator. 

The  bill  alleged  that,  upon  the  death  of  W.  H.  Aspinall,  the  f^aintiflf  became 
entitled  to  one  moiety  of  the  testator's  real  estates,  or  to  receive  one  nnoiety 
of  the  rents  thereof,  during  the  lifetime  of  the  widow,  and  to  the  whole  of 
those  estates  after  her  decease. 

Mr.  Smdgen  and  Mr.  Palmer  in  support  of  the  demurrer : — The  testator 
gives,  expressly,  one  moiety  of  his  freehold  and  copyhold  estates  to  his  wife 
for  her  life,  and  the  other  to  his  son,  generally,  without  any  words  of  restric- 
tion. After  the  death  of  the  wife,  the  son  is  to  have  a  conveyance  in  fee  made 
to  him  of  the  whole  estate.  But  if  he  died  without  issue  in  the  lifetime  of  the 
wife^  the  trustees  are  directed  to  convey  the  estate  to  the  plaintiff.  But  he  is 
not  to  take  any  thing  until  after  the  death  of  the  wife.  There  is  no  devise  of 
the  moiety  given  to  the  son.  The  question  is,  whether  under  these  circum- 
stances there  is  not  a  necessary  implication  in  law  that  the  widow  is  to  take 
that  moietyi  as  well  as  the  one  which  is  expressly  devised  to  her  f 

One  point  is  quite  clear  upon  the  authorities,  that,  if  a  testator  de- 
vise to  his  heir  after  the  death  of  his  wife,  *the  wife  takes  for  life  by  [*547] 
implication ;  because  the  devise  to  the  heir  shows  an  intention  that 
be  is  not  to  take  until  after  the  death  of  the  wife.  The  rule  is  the  same 
where  the  devise  is  to  a  stranger  after  the  death  of  the  wife.  Considering  the 
rule  to  be  as  we  have  stated  it,  it  is  clear  that  the  widow  is  entitled  to  the 
moiety  given  to  W.  H.  Aspinall ;  fer  it  is  devised  to  the  person  who  must  be 
the  heir  at  law  of  the  testator,  as  well  as  of  his  son,  at  the  time  when  the  de- 
vise is  to  take  efiet.  The  question  is  not  who  is  the  heir  of  the  testator  at 
his  death,  but  who  is  his  heir  at  the  time  when  the  devise  takes  effect    There 
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is  no  devise  to  the  nephew,  except  in  the  event  in  which  he  must  be  the  heir 
of  the  testator,  namely,  the  death  of  the  son  without  issue,  and  therefore  the 
principle  of  the  rule  applies  in  this  case.  In  the  case  of  Doe  v.  Bowling(a) 
it  was  admitted  in  the  argument,  in  reply  to  a  question  put  by  Abbott,  C.  J< 
that  on  the  death  of  the  three  daughters  without  issue,  the  heir  at  law  of  the 
survivor  would  be  one  of  their  three  unctes  mentioaed  in  the  residuary  clause 
and  it  was  held  that  the  husband  ilid  take  an  estate  for  life  by  implication. 
There  is  a  case  in  the  Year  Book,  18  H.  7.  fol.  17,  in  which  a  man  devised  his 
goods  to  his  wife,  and  that,  after  the  decease  of  his  wife,  his  son  and  heir 
should  have  the  bouse  where  his  goods  were}  and  it  was  held  that  this  was  a 
good  devise  of  the  house  to  the  wife  for  her  life  by  implication.  This  is  a 
very  strong  case,  because  the  goods  were  expressly  given  to  the  wife  for  life« 
and  the  house  was  not  expressly  given  to  her.  This  case  is  referred  to  in 
Bro,  Ab.  Title  Devise,  pi.  52.  There  is  another  case,  pi.  48,  which  is  as  fol- 
lows :  "  A  man  wills  that  J.  S.  shall  have  bis  land  after  the  death  of 
[•648]  of  his  wife,  and  dies  ;  there  the  wife  'of  the  devisor,  by  these  words, 
shall  have  the  land  for  term  of  her  life,  ratiane  inteiUionit  vobtntaHt." 
Lord  Chief  Justice  Vaughsm,  in  giving  judgment  in  Gardner  v.  Skeldon,(b) 
states  the  former  of  these  two  cases  as  an  authority.  But  he  endeavors  to" 
overrule  the  latter  of  them,  by  drawing  a  distinction  between  a  devise  to  a 
stranger,  and  to  the  heir.  The  case  of  Horlon  v.  Hmion{c)  is  said  not  to 
have  been  determined,  and  is  cleariy  overruled  by  Roe  v.  Sttmmerset.{i)  In 
late  cases  implications  have  been  made  which  would  not  have  been  made  in 
former  ones :  as  in  Tenny  v.  Agar  (e)  and  RomUli,  v.  James,  {f)  In  the  case 
i^  Bro.  Ab.  pi.  49,  the  law  was  held  the  same  in  the  case  of  a  8tr«nger  as  in 
the  case  of  an  heir.  Under  the  authority  of  this  case  and  of  Roe  v.  Summer- 
set,  we  contend  that  the  widow  is  entitled  to  an  estate  for  life,  by  implicatioo 
in  the  son's  moiety.  The  other  point  in  this  case  is,  whether  the  widow,  hav! 
ing  had  one  moiety  of  the  rents  given  to  her  expressly,  is  not  precluded  from 
taking  any  thing  more  by  implication.  The  case  in  18  Hen.  7,  is  an  express 
authority  for  answering  this  question  in  the  negative.  For  there  the  express 
gift  of  the  goods  did  not  prevent  the  widow  from  taking  the  house  by  impli. 
cation.  And  the  same  doctrine  is  laid  down  by  Vaughan,C.  J.  (g)  Besides 
these  moieties  are  as  distinct  as  anjs^tates  in  severalty;  and  the  nephew  is 
tc  take  nothing  but  the  entirety, 

Mr.  Agar  and  Mr.  Spence.  for  the  pjaintiff :_The  quesUon  which  has  been 

r.=.n.    "'^        JL!^  defendant  does  not  arise;  for  this  is  a  mere  trust 

[  .549]   estate.    "The  rents  of  one  nwiety  are  to  remain  in  the  hands  of  tms- 

/e«f"nt'I  the  death  of  tlie  wife,  for  the  benefit  of  the  heir.    Anestate 

by  implication  is  given  only  where  there  is  no  tenant  to  the  freehold.    Here 

•  f!!oV^"^"  (*>^'^''"'^  WCn..Jac.74.(rf>5Borr.a6085«4S.C.8Bl«k.6». 
(0  12  EMt.  953.  (f)  1  Mmh.U,  592.  (,)  v«„h^  g«,  ^66. 
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there  is  no  necessity  for  giving  such  an  estate ;  because  the  trustees  are 
tenants  of  the  freehold.  To  exclude  the  heir  there  must  be  a  necessary  itn* 
plication  that  he  is  not  to  take.  Is  it  necessary  implication  that,  because  the' 
nephew  is  to  have  the  legal  estate  conveyed  to  him  after  the  death  of  the  widow 
he  is  not  to  enjoy  one  moiety  of  the  rents  during  her  life  7  The  law  upon 
this  subject  is  very  clearly  laid  down  by  Vaughan,  C.  J.  (A)  That  the  same 
doctrine  is  still  law^  appears  from  the  case  of  Dyer  v.  Dyer.{t) 

Mr.  Sugdetit  in  reply,  said,  that  it  made  no  difference  in  this  case  that  there 
was  a  devise  to  trustees,  for  that  the  court  would  put  the  same  construction 
upon  the  devise  in  question  as  it  would  upon  a  direct  devise  to  the  parties. 

The  Vice-Cbanosllor  : — If  this  case  involved  the  general  points  which 
have  been  urged  on  the  part  of  the  defendant,  it  would  undoubtedly  have  been 
my  duty  to  send  it  for  the  opinion  of  a  court  of  law.  But  these  points  do  not 
arise ;  and  there  is,  in  this  case,  nothing  which  1  can  send  to  a  court  of  law. 

The  testa tqr  devises  his  estate  to  trustees,  upon  trust,  after  the  death  of  his 
widow,  to  convey  it  to  his  son,  and,  if  bis  son  happen  to  die  without  is-- 
sue  living  the  widow,  then,  after  the  death  of  his  widow,  to  convey 
*the  estate  to  his  nephew ;  and,  as  to  the  interim  rents  and  profits,  [*550] 
upon  trust  to  pay  a  moiety  to  the  widow  for  her  life,  and  the  other 
moiety  for  her  life  to  the  son.  He  happens  to  make  no  further  disposition  of 
this  moiety  of  the  rents  and  profits,  if  the  son'should  chance  to  die  before  the 
widow  ;  and  the  question  is,  whether  the  court  is  therefore  to  intend  that  he 
meant  the  widow  to  take  that  moiety  also.  There  is  neither  authority  nor 
principle  for  such  an  implication.  It  has  been  argued  that  it  is  now  to  be  con« 
sidered  as  the  rule  of  construction,  that,  if  an  estate  be  given  not  to  the  heir, , 
but  to  a  stranger,  after  the  death  of  A«,  A.  takes  by  implication.  I  cannot 
allow  such  a  proposition  to  pass  without  entering  my  protest  against  it.  I  am 
not  aware  there  is  any  authority  to  support  it.  If  a  testator  gives  to  his  heir, 
after  the  death  of  A.,  he  plainly  means  that  his  heir  should  not  take  during  the 
life  A.,  and,  having  named  no  other  person  to  take  during  the  life  of  A,  it  is 
necessarily  to  be  implied  that  he  means  A.  to  take  during  his  own  life.  But 
jTihe  testator  gives  to  a  stranger  after  the  death  of  A.,  it  does  not  phiinly  and 
necessarily  appear  from  thence  that  he  means  that  his  heir  should  not  take 
during  the  life  of  A. ;  and  it  is  against  the  first  principles  of  construction  to 
disinherit  an  heir  by  conjecture.[l] 

(A)  866  Tuf  hao,  263.  (i)  1  Mtr.  414. 

[1]  Ib  A  «BM  of  dcmblfU  6oiMlriielion,  tiM  interett  of  the  heir  ii  in  tii6  llr^ 
Wmikir  V.  Pmrkmr  mmd  Mtn,  18  FWIen,  171 
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[•561]  ♦Whyte  t).  O^Brien. 

1824,  27th  January.— Sel.o/.—/ii;iiiur<Mm- 

A  penon  a^inst  whom  a  yerdiet  had  been  obUined,  having  afterwards  aeqai'red  a  demand  to  « 
greater  amount  igainat  the  party  who  ohUhied  it,  is  not  entitled  to  an  injonction  to  restnin  pro- 
eeedings  on  the  verdict. 

The  court  was  moved,  on  behalf  of  the  plaintiff  for  an  injunction  to  restrain 
the  defendant  fronn  proceeding  to  execution  upon  a  verdict  obtained  by  him  in 
an  action  at  law  against  the  plaintiflT. 

The  bill  stated  that,  aince  the  verdict  had  been  given  against  the  plaintiff,  he 
had  acquired  by  purchase  bills  of  exchange  accepted  by  the  defendant  to  an 
amount  exceeding  that  for  which  the  verdict  had  been  obtained.  There  was 
an  affidavit  of  this  fact. 

Mr.  Svgden  and  Mr.  Wihon  for  the  plaintiffs. 

Mr.  Simpkinsonhr  the  defendant. 
•  The  Vice-Chancbi-lob  : — The  question  fs,  whether  a  bill  of  this  kind  can  be 
maintained*  At  law,  where  a  defendant  claims  a  set-off,  the  truth  of  his  claim 
comes  to  be  tried  at  the  same  time  with  the  demand  raised  by  the  action,  and 
is  decided  by  the  same  verdict.  If  after  the  verdict  the  defendant  acquires  for 
the  first  time  a  cross  demand  against  the  plaintiff,  he  cannot,  for  that  reason, 
by  any  proceeding  at  law  defeat  or  delay  the  plaintiff  from  the  benefit  of  his 
verdict.  It  is  not  reasonable  that  a  cross  demand  thus  subsequently  acquired 
should  delay  the  plaintiff  from  the  benefit  of  his  verdict,  until  the  validity  of 
this  demand  is  ascertained  by  a  second  trial ;  and  in  this  case,  equity  must  foN 
.  low  the  law.  Equitable  set-off  is  where,  by  reason  of  the  nature  of  the  cross 
demand,  there  can  be  no  set-off  at  law.     Here  the  demand  is  purely  fegal. 

Motion  refused,  with  costs.[l] 

[1]  Where  tbefe  are  cvots  demands  between  tw»  parties  of  sneh  a  nattue  that,  H  both  wevs  lo. 
coverable  at  law,  they  would  be  the  subject  of  le^rtl  set-off,  then,  if  either  of  the  demands  is  matter 
of  equitable  jurisdiction,  the  set-off  will  be  enforced  in  equity ;  Clark  and  other»  v.  Cort^  1  Cnii|^ 
&  Phillips,  154.  Equitable  set.off  exists  in  cases  where  the  party  seekin|p  the  benefit  of  it  can  show 
some  eqniuble  frround  for  beiny  protected  against  his  adverssry's  demand ;  the  mere  cxisfeiiee  of 
cross  demands  is  not  sufficient ;  still  less  will  the  court  niterfere  on  the  ground  of  equitable  set. 
off  to  prevent  a  party  from  recovering  a  sum  awarded  to  him  by  a  jury  as  damages  for  a  breach  of 
contract,  merely  because  there  is  an  unsettled  account  pending  between  hira  and  the  party  against 
whom  the  action  is  brought,  althongh  the  subject  matter  of  the  action  consists  of  dealings  and  trans- 
actions arising  out  of  the  contract,  the  breach  of  which  is  the  subject  of  the  action  ;  Rawmm  v. 
Samuel,  1  Craig  &>  Phillips,  161.  Whers  each  party  had  a  judgment  against  the  other,  and  the 
court  of  king's  bench  refused  to  set  off  one  against  the  other,  it  was,  notwithstandiog,  allowed  by 
the  Vice. Chancellor,  in  William»  v.  Datieg,  2  Sim.  461 ;  a  decision  which  evidently  d<»es  not  meet 
the  sp'probation  uf  Lord  Chancellor  Cottenham;  1  Craig  &  Phillips,  159,  178.  Perhaps  in  no  in- 
stance  has  a  court  of  equity  gone  further  in  enforcing  a  set-off  than  in  Simpaen  y,  HarU  14  Johns. 
Rep.  53;  S.  C.  1  Johns.  Ch.  Rep.  91.  Where  A.  having  recovered  a  judgment  against  B.  &  C. 
for  an  assault  and  battery,  and  B.  having  recovered  a  judgment  against  A.  for  an  assault  and 
battery,  A.  was  allowed  to  set  off  the  judgment  recovered  b^  him  against  B.  Ml  C,  against 
the  judgment  of  B.,  sgalnst  A.,  the  set-off  having  been  refused   in  the  court  of  law.      See 
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*HiBBERT  V.  Cooke.  [*552] 

1834»  971h  Jftoaary.— Teiiaivt/or  2t/e. 

Tenants  fur  life  of  real  eeUtes  under  a  will  hariag  expended  money  in  finiahtng  a  maneion-hoaee 
which  the  testator  had  began,  but  left  unfinished,  and  also  in  repairing  the  mansion-hoase  which 
had  been  damaged  by  dry  rot,  the  court,  in  a  suit  for  administering  the  trusts  of  the  will,  directed 
%n  inquiry  whether  it  was  for  the  benefit  of  all  parties  interested  that  the  mansion-house  should  be 
finished,  bat  refused  an  inquiry  as  to  the  repairs ;  and  said  if  it  was  found  for  the  benefit  of  ail 
parties  interested,  that  the  mansion-house  should  have  been  finished,  and  there  was  no  perMnal 
estate  applicable,  the  expense  should  be  a  charge  on  the  real  estates. 

Toia  was  a  bill  to  administer  the  trusts  of  the  will  of  J.  Cooke.  Sarah 
Cooke  the  widow  of  the  testator  was  one  of  the  defendants.  She  was  devisee 
for  life  of  his  real  estates  and  of  his  residuary  personal  estate,  with  remainder 
to  his  son  for  life ;  with  remainder  to  the  son's  children,  absolutely,  as  tenants 
in  common.     The  will  directed  the  leasehold  estates  of  the  testator  to  be  sold. 

It  appeared  by  the  answer  of  the  widow,  that  at  the  time  of  the  testator's 
death  he  was  engaged  in  building  a  new  mansion-house  which  was  then  nearly 
finished,  and  that  she  had  proceeded  to  complete  it ;  and  that  she  had  after- 
wards expended  a  considerable  sum  in  repairing  it,  in  consequence  of  its  being 
damaged  by  the  dry  rot.  Her  answer  likewise  stated  that  the  leasehold  estates 
of  the  testator  had  been  underlet  by  him  at  small  ground  rents,  on  leases  which 
had  bol  few  years  to  run  at  the  time  of  his  death  and  were  for  much  shorter 
terms  than  his  lease  ;  and  it  would  have  been  for  her  benefit,  as  tenant  for  life, 
had  the  leaseholds  been  sold  immediately  after  the  death  of  the  testator ;  but 
that,  with  a  view  to  the  benefit  of  her  son  and  his  children,  she,  as  an  execu- 
trix under  the  will,  had  concurred  in  delaying  the  sale  till  the  under-leases  had 
expired,  although  by  this  delay  her  own  income  as  tenant  for  life. bad  been 
diminished.  She  therefore  claimed  to  be  entitled  to  compensation,  out 
of  the  general  residuary  estate,  in  respect  of  the  sums  thus  laid  out  ^'by  [*553] 
her  on  the  mansion*house,  and  also  in  respect  of  the  diminution  of  her 
income  by  the  delay  in  the  sale  of  the  leasehold  estates. 

The  cause  now  came  on  to  be  heard  ;  and  the  only  question  was  as  to  these 
claims  by  the  widow. 

Mr.  Hart  and  Mr.  THnney  Tor  the  plaintifls. 

Mr.  HeaU  and  Mr.  Purvis  for  the  defendant,  the  widow,  mentioned  the 
case  of  Graves  v.  Graves,  ni  the  rolls  in  March  18*22,  in  which  an  inquiry  was 
directed  as  to  sums  expended  by  a  widow,  tenant  for  life,  in  effecting  sub- 
atantial  repairs  on  the  mansion-house.  The  registrar's  books  had  been  searched 
to  ascertain  what  had  been  done  on  the  master's  report  in  that  case ;  but  no 

further,  Amer.  Cb.  Digest,  Setoff  IL  Where  cross  demands  exist  between  two  parties,  one  of 
whom  is  proceeding  by  action  at  law,  and  the  other  by  a  suit  in  equity  fur  an  account  and  payment, 
the  court  of  equity,  although  it  may  be  of  opinion  that  the  facts  of  the  caw  entitle  the  plaintiff*  in 
equity  to  have  one  demand  set  off  against  the  other,  wilhnot  gi^re  that  rallef  unless  it  is  distinctly 
prayed  for  by  the  bill ;  Rawon  r.  Samuel,  ubi  supra. 
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further  entry  appeared  beyond  the  order  which  directed  the  reference  to  the 
master  to  make  the  inquiry  as  to  the  sums  expended. 

Mr.  Wray,  amicus  curitB^  stated  that  he  was  one  of  the  counsel  In  the 
case  ofOraws  v.  Qraves ;  and  that  the  inquiry  had  been  directed  in  that  case 
to  ascertain  the  amount,  in  order  that  the  widow  might  obtain  a  security  by 
way  of  mortgage  of  the  estates. 

Mr.  Homef  Mr.  Roupell,  Mr.  Spence  and  Mr.  Theobald  for  the  various 
other  parties,  defendants,  interested  under  the  will,  did  not  oppose  an  inquiry. 

The  Vice-Chancellor  referred  it  to  the  master  to  inquire  whether  it  was 
for  the  benefit  of  all  parties  interested  in  the  testator's  estate  that  the  mansion- 
house  should  have  been  finished  ;  and  if  so,  then  to  inquire  what  had 
[*454]  been  properly  expended  by  the  *widow  in  that  respect.  And  also  to 
inquire  whether  it  was  for  the  benefit  of  those  who  might  beconne  en- 
titled to  the  residuary  personal  estate  after  the  death  of  the  widow,  that  the 
sale  of  the  leasehold  estates  should  be  delayed  until  the  expiration  of  the  un- 
derleases granted  by  the  testator ;  and  in  case  the  trustees  should  find  that  the 
delay  was  for  their  benefit,  he  was  to  inquire  further,  what  compensation  the 
widow  would  be  entitled  to  in  respect  of  her  loss  of  income  by  the  delay  of 
sale  from  the  death  of  the  testator  until  the  present  time  ;  and  what  she  would 
be  further  entitled  to  in  respect  of  hor  future  loss  of  income  from  the  present 
time  until  the  expiration  of  the  under-leases. 

But  his  honor  refused  to  make  any  order  with  respect  to  the  expense  oc- 
casioned by  the  dry  rot,  considering  that  it  was  an  expense  to  which  a  tenant 
for  life  choosing  to  occupy  a  mansion-house^  must  submit.  And  his  honor 
also  observed,  that  upon  the  principle  of  this  order  he  must  have  directed  the 
the  inquiry,  even  if  there  had  been  no  personal  estate  applicable  to  satisfy  the 
expense ;  ani  must  have  directed  the  expense  to  be  a  charge  upon  the  real 
e8tate.[l] 


[♦556]  •Naylob  v.  Winch. 

1824,  S7th,  28th,  39th  JnnuTj.—Annuiiy^^Agreement'^MUfake, 

The  eoart  emnnot  inquire  into  the  Adeqniey  or  inadequacy  of  the  coniideration  of  t  eomptomiee 
fairly  and  deliberately  made. 

Quere.  Whether  the  rule,  that  a  trustee  cannot  purchase  from  his  ee^fui  que  truttt  prevails 
where  the  relation  of  trustee  gives  no  adyanta^. 

Where  a  compromise  of  a  doubtful  claim  is  entered  Into  fahfly,  with  doe  deliberation,  and  upon 
consideration,  the  eonrt  will  not  inquire  into  the  adequacy  of  the  eontideifttion. 

John  Winch,  by  his  will,  dated  the  8tb  of  March,  1796,  bequeathed  to  the 
plaintiff,  then  the  wife  of  R.  Mealy,  an  annuity  of  600/.  per  annum,  to  com- 

[1]  Vide  Naim  r.  MuJ^ribMk^.  Z  RosmII,  583. 
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inence  six  mbolhs  after  his  decease,  for  her  life,  aod  the  issue  from  her  body 
lawfally  begotten ;  in  failure  of  which  to  fevert  bis  heirs ;  aod  he  requested  his 
friends,  N.  E.  Kindersley  and  T.  Cockburn,  to  act  as  trustees  for  her,  so  that 
the  annuity  might  be  secured  for  her  sole  use  and  benefit,  and  that  it  might  be 
paid  to  her  quarterly,  or  half-yearly,  as  they  might  deem  proper  ;  and  he  ap- 
pointed his  brothers,  George  Winch  and  James  Winch,  his  executors  and  re- 
siduary legatees. 

The  testator  died  soon  after  the  date  of  his  will ;  and  the  executors  proved 
it  in  the  mayor's. court  at  Madras  Patoam,  where  the  testator  aod  the  plain- 
tiff were  resident  at  the  time  of  making  his  will,  and  of  his  death. 

By  an  indenture  dated  the  8th  of  March,  1798,  made  between  the  execu- 
tors of  the  one  part,  Adrian  and  John  De  Fries  of  the  second  part,  and  Mr. 
Kindersley  and  Mr.  Gockborn,  the  trustees  for  the  plaintiff  under  the  will,  of 
the  third  part,  after  reciting  the  will,  and  thai  Mr.  Kindersley  and  Mr.  Cock- 
burn  had  dedined  acoeptii^  the  trusts  of  it  for  a  longer  period  than  the  natu- 
ral life  of  the  plaintiff,  the  executors  assigned  to  A.  and  J.  De  Fries,  their  heirs, 
executors  and  administrators,  the  sum  of  20,000  alar  pagodas  part  of 
*the  lestator^a  estate,  upon  trust  to  pay,  out  of  the  interest  and  pro*  [*556] 
dnce  of  that  sum,  the  annuity  of  600/.  to  Mr.  Kindersley  and  Mr. 
Cockbom,  their  heirs,  executors  oradministrators,  for  the  sole  use  and  bene- 
fit of  the  plaintiff  during  her  life ;  and,  after  her  decease,  to  repay  the  princi- 
pal sum  of  20,000  star  pagodas  to  the  executors,  who  thereby  bound  them- 
selves, their  heirs,  executors  or  administrators,  upon  such  repayment,  to  cause 
the  said  annuity  of  600/.  to  be  paid  to  such  issuo  of  the  body  of  the  plaintiff  as 
should  or  might  be  lawfully  begotten  during  the  time  of  his,  her  or  their 
natural  lives,  or  the  lives  of  the  survivor  or  survivors,  to  each  an  equal  part 
or  share,  with  benefit  of  survivorship,  agreeable  to  the  true  meaning  and 
intent  of  the  will,  in  such  manner  as  they  would  liave  been  bound  to  do  if  that 
deed  had  not  been  made.  It  was  also  provided  by  this  deed,  that  if  the 
executors  should  find  it  advantageous  to  the  estate  to  remit  the  principal  sum 
of  20.000  pagodas  to  England,  and  to  place  the  same  in  the  public  funds,  with 
such  other  and  further  sum  as  might  be  sufficient  to  produce  an  interest  equal 
to  the  annuity,  it  should  be  lawful  to  the  parties  to  enter  into  such  other  and 
further  agreement  as  might  be  requisite  for  that  purpose. 

The  plaintiff,  as  well  as  her  trustees  and  the  executors,  were,  at  the  time 
when  this  deed  was  executed,  resident  in  India ;  and  although  she  was  not 
made  a  party  to  the  deed,  she  was  privy  to  it,  approved  of  it,  and  acted  un- 
der it. 

In  the  year  1709,  the  executors  came  to  England,  and  proved  the  will  in 
the  prerogative  court  of  Canterbury.  In  1808,  the  plaintiff  being  then  a 
widow,  intermarried  with  Mr.  H.  Naylor. 

*fiy  the  settlement  dated  the  16th  of  December  1808,  made  in  con-  [*557] 
temptation  of  this  marriage,  the  plaintiff  assigned  to  Mr.  Kindersley 
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and  Mr.  Cockburn  and  two  other  gentlemen  the  annuity  of  600/.  **  given  and 
bequeathed  by  the  will  of  the  said  John  Winch  to  or  in  trust  for  her  and  the 
issue  of  her  body,**  upon  trust  to  pay  the  same  to  the  plaintiflT  herself,  for  her 
life*  for  her  separate  use ;  and,  after  her  decease,  "  upon  the  trusts  by  the  will 
of  the  testator  directed  and  declared  of  and  concerning  the  same." 

In  180U,the  trustees  under  this  settlement  filed  a  bill  in  this  court  against  the 
executors,  the  plaintiff  and  her  husband,  and  a  child  of  the  marriage  then  born, 
for  the  purpose  of  compelling  the  executors  to  vest  in  the  English  fimds  as 
much  money  as  would  produce  the  annuity  of  600/.;  and  in  this  bill  it  was  sug- 
gested that  the  plaintiiT  claimed  to  be  entitled  to  the  annuity,  not  for  her  life 
only,  but  absolutely.  In  the  deed  of  1798,  and  in  the  marriage  settlement  of 
1808,  it  had  been  taken  for  granted  that  the  plaintiff  was  entitled  for  life  only. 
The  executors  had  refused  to  make  the  investment  required  in  the  English 
funds,  inasmuch  as  it  would  occasion  a  great  loss  to  them  as  the  residuary 
legatees  of  the  testator^s  estate ;  and  they  also  insisted  upon  a  right  to  compel 
the  plaintiff  to  accept  her  annuity  from  the  20,000  star  pagodas  in  India,  ac- 
cording to  the  deed  of  1798. 

In  March  1812,  it  was  agreed  between  the  plaintiff,  her  husband,  the  trus- 
tees, and  the  surviving -executor,  (the  other  executor  being  then  dead,)  that  up- 
on a  proper  investment  being  made  in  the  public  funds  of  Great  Britain  for 

answering  the  annuity  of  600/.  the  suit  instituted  in  1809  should  be 
[*558]    terminated  *and  the  bill  dismissed.    Accordingly  a  deed  dated  the 

23d  of  March  1812,  between  the  plaintiff  and  her  husband  of  the  first 
part,  the  trustees  of  the  settlement  of  1808  of  the  second  part,  and  the  surviv- 
ing executor  of  the  third  part,  was  prepared  and  duly  executed  by  all  parties. 
This  deed,  after  reciting  the  various  circumstances  already  mentioned,  recited 
that  "  doubts  were  entertained  respecting*  the  true  construction  and  ef!ectof  the 
testator's  will  in  certain  contingencies  ;"and  that  it  had  been  agreed  to  invest  a 
sufficient  sum  in  the  funds  of  Great  Britain,  for  the  purpose  of  securing  the 
annuity  upon  all  the  trusts  declared  concerning  the  same  in  the  will  of  the  tes- 
tator, '*  except  so  far  as  the  said  trusts  are  altered  by  virtue  of  these  presents  f 
and  also  reciting  that  the  executor  had  accordingly  invested  the  sum  of  12,- 
000/.  navy  five  per  cent  annuities  in  the  joint  names  of  himself  and  another 
trustee  named  by  him,  and  of  Mr.  Kindersley  and  Mr.  Cockbtirn,  witnessed 
that,  for  declaring  the  trusts  of  the  sum  of  12,000/.  navy  five  per  cent  annui- 
ties so  invested,  it  was  declared  and  agreed  by  all  the  parties  that  the  trustees 
in  whose  names  that  sum  was  invested  should  stand  possessed  thereof  in  trust 
to  pay  the  dividends  thereof  to  the  plaintiff  for  life,  for  her  sole  and  separate 
use,  in  satisfaction  of  the  annuity  of  600/,  and  in  lieu  of  all  interest  in  the  20,- 
000  star  pagodas,  and,  after  her  decease,  to  stand  possessed  of  the  capital  sum 
of  12,000/.  navy  five  per  cent  annuities,  upon  the  trusts  and  for  the  intents  and 
purposes  created  by  the  testator  concerning  the  annuity  of  600/.*' except  so  far  as 
the  same  trusts  were  varied  by  the  assignment  thereby  made  by  the  plaintiff 
and  her  husband  of  all  their  interest,  in  any  event,  contingency  or  possibility 
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in  the  capital  sum  of  12>000/,  five  per  cent  annuities  after  the  decease 
of  the  plaintifl^  whether  such  right  or  ^interest  should  vest  in  the  plain-  [*559) 
tiff  and  her  husband  in  their  own  right,  or  as  representative  of  any  of 
her  children,  or  by  any  other  means  whatsoever  f  and  it  was  thereby  provide 
ed  that,  iu  case  the  plaintiff's  husband  should  survive  her,  and  the  executor 
should  on  her  death  become  entitled,  by  virtue  of  the  testator's  will  or  other- 
wise, for  his  own  tise,  to  any  part  of  the  capital  sum  of  12,000/.  navy  five  per 
cents,  then  that  a  sufficient  part  thereof  should  be  conveyed  to  trustees,  in  order 
that  the  plaintiff's  husband  should  receive  out  of  the  dividends  an  annuity  of 
300/.  for  his  life ;  and  the  plaintiff  and  her  husband  accordingly  assigned  to  the 
executor,  absolutely,  all  right  and  interest  in  the  12,000/.  navy  five  per  cents 
that  might  accrue  to  them  in  any  event  after  the  death  of  the  plaintiff,  or  in 
pight  of  representation  to  any  of  the  plaintiff's  children* 

The  plaintiff's  husband  died  sometime  before  the  present  bill  was  filed  by 
her  against  the  surviving  executor,  the  trustees  of  the  settlement  of  1808,  the 
trustees  under  the  deed  of  1812,  and  the  children  of  the  plaintiff  praying  to 
have  it  declared  that  she  took  an  absolute  interest  in  the  annuity  of  600/.  under 
the  will  of  the  testator,  and  to  have  transferred  to  her  the  capital  sum  of 
12,000/.  navy  five  per  cent  annuities. 

Mr.  Home  and  Mr.  Kinckrskyf  for  the  plaintiff: — 

I.  Under  the  will  the  plaintiff  must  be  held  to  be  absolutely  entitled  to  the 
annuity ;  and,  as  the  deed  of  compromise  proceeded  upon  a  mistake  as  to  the 
nature  of  her  interest  in  the  annuity,  she  cannot  be  bound  by  it.  The  interest 
which  the  plaintiff  took  in  the  annuity  under  the  will  was  an  estate 
in  the  nature  of  a  fee  ^simple  conditional  at  common  law.  Turner  v.  [*560] 
Turner.{u)  The  only  difference  between  the  bequest  in  that  case  and 
the  present,  is  that  the  testator  here  uses  the  words  "  issue  from  her  body.** 
These  words  used  in  a  will  of  real  estate  would  give  an  estate  tail,  or  a  fee 
simple  conditional  before  the  statute  dedtknU;  and,  as  an  annuity  is  not  n 
species  of  property  within  the  operation  of  that  statute,  the  plaintiff  must  be 
held  to  take  this  annuity  as  a  fee  simple  conditional.  The  nature  of  such  an 
annuity  issuing  out  of  the  general  personal  estate  of  a  testator  is,  according  to 
the  expression  of  Lord  Loughborough  in  Turner  v.  Turner^  personal  only  as 
to  its  remedy,  but  real  as  to  its  descent.  A  real  interest  is  created  in  personri 
property  by  the  gift  of  an  annuity  with  words  of  inheritance,  just  as  a  personal 
interest  is  given  out  of  real  estate  by  a  term  of  years.  The  interest  which  a 
husband  takes  in  an  annuity  given  to  his  wife  as  a  fee  conditional,  is  difierent 
from  that  which  he  takes  in  personal  estate  given  to  his  wife.  Therefor^ 
where  a  woman  is  entitled  to  a  fee  simple  conditional  in  an  annuity,  and  she 
dies  leaving  a  son,  her  husband,  though  he  survives,  can  not  be  entitled  to  any 
interest  in  the  annuity.  There  are  many  cases  in  which  it  has  been  held  that, 
where  parties  mistake  their  interests,  the  court  will  relieve  ngainst  a  com- 


(a)  1  Bio.  C.  C.  333. 
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promise  entered  into  under  the  mistake.  In  the  present  case  it  is  plain  that 
the  plaintiff  was  ignorant  of  the  extent  of  the  interest  which  she  had  in  this 
annuity,  and  could  not  intend  to  give  up  a  perpetuity  in  the  annuity,  because 
she  did  not  know  that  she  was  entitled  to  a  perpetuity  in  it.    By  the  deed  of 

1798  the  parties  took  upon  themselves  to  declare  what  were  their 
[*56I]    rights  under  the  will,  and  mistook  the  nature  of  *the  plaintiff's  interest 

in  the  annuity.  Upon  that  mistake  all  the  subsequent  deeds  were 
founded,  for  they  all  proceed  on  the  notion  that  the  plaintiff  was  entitled  only 
to  a  life  interest  in  the  annuity. 

II.  The  mistake  in  this  case  is  of  such  a  nature  as  the  court  will  relieve 
against.  It  is  not  necessary  that  there  should  be  fraud  or  concealment  in  order 
to  obtain  relief  against  deeds  entered  into  by  parties  who  mistook  their  rights 
in  the  property  affected  by  them.  The  doctrine  of  the  court,  as  established 
by  many  cases,  is  that,  if  parties  enter  into  a  deed  under  a  mistake  as  to 
their  rights,  this  court  will  relieve  them  and  rescind  the  deed.  Pooky  v. 
Ray;  {b)  Ritcheock  v.  Giddings  ;(c)  Farewell  v.  Ceker  ;{d)  Turner  v.  Tur- 
ner ;(e)  Lansdiwme  v.  Lansdowne ;(/)  Bingham  v,  Bingham  ;{g)  Pusey  v. 
De$houverie.{h)  The  deed  of  1812  contains  in  itself  sufficient  evidence  that 
the  plaintiff  executed  it  under  a  mistake  as  to  her  right.  That  deed  recites 
the  deed  of  1798,  which  states  the  plaintiff  to  have  a  life  interest  in  the 
annuity.  No  passage  in  the  deed  of  1812  contains  any  thing  to  show  that 
any  notion  of  the  plaintiff's  rights  was  then  entertained  different  from  that 
expressly  stated  in  the  deed  of  1798,  excepting  these  words:  **  And  whereas 
doubts  being  entertained  respecting  the  true  construction  and  effect  of  the  will 
of  the  said  John  Winch  in   certain  contingencies."    The  words  in  '  certain 

contingencies*  show  that  the  doubts  referred  to  some  other  possible 
r«562]     right  which  the  parties  fancied  might  arise  upon  the  construction  •of 

the  will.  It  could  not  mean  that  the  doubt  was  as  to  the  extent  of 
the  plaintiff's  right  in  certain  contingencies^  because  her  right  did  not  depend 
upon  any  contingency.  At  that  time  she  had  two  children  bom,  and  her  intC: 
rest  in  the  annuity  had  become  absolute. 

III.  The  inadequacy  of  the  consideration  in  the  present  case  is  evidence 
that  the  plaintiff  did  not  know  what  the  extent  of  her  rights  was  at  the  time 
when  she  executed  the  deed  of  1812. 

IV.  The  person  who  made  the  compromise  with  the  plaintiff  by  the  deed 
of  18J2,  was  the  executor,  who  was  himself  a  trustee  for  the  plaintiff  who  was 
at  that  time  a  married  woman,  and  was  not  therefore  competent  to  enter 
into  such  an  arrangement  with  her.  It  was  his  duty  to  protect  her  interests 
under  the  will  in  the  property  which  was  given  to  her  separate  use. 

(4)  1  P.  W.  355.  (n)  4  FMo^  V^ 

{d)  Cited  by  Sir  William  Grant  in  Cholmonddey  t.  CUmhm^  p  MtriT-  >53L 

(0  2  Cha.  Rep.  8L  (/)  Moeeley,  351. 

(g)  1  Vee.  196.  (*)  3  P.  W.  315. 
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V.  Another  class  of  cases  which  may  be  applied  to  the  present  is  that  in 
Vrhich  the  court  has  held  that,  where  general  words  have  been  ased  in  a  deed 
which  extend  to  include  matters  not  within  the  contemplation  of  the  parties 
or  the  amount  of  the  consideration,  the  operation  of  the  general  words  wsts 
to  be  restrained  to  the  particular  object  expressed  to  be  within  the  view  of 
the  parties.  Ramsden  v.  Hibon,{i)  is  a  case  very  nearly  approaching  to  the 
present ;  for  the  court  there  held  that,  in  a  deed  executed  between  a  brother 
and  sister,  a  general  release  was  not  binding  as  to  rights  of  which  the  parties 
were  ignorant  at  the  time.  The  same  principle  was  acted  on  in  Cok  v.  Oib^ 
son,{k)  In  Cann  v.  Cann,(l)  Lord  Macclesfield  says,  ••If  the  party 
^releasing  is  ignorant  of  his  right,  or  if  his  right  is  concealed  from  him  [•ses] 
by  the  person  to  whom  the  release  is  made,  there  will  be  good 
reasons  for  the  setting  aside  of  the  release.**  In  Gibbons  v.  CaunU(m)  Lord 
Alvanley  said,  **  No  man  can  doubt  that  this  court  will  never  hold  parties 
acting  upon  their  rights  (doubts  arising  as  to  those  rights,)  to  be  bound, 
unless  they  act  with  full  knowledge  of  all  the  doubts  and  difficulties  that 
arise." 

Mr.  Wigram,  for  the  trustees.    ' 

Mr.  Sudgen  and  Mr.  Collinson^  for  the  defendants,  the  infant  children  of 
the  plaint ifT: — 

L  It  is  by  no  means  clear  that  the  plaintiff  can  be  held,  on  the  true  con- 
sdTQclion  of  this  will,  to  take  an  absolute  interest  in  this  annuity.  The  words 
of  the  will  are  very  peculiar,  and  import  that  the  gift  was  to  the  plaintiff  for 
her  life,  and  to  her  issue,  if  she  should  leave  any  living  at  her  death.  The 
question  is,  whether  the  word  issue  here  is  to  be  taken  as  a  word  of  limitation 
or  of  purchase.  The  words  in  Knight  v.  Ellis{n)  are  nearly  the  same  as  in 
this  will ;  and  there  it  was  held  that  •  issue,'  was  a  word  of  purchase.  The 
case  of  Warman  v.  8eaman^{o)  as  stated  by  Mr.  Fearne,(/?)  is  almost  exactly 
this  case ;  for  he  says  that  a  devise  of  a  term  to  A.  for  life,  and  afterwards  to 
his  issue,  does  not  enlarge  the  estate  to  A.  But  on  referring  to  the  report  of 
the  case  it  does  not  exactly  bear  out  that  statement. 

IL  If,  however,  the  plaintiff  is  to  be  considered  as  the  absolute 
owner  of  this  annuity  under  the  will,  *the  deed  of  1812  has  bound  alt    [*564] 
her  interest  in  it;  and  then  the  deed  declares  that  the  trustees  are  to 
stand  possessed  of  the  12,0002.  five  per  cents,  after  the  plaintlff^s  death  for  the 
benefit  of  the  persons  entitled  under  the  will. 

Mr.  Heald  and  Mr.  Simpkinson  for  the  defendant  Winch,  the  executor : — 
The  doubts  which  existed  as  to  the  extent  and  nature  of  the  interest  which 
the  plaintiff  took  in  the  annuity  under  the  will,  formed  an  adequate  considers- 

(i)  2  Ve^  304.  (k)  1  Vei.  .506.  (I)  1   P.  W.  727. 

(m)  4  Vea.  849.  (n)  9  Bto.  C,  C.  5€9.  (o)  9  Cfat.  Ca.  906. 

(p)  Fearne,  Con.  Rem.  6  edit  495. 

Vol.  L  42 


S66  CA8B8  IN  CHANCERY. 


1»34.— N»y)or  v.  Winoh. 


lioo  for  the  compromise  which  was  eflected  by  the  deed  of  1812.  No  case 
of  fraud  is  made  out  by  the  plaintiff;  and  there  was  no  mistake  to  enable  the 
court  to  say  that  the  deed  of  4812  ought  to  be  set  aside.  That  deed  was 
settled  under  the  best  legal  advice  on  behalf  of  all  parties :  there  was  nothing 
like  surprise ;  and  the  rights  of  all  the  parties  to  that  deed  must  be  held  to  be 
bound  by  it.  If*  as  was  contended  on  behalf  of  the  children,  the  plaintiff  took 
only  a  life  estate,  then  it  is  plain  that  the  executor  was  a  very  oonsiderable 
loser  on  this  compromise,  which  proceeded  upon  the  notion  that  the  plaintiff 
bad  something  more  than  a  mere  life  estate  in  the  annuity*  The  construction 
of  the  will  admitted  of  doubt ;  that  doubt  was  a  sufficient  consideration  for 
the  eompromise,  and  the  deed  of  compromise  is  unimpeachable. 

The  Yics-CsAHCSLLoa,  [after  stating  the  facts  of  the  case :] — If  a  party, 
acting  in  ignorance  of  a  plain  and  settled  principle  of  law,  is  induced  to  give 
up  a  portion  of  his  indisputable  property  to  another  under  the  name  of  com- 
promise, a  court  of  equity  will  relieve  him  from  the  effect  of  his  mis* 
1*665]  take.  But  where  a  doubtful  ^queaUon  arises,  such  as  this  question  of 
construction  upon  the  will  of  the  testator,  it  is  extremely  reasonable 
that  parties  should  terminate  their  diflferences  by  dividing  the  stake  between 
them,  in  the  proportions  which  may  be  agreed  upoii.[l]  In  this  bill  it  is  gene- 
rally alleged  that  the  plaintiff  was  fraudulently  drawn  into  this  dead.  But 
that  allegation  is  totally  unsupported  by  evidence ;  and  on  the  oontraiy  it  is 
proved,  by  the  defendant  the  executor,  that  the  transaction  of  the  compromise 
proceeded  upon  great  deliberation  on  the  part  of  the  plaintiff,  her  husband,  and 
her  trustees ;  and  that  the  deed  was  settled  on  behalf  of  all  parties,  by  one  of 
the  most  respectable  names  in  the  profession,  the  late  Mr.  Sbadwell. 

It  is  said  that  there  was  either  no  coqaideratioo  passing  to  the  phintifl^  or  a 
consideration  grossly  inadequate.  That  there  was  a  consideration  is  quite 
clear — the  investment  of  the  12,000/,  navy  five  per  cents  in  lieu  of  the 
20,000  pagodas,  and  the  payment  of  the  costs  of  the  suit  in  1809,  and  the 
covenant  for  securiQg  the  300/,  a  ycMr  to  the  husband  for  his  life,  if  he  should 
survive  the  plaintiff,  out  of  any  interest  which  the  executor  might  acquire  in 
the  capital  sum  or  stocky  either  by  the  assignment  of  the  plaintiff  and  her 
husband,  or  otherwise  howsoever. 

Where  a  compromise  of  a  doubtful  claim  is  entered  into  faix ly«  and  with 
due  deliberation  and  upon  consideration,  a  court  of  justice  cannot  inquire  into 
the  supposed  adequacy  or  inadc!i|uacy  of  the  consideration.  Where  is  it  to 
fin.d  a  9cale  for  determining  the  true  measure  of  adequacy  ?  If  a  oourt  is  in 
such  a  case  to  be  governed  by  its  judicial  opinion  upon  the  rights  of 
[^566]  the  parties,  then^  to  bim  who  by  that  opinion  is  hel4  *ta  be  emitled  to 
the  whole  properly,  no  consideration  can  be  really  adequate  which  is 
less  than  the  whole,  and  no  compromise  can  ever  bind  the  success&l  ckimant. 
It  is  for  this  r^asM,  and  because  I  consider  it  to  be  wholly  immaiemi  for  the 


11]    Tide  Zan^9  Dmri9et§  t.  Zmt$,  6  Maoi:  401^ 
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purpose  of  deciding  apon  the  validity  of  the  deed  of  compromiae,  that  I  do  not 
give  anjr  opinion  upon  the  argumenta  by  which  the  counsel  for  the  plaintiff 
assert  her  claim  to  the  perpetual  annuity.  It  is  enough  to  support  this  deed, 
that  there  was  a  doubtful  question  and  a  compromise  fairly  and  deliberately 
giade  upon  consideration ;  and  the  actual  rights  of  the  parties,  whatever  they 
might  be,  cannot  affect  the  question. 

It  is  said,  in  respect  of  the  nature  of  the  property  and  of  the  situation  of  the 
plaintiff  as  a  married  woman,  that  this  deed  wilt  not  have  the  beneficial  effect 
in  favor  of  the  executor  which  was  intended  by  it*  But  assuming  this  to  be 
so  for  the  sake  of  argument,  does  it  form  any  reason  why,  at  the  request  of 
the  plaintiff,  the  deed  is  to  be  declared  void  t  If  the  plaintiff,  by  reason  of 
some  incapacity  on  the  part  of  the  executor,  had  not  the  full  benefit  for  which 
she  contracted,  she  might  with  reason  challenge  the  deed.  But  if  the  defen- 
dant is  willing  to  stand  by  the  deed  as  it  is,  can  she  take  from  him  what  it 
may  actually  give  him,  because  the  bargain  is  less  beneficidi  to  him  than  she 
intended  it. 

It  is  next  contended  that  the  executor  was  a  trustee  for  the  plaintiff,  and 
incapable  therefore,  upon  principles  of  general  policy,  of  dealing  with  his 
cestui  que  trust,  in  respect  of  the  trust  property.  An  executor  is  in  an  arti- 
ficial sense  a  trustee  for  every  legatee  until  the  legacy  is  paid  or 
invested.  But  it  is  at  least  ^doubtful  whether,  under  the  circumstanced  [*567] 
of  this  case,  the  trust,  in  that  artificial  sense,  was  not  determined.  The 
material  dispute  between  the  parties  was  whether  the  investment  of  the 
20,000  pagodas  was  not,  as  to  the  plaintiff  and  her  actual  trustees,  a  satisfac- 
tion of  the  annuity ;  and  this,  not  in  respect  of  the  state  of  the  assets  of  the 
testator,  (for  there  the  executor  mighj  be  considered  a  trustee,)  but  in  respect 
of  the  contract  of  the  plaintiff  and  her  trustees  which  the  executor  insisted 
gave  to  him  a  personal  benefit  as  residuary  legatee. 

Where  the  policy  of  this  court  prevents  a  trustee  from  dealing  with  his 
cestui  que  trusty  it  is  upon  the  principal  that  his  situation  as  trustee  gives  him 
an  advantage  in  such  dealing.  If  this  executor  could  in  any  sense  be  caNed  a 
trustee,  yet,  inasmuch  as  here  was  no  question  of  assets,  and  as  the  dealing 
proceeded  entirely  upon  his  character  of  residuary  legatee,  it  is  impossible 
that  he  could  derive  any  advantage  in  dealing  with  the  plaintiff  and  her  trus- 
tees from  his  character  of  executor.[l] 

Bill  dismissed,  with  costs. 


The  Vice-Chancellor  said  ihit  his  reason  for  gi^'ing  the  defendant  costs  was 
that  the  plaintiff  did  not  seek  to  avoid  this  compromise  until  after  the  death  of 
her  husband,  whereby  one  of  the  considerations  to  the  plaintiff  had  failed. 

[I]  Wm  Attsr.  Ch.  DifMt,  Tm^  Vil.    Kxaoutiin,  IIL 
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[•569]  *HoNY  V.  Hony. 

1824,  29th  Hnvmij.-^Watte.^StatuU  of  limHation: 

If  &  tenant  for  life  has  rendered  accoanU  to  the  remainder-man  of  limber  cat  by  him  daring  a 
period  of  more  than  six  years  before  a  bfllis  filed  against  him  for  an  account  of  sach  timber  and  of; 
the  valae  of  it,  the  statote  of  limitations  cannot  be  pleaded  to  the  bill;  for  though,  if  the  remainder- 
man had  brought  an  action  of  trover,  the  tenant  for  life  might,  notwitheUndmg  the  rendering  of 
the  aceonnts,  have  pleaded  the  sUtnte,  he  could  not  have  done  so  if  the  remainder.man  had  brought 
an  action  of  assumpsit. 

Thb  bill  Stated  that  the  reverend  John  Hony,  the  laic  grandfather  of  the  plain- 
tiff, by  his  will,  after  giving  certain  parts  of  his  real  estates  to  his  son  William 
Hony,  since  deceased,  the  plaintiff's  late  father  for  life,  and  to  his  issue  in  strict 
settlement, gave  all  his  other  lands  and  tenements  and  hereditaments  to  certain 
persons  tlierein  named,  in  fee  simple,  to  the  use  of  his  son,  the  defendant  John 
Hony,  and  his  assigns,  for  his  natural  life  ;  with  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  with  remainder  to  his  first  and  other  sons  in 
tail;  with  remainder  to  the  use  of  William  Hony  and  his  assigns,  for  his  natural 
life  ;  with  remainder  to  trustees  to  preserve  contingent  remainders ;  with  re- 
mainder to  his  first  and  other  sons  in  tail:  that  the  testator  left  him  surviving 
his  sons  William  Hony  and  John  Hony :  that  the  testator  died  in  or  about  the 
year  1767 :  that,  at  the  death  of  the  testator,  John  Hony  was  an  infant  of  the 
age  of  sixteen  years,  or  thereabouts:  that,  upon  the  death  of  the  testator,  some 
person,  on  behalf  of  John  Hony,  entered  into  the  possession  or  receipt  of  the 
rents  and  profits  of  the  hereditaments  and  premises  devised  to  him  for  his  life ; 
and  that«  upon  his  attaining  the  age  of  twenty-one  years,  which  he  did  in  the 
year  1772,  he«  in  his  right,  entered  into  the  possession  and  into  the  receipt  of 
the  rents  and  profits  of  the.  premises  so  devised  to  him  for  his  life :  that  John 
Hony  was  a  bachelor :  that  WilJiam  Hony,  the  plaintiff's  father,  died  in  1795 
leaving  the  plaintiff  his  eldest  son  and  heir  at  law  :  that,  in  manner  aforesaid, 
subject  to  the  life  estate  of  John  Hony,  the  plaintiff  was  tenant 
[•569]  in  *lail  general  of  the  premises  devised  to  John  Hony  for  his  life,  and 
would  as  such,  upon  the  death  of  John  Hony,  be  entitled  to  the  pos- 
session thereof,  in  case  John  Hony  should  die  without  leaving  any  child  :  that, 
at  the  time  of  the  death  of  the  testator,  or  prior  to  the  year  1794,  there  were 
divers  large  timber  and  timber-like  and  other  trees  growing  upon  the  premises 
devised  to  John  Hony  for  his  life,  and  which  were  of  considerable  value  :  that 
John  Hony,  notwithstanding  he  was  tenant  for  life  only  of  the  same  premises, 
prior  to  the  year  1794,  caused  divers  large  quantities  of  such  timber  and 
timber-like  and  other  trees  to  be  cut  down  and  sold,  and  received  the  money 
arising  from  such  salo,  and  applied  the  same  to  his  own  use:  that,  in  and  since 
(he  year  1794,  John  Hony  had  cut  down  and  sold  divers  other  large  quantities 
of  such  timber  and  timber-like  and  other  trees  growing  upon  the  same  pre- 
niises,  and  had  applied  the  money  arising  from  such  sale  to  his  own  use  :  that 
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the  plaintiff  had  only  lately  discovered  that  John  Hony  bad  done  so,  and  that 
he  was  not  entitled  so  to  do ;  and,  soon  after  the  plaintiff  had  made  snch  dts- 
covery,  he  caused  applications  to  be  made  to  John  Hony,  that  he  would 
render  to  him  an  account  of  the  number  of  timber  and  timber-like  and  other 
trees  which  he  the  said  John  Hony  had  cut  or  caused  to  be  cut  down  from 
the  premises  devised  to  him  for  life,  and  for  the  value  thereof  and  interest  on 
the  value  thereof,  and  that  the  same  should  be  laid  out  and  accumulated 
to  be  paid  to  tlie  plaintiff  in  case  John  Hony  should  die  without  leaving  any 
issue ;  but  John  Hony  had  refused  to  do  so  ;  and  although  he  had  rendered 
some  account  of  the  sums  produced   by  the  sale  of  the  timber  so  cut 
or  caused  to  be  cut  down  by  him,  making  the  same  amount,  from 
the  *year  1794  to  the  year  1821,  both  inclusive,  to  1,601/.  4s.  4d.  yet    [*570] 
the  plaintiff  charged  that  such  account  was  very  inaccurate,  and  that 
the  timber  and  timber-like  and  other  trees  which  were  cut  or  caused  to  be  cut 
down  by  John  Hony  from  the  premises,  between  the  year  1794  to  1821,  both 
inclusive,  were  of  much  greater  value,  and  were  sold  by  him  for  sums  exceed- 
ding  1,601/.  4s.  4d. ;  and,  as  evidence  thereof,  the  plaintiff  charged  that  he  had 
lately  caused  inquiries  to  be  made  of  the  sums  of  money  for  which  John  Hony, 
in  and  since  the  year  1794,  had  sold  and  disposed  of  the  timber  and  timber<» 
like  and  other  trees  cut  down  by  htm  as  before  mentioned ;  in  answer  to  which 
inquiries  the  plain  I  iff  received  certain  accounts,  and  from  which  accounts  and  the 
accounts  furnished  to  the  plaintiff  by  John  Hony  as  aforesaid,  it  appeared,  so  far 
as  the  same  account  extended,  and  as  the  plaintiff  charged  the  fact  to  be,  that,  in 
.and  since  the  year  1794,  and  down  to  the  year  1821,  the  timber  and  timber-like 
and  other  trees  rut  or  caused  to  be  cut  by  John  Hony  from  the  premises  in 
each  year  in  which  it  appeared  by  such  accounts  that  timber  was  cut,  were 
sold  by  or  for  John  Hony  for  the  sums  following;  (that  is  to  say,)  in  1794, 
the  sum  of  512/.  10s. ;  in  1604,  the  sum  of  lOL  ;  in  1806,  the  sum  of  10/.  IO5. ; 
in  1807.  the  sum  of  916/. ;  in  1808,  the  sum  of  18/.  5s. ;  in  1809,  the  sum  of 
160/  ;  in  1812,  the  sum  of  545/. ;  in  1813,  the  fum  of  268/. ;  in  1814,  the  sum 
of  528/. ;  in  1815,  the  sum  of  150/. ;  in  1818,  the  sum  of  9/.  18s.  4i/. ;  in  1821, 
the  sum  of  126/.  3s. ;  which  several  sums  amounted  to  the  sum  of  3,254/.  6s. 
4d.    The  plaintiff  further  charged  that,  in  addition  to  the  sums  mentioned  in 
these  accounts,  John  Hony,  in  and  since  the  year  1794,  had  cut  or 
caused  to  be  cut  down  *divers  other  large  quantities  of  timber  and    [^571] 
timber*Iike  and  other  trees  from  the  premises  devised  to  him  for  life ; 
and  that  so  it  would  appear,  if  John  Hony  would  set  forth  a  full  and  particular 
account  of  all  the  timber  and  timber-like  and  other  trees  which,  in  each  year 
in  and  since  the  year  1794,  he  had  cnt  or  caused  to  be  cut  from  the  premises ; 
and  to  whom  and  for  what  sums  the  same  were  sold  :   that  there  were  then 
growing,  upon  the  premises  devised  to  John  Hony  for  his  life,  divers  large 
timber  and  timber-like  and  oihfit  trees,  which  he  threatened  to  cut  down. 
The  bill  then  charged,  in  the  usual  manner,  that  John  Hony  had,  since  the 
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year  17M,  kept  accounU  of  the  timber  and  timber- like  and  other  trees  cot 
down  by  him  from  the  premiflet.  and  the  prices  for  which  the  tame  were  sold, 
and  (hat  he  had  such  accounts  in  his  possession  or  power,  as  alao  divers  other 
papers  relating  to  the  matters  in  the  bill  mentioned,  and  that  he  ought  to  set 
forth  a  list  or  schedule  thereof. 

The  bill  prayed  that  an  account  might  be  taken  of  all  timber  and  timber-like 
and  other  trees  which  in  and  since  the  year  17M  had  been  cut  or  caused  to  be 
cut  down  by  the  defendant  from  the  premises  devised  to  him  for  life  and  of  the 
value  thereof  in  each  year ;  and  that  the  defendant  might  be  decreed  to  pay 
what  should  be  so  found  to  be  the  value  thereof,  together  with  interest  thereon, 
from  the  time  at  which  he  received  or  might  have  received  such  value ;  that 
the  sums  which  should  be  so  found  due  from  the  defendant  might  be  laid  out 
in  the  name  of  the  accountant  general  in  trust  in  the  cause*  and  accumulated 

for  the  benefit  of  the  person  or  persons  who  might  be  entitled  tliereto 
[*572]  upon  the  death  of  the  defendant ;  *thnt,  in  case  the  defendant  should 
not  leave  any  child  living  at  his  death,  stich  sums,  together  with  the 
accumulations  thereon,  might  be  decreed  to  be  paid  to  the  plaintiflf;  and  that^ 
in  the  meantime,  the  defendant  might  be  restrained  from  cutting  down,  loppii^ 
or  injuring  any  timber  and  timber  like  and  other  trees  growing  upon  the  pre* 
mises. 

To  this  bill  the  defendant  put  in  a  plea  and  answer.  The  plea  was  as  fol- 
lows : — **  This  defendant  not  confessing,  dtc.  as  to  so  much  of  the  said  bill  as 
seeks  that  this  defendant  should  discover  and  set  forth  whether  this  defendant 
did  not,  prior  to  the  year  1794,  cause  divers  large  quantities  of  timber  and 
limber-like  and  other  trees,  growing  in  and  upon  the  hereditaments  and  premi- 
ttes  devised  by  the  testator  in  the  said  bill  named,  to  this  defendant  for  his  life, 
as  in  the  said  bill  mentioned,  to  be  cut  down  and  sold  from  and  off  the  said 
hereditafnents  and  premises ;  and  whether  this  defendant  did  not  receive  the 
money  arising  from  such  sale ;  and  whether  in  and  since  the  year  1704,  and 
more  than  six  years  before  the  filing  of  the  said  bill  of  complaint,  this  defen* 
dant  had  not  cut  or  caused  to  be  cut  down  divers  other  large  or  some  quan- 
tity of  such  timber  and  timber>like  and  other  trees  growing  upon  the  said  here* 
ments  and  premises ;  and  whether  he  had  not  sold  the  same,  and  received  the 
moneys  arising  from  such  sale ;  and  whether  he  had  not  applied  such  moneys  to 
his  own  use ;  and  whether  so  much  of  the  account  in  the  said  bill  mentioned  to 
have  been  rendered  by  this  defendant  to  the  said  plaintiff,  as  related  to  timber 
and  timber-like  and  other  trees  growing  upon  the  said  hereditaments  and 

premises,  cut  by  defendant  more  than  six  years  prior  to  the  filing  of 
[*573]    the  said  bill,  was  not  very  or  in  some  degree  inaccurate  ;  ^and  whether 

the  timber  and  timber-like  and  other  treea  in  the  bill  alleged  to  have 
been  cat  or  caused  to  be  cut  down  by  this  deteodant,  from  and  off  the  here- 
ditaments and  premises,  between  the  years  1794.  and  1821,  and  more  than  six 
years  prior  to  the  filing  of  the  bill,  were  not  of  much  greater  value,  and  were 
not  sold  by  this  defendant  for  sums  exceeding,  and  how  much,  the  sum  of 
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U601/.  4#.  4d.  in  the  bill  meotioned  ;  and  whether  the  timber  and  liinberlik';  ond 
other  trees  by  the  bill  allei^ed  to  have  been  cut  or  caused  to  be  cut  by  this  de- 
fendanty  from  and  oflf  the  hereditaments  and  premises,  in  thesevera)  years  hU 
lowing*  were  not  sold  by  or  for  tbb  defendant  for  the  sums  respectively  follow* 
ing ;  that  is  to  say*  in  1794,  for  the  sum  of  512iL  10s. ;  in  1804,  for  the  sum  of 
10^  ;  in  1806,  for  the  sum  of  lOil  10s ;  io  1807,  for  the  sum  of  916iL ;  in  1808, 
for  the  sum  of  182^  b». ;  in  1800,  for  the  sum  of  IWL;  in  1812,  for  the  sum  of 
545iL;in  1813,  for  the  sum  of  368/. ;  in  1814,  for  the  sum  of  528/. ;  in  1815,  for 
the  sum  of  150/. ;  or  for  any  other  and  what  sums  ;  and  whether,  in  addition 
to  the  sums  in  tite  said  aceooot  mentioned,  this  defendant  had  not,  in  and  since 
the  said  year  1794,  and  more  than  six  years  prior  to  the  ftling  of  the  said  bill, 
caused  to  be  cut  down  divers  other  large  or  some  quantities  of  timber  and 
timber*like  and  other  trees  from  and  off  the  said  hereditaments  and  premises 
ao  devised  to  him  for  life  as  aforesaid ;  and  also  as  to  ao  much  of  the  said  bill 
as  seeks  that  this  defendant  may  set  forth  a  full  and  particular  account  of  all 
the  timber  and  timber-like  and  other  trees  which  in  each  year  in  and  since  the 
year  1794,  and  more  than  six  years  prior  to  filing  of  the  said  bill,  this  defen- 
dant has  cut  or  caused  to  be  cut  from  and  off  the  said  hereditaments 
and  premises,  and  when  *and  to  whom  the  same  was  or  were  sold,  and    [*574] 
for  what  strnis  of  money ;  and  whether  this  defendant  had  not  since  the 
year  1794,  and  more  than  six  years  prior  to  the  ifling  of  the  bill,  kept  books 
of  account  or  memorandums  in  which  he  had  made  entries  of  the  quantity  of 
timber  and  timber-like  and  other  trees  cut  by  him  fiom  and  off  the  said  here* 
dttaments  and  premises  naore  than  six  years  prior  to  the  filing  of  the  said  bill^ 
the  time  when  such  timber  and  timber- Kke  and  other  trees  were  cut,  the  names 
of  the  parsons  to  whom,  and  the  sums  for  which  the  same  was  or  were  sok), 
or  containing  some  and  which  of  stich  particulars ;  and  whether  this  defendant 
hath  not  or  had  not,  and  when  last,  rn  his  possession  or  power  such  or  the  like 
books  of  account  and  memorandums,^ and  whether  or  not  afso  divers  other 
papers,  writings,  doeuments  atxl  letters,  or  copies  of  letters,  relating  to  the 
matters  aforesaid,  or  some  of  them,  more  than  six  years  before  the  filing  of  the 
said  bill ;  and  also  to  ao  much  of  the  sak]  ImII  as  seeks  that  this  defendant  may 
set  forth  a  list  or  schednle  thereof,  and  produce  and  leave  the  same  in  the  hands 
of  his  clerk  in  court  for  the  tisual  purposes ;  and  may  set  forth  what  is  become 
of  such  of  the  aforesaid  particulars,  if  any,  as  were  or  was  but  which  are  not 
or  B  not  now  in  his  possession  or  power ;  and  also  to  so  much  of  the  said  bill 
as  seeks  that  an  accootit  may  be  taken,  tinder  the  drrertion  of  this  conrt,  of  all 
timher  and  limber-like  and  other  tree9  which  m  and  since  the  year  1794,  and 
more  than  six  years  prior  to  the  fifing  of  the  said  bill,  have  been  cut  or  caused 
to  be  cm  down  by  this  defendant  from  and  off  the  said  hereditaments  and  pre^ 
Basses  ao  devised  to  him  for  life  as  aforesaid,  and  of  the  value  thereof  in  each 
year ;  and  that  this  defeadattt  may  be  decreed  to  pay  what  shall 
*be so  foaad  to  be  the  valueof  sncb  timber  and  timbefr-like  and  other   [*575] 
trees  so  cut  or  caused  to  be  cut  by  him  as  aforesaid,  together  with  in- 
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terest  thereon  from  the  lime  at  which  he  received  or  might  have  received  such 
value ;  and  that  the  sums  which  shall  be  so  found  due  from  this  defendant  maj 
be  laid  out  in  the  name  of  the  accoantant  general  of  this  court*  in  trust  in  this 
cause,  and  accumulate  for  the  benefit  of  the  person  or  persons  that  may  be  en* 
titled  thereto  upon  trie  death  of  this  defendant;  and  that,  in  case  this  defendant 
should  not  have  any  child  living  at  his  death,  then  that  such  sums,  together 
with  the  accumulations  thereon,  may  be  decreed  to  be  paid  to  the  said  com- 
plainant ;  this  defendant  doth  plead  in  bar,  and  for  plea  saith  that,  by  a  statute 
made  and  passed  in  the  2l8t  year  of  the  reign  of  his  late  majesty  king  James 
the  first,  entituled :  *'  an  act  for  limitation  of  actions,  and  for  avoiding  of  suits 
at  law,"  it  is  enacted,  that  all  actions  of  trespass  quare  clausum  freftU,  all  ac- 
tions of  trespass,  action  sur  trover  and  replmn  for  taking  away  of  goods  and 
cattle,  all  actions  of  account  and  upon  the  case,  other  than  such  accounts  as 
concern  the  trade  and  merchandize  between  merchant  and  merchant,  their  iac* 
tors  and  servants,  and  all  actions  of  debt  grounded  upon  any  lending  or  con« 
tract  without  specialty,  which  shall  be  sued  and  brought  at  any  time  after  the 
end  of  this  present  session  of  parliament,  shall  be  commenced  and  sued  within 
three  years  after  the  end  of  this  present  session  of  parliament,  or  within  six 
years  next  after  the  cause  of  such  actions  or  suit,  and  not  after.  And  this  de« 
fendant  doth  aver  that  the  said  bill  was  filed  in  this  honorable  court  on  or  about 
the  1st  day  of  February  last.  All  which  matters  and  things  this  de« 
[*576]  fendant  doth  aver  *and  plead  to  so  much  of  the  said  plaintifTs  bill  as 
hereinbefore  particularly  mentioned ;  and  prays,  Sct.^ 
The  answer  admitted  that  the  testator  made  bis  will  and  died  as  stated 
in  the  bill,  and  that  he  left  htm  surviving  his  sons,  the  defendant  and  William 
Honey ;  that  at  the  death  of  the  testator  the  defendant  w«s  an  infant  of 
the  age  of  sixteen  years  or  thereabouts ;  that,  on  the  death  of  the  testator, 
his  widow,  on  behalf  of  the  defendant,  entered  into  possession  or  into  the  re» 
ceipt  of  the  rents  and  profits  of  the  premises  devised  to  the  defendant  for 
bis  life,  and  managed  the  same  until  the  defendant  attained  his  age  of  21 
years,  in  the  year  1772,  when  the  defendant  entered  into  the  possessioa 
thereof  or  into  the  receipt  of  the  rents  and  profits  thereof;  that  the  defend* 
ant  was  a  bachelor:  that  William  Hony  attained  the  age  of  21  years  in  the 
year  1775,  and  died  about  January,  1795,nnd  left  him  surviving  the  plaintiflT,  the 
eldest  son  and  heir  at  law.  But  the  defendant  did  not  admit  that  the  plain- 
tiflf  was  the  heir  at  law  of  William  Hony.  The  answer  also  admitted  that 
subject  to  the  defendant's  iife*interest,  the  plaintiflT  was  tenant  in  tail  gene* 
ral  of  the  premises  devised  to  the  defendant  for  his  life,  and  would,  upon  the 
defendant's  death,  as  such,  be  entitled  to  the  possession  thereof,  in  case  the 
defendant  should  die  without  issue :  that  there  were  divers  large  tinnber  and 
timber-like  and  other  trees  growing  upon  the  premises  devised  to  the  defend- 
ant for  his  life,  and  that  such  timber  and  timber-like  and  othev  trees  were  of 
considerable  value :  that  since  the  year  1794,  and  within  six  years  prior  to 
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the  filing  or  the  bill,  the  defendant  had  cut  or  caused  to  be  cut  down 
some  limber  and  ♦timber-like  and  other  trees  growing  upon  the  pre-  [•ST?] 
mises,  and  had  sold  the  same  and  received  the  money  arising  from 
such  sale,  and  had  applied  such  moneys  to  his  own  use:  that  at  the  time  when 
he  so  cut  and  sold  the  trees,  and  until  he  was  advised  to  the  contrary,  shortly 
before  the  filing  of  the  bill,  he  verily  believed  he  was  legally  entitled  so  to  do. 
The  answer  denied  that  the  plaintiff  had  lately  discovered  that  the  defendant 
had  lately  cut  and  sold  trees  growing  on  the  premises,  for  that  the  same 
were  not  cfaindestinely  cut  or  sold,  and  the  defendant  believed  that  the  plaintiff 
was  apprised  thereof  at  or  shortly  after  the  lime  of  the  sales:  that  some  time 
in  or  about  the  early  part  of  the  year  1822,  the  plaintiff's  solicitor  ad- 
dressed several  letters  to  the  defendant's  solicitor  requiring  an  account 
of  the  timber  cut  by  the  defendant  from  ^the  premises :  that  in  or  about 
the  month  of  May,  1822,  the  defendant  caused  to  be  sent  to  the  plain- 
tiff's solicitor  a  statement  of  the  sums  received  by  the  defendant  for  sales  of 
timber  and  timber-like  and  other  trees  cut  from  the  premises  in  and  since 
the  year  1794,  to  the  year  1821  inclusive,  amounting  in  the  whole  to  the 
sum  of  1,001/.  45.  4d.:  that  at  the  time  when  this  statement  was  prepared 
and  delivered,  the  defendant  believed  the  same  to  be  accurate,  but  that  he 
was  then  in  a  state  of  dangerous  indisposition,  and  was  thereby  prevented 
examining  the  books  in  which  entries  of  the  sales  were  made  with  a  due 
degree  of  attention,  and  the  defendant  now  believed  that  the  statement  wa^  in- 
accurate, and  that  the  timber  and  timber-like  and  other  trees  cut  from  the 
premises  by  the  defendant  whliin  six  years  prior  to  the  filing  of  the  bill 
were  of  greater  value  than  they  by  the  statement  were  represented  to  be,  and 
were  sold  by  the  defendant  for  sums  exceeding  those  specified  in  the  state- 
ment. 

♦The  defendant  in  a  schedule  to  his  answer  set  forth  accounts  of    [*578] 
the  timber  and  timber-like  and  other  trees  which  he  had  cut  or  caused 
to  be  cut  from  the  premises,  and  of  the  moneys  he  had  received  from  the  sale 
thereof. 

Mr.  Heald  and  Mr.  Swanston,  in  support  of  the  plea : — The  question  is, 
whether  a  person  having  a  life  interest  only,  and  having  cut  timber  on  the 
estate  can  be  called  upon  to  account  in  a  court  of  equity  for  a  greater  period 
than  six  years. 

This  is  not  a  case  of  equitable  waste.  In  that  case  the  court  might  extend 
the  account  to  a  period  of  twenty  years ;  because  equitable  waste  is  a  breach 
of  trust  reposed  by  the  testator  in  the  tenant  for  life.  We  admit  that  the  action 
of  waste  is  not  within  any  statute  of  limitations.  But  no  proceeding  in  equity 
can  be  analogous  to  the  penal  action  or  in  aid  of  it.  The  accounts  rendered 
would  not  prevent  the  operation  of  the  statute  on  an  action  of  trover.  The 
cause  of  action,  namely,  the  tort,  must  be  within  six  years.    Subsequent  ae- 
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knowledgmeots  of  prior  torta  are  ougatory.    In  aclions  of  aaaumpsit  these 
aeknewledgmeots  are  themselves  causes  of  action  as  new  assumpsits* 

The  plainiifT  seeks  an  equitable  remedy  for  a  legal  right.  Sioce  he  became 
enant  in  tail  immediately  expectant  on  the  defendant's  estate  for  life,  he 
might  at  all  times  have  recoTered  damages  for  waste  in  an  action  of  trover, 
notwithstanding  %Ve  possibility  of  prior  ^states  of  inheritance.  Vdal 
[•679]  V.  Udal;(a)  Skelton  v.  •8keUoni(b)  WkUfield  v.  Bewil;{c)  Bewick 
V.  Whi^bUfl)  Upon  what  foundation  have  courts  of  equity 
assumed  jurisdiction  to  give  the  remedy  of  account  for  merely  legal  <¥raste  T 
Interposing  their  peculiar  preventive  process  of  injunction,  they  proceed  to 
take  the  account  on  the  single  principle  of  preventing  multiplicity  of  suits. 
Jesus  CoUeges.  Bloom  ;{e)  Smith  v.  Cook\f)  Why  is  the  plaintiff  to  come 
into  this  court  to  pray  an  injunction,  and  thereby  get  an  account  more  ex- 
tensive than  he  could  have  had  at  law  T  If  he  had  resorted  to  a  court  of 
law  he  must  have  brought  an  action  of  trover,  and  then  the  account  would 
have  been  confined  to  six  years.  For  the  statute  of  limitations  is  a  good 
plea  to  an  action  of  trover.  Tlie  account  must«  therefore,  be  commensurate 
witli  the  relief  given  at  law  in-  the  action  of  trover*  and  the  plea  of  the 
statute  of  limitations  must  be  a  good  bar  to  a  bill  for  an  account  of  waste. 
To  give  extended  relief  would  be  to  proceed  on  some  other  principle  than 
the  mere  policy  of  preventing  circuity  of  action. 

Even  if  courts  of  equity  entertained  a  bill  for  an  account  of  legal  waste  aa 
the  subject  of  (iistinct  substantive  jurisdiction,  they  must  be  confined  within  the 
same  limits  as  courts  of  Jaw.  The  plaintiff's  claim  is  merely  legal.  He  sug- 
gests no  equity  to  entitle  him  to  any  peculiar  relief  in  this  court.  In  a  much 
stronger  case  a  plea  of  the  statute  has  been  allowed.  Lochey  v.  Lockey.{g)  A 
court  of  equity  could  not,  on  the  same  facts,  at  once  refuse  an  injunction  and 
direct  an  acoount.  That  would  be  to  abandon  its  own  peculiar 
[*580]  ^jurisdiction,  while  it  invaded  the  province  of  courts  of  law.  No  in- 
junction would  be  granted  on  acts  of  waste  committed  more  than  six 
years  before  the  filing  of  the  bill.  Batry  v.  Barry.(h)  With  what  consisten- 
cy then  can  an  account  be  directed  of  those  acts  of  waste? 

Mr.  Hart  and  Mr.  Koe^  for  the  plaintiff,  said  that  the  owner  of  the  inheri- 
tance had  three  remedies  for  waste  committed  by  the.  tenant  for  life ;  that  he 
might  either  bring  an  action  of  waste,  of  trover,  or  for  money  had  and  received 
where  the  tiipber  had  been  sold  ;  apd  that,  ip  the  last  of  those  actions,  a  new 
cause  pf  action  arose  whenever  an  account  of  the  timber  cut  and  sold  was 
rendered  to  the  remainder-man ;  and  that  therefore  the  account  rendered  in 
this  case  prevented  the  statute  of  limitations  from  being  a  good  bar  to  the  re- 
lief prayed  by  the  bill. 

The  YicbCranckllos  : — It  is  clear  upon  the  authorities  that  the  plaintiff 

{a)  Aleyn,  81.    (6)  2  Swin,  170,  n.      (c)  %  P.  W.  240.      (if)  3  P.  W.d66.      (0  3  Atk.  362. 
(/)  dAik.361;  see  alM  6  Vet.  89;  and9Vet  346.      (sr)  PrecCh.  518.     (A)  IJ.  Sb  W.  561. 
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night  have  eiecled  to  brtDg  an  action  of  aasumpsrt,  and  not  trover,  for  the 
moneys  had  and  received  bj  the  cMendant  from  the  sale  of  timber,  and  that 
the  reodering  of  the  account,  as  alleged  by  the  billi  would  have  been  an  ac- 
koowledi^ment  by  the  defendant^  whioh^  in  the  action  of  assumpsit,  would  hav^ 
takea  the  ease  out  of  the  statute  of  iimhations.     The  plaintiflT  does  not  in  this 
bill  impeach  the  sale  of  timber  as  improperly  or  improridently  made  by  the 
defendant ;  and,  though  he  prays  an  account  of  the  value,  it  would  be  ^uite 
ooQsisleBt  with  the  case  made  by  the  bill  that  he  should  seek  a  decree 
for  an  aceoantofthe  produce  *of  the  sales  as  truly  representing  the   [*581] 
▼alue*     i  consider  the  bill  here,  therefore,  as  analogous  to  the  action 
of  assuaipsit,  and  that  the  alleged  render  of  the  account  defeats  the  plea  of 
the  iCattite  of  limitations. 

Flea  overruled.[l] 


WlLUAHfl    1^.    PeICB, 


18S4.  9th  Febfoary.^P^tor  and  CrtdUvr. 

Where  a^ereditor  ukee  froiQ  hie  debtor  en  envmneBt  of  e  debt  dee  Irhb  a  third  pereon  te  e  se- 
eoiitj  for  hie  demand,  and,  by  hie  wilful  defaolt  the  debt  becomei  irreoovereble,  he  muet  bear 
the  lose. 

By  an  indenture  dated  the  4th  of  February  1817,  and  made  between  Wal- 
ter Price  of  the  one  part,  and  John  Price  of  the  other  part,  after  reciting  that 
Walter  Price,  in  Hilary  term  1816,  obtained  a  judgment  in  the  court  of  king's 
bench  against  James  Price,  in  an  action  of  debt  upon  a  bond  for  1,600/.,  and 
that  there  was  then  due  to  Walter  Price,  for  principl  and  interest  upon  the 
judgment,  the  sum  of  520i,  and  that  Waller  Price  was  indebted  to  John 
Price  in  the  sum  of  620Z.,  and,  in  order  to  secure  to  him  the  due  payment 
thereof  with  interest,  had  proposed  and  agreed  to  assign  the  judgment,  and 
all  moneys  due  and  owing  to  him  by  virtue  thereof,  to  John  Price  in  manner 
therein  mentioned,  Walter  Price  assigned  to  John  Price  the  judgment  and  all 
money  then  due  and  to  become  due  thereon,  subject  to  a  proviso  that  if  Wal- 
ter Price,  his  executors,  administrators^pr  assigns,  should  pay  lo  John  Price 
the  sum  of  6'^Oi  with  interest  for  the  same  at  6/.  per  cent,  on  the  4th  of  Feb- 
ruary 1818  then  next,  the  indenture  should  become  void  ;  and  Waller  Price 
thereby  covenanted  with  John  Price  that  be,  his  heirs,  executors  or  admin- 
istrators would  pay  to  John  Price  the  520/.  and  interest  at  the  time 
before  menUoned.  •In  October  1818  Walter  Price  died,  having  ap-  [*582] 
pointed  the  plaintiffs  his  executors.  In  June  18I8,  the  defendant  sued 
out  execution  on  the  judgment  against  James  Price,  but  in  consequence  of  his 
attorney  being  then  otherwise  engaged,  the  execution  was  not  put  into  die 

[1]  Ceeee  id  which  eqnity  porvaei  the  analogy  of  the  itatute  of  limiUtions.  Amer.  Ch.  Digcii, 
Limitatione,  I. 
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sheriflfs  hands ;  and,  io  August  following,  James  Price  paid  to  John  Price 
300/.  in  part  payment  of  the  520/.  and  promised  to  pay  the  balance ;  upon  which 
the  defendant  refrained  from  putting  the  execution  into  the  sheriff's  hands. 
No  further  payment  being  made  on  account  of  the  debt,  John  Price,  after 
many  inefiectual  applications  had  been  made  by  him  to  James  Pricct  caused 
another  execution  to  be  issued  against  him  in  April  1819  for  the  residue  of  the 
debt ;  but  that  execution  having  been  issued  in  the  name  of  Walter  Price,  no 
levy  was  made  under  it,  because  Walter  Price  was  then  dead.  Some  cor* 
rospondence  afterwards  took  place  between  John  and  James  Price,  and  the 
latter  having  requested  the  former  to  give  him  further  time  for  payment  of  the 
money  due,  and  promise  that  it  should  be  shortly  paid  out  of  the  purchase 
money  of  an  estate  which  he  had  contracted  to  sell,  John  Price  agreed  to 
give  James  Price  further  time  for  the  payment  of  the  debt.  In  Trinity  term 
1819,  the  remainder  of  the  debt  being  still  unpaid,  John  Price  caused  the 
judgment  to  be  revived,  and  sued  out  execution  ;  but,  when  it  was  sent  down 
to  be  levied,  he  diyovered  that  the  effects  of  James  Price  were  then  in  pos- 
session of  the  sheriff  under  executions  at  the  suit  of  two  other  creditors,  so 
that  no  levy  was  made  under  it.  in  November  1819  and  January  1820, 
James  Price  then  sent  John  Price  two  bills  of  exchange,  one  for  50/.  and  the 
other  for  35/.,  in  further  discharge  of  the  debt.  But  these  bills  were  both 
protested.  John  Price  commenced  an  action  against  the  plaintiffs, 
[*58d]  the  executors  *of  Walter  Price,  upon  the  covenant  contained  in  the 
indenture  of  assignment,  to  recover  the  remainder  of  the  debt.  Upon 
which  the  plaintiffs  commenced  this  suit.  The  bill  after  stating  that  John 
Price,  in  consideration  of  the  300/.  agreed,  without  the  authority  or  knowledge 
of  the  plaintiffs,  to  allow  James  Price  further  time  for  payment  of  the  residue 
of  the  debt,  prayed  that  he  might  be  perpetually  restrained  from  proceeding 
in  the  Action. 

The  cause  now  came  on  to  be  heard. 

Mr.  Sugden  and  Mr.  Knight  for  the  plaintiff: — In  a  case  like  the  present, 
where  a  debtor  assigns  to  his  creditor  a  debt  due  to  him  from  a  third  person, 
it  is  not  necessary,  in  order  to  discharge  the  assignor,  to  prove  such  a  giving 
of  time  by  the  assignee  to  the  debtor  as  is  required  for  the  purpose  of  dis- 
charging a  surety  in  a  suit  between  him  and  the  creditor.  There  it  is  necessary 
to  show  that  the  creditor  has  actually  tied  himself  up  from  suing.  Here  it  is 
only  necessary  to  prove  a  general  course  of  forbearance  on  the  part  of  the 
assignee,  during  which  the  circumstances  of  the  debtor  have  been  failing,  and 
the  debt  Is  ultimately  lost.  It  appears,  from  the  facts  stated  in  the  pleadings, 
that  such  was  the  conduct  of  the  defendant  in  this  case.  Had  he  used  due 
diligence  it  is  quite  clear  that  he  might  have  received  the  whole  of  his  debt. 
But  he  forebore  to  enforce  payment  until  the  defendant  had  become  insolvent, 
and  therefore  must  sufller  from  the  effects  of  his  own  neglect.     The  case 
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€^ ex  parte  Mure{a)  is  precisely  in  point,  and  connpletely  decides  this 
case.  It  appears  from  the  correspondence  that  James  Price  *8ent  the  [^584] 
defendant  two  bills  of  exchange  for  part  of  the  money  remaining  due 
from  him.  and  that  those  bills  were  presented  and  protested.  Now,  in  all 
cases  between  principal  and  surety,  the  giving  of  a  bill  of  exchange  for  any 
part  of  the  debt  is  considered  as  a  giving  of  time.(fr)  Relying,  therefore,  upon 
the  authority  oiexparle  Mure^  we  submit  that,  under  all  the  circumstances  of 
this  case,  the  plaintiffs  are  discharged  from  all  liability  under  the  covenant. 

Mr.  HeaU  and  Sf  r.  Simpkinsotif  for  the  defendant : — This  is  not  a  case  in 
which  a  surety  claims  to  be  discharged  on  account  of  time  having  been  given 
by  the  creditor  to  the  principal  debtor.  But  here  th^  principal  debtor  says 
that  he  is  discharged  because  the  creditor  gave  time  to  the  surety.  This  is 
a  new  case.  The  case  of  ez  parte  Mure  does  not  apply  ;  for  there  the  debt 
due  to  Sir  B.  Turner  from  the  Woodbridges  exceeded  the  debt  assigned  by 
them  to  him  ;  and  the  assignment  in  that  case  was  an  absolute  assignment,  in 
part  payment  of  the  debt.  Here  the  assignment  is  made  subject  to  redemp- 
tion, and  as  a  collateral  security  only.  Lord  Thurlow,  C.  in  his  judgment  in 
that  case,  takes  the  distinction  between  an  absolute  assignment  and  an  assign- 
ment  by  way  of  security  only. 

Besides  the  assignment,  this  deed  contains  an  independent  covenant  on  the 
part  of  Walter  Price  to  pay  the  520/.  to  the  defendant.  Consequently  this 
defendant  has  two  sureties  for  his  money.  It  is  quite  clear  that  he  might  have 
resorted  to  both  or  either  of  the  remedies  that  the  deed  gave  him.  It 
is  ^alleged  by  the  bill  that  this  defendant  sued  out  execution  on  the  [*585] 
judgment  against  James  Price,  that  he  took  payment  of  300/.  from 
James  Price,  and  then  agreed  to  defer  enforcing  payment  of  the  remainder  for 
an  indefinite  time.  Supposing  this  representation  to  be  correct,  he  was  not 
prevented  from  suing  out  execution  the  next  moment.  It  was  a  more  nudum 
pactum  for  forbearance.  The  Lord  Chancellor  in  delivering  his  judgment 
in  Wright  v.  Simpson,{c)  says,  •*  as  to  the  case  of  principal  and  surety,  in 
general  cases  I  never  understood  that,  as  between  the  obligee  and  the 
surety^  there  was  an  obligation  of  active  diligence  against  the  principal.  If 
the  obligee  begins  to  sue  the  principal,  and  afterwards  gives  time,  there  the 
surety  has  the  benefit  of  it.'*  There  is  a  similar  decision  in  the  court  of  king's 
bench.  The  Trent  Navigation  Company  v.  Harley.{d)  There  there  was  a 
laches  of  eight  or  nine  years,  and  yet  the  court  held  that  the  surety  was  not 
discharged.  In  this  case  time  was  not  given  by  the  creditor  to  the  principal 
debtor :  for  James  Price  was  the  surety.  And  it  has  been  decided  that  deal* 
ing  with  the  surety  will  not  discharge  the  principal  debtor.  Ex  parte  Oif- 
ford.(e)  Here  the  defendant  had  two  concurrent  remedies  ;  and  whilst  deal- 
ing with  James  Price  be  might  have  brought  an  action  on  the  covenant  against 

(a)  3  Coz,  63.  (6)  SawuuU  ?.  HowwtK  3  M«r.  373, 

<c)  6  Vet.  734.  {d)  10  East,  34.  (<}  6  Yet.  805. 
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Walter.  The  case  therefore  is,  as  we  conceive,  simply  a  ease  of  forbearance. 
For  as  to  the  bills  of  ezcbaiige,  that  have  been  alluded  to,  aothiog  is  put  in 
issue  respecting  ihcm.    It  does  not  appear  that  they  were  given  in  cooatdera* 

tion  of  the  debt ;  but  if  th^y  were,  that  could  not  vary  the  rights  of 
[^596]   the  parties.    For  ^these  reasons  we  submit  tbat  the  plaintiff  has  not 

made  such  a  case  as  entitles  him  to  the  relief  sought  by  hia  bill. 
Mr.  Knight,  in  reply  : — The  e<|tiity  on  which  thii  biN  proceeds  is  one  relat- 
ing solely  to  the  circumstances  in  which  the  parlies  stand.  If  an  assignee  of 
a  debt  will,  without  consulting  the  assignor,  deal  with  a  debtor  as  his  own,  and 
will  continue  giving  him  indulgence  from  time  to  time  when  he  is  in  decltniog 
circumstances,  assuming;,  in  the  most  unequivocal  manner,  and  adopting  the 
debt  as  his  own  by  issuing  three  executions  for  the  recovery  of  it,  is  he  not  U> 
be  answerable  to  the  person  who  pledged  the  debt  7  It  is  not  necessary,  even 
in  the  cas*e  of  principal  and  surety,  to  show  tbat  the  time  was  given  for  a  limi* 
ted  period,  and  therefore  it  cannot  be  necessary  in  the  present  case.  Wiih  re- 
spect to  the  observations  which  have  been  made  upon  the  bills  of  exchange, 
this  bill  contains  the  usual  charge  that  the  defendant  has  in  his  possession  papers, 
relating  to  the  matters  in  question.  He  leaves  these  bills  in  the  hands  of  his 
clerk  in  court,  and  therefore  it  is  impossible  for  him  to  say  that  they  do  not  re^ 
late  to  the  matters  in  dispute.  These  bills  too  are  referred  to  in  the  corres- 
pondence, and  they  were  given  for  certain  periods  as  purchases  of  thf^  plain- 
tiff^s  forbearance.  It  is  impossible  to  distinguish  this  case  from  ex  parte  Mure. 
A  security  is  only  a  security  whatever  may  be  its  form.  Whether  a  proviso 
for  redemption  is  or  is  not  introduced  is  of  no  consequence.  It  appears  from 
the  recitals  of  the  deed  in  ex  parte  Mure  that  the  assignment  was  intended  to 

be  a  security.  It  was  an  absolute  assignment  indeed,  but  it  was  made 
[*587]  'as  a  security  only.    If  ex  parte  Mure  is  to  be  supported,  it  is  *impo9- 

sible  to  distinguish  this  case  from  it,  except  that  our  case  is  much 
stronger  in  favor  of  the  assignor.  The  case  of  ex  parte  CHjford  has  no  appli- 
cation, for  it  was  a  case  between  co-sureties. 

The  ViobChancbllor : — The  question  here  is,  what  is  the  degree  of  dili- 
gence which  a  creditor  accepting  from  his  debtor,  by  way  of  collateral  secu- 
rity, the  assignment  of  a  judgment  received  by  that  debtor  against  a  stranger, 
is  bound  to  use  for  the  purpose  of  enforcing  satisfaction  of  that  judgment.  It 
is  not  necessary  to  determine  whether  such  a  creditor  is  bound,  at  all  events, 
to  use  legal  diligence  to  give  effect  to  the  judgment,  or  whether  he  may  remain 
passive  uniil  required  by  the  assignor  to  resort  to  legal  diligence.  Here  the 
creditor,  by  suing  out  execution,  assumed,  as  it  were,  the  posaession  or  con- 
trol of  this  judgment  in  exclusion  of  the  assignor,  and  is  within  the  principle 
which  charges  the  creditor  in  possession  of  property  held  by  him  as  a  security, 
not  only  with  what  he  actually  receives,  but  with  what  he  might  have  received 
but  for  his  wilful  default  or  neglect.  I  think  it  would  be  difficult  to  find  a  pnn- 
ciple  for  charging  such  a  creditor  sim'ply  upon  the  ground  that  he  gave  time 
to  the  debtor  upon  the  judgment ;  for  it  may  be  that  the  giving  of  time  is  a 
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provident  act,  and  affords  the  I>e8t  chance  of  recovering  the  debt.  In  referring 
it  to  the  master  to  take  an  account  oF  what  the  defendant  has  received,  or 
might  have  received  without  his  wdfii)  default  or  neglect,  in  reapect  of  the 
judgment  debt  assigned  to  him,  I  am,  in  truth,  following  the  authority  of  ex 
parte  Mure^  without  thinking  it  necessary,  for  the  purposes  of  this  case,  to  adopt 
all  the  principles  which  are  there  stated.[l] 


*Jf UNN  V.  Barlow.  [»688] 

1884  aOtkJftDimry.— Cr«iiaar.—AifHo/r«f«tmr. 

Tho  peraooal  reprasenUtive  nay  retain  lor  hii  own  debt,  aotwUbetaa4ing  a  decree  hai  bemmade 
in  a  eait  by  tbe  other  creditors  for  the  administration  of  the  assets,  and  notwithitanding  the  aseets 
oat  of  which  he  seeki  to  retain  his  debt  came  to  his  hands  after  the  decree. 

This  was  a  creditor's  suit.  Administration  to  the  deceased,  with  the  wilt 
annexed,  had  been  granted  to  the  defendant  Barlow  during  the  minority  of  the 
defendant  Weatberall,  the  son  and  heir  of  the  deceased.  In  August  1810,  the 
usual  decree  was  made.  About  the  end  of  that  year  or  tbe  commencement  of 
the  next  Weatberall  came  of  age,  and  consequently  tbe  administration  granted 
to  Barlow  ceased  ;  but,  in  May  1811,  another  administration  was  granted  to 
him  as  Weatherairs  attorney  ;  and  he  was  also  appointed  receiver  of  the  tes- 
tator's real  estates.  In  March  1818  he  died,  and  administration  de  bonis  non 
was  granted  to  Weatberall,  and  he  was  afterwards  appointed  receiver  of  the 
real  estates. 

Weatberall  having  received  moneys  on  aoooyot  of  the  personal  estate  as  ad* 
ministrator  which  he  had  not  accounted  for,  tbe  plaintiffs,  in  March  1622,  ob- 
tained an  order  that  he  should  account  before  the  master  for  all  such  sums  as 
he  had  then  or  thereafter  might  receive  as  the  personal  representative  of  his 
late  father  when  he  passed  his  accounts  before  the  master  as  receiver  of  the 
rents  and  profits  of  the  real  estates ;  and  the  master  was  required  to  include 
tbe  sum  due  in  respect  of  the  personal  estate  in  his  report  of  rents  and  profits. 

In  Barlow's  lifetime  Weatberall  bad  proved  a  debt,  under  the  decree  against 
bis  father^s  estate.  The  master  had  reported  him  a  creditor  for  part  of  the  sum 
proved,  and  he  was  afterwards  paid  part  of  that  sum. 

•Upon  a  motion  being  made   for   the   plainiiffs  that  WealheraB     [♦689] 
might  be  ordered  to  pay  into  court  tbe  whole  of  the  balance  report- 
ed due  from  him  in  respect  of  bis  faUier'a  personal  estate  under  the  orcjer  of 
March,  1822,  he  claimed  to  retain  the  balance  of  the  sum  which  the  master 
had  reported  due  to  hin^. 

Mr.  Tlmnjy,  in  aapfiart  of  the  aaotion,  said  that  ther^  ^t)id  be  dq  right  of 
retainer  in  respect  of  asseU  postessed  after  a  deoree  against  the  personal 

[1]  Vide  SmuuUrt  v.  MmkaU,  4  Hen.  6l  Muo.  455.    Cupel  t.  BuiUr,  9  Sim.  <8l  Sta.  457. 
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representative  for  an  account ;  that  the  decree  was  in  the  nature  of  a  judg- 
ment for  all  creditors ;  that  no  creditor  could  sustain  an  action  after  a  decree ; 
that  the  retainer  by  the  personal  representative  stood  in  the  place  of  the  cre- 
ditor's action ;  and  that,  as  there  could  be  no  action,  so  there  could  be  no  re- 
tainer. 

Mr.  Flather,  for  the  defendant  Weatherall,  cited  3  Black.  Com.  18  ;  Franks 
V.  Coaper,{a)  and  Robinson  v.  Chmming,{b)  and  said  that  an  objection  to  the 
right  of  retainer  in  that  case  would  have  Iain,  but  that  it  was  not  taken*  and 
that,  in  this  case  the  right  of  retainer  vested  in  Weatherall  previous  to  the 
decree ;  and  that  the  deccee  could  not  alter  the  situation  of  the  parties. 

Mr.  Tinney  in  reply,  distinguished  Robinson  v.  Gumming  from  the  present 
case,  saying  that  the  executor  in  that  case  seemed  to  have  retained  part  only  of 
his  debt,  |ind  that  the  question  was  whether  he  was  entitled  to  retain  partiality. 
The  Vice-Chancellor  : — The  decree  for  an  account  does  not 
[*590]  affect  the  legal  priorities  of  creditors ;  and  there  is  no  distinction  in  ^ihis 
respect  between  assets  possessed  prior  to  the  decree  and  subsequent 
to  the  decree.  I  cannot,  therefore,  find  a  principle  why  it  should  aflect  the 
legal  right  of  the  personal  representative  to  retain  out  of  future  assets  ;  and  I 
have  never  heard  of  any  authority  to  that  effect.  Order  the  defendant  to  pay 
into  court  the  balance  of  the  cum  reported  due  from  him,  after  deducting  the 
remainder  of  his  debt.[l] 


DOLOEBT  V.   RoTHSOHnjI. 

1824,  4th  TehroMXj.—SpeeiJie  performance, 

A  bill  will  lie  for  the  specific  perfonnanee  of  a  eontnot  for  thepniehuc  of  gov 
where  it  pmye  for  the  delivery  of  certificstei  which  giye  the  legal  title  to  the  atock. 

Time  is  of  the  essence  of  a  contract,  where  the  sabject  of  the  contract  is  of  such  a  nature  as 
to  be  exposed  to  a  daily  yariation  in  its  value. 

In  the  month  of  September,  1823,  the  defendant  contracted  to  grant  a  loan  to 
the  Neapolitan  government,  in  consideration  of  a  certain  annual  sum  to  be  paid  by 
that  government,  called  Neapolitan  rentes,  or  Neapolitan  stock.  This  stock  was 
brought  by  the  defendant  into  the  markety  in  the  manner  usual  in  cases  of  pub- 
blic  loans ;  and  the  mode  in  which  he  disposed  of  it  was  by  selling  scrip  receipts, 
which  were  issued  to  the  purchasers  on  their  paying  ten  per  cent  on  the  amount 

(a)4Ves.763.  •  (6)  9  Atk.  411. 

[1]  The  usual  direction  contained  in  decrees,  for  the  distribution  of  the  personal  estate  of  a  de- 
ceased debtor,  among  his  creditors,  to  pay  the  debts  in  a  due  ooune  of  administration  and  with- 
oat  preference,  Is  not  a  direetinn  to  disregard  legal  prioriCiea ;  bat  is  a  dinefioo  to  ptj  thooe  debts, 
wMeb  an  entHled  to  be  first  paid,  according  to  thefr  Isfol  prioritiaa,  hnH  lateaUy  and  «IUwiU  pea. 
feieneeas  to  debts  of  the  same  class,  where  no  legal  priority  exists.  AinelUy.BmdeUfmdMere^ 
7  Paige,  439. 
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of  tho  Stock.    In  these  scrip  receipts  it  was  expressed  that,  on  payment  o 
the  balance  on  or  before  the  1st  of  February,  1823,  with  four  per  cent  inte* 
rest  thereon  from  the  15th  October^  1822,  the  beaier  would  be  entitled  for 
that  amount  of  stock,  with  interest  from  the  1st  July,  1822. 

These  scrip  receipts  were  currently  sold  in  the  money  market,  in  the  months 
of  December,  1822.  and  January,  1823,  and  during  that  period  the 
plaintiff  purchased  sixteen  such   receipts,  which  would  ^altogether    [*d91]  * 
have  entitled  him  to  certificates  for  12,500  Neapolitan  rentes. 

On  the  24th  January,  1623,  the  defendant  caused  an  advertisement,  rela* 
tiTe  to  the  stock,. to  be  published  in  the  Morning  Chronicle  newspaper,  which 
was  thus  expressed :  "  At  the  request  of  several  df  the  holders  of  the  Nea- 
poh'tan  scrip  receipts,  a  fresh  extension  for  the  payment  of  the  balances  will 
be  granted  by  N.  M.  Uothschild,  as  follows :  viz.  five  per  cent  to  be  paid  on 
the  1st  February  next,  with  interest  due  on  the  receipts  up  to  that  day.*' 
The  advertisement  then  stated  at  length  that  the  remainder  of  the  balances 
were  to  be  paid  in  such  instalments  one  every  month ;  the  last  to  be  paid  on 
the  15th  August,  1823,  with  interest  at  four  per  cent  from  the  Ist  February 
on  each  instalment  as  it  became  due ;  and  it  then  proceeded  in  these  words : 
**  The  parties  who  intend  aivailing  themselves  of  this  arrangement  in  preference 
to  the  terms  proposed  in  the  advertisennent  of  the '11th  instant,  are  required, 
to  state  their  intention  at  the  time  of  leaving  their  receipts  at  Mr.  Roths- 
child^a  counting-house ;  as,  in  the  event  of  their  not  doing  so,  they  will  be 
considered  as  acceding  to  the  terms  contained  in  Mr.  Rothschild's  former 
advertisement.'' 

On  the  5th  February,  1823,  the  defendant  caused  the  following  advertise- 
ment to  be  published  in  the  same  newspaper, 

^  Neapolitan  k>an  of  1822.  Many  of  the  holders  of  the  Neapolitan  deposit  rc- 
ceipts'having  failed  to  comply  with  the  tenor  of  those  engagements  by  which  the 
parties  were  required  to  pay  the  balances  thereof  on  the  first  February, 
1823,  with  the  interest  accruing  *up  to  that  day,  and  not  having  [*592] 
availed  themselves  of  the  terms  proposed  for  their  accommodation  in 
the  advertisements  of  the  Uth  and  23d  January  last,  public  notice  is  given 
by  N.  M.  Rothschild  that  such  receipts  are  void,  that  the  deposit  money  is 
forfeited,  and  that  all  obligation  has  ceased  on  his  part  to  deliver  certificates 
at  a  future  period.  Being  desirous,  however,  that  no  individual  should  suffer 
unknowingly  on  this  occasion,  Mr.  Rothschild  hereby  notifies  that  he  will 
grant  to  the  holders  of  his  receipts  the  indulgence  of  one  week  from  this  date, 
either  to  pay  the  balances  due  by  them  on  the  1st  instant,  or  to  mal^e  the 
further  deposit  called  for  by  the  advertisements  of  the  11th  and  22d  January 
last.    5lh  February,  1823." 

On  the  12th  February,  1823,  the  defendant  caused  to  be  published  in  the 
same  newspaper  another  advertisement,  as  follows;  "Neapolitan  loan  of 

Vol.  I.  44 


594  CASES  IN  CHANCERY. 


1824.— Ddonl  ▼.  Rethtcbild. 


1822.  Referring  to  the  several  advertisements  of  the  11th  and  23d  January 
last,  and  5lh  February  instant,  which  have  appeared  in  the  public  papers,  giving 
an  extension  of  time  for  payment  of  the  balances  due  upon  such  receipts 
for  the  Neapolitan  loan,  N.  M.  Rothschild  informs  the  holders  of  the  scrip 
receipts,  that  the  loan  contracted  for  has  been  paid,  and  the  stock  certificates 
are  ready  for  delivery,  and  he  begs  that  those  who  have  not  accepted  the 
ferms  of  extension  of  payment  will  take  notice  that,  unless  the  terms 
are  accepted,  or  the  balances  and  interest  thereonT  paid,  on  or  before  the 
20th  day  of  February  instant,  he  will  consider  that  such  holders  of  scrip  re- 
ceipts do  not  intend  to  complete  their  contracts,  and  will  not  hereafter  claim  the 
certificates.  N.  M.  Rothschild  will,  iherefore,  after  the  20th  February  instant, 
dispose  of  or  keep  the  certificates  and  put  the  proceeds, or  value  of 
[•50a]  them  to  the  credit  of  •the  holders,  on  account  of  the  balances  and 
interest  due,  and  hold  them  accountable  to  him  for  any  loss  or  de- 
ficiency.    11th  February  1823." 

In  the  interval  between  these  advertisements  and  up  to  the  20th  of  Februa* 
ry  1823,  as  well  as  subsequently  to  that  day,  scrip  Receipts  of  the  Neapolitan 
Loan  continued  to  be  publicly  bought  and  sold  in  the  London  market,  with  the 
knowledge  of  the  defendant  On  the  12th  of  June  1823,  the  plfiintiflT  (who  had 
previously  told  the  defendant  of  his  having  purchased  the  sixteen  scrip  receipts,) 
applied  to  the  defendant  and  ofiered  to  pay  all  the  instalments  then  due  on  the 
receipts,  none  of  which  had  been  paid  except  the  original  deposit.  The  de- 
fendant having  refused  to  allow  the  plaintiff  to  do  this,  which  would  have  en* 
titled  him  to  the  certificates  as  if  the  instalments  had  been  regularly  paid  pur- 
suant to  the  tenor  of  the  receipts  or  of  the  advertisements,  the  present  bill  was 
filed. 

The  bill,  after  stating  the  various  facts  already  mentioned,  charged  that 
time  was  not,  in  equity,  of  the  essence  of  the  contract  contained  in  the  scrip 
receipts,  and  was  not  so  considered  by  the  defendant,  as  appeared  froni  the 
advertisements  ;  or  that,  if  time  ever  was  of  the  essence  of  the  contract,  the 
same  had  been  abandoned  and  waived  by  the  acts  and  conduct  of  the  de- 
fendant. 

The  prayer  of  the  bill  was,  that  an  account  might  be  taken  of  principal 
money  and  interest  due  to  the  defendant  for  the  instalments  on  the  scrip  receipts, 
and  that,  on  payment  of  the  amount  found  due  in  respect  of  such  instalments, 
the  defendant  might  be  decreed  to  deliver  the  certificates  on  the  six- 
[*594]  teen  scrip  receipts,  *8o'as  that  the  plaintiff  might  have  the  benefit  of 
them  and  of  the  12,500  Neapolitan  rentes:  that  an  account  might  be 
taken  of  the  amount  of  income  received  by  the  defendant  on  the  12,500  Nea- 
politan rentes :  that  the  plaintiff  might  have  credit  in  account  with  the  defend- 
ant for  the  amount  so  received  ;  and  that  the  defendant  might  be  decreed  to 
make  compensation  if  through  any  fall  in^  the  price  of  the  stock  the  certificates, 
when  delivered  to  the  plaintiff,  should  be  of  less  value  than  in  June  1823;  or« 
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if  tKe  defendant  had  disposed  of  the  certificates  and  should  be  unable  to  deliver 
them,  then  that  he  might  be  decreed  to  make  full  compensation  to  the  plain- 
tiff: or,  i(  the  court  should  think  that  the  plaintiff  was  not  entitled  to  any  part 
of  the  relief  before  prayed  for,  that  the  defendant  might  be  decreed  to  pay  back 
to  him  the  amount  of  the  original  deposit ;  and  that  the  defendant  might  be 
restrained  from  parting  with  the  certificates.     « 

To  this  bill  the  defendant  put  in  a  general  demurrer  for  want  of  equity. 

Mr.  Pemherion  for  the  demurrer : — 

1  The  subject  matter  of  the  contract  in  this  case  is  such  that  the  court  will 
not  decree  a  specific  performance,  but  wHI  leave  the  party  to  seek  a  remedy 
at  law  if  he  has  any.     Cud  v.  Ruiter,{a)  and  Nuibrown  v.   Tkomton,Q})  have 
established  the  principle  that  the  court  will  not  compel  the  specific  perfor- 
mance of  an  agreement  for  the  transfer  of  stock.[  1 J    The  same  princi  pie  applies 
to  the  present  case,  which  does  not  differ  from  the  others  on  this  point,  except 
in  the  circumstance  that  the  subject  of  the  contract  here  is  foreign 
stock.     ♦Neapolitan  slock  being  daily  in  the  market  here  is  as  much    [•SQS] 
within  the  general  doctrine  of  the  courts,  as  to  the  specific  perform- 
ance of  agreements  for  the  purchase  of  chattels  as  British  stock  ;  and  it  is  as 
clear  that  a  court  of  equity  will  not  entertain  a  bill  for  the  performance  of  a 
contract  for  the  sale  of  it,  as  that  it  would  not  entertain  a  bill  for  the  per- 
formance of  a  contract  to  sell  a  certain  number  of  casks  of  tallow  on  a  cer-« 
tain  day. 

II.  It  is  decided  that,  in  cases  as  to  the  specific  performance  of  agreements, 
there  must  Jbe  a  mutuality  of  remedy  between  the  parties.  Here  there  is  no 
mutuality.  There  is  no  contract  entered  into  with  the  defendant  by  the  plaintiff, 
or  any  individual  holder  of  scrip  receipts  to  pay  the  price.  It  is  quite  clear 
that  he  could  not  come  into  this  court  to  compel  them  to  pay.  He  has  only 
given  to  the  holders  of  these  receipts,  on  their  doing  certain  acts,  a  right  to 
certificates  for  Neapolitan  stock.  The  holders  have  contracted  to  do  nothing 
which  he  can  by  a  decree  of  any  court  specifically  compel  them  to  do.  The 
only  hold  he  has  upon  them  is  by  the  deposit  of  ten  per  cent. 

III.  Time  is  in  this  case  of  the  essence  of  the  contract.  The  question  is, 
whether  a  party  who  purchases  the  right  to  receive  a  certain  quantity  of  stock 
on  payment  of  money  on  a  certain  day,  after  allowing  the  day  fixed  upon  to 
pass  without  paying  the  money,  can,  when  he  finds  a  rise  in  the  price  of  the 
stock,  acquire  a  right  to  it  by  paying  the  money  at  a  period  long  after  that 
fixed  upon  for  the  payment.  In  this  case  there  is  a  lapse,  not  of  some  days, 
but  of  many  nwnths.  On  the  Ist  of  February  1823  Neapolitan 
♦stock  may  have  beeaat  a  discount,  so  as  to  make  the  holders  of  scrip  [*506] 
receipts  prefer  forfeiting  their  deposit  of  ten  per  cent.     But  if,  after 

(•)  1  P.  W.  570.  and  5  Vin.  Abr.  588.  (ft)  Ante,  174. 

[I]  Vide  BuiUr  v.  0»Jt«ar,  1  Dewiu.  382. 
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allowing  the  time  of  payment  to  elapse  for  any  such  reason,  the  stock  from 
intervening  political  events  should  happen  to  have  risen,  this  court  would 
hardly  be  disposed  to  assist  a  person  who  allowed  the  time  of  payment  to 
elapse,  to  come  forward  long  afterwards,  and  claim  the  same  benefit  to  which 
he  would  have  been  entitled  if  he  had  paid  his  money  in  due  time.  It  seems 
quite  manifest  that  this  is  pr9cisely  one  of  those  cases  in  which  the  court 
holds  time  to  be  of  the  essence  of  the  contract.  There  are  no  exact 
authorities  on  this  subject,  b  jcause  the  decisions  which  have  established  that 
the  court  will  not  entertain  a  suit  for  the  performance  of  a  contract  of  this 
kind,  proceed  on  this  wise  principle,  that,  before  performance  of  the  contract 
can  be  decreed,  the  lapse  of  time  may  have  altered  the  value  of  the  subject 
of  the  contract.  Seton  v.  81ade,{c)  Withy  v.  CoUk,{d)  The  principle  on 
which  Sparks  v.  Liverpool  Water  Works  Company{e)  was  decided,  is  exactly 
applicable  to  this  case.  It  is  impossible  to  imagine  any  property  as  to  which 
time  is  more  essentially  of  the  essence  of  the  contract  than  stock  in  public 
funds,  on  account  of  the  fluctuation  in  its  value. 

Mr.  Sugden  and  Mr.  Knight^  for  the  plaintiff: — The  two  principles  con- 
tended for  in  support  of  the  demurrer  are  neither  of  tliem  involved  in  the  de- 
cision of  the  present  case. 

I.  The  general  rule  that  the  court  will  not  decree  specific  perfor- 
[^597]  mance  of  an  agreement  for  the  transfer  W  stock,  must  be  admitted  ; 
and  it  proceeds  on  the  general  principle  thafany  one  l,000iL  of  slock 
IS  exactly  similar  to  another  1,0002.  of  the  same  stock.  The  case  of  Cud  v. 
Rutter^  quoted  on  the  othei'  side,  in  which  this  role  was  established,  is  much 
better  reported  in  5  Viner's  Abridgment,  538,  than  in  Peere  William's  reports ; 
and  it  is  remarkable  that,  in  that  case,  where  the  bill  prayed  for  the  specific 
performance  of  an  agreement  for  the  transfer  of  stock.  Lord  Chancellor  Par- 
ker did  not  dimiss  the  bill.  The  reason  that  an  action  at  law  is  a  sufficient 
remedy,  docs  not  apply  to  the  present  case,  where  the  plaintiff  is  prevented 
from  obtaining  relief  at  law,  not  by  any  conduct  of  his  own,  but  by  the  con- 
duct of  Rothschild.  It  is  perfectly  settled  that  it  is  no  answer  to  a  bill  for 
specific  performance  to  say  that  the  plaintiff  can  recover  no  damages  at  law. 
Thompson  v.  HarcourL{f)  But  what  distinguishes  this  case  from  those  in 
which  it  has  been  held  that  the  court  will  not  perform  an  agreement  to  trans- 
fer Slock  is,  that  this  bill  does  not  pray  for  the  transfer  of  stock.  It  prays 
that  the  defendant  may  deliver  to  the  plaintiff  certain  certificates  charged  to 
be  in  his  custody.  It  seeks  for  the  delivery  of  documents  by  which  the  plain- 
tiff can  establish  his  title  to  the  stock. 

IL  As  lo  time  being  of  the  essence  of  the  contract,  admitting  all  that  has 
been  urged  on  that  point,  what  relieves  the  case  of  the  plaintiff  from  any  ap- 
plication  of  that  principle,  is  the  charge  in  the  bill  that,  if  time  was  originally 

(0  7  Ve^  8fi5,        (i)  1  Tunicr»f  Rep.  78.       («)  13  Vm.  438.  (/)Bro.  P.  C,  193. 
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of  the  essence  of  the  contract,  it  has  been  waived  and  abandoned  by  the 
acts  of  the  defendant  The  various  advertisements  published  by  the 
^defendant,  and  particularly  that  of  the  I2ih  of  February  1823,  are  ex-  [*598] 
press  abandonments  of  the  time  fixed  by  the  original  agreement  ex- 
pressed in  the  scrip  receipts ;  for*  in  the  latter  advertisement,  he  expresses  that, 
if  the  payments  are  not  made  in  the  manner  therein  mentioned,  he  will  dispose  of 
the  certificates  and  consider  the  holders  of  the  receipts  liable  for  any  loss,  and 
put  the  proceeds  to  their  credit.  How  is  that  proceeding  consistent  with  the 
argument  that  time  is  of  the  essence  of  the  contract  T 

Mr.  Pemberton^  in  reply,  insisted  that  time  was  of  the  essence  of  the  con- 
tract, and  cited  Hagedoa  v.  Laing.{g) 

The  Vice  Chancellor  : — I  am  of  opinion  that,  inasmuch  as  this  bill  prays 
a  delivery  of  the  certificates  which  would  constitute  the  plaintiff  the  pro- 
prietor of  a  certain  quantity  of  stock,  the  bill  in  equity  will  hold  ;  because  a 
court  of  law  could  not  give  the  property,  but  could  ooly  give  a  remedy  in 
damages,  the  beneficial  cfllect  of  which  must  depend  upon  the  personal  respon- 
sibility of  the  party.[l]  I  consider  also  that  the  plaintiflTnot  being  the  original 
holder  of  the  scrip  but  merely  the  bearer,  may  not  be  able  to  maintain  any 
action  at  law  upon  the  contract,  and  that,  if  he  has  any  title,  it  must  be  in 
equity. 

Where  a  court  of  equity  holds  that  time  is  not  of  the  essence  of  a  contract, 
it  proceeds  upon  the  principle  that,  having  regard  to  the  nature  of  the  subject, 
time  is  immaterial  to  the  value,  and  is  urged  only  by  way  of  pretence 
and  evasion.f2]  But  that  principle  can  *have  no  application  to  a  case  [*599] 
like  the  present,  where  from  the  nature  of  the  subject  the  value  is  ex- 
posed to  daily  variation,  and  a  contract  which  was  disadvantageous  to  the 
plaintiflT  on  the  1st  February,  and  would  therefore  be  then  declined  by  him, 
might  be  highly  advantageous  to  him  on  the  2d  February.  It  is  true,  as 
stated  in  the  bill,  that  the  lime  menti!>ned  in  the  scrip  receipts  has  been  waived 
and  abandoned  by  the  advertisement. of  the  defendant:  but  that  waiver  was 
open  the  condition  that  the  holders  of  the  receipts  made  their  payments  at  the 
extended  times  stated  in  the  advertisements,  which  it  is  admitted  has  not  been 
done  by  the  plaintiff.  The  claim  of  the  plaintiflT  to  have  the  original  deposit 
of  (en  per  cent  returned  to  him,  as  being  retained  by  the  defendant  without 

(g)  1  Manli.  514. 

[1]  Vide  WUkey  t.  CoHU,  ante,  174 ;  Addtrlty  v.  Dixon,  pott,  607. 

[SJ  Pkitiei  may  bj  their  agreement  make  time,  of  the  essence  of  the  contract  WelU  y.  Smith, 
9  Edir.  78.  More  t.  Smodburgh,  8  Pai^e,  60t ;  Benedict  ▼.  Lynch,  1  (Johna.  Ch.  Aep.  370 ; 
Hatek  r.  OeM,  4  Johna.  Ch.  Rep.  559 ;  Coleoeh  y.  Butler,  1  Dceau.  307*  Where  the  agreement 
between  vqndor  and  parohaaer  wae,  that  it  ihould  be  void  if  the  purchaicr*!  counsel  should  be  of 
pfdaioa  that  a  marketable  title  could  n6t  be  make  by  a  certain  time  ;  and  the  counsel  being  of  that 
opmion,  a  bill  by  the  purchaiar  for  a  specific  performance  was  dismissed  with  costs.  WiUimne  v. 
Edwardst  3  Sun,  78. 
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consideration,  caooot  be  maintained,[l]  because  the  plaintiff  had  full  considera- 
tion Tor  that  deposit  in  the  option  which  the  scrip  receipts  gave  him  to  be- 
come the  proprietor  of  so  much  8tock«  by  payment  of  the  balance  of  the 
stipulated  price  on  the  day  named  ;  and  it  is  not  the  less  a  consideration  be- 
cause the  plaintiff  did  not  think  fit  to  avail  himself  of  the  option. 

Demurrer  allowed. 


[*G00]  *LiNOEN  V.  Simpson/ 

18S4,  llth  Febrntry.— P«r(iicr«. — SpaeyU  ptrfarm&mee. 

If,  upon  a  dinolution  of  pftrtoenhip,  it  in  agreed  that  certain  articles  of  the  partnenhip  stock  shall 
become  the  exclusive  property  of  one  of  the  partners,  and  that  a  certain  fund  shall  be  appropriated 
to  the  payment  of  the  debts,  and  that  fnnd  afterwards  proves  insufficient  for  the  pnrpose,  the  other 
partner  has  no  lien  on  those  articles  hi  respect  of  each  deScieney. 

A  court  of  equity  will  enforce  an  agreement  made  upon  a  dissolution  of  partnership,  that  a  parti. 
cular  book  UMd  in  the  trade  should  become  the  ezelusive  property  of  one  of  the  partners,  and  that 
a  copy  of  it  should  be  delivered  to  the  other. 

In  1815,  the  defendant  and  one  Ellis  entered  into  partnership  together  in  the 
trade  of  a  coach -founder  and  plater.    The  business  consisted  in  the  making  of 
metal  ornaments  for  carriages,  and  other  articles.    The  partners,  in  order  to 
enable  the  tradesmen  whom  they  supplied  with  these  articles,  to  give  them  or- 
ders in  the  most  convenient  manner,  furnished  them  with  books  containing 
plates  of  the  articles,  and  kept  themselves  two  books,  called  No.  1  and  No.  2, 
containing  similar  plates.    Every  plate  in  the  books  delivered  to  the  tradesmen 
was  numbered  ;  and  the  corresponding  plate  in  the  books  kept  by  the  partners 
had  the  same  number  annexed  to  it :  so  that  when  the  tradesmen  sent  orders 
for  any  of  the  articles,  instead  of  giving  a  description  of  them,  they  denoted 
them  by  the  numbers  annexed  to  those  articles  in  their  books,  and  the  manu- 
facturers, by  referring  to  the  books  No.  1  and  No.  2,  immediately  ascertained 
which  of  the  articles  the  tradesmen  wanted.    In  March  1820,  the  defendant 
and  Ellis  dissolved  partnership.    Upon  the  dissolution  they  agreed  that  the 
stock  in  trade  should  be  equally  divided  between  them  :  that  the  debts  due  to 
the  partnership  should  be  applied  in  payment  of  the  debts  due  from  it:  that  EU 
lis  should  have  the  book  called  No.  1,  and  the  derendant  that  called  No.2 ;  and 
that  each  of  them  should  have  a  copy  of  tlie  other's  book,  and  have  the  use  of 
the  original  until  the  copy  was  made.  *  The  stock  in  trade  was  accordingly 
divided  between  them :  the  books  No.  1  and  No.  2  were  placed 
[•601]    *in  the  hands  of  a  third  person  in  order  that  the  copies  might  be  made ; 
and  each  of  the  parties  began  to  carry  on  the  business  separately. 
Shortly  afterwards  Ellis  formed  a  partnership  with  one  Smith,  which  con* 
tinned  a  few  months  only.    He  then  entered  into  partnership  with  the  plain* 

[1]  Vide  KendiOl  t.  BeekBtt,  S  Rum.  &  Mylne,  88. 
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tiff;  and  soon  afterwards  a  separate  commission  of  bankrupt  issued  against  him* 
The  plaintiff  purchased  of  the  assignees  all  Ellis's  share  and  interest  in  the 
partnership  property,  stock  and  effects.  After  this  the  defendant  sent  a  mes- 
sage to  the  plaintifi)  saying  that  he  wanted  No.  2,  (the  copy  of  which  was  not 
then  completed)  for  the  purpose  of  making  an  article  by  it ;  and  it  was  accor- 
dingly delivered  to  the  defendant  for  that  purpose ;  but  upon  the  plaintiff  apply- 
ing to  have  it  returned,  the  defendant  refused  to  deliver  it  up,  alleging  as  a 
reason  for  his  so  doing,  that  the  debts  due  to  the  first  partnership  were  inade- 
quate to  pay  those  that  were  due  from  it,  and  that  Ellis's  estate  was  liable  to 
make  up  one  moiety  of  the  deficiency.  Under  these  circumstances  the  bill 
was  filed  to  enforce  the  plaintiff's  right  to  have  a  copy  of  No.  2  made  and  de- 
livered to  him. 

Mr.  Hart  and  Mr.  Farrer  for  the  plaintiff: — It  was  impossible  for  the  plaintiff 
to  adopt  any  other  course  than  that  of  applying  to  a  court  of  equity  for  the  re* 
lief  he  seeks,  for  no  action  at  law  could  have  been  brought  in  this  case.  The 
.  defendant  now  resists  part  only  of  the  original  agreement.  That  agreement 
has  been  fully  performed  in  every  respect,  except  as  to  the  making  of  this  copy. 
It  will  be  said  for  the  defendant  that  he  has  a  right  to  retain  this  book  because 
the  debts  of  the  partnership  are  not  paid.  We  admit  that  one  partner  cannot 
discharge  the  lien  which  the  creditors  have  on  the  partnership  property, 
but  he  *may  give  to  his  co- partner  a  separate  interest  in  all  or  in  any  [*602] 
part  of  the  partnership  property.  This  is  a  question,  not  between  the 
partners  and  the  creditors,  but  between  one  of  the  partners  and  a  person  claim- 
ing under  the  other.  This  lien  is  not  set  up  by  the  creditors,  but  by  one  of  the 
partners  for  his  own  benefit.  He  cannot  have  any  claim  upon  this  book,  ex- 
cept what  he  is  entitled  to  under  his  agreement  with  Ellis ;  and  the  setting  up 
of  this  lien  is  in  direct  breach  of  that  agreement. 

Mr.  Home  and  Mr.  Cooper  for  the  defendant,  insisted,  first,  that  a  court  of 
equity  could  not  interfere  in  this  case ;  secondly,  that,  if  it  could  interfere,  the 
plaintiff  could  only  stand  in  the  place  of  Ellis,  and  that  Ellis,  upon  the  whole, 
was  a  debtor  to  the  defendant  upon  the  partnership  accounts,  and  could  only 
have  the  relief  he  prayed  upon  the  terms  of  paying  what  was  90  due  to  the 
defendant ;  and  thirdly,  that  the  plaintiff  had  not  established  his  title  to  stand  in 
EIIis*s  place. 

The  Vicb-Chancellob  : — It  is  established  by  the  evidence  of  Elli?,  who  is 
a  good  witness  against  his  own  estate,  that  his  right  in  the  reference-books  be- 
came a  part  of  the  co-partnership  estate  of  himself  and  the  plaintiff,  and,  con- 
sequently, well  passed  to  the  plaintiff  by  the  purchase  from  the  assignees  of 
ElhVs  share  and  interest  in  the  co-partnership  estate,  stock  and  effects. 

I  fully  accede  to  the  proposition  that  the  plaintiff  can  stand,  as  against  the 
defendant,  in  no  better  situation  than  Ellis  himself  would  have  stood  if 
be  had  not  parted  with  his  interest  in  the  subject  of  the  suit ;  and,  *if  [*603] 
these  reference-books  remained  partnership  property,  it  would  be  un- 
questionable that  the  plaintiff  could  not  be  entitled  to  relief  without  a  general 
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arrangement  of  the  partnership  concerns ;  for,  until  such  general  arrangement, 
no  partner  can  claim  an  exclusive  righl  in  any  article  of  the  partnership  pro- 
perty. But  upon  a  dissolution  any  part  of  the  partnership  property  may*  by 
contract  of  the  partners,  be  converted  into  the  separate,  individual  property  of 
either ;  and  it  is  deer  here  that,  upon  the  dissolution  between  the  defendant 
and  Ellis,  the  reference-book  No.  1  became  the  separate  property  of  Ellis,  and 
the  reference- book  No.  2  became  the  separate  property  of  the  defendant,  sub- 
ject to  the  delivery  of  the  copy  to  Ellis  and  the  interim  inspection  in  the  mean 
time ;  and  the  claim  of  the  plaintiff  by  this  bill  does  not,  therefore,  refer  to  any 
article  of  partnership  property. 

It  is  argued  that  a  court  of  equity  will  not  interfere  in  such  a  matter.  The 
principle  upon  which  a  court  of  equity  interferes  to  enforce  contracts  is,  that 
the  particular  relief  prayed  cannot  be  had  in  a  court  of  law  ;  and  a  court  of 
{aw  has  no  means  of  compelling  this  defendant  to  permit  the  copy  of  No  2 
to  be  completed,  or  to  permit  the  interim  inspection  of  the  book  by  the  plain- 
tiffi[l]    Decree  therefore  according  to  the  prayer  of  the  bill,  with  costs. 


[*60i]  *RACKSTaAw  t).  Vile. 

1823,  15Ui  December.  1824,  20th  Febniary.— WiZZ. 

TetUtor  gave  his  ion  an  abtolate  interest  m  one^oorth  of  his  petBonal  estate ;  hot,  by  a  eodieil 
he  dirocted  that  bis  son's  share  should  be  only  for  the  life  of  himself  and  his  wife*  provided  they, 
had  no  issue ;  and  that,  at  their  death,  it  should  fafl  into  the  residue.  Held,  that  the  son  did  not 
take  absolutely,  but  subject  to  an  executory  bequest  over,  in  case  there  was  no  issue  of  himself 
and  his  wife  living  at  the  death  of  tlie  survivor. 

John  Smith  in  his  will,  after  making  a  provision  for  his  wife,  expressed 
himself  as  follows: 

<'  I  give  unto  my  son  William  John  Smith  all  my  right,  title  and  interest  in 
one  moiety  of  the  house  and  premises.  No  78,  Blackman*Street,  South wark ; 
this  1  value  at  500/ ;  and,  as  he  has  received  of  me  in  cash  500Z.  I  request 
that  1,000Z.  be  deducted  from  his  fourth  equal  share  of  my  whole  property  in- 
tended to  be  divided  between  my  four  children;  that  is  to  say,  all  my  real 
and  personal  estate,  of  whatever  nature  or  description,  which  I  may  die  pos- 
sessed of,  together  with  the  rest  and  residue  of  that  which  I  have  herein  given 
to  my  wife,  at  her  decease,  shall  be  equally  divided,  share  and  share  alike* 
between  my  son  as  aforesaid,  subject  to  the  deduction  above-stated,  to  my 
daughter  Mary  Ann  Blunt,  my  daughter  Elizabeth  Margaret  Smith,  and  my 
daughter  Sarah  Smith,  and  their  respective  heirs,  but  not  to  be  subject  to  the 
debts  or  contfol  of  the  husband  of  my  daughter  Mary  Ann  Blunt,  or  of  the 

[1]  Vide  DsUtret  v.  Roth9child,  ante,  590. 
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husband  which  either  of  them  may  marry.  My  daaghter  Mary  Ann  having 
received  5O0L  at  her  marriage  with  Robert  Blunt,  I  request  that  sum  to  t^ 
deducted  from  her  fourth  part  also ;  and,  should  either  or  both  of  my  other 
daughters  receive  their  marriage  portions  before  my  decease,  the  deductions 
are  to  be  made  in  like  manner,  to  the  intent  that  each  one  shall  have  an  equal 
share ;  and,  in  case  df  the  demise  of  either  of  my  children  before  they 
arrive  at  the  age  of  twenty-one  years,  the  deceased's  *share  shall  fall  [*605] 
into  and  become  a  part  of  the  rest  and  residue,  for  the  benefit  of  the 
survivors,  their  heirs  and  executors." 

The  testator  afterwards  made  the  following  codicils  to  his  will : 

'*  By  way  of  codicil  to  my  will  :  I  hereby  request  that  the  equal  share  of 
my  estate  which  may  fall  to  my  son  William  John  Smith,  may  be  only  for  tha 
term  of  his  own  and  his  wife's  natural  lives,  provided  there  is  no  issue  but, 
that  at  their  decease,  it  shall  become  a  part  of  and  fall  into  the  rest  and 
residue." 

**  By  way  of  second  codicil  to  my  will :  I  hereby  request  that  the  portion 
or  share  of  whatever  properly  I  may  die  possessed  of,  which  I   have  be- 
queathed to  my  son  William  John  Smith,  shall  be  only  for  the  natural  life  of 
^himself  and  his  wife,  provided  they  have  no  issue;  and,  at  their  death,  it  shall 
become  a  part  of  the  rest  and  residue." 

Both  these  codicils  were  unattested* 

The  bill  was  filed  by  Samuel  Sambrook  Rackstraw  and  Blizabeth  Margaret 
faia  wife,  fone  of  the  testator's  daughters,)  and  Sarah  Smith,  another  of  the 
testator's  daughters,  against  the  executor,  the  widow,  Mr.  and  Mrs.  Blunt,  and 
William  John  Smith.  It  charged  that,  if  William  John  Smith  died  without 
leaving  issue  by  his  wife  him  surviving,  his  interest  in  the  testator's  personal 
estate  would  become  vested  in  Elizabeth  Margaret  Rackstraw,  Sarah  Smith, 
and  Mary  Ann  Blunt.  It  prayed  that  an  account  might  be  taken  of 
the  testator's  personal  estate  possessed  by  his  ^executor ;  that  it  might  [*606] 
be  applied  in  a  due  course  of  administration  :  and  that  one  fourth  part 
of  the  clear  surplus,  less  the  sum  of  1,000/.  might  be  laid  out  and  invested  at 
interest  for  the  benefit  of  William  John  Smith  during  the  life  of  himself  and 
bis  wife,  and,  in  case  they  should  leave  no  issue  them  surviving,  for  the  benefit 
of  Elizabeth  Margaret  Rackstraw,  Sarah  Smith,  and  Mary  Ann  Blunt,  in 
equal  shares  and  proportions. 

William  John  Smith,  by  his  answer,  insisted  that  his  share  of  the  testator's 
estate  ought  to  be  paid  to  him  for  his  own  absolute  use  and  benefit. 

Mr.  HeaU  and  Mr.  Bickerstetlh  for  the  plaintifis,  contended  that  William 
John  Smith  did  not  take  an  absolute  interest  in  the  one  fourth  of  llhe  testator's 
estate  which  was  bequeathed  to  him  ;  but  that,  under  the  codicils,  it  would  go 
over  to  his  sisters  in  case  there  was  no  issue  of  himself  and  his  wife  living  at 
the  decease  of  the  survivor  of  them. 

Mr.  Sndgen  and  Mr.  Moore,  for  the  defendant  William  John  Smith,  said 
Vol.  I.  46 
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that,  as  a  devi«e  to  a  person,  and,  provided  he  had  no  issue,  then  over  to 

another,  would  give  the  first  laker  an  estate  tail  io  lands,  so  it  would  give  the 

absolute  interest  In  personal  estate ;  and  that  the  failure  of  issue  was  to  be 

considered  as  a  general  failure  of  issue,  and  could  not  be  confined  to  the 

death  of  the  survivor  of  the  husband  and  wife,  tioless  words  could  be  found 

either  in  the  will  or  codicils,  which  expressly  limited  it  to  that  event. 

The  Vicb-Chancbllor:— This  codicil,  being  unattested,  speaks  only 

[•607]    as  to  personal  estate.    The  will  and  codicil,  taken  together,  •give 

the  personal  estate,  in  the  first  instance,  absolutely  to  the  son  W.  J. 

Smith,  with  a  good  limitation  over,  by  way  of  executory  devise,  at  the  death 

of  the  survivor  of  himself  and  his  wife,  if  there  be  no  issue  then  living.    The 

ftiiiore  of  issue  is  plainly  confined  to  the  death  of  the  survivor,  by  the  direction 

that  the  share  of  W.  J.  Smith  is  to  become  a  part  of  the  rest  and  residue  at 

their  death.[l] 


Adperlby  v.  Dixok. 


1823,  8th  December ;  1824, 23d  February.— /5pect>Jc  performance. 

Specific  performaoee  decree,  at  the  tuit  of  the  vendor,  of  a  contract  for  the  nle  of  debts  piored 
under  a  eomminion  of  bankrupt. 

Thb  plaintifis  having  purchased  and  taken  assignments  of  certain  debta 
which  had  been  proved  under  two  commissions  of  bankrupt,  agreed  to  sell 
them  to  the  defendant  for  2s-  Sd.  in  the  pound. 

The  defendant's  solicitor,  accordingly,  gave  notice  of  the  sale  to  the  as- 
signees, and  prepared  an  assignment  of  the  debts,  and  the  plaintiffs,  notwith- 
standing the  purchase  money  had  not  been  paid,  executed  it,  and  signed  the 
receipt  for  the  consideration  money,  and  left  it  in  the  solicitor's  hands.  The 
bill  was  filed  to  compel  the  defendant  specifically  to  perform  the  agreement, 
and  to  pay  the  purchase  money  to  the  plaintiffs. 

The  defendant,  by  his  answer,  submitted  that  the  matter  of  the  agreement 
was  not  the  proper  subject  of  a  bill  in  equity  for  a  specific  performance ;  and 
claimed  the  same  benefit  as  if  he  had  demurred  to  the  bill. 

Mr.  Sugden  and  Mr.  Garratt  for  the  plaintiffs : — It  is  not  stated  in  the  bill 
whether  this  agreement  was  in  writing  or  not.  But  that  is  not  ma- 
[•608]  terial,  as  it  •has  been  decided  that  an  agreement  for  the  sale  of  a 
debt  is  not  within  the  statute  of  frauds.    An$Uy  v.  Marden.{a) 

(a)  1  New  Rep.  124. 

[1]  A  gift  over  of  money  upon  the  death  of  a  le|^tee  without  issue  is  void,  unless  from  the  werdi 
of  the  will  if  can  bo  collected  that  the  tesUtor  meant  a  deaUi  without  issue  at  the  time  of  tbs 
death  of  the  legatee.    Lepine  7.  Ferurd,  2  Ross.  &  Myhie,  378. 
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With  respect  to  the  questiont  whether  this  court  has  jurisdiction  to  decree  a 
specific  performance  of  an  agreement  for  the  sale  of  a  debt,  the  case  of  Wright 
V.  Bell(p)  conCains  the  judgment  of  the  late  chief  baron  upon  the  very  point. 
That  case  was  discussed  before  your  honor  in  Withy  t.  Cotlle,(€)  and  your 
honor  there  decreed  a  specific  performance  of  an  agreement  for  the  purchase 
of  an  annuity  payable  out  of  the  dividends  of  stock.  It  is  settled  that  a 
person  who  wants  a  specific  chattel  may  come  into  this  court  to  have  it  de- 
livered to  him,  as  in  the  case  of  the  Pusey  horn,((/)  and  the  tobacco-box. (e) 
If  then  the  purchaser  in  this  case  might  have  filed  a  bill  for  a  specific  per- 
formance of  the  agreement,  the  vendors  must  have  the  same  privilege ;  for  the* 
remedy  must  be  mutual.  The  reason  why  the  court  refuses  to  decree  a 
specific  performance  of  a  contract  for  a  transfer  of  stock,  is  that  one  sum  of 
stock  is  the  same  as  another.  Here  the  plaintiffs  cannot  get  what  they  have 
contracted  for,  except  by  the  aid  of  this  court.  They  want  not  the  money 
of  any  particular  person,  but  the  sum  for  which  they  have  agreed  to  sell  these 
debts.  If  they  went  to  law  they  might  get  more  or  less;  but  they  have  a  right  to 
have  the  very  sum  of  money.  Independently  of  this,  the  plaintiffs  are  entitled 
to  the  benefit  of  the  defendant's  oath,  and  to  call  upon  him  to  say 
whether  there  was  or  was  not  such  a  contract  as  is  stated  in  *the  bill,  [*609] 
and  also  to  have  a  lien  on  the  subject  which  they  have  contracted  to 
sell.  Lewis  v.  Lord  Lechmere.(f)  We  submit,  therefore,  that,  both  upon 
principle  and  authority,  the  plaintiffs  are  entitled  to'the  relief  prayed  by  this 
bill. 

Mr.  Hart  and  Mr.  Treslove  for  the  defendant : — As  the  assignment  of 
these  debts  has  been  executed  and  delivered  to  the  defendant's  solicitor, 
nothing  remains  to  be  done  but  the  payment  of  the  money.  If  the  court, 
therefore,  were  to  make  a  decree  in  this  case  it  would,  in  effect,  be  nothing 
more  than  a  verdict  in  an  action  of  assumpsit  for  the  amount  of  the  purchase 
money.  A  court  of  equity  lends  its  aid  to  the  execution  of  executory  agree- 
menU  only.    Here  the  plaintiff^s  demand  is  a  mere  legal  debt. 

It  is  not  clear  that  in  the  converse  of  this  case  relief  would  have  been 
given  in  this  court.  Suppose  the  defendant  had  filed  a  bill  for  a  specific  per- 
formance of  this  agreement,  would  it  not  have  been  said  that  this  court  gives 
relief  only  where  the  specific  thing  is  wanted  and  damages  are  not  a  suffi- 
cient compensation?     Buxton  v.  Lister, {g)  DoHson  v.  Westbrook.{h) 

The  case  of  Wright  v.  Bell  differs  from  this  case  ;  for  there  the  defendant 
waived  aU  objections  except  as  to  the  title,  and  the  lord  chief  baron  notices 
that  circumstance  in  his  judgment.  This  is  not  the  case  here  ;  for  this  de- 
fendant insists  upon  the  want  of  jurisdiction  in  this  court  to  decree  a  specific 
performance  in  the  present  case. 

{b)  Dan.  95.  (0  Ante,  174.  {d)  Pusey  v.  PMey,\  Vern.  273. 

(«)  FelU  ▼.  Read,  3  Vet.  70.    See  also  Duke  of  Somereet  ▼.  Cookeon,  3  P.  W.  830. 
(/)  10  Mod.  503.  506.  {g)  3  Atk.  383.  C*)  5  Vin.  Ab.  548,  pi.  22. 
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[^610]  *Mr.  Stigden  in  reply  said,  that  whether  the  court  could  or  could 
not  decree  a  specific  performance  of  the  agreement  must  depend 
upon  the  nature  of  it,  and  not  upon  the  proceedings  which  had  been  taken 
towards  its  completion ;  and  that,  if  the  plaintiffs  were  entitled  to  that  relief 
upon  general  principles,  it  would  be  hard  to  deprive  them  of  it  because  they 
had  performed  their  part  of  the  contract. 

The  Vice-Chancbllor  : — Courts  of  equity  decree  the  specific  perform- 
ance of  contracts,  not  upon  any  distinction  between  realty  and  personalty,  but 
because  damages  at  law  may  not,  in  the  particular  case,  afford  a  complete 
remedy.  Thus  a  court  of  equity  decrees  performance  of  a  contract  for 
land,  not  because  of  the  real  nature  of  the  land,  but  because  damages  at 
law,  which  must  be  calculated  upon  the  general  money-value  of  the  land, 
may  not  be  a  complete  remedy  to  the  purchaser,  to  whom  the  land  may 
have  a  peculiar  and  special  value.  So  a  court  of  equity  will  not,  generally, 
decree  performance  of  a  contract  for  the  sale  of  stock  or  goods,  not  because 
of  their  personal  nature,  but  because  damages  at  law,  calculated  upon  the 
market-price  of  the  stock  or  goods,  are  as  complete  a  remedy  to  the  purcha- 
ser as  the  delivery  of  the  stock  or  goods  contracted  for  ;  inasmuch  as,  with  the 
damages,  he  may  purchase  the  same  quantity  of  the  like  stock  or  goods. 

In  Taylor  v.  Neville^  cited  in  Buxton  v.  Lister,  specific  performance  was 
decreed  of  a  contract  for  the  sale  of  800  tons  of  iron,  to  be  delivered  and  paid 
for  in  a  certain  number  of  years  and  by  instalments ;  and  the  reason  given 
by  Lord  Hardwicke,  is  that  such  sort  of  contracts  differ  from  those 
[•611]  that  are  immediately  to  be  executed,  •And  they  do  differ  in  this 
respect,  that  the^profit  upon  the  contract  being  to  depend  upon  future 
events,  cannot  be  correctly  estimated  in  damages  where  the  calculation  must 
•proceed  upon  conjecture.  In  such  a  case  to  compel  a  party  to  accept 
damages  for  the  non- performance  of  his  contract,  is  to  compel  him  to  sell  the 
actual  profit  which  may  arise  from  it,  at  a  conjectural  price.  In  Ball  v. 
Coggs(t)  specific  performance  was  decreed  in  the  house  of  lords  of  a  contract 
to  pay  the  plaintiff  a  certain  annual  sum  for  his  life,  and  also  a  certain  other 
sum  for  every  hundred  weight  of  brass  wire  manufactured  by  the^defendant 
during  the  life  of  the  plaintiff.  The  same  principle  is  to  be  applied  to  this  case. 
Damages  might  be  no  complete  remedy,  being  to  be  calculated  merely  by  con- 
jecture ;  and  to  compel  the  plaintiff  in  such  a  case  to  take  damages  would  be  to 
compel  him  to  sell  the  annual  provision  during  his  life  for  which  he  had  contract- 
edy  at  a  conjectural  price.  In  Buxton  v.  Lister,  Lord  Hardwicke  puts  the  case 
of  a  ship  carpenter  purchasing  timber  which  was  peculiarly  convenient  to  him 
by  reason  of  its  vicinity  ;  and  also  the  case  of  an  owner  of  land  covered  with 
timber  contracting  to  sell  his  timber  in  order  to  clear  his  land ;  and  assumes  that 
aSf  in  both  those  cases,  damages  would  not,  by  reason  of  the  special  circum- 
stances be  a  complete  remedy,  equity  would  decree  a  specific  performance. 

(0  1  Bro.  P.  C.  140. 
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The  present  case  being  a  contract  For  the  sale  of  the  uncertain  dividends 
which  may  become  payable  from  the  estates  of  the  two  bankrupts,  it  appears 
to  me  that,  upon  the  principle  established  by  the  cases  of  Ball  v. 
CoggSt  nnd  Taylor  v.  Netnlle,  a  court  of  equity  •will  decree  spe-  [•612] 
cific  performance,  because  damages  at  law  cannot  accurately  repre- 
sent the  value  of  the  future  dividends;  and  to  compel  this  purchaser  to  take 
such  damages  would  be  to  compel  him  to  sell  these  dividends  at  a  conjectural 
price. 

It  is  true  that  the  present  bill  is  not  filed  by  the  purchaser,  but  by  the  ven- 
dor, who  seeks,  not  the  uncertain  dividends,  but  the  certain  sum  to  be  paid  for 
them.  It  has,  however,  been  settled,  by  repeated  decisions  that  the  remedy, 
10  equity  must  be  mutual ;  and  that,  where  a  bill  will  lie  for  the  purchaser,"  in 
will  also  lie  for  the  vendor,[l] 


Corbet  v.  Corbet. 


1824,  23d  and  24th  Febraary.— Doioer.— Jotnftir«. 

Widow  held  to  be  barred  of  her  dower  ia  eqaity  by  a  rent-ebarge  granted  io  tmatfor  her  by  way 
or  jointiire  by  the  maxriage  aettlameiit,  to  which  her  father  was  a  party,  although  ahe  was  an  in- 
fant at  the  Ume  of  the  marriage,  and  the  rent-charge  failed  by  defect  of  title  in  the  husband,  and 
was  afterwards  confirmed  by  deed  and  recovery  daring  the  coverture ;  which,  though  they  proved 
a  valid  coofirmation,  might  have  been  defeated  if  there  had  been  a  son  of  the  marriage. 

Wife  evicted  of  jointure  is  by  stat.  27  Hen.  Till,  c  10,  s.  7,  entitled  to  dower  only  pro  ianto. 

Grant  of  a  rent-oharge  oat  of  particnlar  lands  to  an  infant,  in  consideration  of  marriage,  for  her 
jointure,  thongh  the  grantor  be  afterwards  evicted,  being  in  equity  a  general  agreement  to  grant  a 
leni-chaxge  of  that  amount  out  of  some  lands,  will  bind  the  infant  if  her  parent  or  guardian  assent- 
ed to  it. 

This  was  a  bill  by  a  widow,  claiming  dower  out  of  the  estates  of,  which  her 
husband  was  seised. 

At  the  time  of  the  marriage  between  the  plaintiff  and  Edward  Corbet,  her 
late  husband,  he  was,  under  a  settlement  made  in  the  year  1758,  entitled,  as 
tenant  for  life  in  possession,  to  certain  freehold  estates  in  the  county  of  Meri- 
oneth, with  remainder  to  his  first  and  other  sons  in  tail,  with  remainders  over, 
with  power  to  grant  to  the  use  of  any  wife  he  should  marry,  as  a  jointure,  such 
part  of  the  estates  comprised  in  the  settlement  as  he  should  think  fit,  so  as  such 
jointure  should  not  exceed  the  sum  of  10/.  yearly  for  every  100/.  which 
*he  should  receive  as  a  fortune  with  such  wife ;  and  so  as  the  fortune  [*613] 
of  such  wife  should  be  settled  upon  the  children  of  the  marriage ;  and 
if  no  child  or  children,  so  as  her  fortune  should  be  applied  in  discharge  of  in- 
cumbrances upon  the  estates. 

The  plaintiff,  at  the  time  of  her  marriage,  was  an  infant  of  the  age  of  nine- 
teen, and  bad  no  fortune. 

[1]  Vide  WUhy  v.  CottU,  ante,  174.    Ha$Min  v.  Dinmfm'd,  3  Edw.  531. 
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By  an  indenture,  dated  the  4th  of  September  1813,  executed  previously  to 
and  in  contemplation  of  the  marriage,  and  made  between  Edward  Corbet  of 
the  first  part,  the  plaintiff  and  her  father  of  the  second  part,  and  two  trustees 
of  the  third  part,  Edward  Corbet,  in  consideration  of  the  marriage,  granted 
and  confirmed  to  the  trustees,  their  executors,  administrators  and  assigns,  a 
yearly  rent-charge  of  lOOZ.  for  the  natural  life  of  the  plaintiif,  in  case  she  sur- 
vived him,  to  be  issuing  out  of  the  estates  and  hereditaments  after  mentioned, 
with  powers  of  entry  and  distress  ,  and  for  better  securing  the  payment  of  the 
rent  charge,  and  by  virtue  of  the  power  contained  in  the  settlement  of  1758, 
Edward  Corbet  demised  to  the  trustees,  their  executors,  administrators  and 
assigns,  part  of  the  estates  comprised  in  the  settlement  of  1758,  for  the  term  of 
99  years  if  the  plaintiff  should  so  long  live,  without  impeachment  of  waste 
upon  trust  to  secure  the  reni-charge  of  100/. ;  and,  in  case  of  his  decease 
leaving  the  plaintiff  surviving  him,  to  pay  it  to  the  plaintiff  for  her  life ;  and  it 
was  thereby  agreed  between  all  parties  that  the  rent-charge  and  the  other 
provisions  thereby  made  for  the  plaintiff  should  be  in  full  for  her  jointure  and 

in  bar  of  her  dower. 
[*614]  *The  marriage  took  place  soon  after  the  date  of  this  deed.  It  was 
afterwards  discovered  that,  as  the  plaintiff  had  no  fortune,  the  rent- 
charge  could  not  be  granted  under  the  power  in  the  settlement  of  1758.  There 
was  issue  of  the  marriage  only  one  daughter.  Edward  Corbet,  upon  dinco- 
veriog  the  defect  in  the  grant  of  the  rent-charge,  applied  to  the  next 
tenant  in  tail  in  remainder  expectant  on  his  own  death  without  issue  to 
confirm  the  rent-charge.  The  next  tenant  in  tail  accordingly  agreed  to  con- 
firm it ;  and  a  recovery  of  the  estates  was  suffered  in  1819,  the  uses  of  which 
were,  by  an  indenture  duly  executed,  and  to  which  the  plaintiff  was  named  aa 
a  party,  declared  to  secure  the  rent-charge  of  100/.  to  the  plaintiff  for  her 
jointure. 

Edwarcf  Corbet  being  also  seised  in  fee  of  other  estates  devised  them  to  va- 
rious persons,  who  were  defendants  to  this  bill. 
Edward  Corbet  died  in  1820,  leaving  issue  only  one  daughter,  an  infant. 
The  bill  waived  the  jointure  of  100/.  a  year,  and  charged  that  the  settle- 
ment of  1813  was  fraudulent  and  delusive ;  and  that  the  recovery  and  the  deed 
declaring  the  uses  of  it  were  executed  without  her  knowledge,  without  her 
being  consulted  upon  the  subject,  and  during  her  coverture. 

The  defendants,  by  their  answer,  insisted  that  the  rent-charge  of  100/.  to 
the  plaintiff  was  a  bar  to  her  dower. 
[*615]       *The  cause  now  came  on  to  be  heard. 

Mr.  Sugden  and  Mr.  /.  Martin^  for  the  plaintiff: — The  instrument 
by  which  the  jointure  was  created  in  this  case  is  a  mere  nullity*  It  professes 
to  be  granted  pursuant  to  a  power,  according  to  the  terms  of  which  it  could 
not  be  a  valid  jointure  to  the  plaintiff,  because  she  had  no  fortune.  It  is  now 
perfectly  established  that  an  infant  cannot  be  barred  of  her  dower,  unless  the 
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provisbo  io  lieu  of  dower  is  as  certaio  as  the  dower  itself.     Drury  v.  Drury,{a) 
Carruihers  ▼.  Cafruiher9.(P)    In  the  latter  case  it  was  held  that  the  wife  was 
not  bound  by  the  jointure*  because  it  might  have  happened  according  to  the 
limitations,  that  it  could  not  come  into  possession  immediately  en  the  death  of 
the  husband.     It  is  indeed  mentioned  by  Lord  Eldon,  in  Milner  v.  Lot'd  Hare" 
Vfood^{c)  that  Lord  Thurlow  agreed  with-  Lord  Norihington  in  thinking  a  fe- 
male infant  could  not  be  bound  by  a  settlement.    But  that  fact  is  now  mere 
matter  of  curiosity ;  because,  since  the  decision  in  Drury  v.  Drury  by  the 
house  of  lords,  the  law  must  be  considered  as  settled,  that  (he  infant  may  be 
bound  if  the  jointure  be  certain  and  proper  in  all  respects.     In  Carruthers  v. 
CarrutherSf{d)  the  master  of  the  rolls  discusses  die  very  question  that  arises 
in  this  case,  for  he  says :  **  It  is  said  that  guardians  have  a  power  to  bind  the 
right  of  the  iufant ;  but  I  think  Drury  v.  Drury  did  not  mean  to  decide  that,  if 
the  provision  had  not  been  certain,  or  if  she  was  only  to  take  upon  a 
remote  contingency.    Before  I  perform  an  'agreement,  I  must  see  that    [*616] 
it  is  reasonable.''    And  a  little  afterwards  he  says  what  is  exactly  ap- 
plicable to  this  case:  *'  suppose  she  had  had  a  jointure  which  turned  out  to  be 
bady  I  mean  which  would  not  have  afforded  her  the  same  advantage  which  she 
would  have  had  from  her  dower,  would  that  have  bound  her.    If  it  is  good  at  all 
it  must  be  from  the  making  of  the  settlement."    The  very  same  doctrine  was 
acted   upon  in  Smith  v.  Smith.(e)     Cary  v.  WilH${f)  goea  much  farther ;  but 
k  must  be  admitted  that,  since  Drury  v.  Drury,  the  extent  of  the  doctrine  laid 
down  there  has  been  qualified.    Here  the  husband  had  no  right  to  grant  the 
reoC-cfaarge ;  he  was  mere  tenant  for  life  ;  and  the  settlement  refers  to  a  power 
of  which  it  cannot  be  a  valid  execution.     The  question  then  is,  whether  the 
subsequent  deed  of  1819  was  a  confirmation  of  the  deed  of  1613,  so  as  to  make 
a  valid  jointure  in' bar  of  dower?    Lord  Alvanley  says  that,  if  a  jointure  be 
good  at  all,  it  must  be  good  from  the  date  of  it.    The  slat.  27  Hen.  VIH.  of 
uses,  on  which  the  doctrine  of  dower  rests,  provides  that,  where  any  prov^ 
sion  is  made  for  a  woman  by  jointure  after  marriage,  the  wife  has  her  election;. 
It  is  impossible  to  put  this  case  higher  than  a  case  of  jointure  after  marriage. 
The  plaintiff  has  therefore  a  right  to  elect*    The  rule  that  the  jointure,  to  be  » 
good  bar,  must  be  good  at  the  lime  when  it  is  made,  is  quite  inconsistent  with 
the  notion  that  the  deed  of  1818  is  a  valid  confirmation  of  the  jointure  so  as  to 
exclude  the  right  to  dower ;  because  it  was  not  a  good  confirmation  at  the  time 
when  it  was  made.    If  the  plaintiff  had  had  male  issue,  her  son  would  have 
been  tenant  in  tail,  and  the  recovery  cquM  not  have  made  the  rent-charge 
good. 

*Mr.  Fmblanque,  Mr.  Tempk  and  Mr.  Ward,  for  the  defendants :—    [*617] 
Both  Lord  Hardwicke  and  Lord  Mansfield  who  concurred  in  the  deci- 
sion in  Drury  v.  Drury,  in  the  reasons  which  they  gave  for  the  opinion,  state 

(a)  3  Eden.  89 ;  WUmot'i  Judgments  aad  Opinioni,  177.  (h)  4  Sia  C.  C.  500. 

(^18yM.375.       (4>4Bio.O.C.M3.       («)5Vef.l8».         (/)  9  Vin.  Abr.  349»]^.  18. 
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caseg  which  are  exactly  applicable  to  the  present,  and  show  that  this  is  a  valid 
jointure.  Lord  Hardwicke  is  particular  8ay8,(^)  that*  even  where  the  agree* 
ment  is  originally  bad*  if  there  be  a  general  agreement  it  will  be  good.  The 
cases  of  Vizard  v.  Langden{h)  and  DavHa  v.  Davila{i)  are  decisive  on  this 
point.  The  only  question  is,  whether  there  is  an  agreement  on  the  part  of  the 
husband.  The  deed  of  1813  is  decisive  as  to  this,  for  it  states  an  agreement. 
It  is  true  that  the  agreement  could  not  be  carried  into  efiect  by  that  deed  ;  but 
it  is  not  the  less  binding,  and  the  plaintiff  has  no  cause  for  complaint.  Though 
the  agreement  be  not  binding  on  the  lands  which  purport  to  be  charged  with 
it  by  the  deed  of  1813,  yot  the  court  will  enforce  it  as  to  lands  of  adequate 
value.  The  charges  of  fraud  in  the  bill  are  wholly  unsupported  and  must  be 
abandoned.  Both  the  plaintiff  and  her  father  were  parties  to  the  deed,  and 
there  is  no  pretence  for  saying  more  than  that  there  was  a  mere  failure  of  title 
owing  to  mistake.  If  the  plaintiff  had  been  adult  at  the  time  of  executing  the 
deed  of  1813,  she  would  certainly  have  been  bound  by  it.  Simpson  v.  Outier^ 
idge,{k)     But  the  law  holds  that,  where  an  infant  is  dealing   by  her  legal 

guardian,  in  such  a  case  she  shall  be  bound  by  the  deed.     If  this  had 
[*616]    been  the  case  of  a  legal  jointure,  there  can  be  no  doubt  that  *the  infant 

would  have  been  bound  by  the  8tatute.(/)  It  is  a  mistake  to  suppose 
that,  under  the  statute  27  Hen.  VIII.  if  the  title  to  the  jointure  fails,  the  wife 
has  her  dower  for  the  whole ;  because  the  words  are,  that  she  shall  be  en- 
dowed only  of  so  much  as  she  shall  be  evicted  of.  It  is  enough  for  the  de- 
fendants to  say  that  the  settlement  of  1813  amounts  to  a  contract  by  the  in- 
fant to  accept  a  jointure  in  lieu  of  dower.  Harvey  v.  Ashky,{m)  The  pria- 
eiple  laid  down  there  goes  to  establish  this,  that  if  the  law  gives  an  infant 
authority  to  contract  marriage,  it  also  must  clothe  the  infant  with  all  the 
authorities  necessary  to  make  every  part  of  the  contract  valid.  There  is  no 
case  to  be  found  in  which  it  has  been  held  that,  where  there  was  no  fraud, 
and  where  the  guardian  was  a  party  to  the  agreement  of  the  infant,  the  infant 
was  not  absolutly  bound  to  accept  a  jointure  in  lieu  of  dower.  In  the  cases  on 
this  subject  what  is  sought  is  to  have  the  jointure  established,  and  not  to  have 
dower  as  here.  Clifford  v.  Burlington,(n)  HoUingshead  v.  HoUingshead^(o) 
Ckgg  V.  Ckgg.{p)  It  must  be  admitted  that,  when  the  title  to  the  rent* 
charge  under  the  deed  of  1813  failed,  the  husband  was  bound  to  make  it  good. 
It  is  not  pretended  that  the  rent  charge  is  not  now  valid  under  the  deed  of 
1819,  and  the  recovery. 

Mr.  Sugden  in  reply : — ^The  provision,  to  be  a  good  bar  of  dower, 
[*619]    must  be  certain  from  the  time  when  it  was  made.    Substitution*  of 

a  certain  provision  for  one  which  has  failed,  leaves  the  wife  to  her 

(g)  a  Eden,  68.  (h)  SUted  by  Lord  Mmrdwicke  in  Drury  t.  Drwry,U  Eden,  66. 

(0  3  Vem.  374.  (A)  1  Madd.  609. 

(/)  The  authoritiei  m  to  how  far  an  infant  ii  bound,  are  ooUeoted  in  Mr.  Ri^>ei%  Treatise  on  the 
Law  of  Hueband  and  Wife,  471. 
(m)  8  Atk.  607.        (n)  3  Vem  379.        (o)  Oab.  Eq.  Rep.  167.        (p)  9  Eq.  Abr.  37,  pL  38. 
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election.  Tfiii  must  be  a  good  legal  jointure,  or  it  is  nothing.  And  it  is  clear 
the  husband  was  not,  at  any  one  moment  during  the  coverture,  seised  of  such 
an  estate  as  to  enable  him  to  make  the  rent-charge  valid.  A  decision  against 
the  plaintiff  would  enable  a  party  to  make  a  bad  jointure,  and,  during  the 
whole  period  of  the  coverture,  to  keep  it  in  his  power  to  confirm  it  or  not. 
This  is  not  a  contract  by  the  husband,  but  an  absolute  provision  by  way  of 
jointure,  which  turns  out  to  be  such  as  the  husband  could  not  grant. 

The  Yice-Chancbllor  : — The  argument  for  the  plaintiff  is  that,  inasmuch 
as  she  was  an  infant  at  the  time  of  the  marriage,  and  as  the  rent-charge  pro- 
posed to  be  given  to  her  in  bar  of  dower  was  then  uncertain  by  reason  of  the 
defect  of  title  in  the  intended  husband  to  the  particular  lands,  she  is  there- 
fore  entitled,  upon  the  authority  of  Camithers  v.  CarrtUherSf  to  renounce  this 
rent-charge,  although  it  has  now  become  efiectual,  and  to  resort  to  her  dower. 
In  CamUhers  v.  Carruthers,  upon  the  marriage  of  a  female  infant,  a  parti- 
cular estate,  with  the  consent  of  her  father  who  with  her  was  a  party  to  the 
conveyance,  was  settled  upon  the  husband's  mother  for  life,  with  remainder  to 
the  husband  for  life ;  remainder  to  the  intended  wife  for  life  in  bar  of  dower. 
This  which  in  form  was  a  legal  jointure  was  bad  at  law  under  the  statute,  be- 
cause by  reason  of  the  mother's  life  estate  it  might  not  certainly  take  effect  in 
possession  at  the  death  of  the  husband  ;  and  the  single  question  before 
Lord  Alvanley  was,  whether,  in  respect  *that  the  father  assented  to  [*620] 
tYi\a  intended  jointure,  equity  would  make  that  good  which  at  law  was 
clearly  void.  Lord  Alvanley  held  that  the  assent  of  the  father  could  not  bind 
the  infant  to  accept  a  jointure  which  wanted  one  of  the  essential  qualities  re- 
quired by  the  statute. 

In  the  present  case  the  professed  jointure  is  equitable  and  not  legal,  being 
given  to  trustees  for  the  benefit  of  the  wife,  and  not  directly  to  the  wife  herself^ 
In  order  to  try  the  application  of  Carruthers  v.  CarnUherSf  let  it  be  assumed 
that  the  professed  jointure  was  legal,  and  given  directly  to  the  wife  herself  9 
and  then  it  is  to  be  asked  whether  this  being  a  legal  jointure,  the  plaintiff  could, 
under  the  actual  circumstances,  renounce  it  and  claim  her  dower.  Now  the 
7ib  section  of  the  statute  of  Hen.  VIII.  expressly  provides  that  a  wife,  evicted 
of  her  jointure,  shall  be  remitted  to  her  dower  onlyi^ro  tarUo.  If  this,  there- 
fore, had  been  a  legal  jointure,  and  the  settlement  had  wholly  failed  as  to  the 
particular  lands  by  the  defect  of  title  in  the  husband,  the  plaintiff  could  only 
have  claimed  dower  to  the  extent  of  100/.  a  year ;  and  consequently  when  the 
settlement  does  not  fail  by  reason  of  subsequent  confirmation,  if  this  were  a 
legal  jointure  she  must  be  bound  by  it. 

If  this  jointure  would,  under  the  circumstances,  have  bound  the  plaintiff  by 
the  express  provisions  of  the  statute  if  it  had  been  legali  without  the  assent  of 
her  father,  then  the  only  question  here  is,  whether  the  assent  of  the  father  shall 
remove  the  objection  which  arises  under  the  statute  from  the  mere  equitable 
quality  of  the  jointure ;  and  all  the  authorities  concur  that  the  assent  of  the 
&tber  or  guardian  riiall  have  that  effect. 
Vol.  I.  46 
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[*621]  *There  is  another  view  to  be  taken  of  this  case.  A  grant  of  a  renN 
charge  upon  particular  lands  in  consideration  of  an  intended  mar* 
riage  is,  in  equity,  if  the  grantor  be  evicted  from  the  particular  lands,  a  general 
agreement  to  grant  a  rent-charge  of  that  amount  to  be  issuing  out  of  some 
lands.  And  it  is  decided  in  Drury  v.  Drury^  that  such  a  general  agreement 
will,  in  equity,  bind  a  fcnfiale  infant^  where  the  parent  or  guardian  assents  to  it. 

Bill  dismissed,  withput  costs.{l] 

[1]  S.  C.  affirmed  on  appeal  by  Lord  Lyadhunt,  5  RdM.  354.  The  raljeet  of  legal  and  eqnitaUa 
jointure,  »  examined  in  McCarUe  r,  TeUer,  3  Pliige,  511.  In  the  matUrof  Herotu,  minora^  Flaa. 
&  Kel.  330.  Bj  the  recited  Btatutes  of  New  Vork,  (1  R.  S.  741.)  to  conelitate  a  ralid  bar  of 
dower,  the  proviBion  by  way  of  jointure  must  be  expreaily  anented  to  by  the  female  in  writinjr,  tf 
■he  if  an  adult,  and  both  by  her  and  her  father  or  guardian  if  ihe  ia  an  iafant  i  and  Um  diitinelion 
between  legal  and  equitable  ban  ia  aboliahed. 
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ACCOUNT. 

1.  Where  payments  hare  been  nado  bj  a  Ycodee 
at  diflerent  times  on  account  of  his  purchases, 
all  exceeding  the  interest  due  at  the  times  of 
soeh  payments,  and  the  decree  in  a  suit  by  the 
vendor  for  a  specific  performance  directs  an  ac- 
count to  be  taken  of  what  is  due  to  the  plain- 
tiff for  the  principal  and  interest  in  respect  of 
the  purchase,  rests  are  always  made  in  takinfr 
tlie  account.     Orifith  v.  Heafon,  271 

S.  The  mere  fact  of  the  delivery  of  an  account, 
without  evidence  of  acquiesence,  does  not 
afibrd  sufficient  legal  presumption  of  settlement. 
Jrviae  v.  Youngs  333 

ADVANCEMENT. 

A  tenant  hi  poeseesion  of  copyholds  grantable  for 
lives,  procoied,  at  his  own  ezpenee,  a  grant  to 
be  made  to  bis  son  in  remainder ;  and,  at  the 
same  time,  surrendered  to  the  use  of  his  will. 
Held,  that  the  son  was  not  entitled  to  the  es- 
tate granted  to  him,  for  his  advancement,  but 
was  a  trustee  for  hia  father.  Pranktrd  v.  Pran- 
htrd.  1 

AGREEMENT. 

1,  If  a  bin  for  the  specific  performance  of  an 
agreement  states  that  the  agreement  was  in 
writing,  signature  will  be  presumed.  Riii  v. 
Hobmtn,  543 

S.    J^M  PAaTHUSBIP,  4. 

AMENDMENT. 

1.  Where  a  bill  bad  been  amended  three  times, 
and  the  two  last  amendments '  were  made 
necessary  by  the  negligence  or  error  of  the 
planiliffi,  the  defendant  was  allowed  extra  costs 
for  thoee  amendments.      WatU  v.  Manning, 

2.  See  Pbaoticb,  10,  14, 15,  36. 

ANNUITY. 

1.  A  married  woman  bemg  entitled  to  an  annnity 
of  SOUi.  om  of  tbs  dividends  of  10,5001.  (bur  per 


3. 


cent  stock;  which,  subject  to  the  annuity, 
was  divisible  amongst  the  children  of  herself 
and  her  husband,  as  ho  should  appoint;  the 
hoftbaod  appointed  2,500/.  to  his  eldest  son : 
The  court  refused  to  order  that  sum  to  be  trans- 
ferred to  the  son,  although  the  remainder  would 
have  been  much  more  than  sufiicient  to  pay  the 
annuity.    Breton  v.  Lord  Clifden,  363 

Where  an  annuity  is  given  by  will,  with  a  di- 
rection that  it  shall  be  paid  monthly,  the  first 
payment  is  to  be  made  at  the  end  of  a  month 
after  the  testator's  death.  Houghton  v.  Frank- 
lin, 390 

A  testator  having  directed  an  annuity  to  be 
paid  out  of  his  personal  estate,  a  sum  of  five 
per  cent  stock  was,  in  the  course  of  the  csose, 
ordered  to  be  set  apart  to  answer  the  annuity. 
This  fund  having  become  insufficient  for  the 
purpose  by  the  conversion  of  the  five  per  cents 
into  four  per  cents,  the  deficiency  was  directed 
to  be  supplied  out  of  another  fund,  to  which 
other  persons  interested  in  the  residue  had  been 
declared  to  be  entitled.    Daviee  v.  Wattiert 

463 
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1.  A  defendant  who  has  put  in  three  insufficient 
answers,  and  is  in  custody  for  want  of  a  fourth, 
is  entitled  to  his  discharge  immediately  on  filing 
a  fourth  answer.    Balfour  v.  Farquhareon,    S 

2.  An  answer  filed  on  the  seal  day  is  too  late  to 
prevent  a  motion  to  extend  the  common  injunc- 
tion, although  the  motion,  on  account  of  the 
pressure  of  business,  was  not  made  until  the 
following  day.     Whitehoute  v.  Hickman,    103 

3.  Husband  and  wife  being  defendants,  the  hus- 
band, without  obtaining  an  order  for  the  wife 
to  answer  separatelv,  puts  in  a  separate  answer, 
stating  that  his  wile  did  not  live  with  him,  and 
that  he  had  no  influence  over  her ;  and  being 
taken  into  custody  on  attachment  for  want  of 
his  wife's  answer,  the  court  ordered  him  to  be 
immediately  discharged,  and  the  wife  to  answer 
separately,  and  indemnify  her  husband  in 
respect  of  costs.      Oarey  y.  Whittingham, 

163 

4.  Where  husband  and  wife  are  defendants,  and 
the  husband  is  abroad,  the  plaintiff  may  obtain 
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an  order  that  the  wife  ehtJl  uiiwer  eepaiately. 

5.  Qu.  Whether  either  the  plaintiff  or  the  hue. 
band  can  obtain  this  order  without  notice  to 
the  wife,  and  whether  the  husband  can  put  in 
a  separate  answer  before  any  such  order  is 
made  7  163 

6.  A  jrenera]  answer,  even  where  it  includes  an 
answer  to  all  the  particular  charsres,  is  insuffi- 
cient ;  therefore,  where  the  bill  asked,  whether^ 
on  the  marriage  of  W.  a  settlement  of  part  of 
the  property  of  M.  was  not  executed,  an  an- 
ewer  that  no  settlement  of  any  property  was 
executed  at  the  marriaipe  of  W.  was  held  insuf- 
ficient.    WharUm  v.  Wharton,  235 

7.  After  a  demurrer  overruled,  an  order  for  time 
to  answer  n^erely  can  be  obtained  by  special 
application  only.     TVtni  t.  Baker,  469 

8.  See  Baxon  jmd  Fuis,  1,  S,  3.-- IimaTiNiNoa, 
XI.— Paactiob,  8,  9. 

ASSETS. 

1.  Qu,  Whether  there  can  be  a  decree  to  mar. 
shal  the  assets  where  the  heir  at  law  is  an  in. 
fant  ?    Pott  Y.  Oallini,  209 

2.  A  testator  buying  directed  an  annuity  to  be 
paid  out  of  his  personal  estate,  a  sum  of  five  per 
cent  stock  was  in  the  course  of  the  cause  or. 
dered  to  be  set  apart  to  answer  the  annuity. 
This  fund  having  become  insufficient  for  the 
purpose  by  the  conversion  of  the  five  per  cents 
mto  four  per  cents,  the  deficiency  was  directed 
to  be  supplied  out  of  another  fund,  to  which 
other  persons  interested  in  the  residue  had  been 
declared  to  be  entitled.     Daviei  v.  Wattier, 

463 

3.  The  personal  representative  may  retain  for  his 
own  debt,  notwithstandinfr  a  decree  has  been 
made  in  a  suit  by  the  other  creditors  for  the 
administration  of  the  assets,  and  notwithstand- 
ing the  assets  out  of  which  he  seeks  to  retain 
his  debt  came  to  hands  after  the  decree.  Nunn 
V.  Barlow,  588 

4.  See  RxsiDUX. 

ATTACHMENT. 

1.  A  defendant  against  whom  an  attachment 
with  proclamations  has  issued,  may  put  in  a 
plea  and  answer,  if  the  writ  has  not  been  re- 
turned ;  but  cannot  do  so  if  the  writ  has  been 
returned.    Sanders  v.  Mumey,  225 

2.  See  Baxon  amd  Fkmb,  4.— Pkactick,  8,  9,  20. 

AWARD. 

1.  Where  it  is  one  of  the  terms  of  an  agreement 
to  refer  disputes  to  arbitration,  that  the  sub.  [ 
mission  shall  be  made  a  rule  of  a  court  of  com- 
mon  law  if  either  party  require  it,  this  court 
has  no  jarisdiction  to  relieve  against  the  award, 
although  the  submission  has  not  been  made  a 
rule  of  the  court  of  common  law  within  the 
time  limited  by  the  statute.  DavU  v.  Getty 
and  others,  411 

2.  Where  an  agreement  of  reference  provides 
that  the  award  shall  be  made  by  four  persons, 
or  any  three  of  them,  and  tlie  award  purports 
to  be  the  award  of  the  four,  but  is  executed  by 
three  of  them  only,  it  is  void.  Thomat  v. 
Harrop,  524 


3.  Injunction  to  stay  proceedings  on  an  award, 
on  the  ground  of  fraud  and  corruption,  refused, 
where  the  submission  vras,  within  due  time, 
made  a  rule  of  the  court  of  king's  bench,  al- 
though the  bill  was  filed  before  the  submission 
was  made  a  rule  of  that  court,  and  although  it 
might,  according  to  the  agreement,  have  been 
made  either  a  rule  of  this  court  or  of  the  coon 
of  K.  B.    Dawoon  v.  SadUr^  537 

BANKRUPT. 

1.  A  general  demurrer  allowed  to  a  bill  by  tho 
assignees  of  a  bankrupt  to  restrain  an  action 
by  him  to  try  the  validity  of  the  commission. 
Kirkpatrick  v.  Dennett,  408 

2.  SeeFLMADiMQ,  1. 

BARON  AND  FEME. 

1.  Husband  and  wife  being  defendants,  the  latter, 
after  obtaining  an'order  to  answer  separately, 
is  entitled  to  all  the  orders  for  time  to  answer, 
and  is  4iot  bound  by  any  previous  order  oh. 
tained  by  her  husband  for  that  purpose  on  be. 
half  of  himself  and  her.    Jaekton  y.  Haworth^ 

161 

2.  Husband  and  wife  bemg  defendants,  the  bos- 
band,  without  obtaining  an  order  for  the  wife 
to  answer  separately,  puts  in  a  separate  answer 
stating  that  his  wife  did  not  live  with  him  and 
therefore  he  had  no  influence  over  her,  and  he. 
ing  taken  into  custody  on  an  attachment  for 
want  of  her  answer,  the  court  ordered  him  to 
be  discharged,  and  the  wife  to  answer  sepa. 
rately,  and  indemnify  her  husband  in  respect 
of  costs.    Chirey  v.  Whittingham,  163 

3.  Where  husband  and  wife  are  defendants,  and 
the  husband  is  abroad,  the  plaintiff  may  obtain 
an  order  that  the  wife  shall  answer  separately ; 
bnt  whether  either  the  plaintiff  or  the  husband 
can  obtain  this  order  without  notice  to  the  wife» 
and  whether  the  husband  can  put  in  a  separate 
answer  before  any  such  order  is  made ;  Qu. 

163 

4.  Husband  and  wife  being  defendants,  and  the 
husband  being  abroad,  the  wife  alone  was 
served  with  a  subpcena,  and  an  attachment 
was  directed  against  her  for  want  of  appear, 
ance.    Buahett  v.  BueheU,  164 

5.  Where  a  married  woman  having  a  separate  in. 
terest  joins  as  a  ccpiaintiff  or  co-oefendant 
with  her  husband,  instead  of  suing  by  her  next 
friend,  or  answering  separately,  it  is  to  be  con- 
srdered  as  tho  suit  or  defence  of  the  husband 
alone,  and  will  not  prejudice  a  future  claim  by 
the  wife.    Hughes  v.  Hvant,  185 

6.  A  divorce  obtained  by  a  wife  after  her  bos- 
band's  bankruptcy,  does  not  entitle  her  in 
equity  to  the  whole  of  a  fund  bequeathed  to 
her  which  came  into  possession  af^er  the  bank- 
niptcy,  although  no  settlement  was  made  op- 
on  her  at  her  marriage,  and  her  husband  at 
that  time  received  1,5001.  stock  in  her  right 
Green  v.  Otte,  250 

7.  Testator  devised  a  freehold  estate  to  trustees^ 
in  trust  to  pav  the  rents  as  the  same  should  be. 
come  doe  and  payable,  into  the  hands  of  his 
wife,  and  not  otherwise,  for  her  life,  for  her 
separate  nse ;  and  directed  that  the  receipts  of 
his  wife  alone,  fer  what  shoald  be  actually  paid 
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h«r  own  pfoper  htildi,  tiuMild  be  good  d»- 1 
ebupM  to  hn  Irastoea.    field,  that  the  wife  | 
liadpower  to  elteaete  her  life  estate.    Aeion 
▼.  WUu.  499 

8.  Articles  of  settlemeot  of  the  ehattek  reel  of 
an  faifiuit,  on  her  marriage,  win  bind  her  and 
herhnsband;  and  aHbongh  no  settlement  be 
made  pnisnant  to  the  articlee,  the  wife  ie  not 
«ntHled  to  any  interest  by  ewrivonhip.  7Ve{- 
igjM  T.  £mton,  477 

9  £MCoeTC,9<r— PBAeTioB,19^PaoGssnf  Any, 
1,  3. — SBViuurairr,  1. 

BIDDINGS. 

1.  Biddinfi  will  not  be  opened  upon  an  advance 
otBSOL  nponS^aOOi.    Oareleiic  ▼.  EdtMrdt, 

90 

fL  Two  lots  ordered  to  be  re-oold  in  one,  where 
the  advance  ofibred  on  the  smaller  lot  was  not 
nnflicient  to  aotharae  the  opening  of  the  bid. 
Angs  for  that  lot  separately.  BnokfUld  v. 
Bredfey,  93 

3L  Where  serertl  lote  have  been  pnrehased  by 
the  same  peraon,  and  the  biddings  are  ordered 
to  be  opened  as  to  some  of  them  which  were 
first  purchased,  the  parehaser  will  be  allowed 
the  option  of  opening  the  biddings  as  to  the  re- 
mamder.    Priet  t.  Price,  386 

BOND. 

To  a  bill  filed  by  an  obligee  of  a  joint  and  sere, 
lal  bond  for  payment  of  his  debt,  all  the  obli. 
fon  mnst  be  made  parties.    Bland  t.  Wintir, 

946 

CHARITY. 

1«  The  attomer  general  ie  a  neeessary  party  to 
all  sails  for  cnaritable  fands,  except  where  a 
legacy  is  given  to  the  officer  of  an  eetabltshed 
institotion  as  part  of  its  general  funds.  WtlU 
helmed  ▼.  Jones,  40 

9.  Where  a  legacy  is  given  for  permanent  chari. 
table  porpoeee,  to  persons  having  no  corporate 
character,  the  court  will  not,  without  a  refe- 
rence to  the  master,  allow  the  fond  to  be  paid 
over  to  those  persons,  even  where  they  are  en. 
trusted  by  the  testator  with  a  management  of 
the  fund.  40 

3.  Where  a  charity  information  is  filed  under  59 
Geo.  III.  c.  91,  without  a  relator,  the  court 
has  jufisdtetton  to  order  the  defendant  to  pay 
the  attorney  general  his  coets.  Attorney 
Oenerai  v.  Aekbumkam,  394 

4.  See  TaoiT,  9. 

CLERK  IN  COURT. 
See  PaAOTica,  95. 

COMMISSION  TO  EXAMINE  WIT- 
NfiSSBS. 

1«  A  bill  for  a  commission  to  examine  witnesses 
abroad  moat  allege  that  an  action  has  been 
brought.    Angeur,  Angell^  83 

9.  See  Costs,  3.— PaAonoa,  7. 

COMPENSATION. 
See  VsHOOB  aan  Pobobasie,  9, 


COMPROMISE. 


The  eonrt  cannot  inquire  into  the  adequacy  or 
mfcdeqnatfy  of  the  consideration  of  a  compro- 
mise  fairly  and  delibetately  made,  i^ay'or  v. 
WyncA,  555 

CONDmON. 

I.  Where  a  legacy  was  given  on  condition  of 
the  lentee  marrying  with  the  conient  in  writ- 
ing of  the  ejrecutors,  and  he  afterwards  mar- 
ried  with  their  approbation,  but  they  did  not 
ezpreoi  their  consent  in  the  manner  required 
bv  the  will :  Held,  that  the  legatee  wai  enti. 
tied  to  his  legacy,  and  that  the  consent  of  one 
of  the'execotore  who  had  not  acted  was  not 
neceamiy.     WortkingUm  v.  Evane,  165 

9.  See  LiGAcr,  1.— Will,  5. 

CONSTRUCTION. 

1 .  Legacy  to  first  and  second  cousins  mcludes  first 
cousins  twice  removed.     Silcox  v.  Bell,     301 

9.  Settlement  of  a  sum  of  money  upon  trust  to 
be  transferred  to  the  surviving  parent  for  the 
benefit  of  him'or  her,  and  any  child  or  children 
of  the  marriage :  Held,  upon  construction  of 
the  whole  instrument,  that  the  surviving  parent 
took  for  IKe,  with  remainder  to  the  children. 
Ciambere  v.  Aihne,  389 

3.  P.  B.  on  his  daughtei's  marriage,  settled  a 
sum  of  money  on  her  and  her  husband,  and 
theu-  issue;  and,  after  reciting  that  he  had 
agreed  to  make  a  further  provision  for  his 
daughter  equal  to  hie  other  younger  children, 
covenanted  to  settle,  by  his  will  or  otherwise, 
on  the  husband  and  wife  and  their  issue,  as 
preat  a  share  of  his  property  as  he  should  by 
his  will  or  otherwise  provide  for  any  of  his 
other  younger  children,  to  take  e£fect  on  the 
death  of  the  survivor  of  himself  and  his  wife; 
and,  if  he  died  intestate,  or  omitted  to  make 
such  provision,  that  his  executors  should  pay 
to  the  trustees  as  great  a  sharu  of  his  property 
as  his  younger  chUdren  ahould,  in  that  event, 
become  entitled  to.  Held,  that  the  trustees 
had  no  claim  upon  the  ezeeutora  for  advance, 
ments  by  the  settlor  to  his  other  younger  chil- 
dren in  his  life-time,  but  only  for  a  provision 
equal  to  that  which  the  other  children  became 
entitled  to  at  his  death.     Willie  v.  Black,  525 

4.  See  Dbcd,  9,  3.— Lboact,  9,  3.— Wiix,  1,  7, 
16,  17,  18,  19,  90. 

CONTEMPT. 

1.  A  defendant,  in  order  to  clear  his  contempt, 
must  not  only  tender  the  coPts  ;  but,  if  they  are 
refused,  must  also  obtain  an  order  for  discharcr. 
incr  his  contempt.    Green  v.  Thomeon,        191 

9.  Where  a  defendant  is  in  contempt  for  want  of 
an  answer,  and  afterwards  files  it,  if  the  plain, 
tiff  acts  on  the  answer  he  waives  the  contempt, 
and  the  defendant  need  not  obtain  an  order  to 
discharge  it.    Hoekine  v.  JUoyd,  393 

8.  See  PaAOTio,  8,  9. 

COPYHOLDS. 
The  ultimate  HmiUtton  on  a  inirender  of  copy. 
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holdf  in  de&ult  of  appomtment  boingf  to  the 
two  first  named  ezecaton  or  administnton  of 
the  earrenderori  and  the  cnfttom  of  the  manor 
not  admitting  tenanta  to  any  larger  eetate  than 
to  two  for  tl^ir  joint-lnrei  and  the  life  of  the 
anrrivor,  theee  ezecutort  or  adminiitiatora  are 
not  tnieteee  for  the  customary  heir.  Whether 
the  administnton  shall  hold  for  their  own  bene, 
fit,  or  as  trustees  for  the  next  of  kin,  qu,  WelL 
man  t.  BrnDrmg,  24 

CORPORATION. 

If  a  regular  corponte  resolution  has  been  passed 
for  granting  an  interest  in  the  corporate  pro. 
perty,  and,  upon  the  faith  of  it,  ezpenditon  has 
been  incurred,  the  court  will  compel  the  cor- 
poration to  make  a  legal  grant  in  ponuance  of 
the  resolution,  althoughjt  is  not  under  the  cor- 
ponte seal.  iSemble.  Mar^haU  v.  Corporation 
of  Queoniborough,  530 

COSTS. 

1.  Where  the  subject  of  a  suit  has  been  disposed 
of  out  of  court,  the  court  will  not  hear  the 
cause,  merely  for  the  purpose  of  disposing  of 
the  cosU.     RoberU  t.  RoberU^  39 

S.  The  separate  property  of  a  married  woman  in 
the  hands  of  the  court  is  liable  to  the  costs  of 
a  suit  instituted  by  her  touching  that-property. 
BarUo  y.  Barleo,  100 

3.  On  demurrer  allowed  to  a  bill  for  a  commission 
to  examine  witnesses  tU  bene  eeae^  the  plain- 
tiff having,  on  an  ex  parte  application,  obtained 
an  order  to  examine  the  witnesses,  was  or- 
dered to  pay  to  the  defendant,  besides  the  usual 
costs  of  the  demurrer,  the  costs  of  the  deposi- 
tions, but  not  of  those  taken  on  cross  examina- 
tion.   Deu>  V.  Clarke,  108 

4.  A  legatee  who  filed  a  bill  for  his  legacy  with 
notice  of  a  prior  suit  for  administering  the 
assets,  and  the  cxecuton  who  answered  the 
bill  instead  of  roo?ing  tu  stay  proceeding  in  the 
suit,  were  refused  Uieir  costs.  Paekwood  y. 
Maddison,  232 

5.  The  court  will  net  direct  the  costs  of  a  suit 
and  of  an  action  between  the  same  parties  to 
be  set  off  against  each  other.  WrigH  t.  tftc 
tfis,  266 

6.  The  party  making  a  successful  motion  is  en- 
titled  to  his  costs  as  costs  in  the  cause ;  bat 
the  party  opposing  it  is  not  entitled  to  his  costs 
as  conts  in  the  cause.    Memorandum^  357 

7.  The  party  making  a  motion,  which  fails,  is 
not  entitled  to  his  costs  as  costs  in  the  cause ; 
but  the  party  opposing  it  is  entitled  to  his  costs 
as  costs  in  the  cause.  357 

8.  Where  a  motion  is  made  bv  one  party  and 
not  opposed  by  the  other,  the  costs  of  both 
parties  are  costs  in  the  cause.  357 

9.  Where  a  charity  information  is  filed  under  59 
Geo.  III.  c.  91,  without  a  relator,  the  court 
has  jurisdiction  to  order  the  defendant  to  pay 
the  attorney  general  his  costs.  Attorney 
General  v.  Earl  of  Aehhumham,  394 

10.  Where  a  bill  had  been  amended  three  times, 
and  the  two  last  amendments  were  made  ne. 
cessary  by  the  negligence  or  error  of  the  plain, 
tiflb,  the  defendant  was  allowed  extra  costs 
ibr  those  amendments.     ¥fatU  ?.  Matmimg^ 

421 


11.  In  a  soit  between  the  heir  and  the  reaidoniy 
legatee  of  the  produce  of  real  estate  lespeetiog 
a  sum  part  of  such  produce  the  costs  w<sn  or- 
dered  to  be  borne  proportionably  by  that  warn. 
and  the  residue.    Jomeo  y.  Mitekell,  290 

12.  The  plaintiff  in  an  interpleading  suit  is  esti- 
tied  to  be  paid  his  costs  out  of  the  fond. 
CampbeU  t.  Solomano,  462 

13.  The  court  baa  no  jurisdicUon  to  order  a  so- 
licitor's bill  to  be  taxed  on  the  ujilicatien  of 
the  solicitor  bUnself.    Sayero  t.  Waland^    97 

14.  8ee  Comtkmpt,  1.    FtLOauoM  Amt,  1.    Be. 

UdTOR  AMD  CUXNT,  1. 

COVENANT, 


1.  Whsfe  one  is  in  possession  of  tit 
lating  to  his  own  lands,  as  well  as  to  the  lands 
of  another  person  who  has  no  eorenant  for 
the  production  of  the  title  deeds,  whether  aoch 
other  penon  has  a  general  right  in  equity 
to  compel  the  produetion  of  the  deeds  7  Qu. 
Barclay  t.  Jlatits,  449 

2.  A  covenant  to  produce  title  deeds  runs  with 
the  land  for  the  benefit  of  purehasenL         449 

DEBTOR  AND  CREDITOR. 

1.  A  devisee  has  a  right  to  retain  a  debt  doe  to 
himself  or  to  his  trustee  out  of  the  prodnce  oS. 
the  estate  devised  to  him.  hoomeo  t*  8toU 
herd,  458 

2.  Whera  one  of  the  plaintifis  in  a  creditonP  f  nit 
dies  after  a  decree,  his  penonal  representativtt 
has  a  right  to  revive.  Qn.  If  befera  deerae. 
Bumey  v.  Morgan^  358 

3.  A  croditor  cannot  sue  on  behalf  of  himself  and 
others,  who  have  no  common  interest  with 
him.  '  358 

4.  The  personal  representative  may  retain  for  fain 
own  debt,  notwithManding  a  dccroe  has  been 
made  in  a  suit  by  the  other  creditora  for  the 
administration  of  the  assets,  and  notwitbstan. 
ding  the  assets  out  of  which  he  seeks  to  retain 
his  debt  came  to  his  hands  after  the  deocc. 
Nunn  T.  Barlow,  588 

5.  Where  a  creditor  takes  from  his  debtor  an  as- 
signment of  a  debt  doe  from  a  third  person  as 
a  security  for  his  demand,  and,  by  his  wilful 
default,  tlie  debt  becomes  irrecoverable,  he 
must  bear  the  loss.    WUliamo  t.  Price,     581 

DECREE. 

1.  Where  a  decree  is  made  open  a  bill  taken  pro 
eonfeeoo,  the  court,  whether  the  defendant  has 
or  has  not  appeared  pronounces  an  absolute  de. 
cree  in  the  first  instance,  and  does  not  give  the 
defendant  a  day  to  show  cause.  Landon  t. 
Ready,  44 

2.  Defendant  submitting  to  the  same  decree  aa 
the  plaintiff,  according  to  the  case  made  by 
tbe  bill  would  be  entitled  to  at  the  hearing, 
may  at  any  time  stay  all  further  proeeedinffs 
in  the  cause.    Praedr.HuU^  331 

3.  See  Ambts,  1,  3.   PaAcncut,  16, 17. 

DEED. 

1.  A  married  man  haring  lived  in  adultery  with 
a  woman,  and  had  children  by  her,  execiitSB 


INDE)L 


627 


a  dMd  fMWvidiDff  far  her  and  the  ehadran  in 
case  of  hk  deaUi,  and  daponts  it  in  the  handa 
of  hie  attoiney,  but  afterwatds  piocoree  poe. 
aeeeioii  of  it  bimeelf  t  Held  that  the  woman 
and  her  children  can  maintain  a  bill  to  compel 
him  to  deliver  op  this  deed.    Kny€  t.  Mpore, 

61 

S.  The  conefjQction  of  a  written  inetmment  ie 
the  eame  in  equitT  ee  at  law.    BtUl  v.  i9(ert>. 

910 

3L  A  court  of  eqnity  will  reform  an  instniment, 
which,  bj  the  mistake  of  the  drawer,  admits  of 
a  conetmction  inconsistent  with  the  true  anee- 
men!  of  the  parties,  althoni^fa  the  party  seeking 
to  reform  it  himself  drew  the  instrument.  Ball 
T.  Stone,  910 

4.  See  CoRCTaDcnofi,  9,  3.  Cotbh amt.  Pbti. 
TioM.  PaAcnoB,2S»  fiSstrjLBMSirr,  9.  Solic*. 
Toa  aud  Cubmt,  3, 

DEFENDANT. 

i.  A  defendant  who  has  put  in  three  insnfficient 
answers,  and  is  in  oustcxiy  for  want  of  a  fourth, 
is  entitled  to  his  discharge  immediately  on  pot. 
ting  in  his  fourth  answer.  Balfour  v.  Farqu- 
kmrmuj  79 

9.  A  defendant  is  not  a  party  leekhig  the  aid  of 
Aa  court,  and  therefore  is  not  entitled  to  ap- 
ply for  an  interlocutory  order  for  his  own  re. 
lief  or  security,  as  to  the  subject  matter  of  the 
snit,  oaleas  the  oliject  of  his  motion  mav  be 
imposed  as  a  condition  on  an  order  applied  for 
by  the  plamtiC     Wynne  t.  Or\fith^  147 

3.  8to  CovrsMrr,  1, 9. 

DEMURRER. 

1\  A  delendi&t  who  has  pleaded  t6  a  bill  ckntiot 
demm*  ore  temu  to  it  on  his  plea  being  over- 
ruled ;  becave  theie  is  no  demurrOr  on  the  re- 
cord.   Hook  T.  Dorman^  997 

9.  Bee  Tavrmoffr,  (Bill  to  raaihrruATi,)  1. 
Comissioii  TO  xxAMnca  WrriiBsscs.  JvaisDic 
noa,  5.  MuLTZTAaioasNias,  1,  9,  3.  Plkad. 
mo,  9, 19.    PaacricB,  40. 

DEPOSITIONS. 
8t€  Com,  3.    TmrmoNY, .  (Bill  to  ^br^to- 

ATS.)  9. 

DESCENT. 

Iw  "Where  an  infant  died  seised  olT  an  equitable 
estate  descended  ex  forte  tnatema,  his  inca- 
pacify  to  call  for  a  conveyance  of  the  le^l 
estate,  (by  which  the  coutm  of  the  descent 
might  have  been  broken,)  is  not  a  sufficient  rea- 
son  to  induce  tiie  court  to  consider  the  case  ai 
if  such  a  conveyance  had  actually  beeh  made ; 
it  not  being  according  to  the  terms  of  the 
trust  any  part  of  the  ezpreis  duty  of  the  true. 
tecs  to  ezeoote  sach  a  conveyance.  Langley 
V.  Snejd,  45 

9.  Where  a  perMA  seised  of  an  estate  by  descent 
ex  porie  maiema  dies  without  issue,  the  de- 
eoendants  of  his  maternal  grandfather  muat  all 
be  extinct  before  any  descendant  of  a  remoter 
maternal  ancestor  can  inherit,  however  neaily 
rebted  to  the  propooituOt  ex  parte  matema, 
Hawkino  v.  Shiwen,  957 


DISCOVERT. 

PrtSKi  facte  diseoveiy  is  incidental  to  reliefs 
AngeU  V.  Ang^  63 

DONATIO  MORTIS  CAUSA. 

A  mortgage  or  a  bond  given  as  a  collateral  se- 
curity for  money  due  on  mortgage,  cannot  be 
made  the  subject  of  a  donatio  mortio  eauea, 
Duffield  V.  Elweo,  939 

DOWEIL 

1.  Testator  devised  gavelkind  laftds  to.  his  wife 
and  two  other  persons  in  trust,  as  to  one  moiety 
for  his  wife  dnriAg  her  widowhoods  and  as  to  the 
other  moiety,  for  his  children.  Held,  that  the 
wife  must  elect  between  her  doi^^and  the  pro- 
vision under  the  will.    Boberte  v.  Smith,  513 

9.  Widow  held  to  be  barred  of  her  dower  in 
equity  by  a  rent  charge  granted  in  trust  for  her 
by  way  of  jointure  by  the  marriage  settlement, 
to  which  her  father  was  a  party,  although  she 
was  an  infant  at  the  time  of  the  marriage,  and 
the  rent  charge  failed  by  defect  of  title  in  the 
husband,  and  was  afterwards  confirmed  by 
deed  and  recovery  during  the  coverture ;  whieht 
though  they  proved  a  valid  confirmation,  might 
have  been  defeated  if  there  had  been  a  son  of 
the  marriage.    Corbet  v.  Corbet,  619 

3.  Wife  evicted  of  jointure  is  by  stat  97  Hen. 
VIII,  c.  10,  B.  7,  entiUed  to  dower  only  pro 
(aafo.     Corbet  r.Corbeft,  690 

4.  Grant  of  a  rent«^charge  ont  of  particular  lands 
to  an  infant,  i\a  considelatioh  of  marriage,  for 
her  jointure,  thoogh  the  grantor  be  afterwards 
evicted,  being  fn  equity  a  general  agreement 
to  grant  a  rent.charge  of  that  amount  out  of 
some  lands,  will  bind  the  infant  if  her  parent 
or  guardian  assented  ^o  it,  690 

ELECTION. 
See  Do  was,  1. 

EQUITY  of  RBDEMtTION. 

^-  Husband  add  wife  being  jointly  entitled  to  an 
equity  of  redemption  in  fee,  convey  it  by  deed, 
without  a. fine,  to  the  mortgagees  The  wife 
aurvives,  she  or  her  heir  may  redeem  at  any 
time  within  twenty  years  from  the  husband's 
death.    Price  v.  Copner,  347 

9.  Where  the  purchaser  of  an  equity  of  redemp* 
tion  had  the  legal  estate  conveyed  to  him  by 
a  deed  dated  the  94th  of  August,  1796,  in 
which  it  was  recited,  that  the  purchaser  had 
sometime  since  paid  to  the  mortgagee  the 
money  due  on  his  mortgage,  and  a  bill  to  re. 
deem  was  filed  on  the  99th  of  January,  1816 ; 
Held,  that  the  recital  was  an  acknowledgment 
of  the  mortgage  till  within  twenty  yean  from 
the  filing  of  the  bill.    Price  v.  Copner,      347 

3;  If  a  mortgagee  enters  in  the  life-time  of  the 
tenant  fur  life  of  the  mortgaged  estate,  the  re- 
mainder.man  will  bo  barred  of  his  right  to  re- 
deem after  twenty  years  from  such  entry. 
Harri$on  v.  HoUino,  471 

EXAMINATION. 
1.  The  examination  of  a  aequestrator  in  the  maa. 
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tei*fl  office  doei  not  require  the  ngneture  of 
eonnsel.    Keene  r,  Priee,  98 

8.  If  afj^r  a  defendant  has  pnt  in  hie  examina- 
tion to  the  niual  interrogatories  before  the 
roaster,  the  plaintiff  discovers  that  the  defen- 
dant has  received  sums  not  mentioned  in  his 
examination,  the  master  is  at  liberty  to  receive 
a  new  state  of  facts  and  further  interrogate 
ries  founded  upon  them,  without  the  order  of 
the  court.    Sidden  ▼•  FosltTt  335 

8.  See  WrrNBSB,  2. 

EXCEPTIONS. 

1.  Ezeeptioiie  having  been  allowed  to  the  an. 
swer,  and  the  bill  having  been  amended,  and 
the  usual  order  obtained  that  defendant  should 
answer  the  amendments  and  exceptions  at 
the  same  time,  defendant  put  in  a  seqond  an- 
swer. The  plaintiff  then  took  exceptions  to 
the  second  answer,  and  intitled  them.  **  Ex- 
ceptions to  the  further  answer  to  the  original 
bill,  and  to  the  answer  to  the  amended  bill.** 
The  exceptions  were  held  to  be  irregularly  in. 
titled,  and  were  ordered  to  be  taken  off  the  file, 
because  new  exceptions  cannot  be  taken  to  the 
further  answer  to  the  original  bill,  but,  if  that 
answer  be  considered  insufficient,  it  must  be 
referred  back  to  the  master  upon  the  old  excep- 
tions.    WUliaiM  V.  Daviewt  426 

EXECUTOR. 

!•  Testator  named  two  peraons  to  be  his  execu- 
tora,  and  bequeathed  to  them  50i.  each,  upon 
condition  of  their  taking  upon  themselves  a 
certain  trust,  and  afterwards  used  these  words : 
**  I  give  to  my  cousin  T.  K.  oOL  who  I  ap. 
point  joint  executor ;  and  the  testator  also  gave 
to  T.  K.*s  sisters  lesracles  of  50/.  each :  Held, 
that  the  legacy  to  T.  K.  was  not  annexed  to 
the  office  of  executor,  and  that  he  was  entitled 
to  it  although  he  had  declined  to  act  in  the  trusts 
of  the  will.    Vix  v.  Reed,  337 

U,  After  a  decree  for  the  administration  of  assets, 
the  executor  pleaded  a  false  plea  to  an  action 
by  a  creditor  of  the  testator,  in  order  to  apply 
for  an  injunction  to  restrain  the  sction ;  the 
court  granted  the  injunction,  and  held  ihat 
the  creditor  was  not  entitled  to  judgment 
against  the  executor  de  bonia  propriia,  FieL 
den  T.  Fielden,  355 

EXHIBITS. 
Se€  PaAOTioB,  35. 

FOREIGN   COURT. 
See  JuaisDiCTioii,  1,  3,  4. 

FRIENDLY  SOCIETY. 
Ste  Stock. 

GUARDIAN  AND  WARD 

1.  Where  a  guardian,  after  his  ward  attains  full 
age,  continues  to  manage  the  property  at  the 
request  of  the  ward,  and  befoie  tlie  aceomits 
of  his  receipts  and  payments  daring  the  mi- 
nority are  settled,  it  is  in  effect  a  continuance 
of  Ihe  guardianship  as  to  the  property ;  and  he 
must  account  on  the  same  principle  as  if  ibey 


were  traniaetioiie  dmhig  Ihe  miiWRtj.  Under 
these  circumstances  an  injanotion  was  grant- 
ed, on  terms  to  restrain  the  goardian  fnm 
proceeding  in  an  action  to  recover  the  balance 
claimed  by  him  on  acconnt  of  the  trasMetaons 
after  his  ward  came  of  age.  MttttsA  v.  MeU 
liBh,  138 

3.  A  solicitor,  who  advanced  money  to  an  infant 
for  the  subsistence  of  himself  and  his  family, 
and  acted  as  his  confidential  adviser,  is  in  the 
nature  of  a  guardian  to  htm  ;  and  an  aeooant 
settled  between  them  within  a  month  after  the 
infant  came  of  age,  and  without  the  latter 
having  anv  assistance,  was  opened,  notwith. 
standing  the  vouchers  had  been  delivered  op. 


Reioett  v.  Harvey, 
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HEIR. 


1.  Qtt.  Whether  there  can  be  a  decree  to  mar- 
shall  the  assets  where  the  heir  at  law  is  an  in. 
fant.    Pott  V.  OaUifd,  309 

3.  See  TausT,  1.    Wiul,  3. 

ILLEGITIMATE  CHILD. 

J.  S.  having  contracted  a  marriage,  wfaieh  wan 
void  ab  initio,  and  having  one  son  of  that  mar- 
riage, made  his  will,  and  gave  the  reaidne  of 
his  personal  estate  to  all  his  children  by  his  re- 
puted wife.  Hold,  that  the  son,  being  bom  at 
the  date  of  the  will,  was  entitled.  &yfey  t. 
Snelkam,  78 

IMPERTINENCE. 

A  defendant,  in  answer  to  an  allegation  in  the 
bill  that  some  cotton  was  of  inferior  qnalitj, 
said,  that  from  certain  affidavita  and  eertifi. 
cates  made  by  experienced  persons,  he  believed 
the  cotton  to  be  of  a  superior  quality,  and  set 
forth  the  affidavits  and  certifioatee  in  a  sehe. 
dule  in  A««  verba.  Held,  that  the  schedule 
was  not  impertinent.    Pcirifccr  v.  l^Wtie,   395 

IMPUCATION. 

Devise  of  lands  to  trusteee,  upon  trust  to  pay  one 
moiety  of  the  rents  to  devisor's  wife  for  her  file, 
and  the  other  to  his  only  son ;  and  after  his 
wife's  death  to  convey  to  his  son  in  fee ;  but  if 
the  son  died  without  issue  in  the  wife's  life,  to 
convey  to  devisor's  nephew  in  fee.  The  son 
died  without  issue  in  the  wife'elife.  She  is  not 
entitled  for  life,  by  implication,  to  the  moiety 
devised  to  the  son.    Aepinwall  v.  PotmM.  544 

INFANT. 

1.  Qu.  Whether  there  can  be  a  decree  to  mar. 

shal  the  asseU  where  the  heir  at  law  ia  an  in. 

fant  7    Pott  V.  GallinL  999 

3.  See  GuAanuN  and  W^an,  3,    Tavar,  1. 

INJUNCTION. 

.  All  the  partners  in  a  publication,  except  ene, 
being  also  partnen  m  a  rival  publication, 
injunction  to  restrain  the  using  of  the  eibt 


injunction  to  restrain  the  using  o.  ^mo  wobk 

of  the  former  partneiahip  toassut  the  ktfer,  m 

consideration  of  an  annual  son,  was  mfiiiw^ 
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where  there  bad  been  «n  ftjrreemeDt  perinUting 
the  nee  oq  thoee  terms,  .which  had  been  aeted 
on  for  manj  years.  But  the  injunction  was 
granted  to  restrain  the  use  of  partnership  efieeU 
not  included  in  the  agreement.  Olawngton  v. 
Thwailes,  124 

9.  A  temptation  to  the  abuse  of  psrtnership  pro. 
perty  a  not  sufficient  to  induce  the  court  tu  in- 
terfere bj  injunction.  124 

3i  After  a  decree  for  the  administration  of  assets, 
the  executor  pleajied  a  false  plea  to  an  sction 
brought  against  him  by  a  creditor  of  the  testa. 
tor,  in  order  that  he  might  have  an  opportunity 
to  apply  for  an  injunction  to  restrain  the  action ; 
the  Court  granted  the  injunction,  and  held  that 
the  crsditor  was  not  entitled  to  a  judgment 
-against  tae  executor  de  bonit  propriis,  FieU 
dtn  r.  FUUUn,  255 

4.  An  injunction  may  be  obtained  upon  motion 
to  restrain  a  purchaser  under  a  decree,  not  a 
party  to  the  cause,  who  has  not  paid  his  pur. 
^ase-mohey,  from  committing  waste  on  the 
property  purchased.     Catatnajor  ▼.  Strode, 

381 

5.  An  injunction  to  restrain  the  setting  up  of  an 
outstanding  term  in  bar  of  an  ejectment  will  not 
be  granted  upon  motion.  Barney  ?.  LucketU 
N^rtkey  r.  Pearce,  419,  420 

€b  Where  an  Injunction  has  been  granted  on 
merits,  a  motion  to  amend  without  prejudice 
to  the  injunction,  is  a  motion  of  course ;  but 
where  it  has  is«ned  on  account  of  delay,  no. 
tiee  of  the  motion  mu^t  be  given,  and  the  pro. 
posed  amendments  must  be  stated.  Pratt  v. 
Archer,  433 

7.  An  injunction  granted  by  thd  Court  of  Chan- 
eery  in  Ireland  to  restrain  proceedings  at  law 
there,  ia  not  sufficient  to  obtain  an  injunction 
heie  to  restrain  proceedings  in  K.  B.  in  re. 
met  of  the  same  matters.  Ball  v.  Storie,  210 

8.  If  a  peiBon  against  whom  a  verdict  has  been 
obuined,  aAerwards  acquires  a  demand  against 
the  |Nirty  who  obtained  it,  to  a' greater  amount, 
be  is  not  entitled  to  an  injunction  to  restrain 
proceedings  on  the  verdict.    Whyie  v.  O*  Brien, 

551 

0.  8§e  AiiawBK,  9.     GuAaouR  and  W^an,  1. 

Juanmcno/i,  1, 4.    PaAcnoa,  t,  9, 12,  22, 41. 

INTEREST. 
Saa  VainKm  and  PrntcHASca,  1,  4. 

INTERPLEADER. 

The  plaintiffin  an  interpleading  suit  is  entitled 
to  be  paid  his  eoata  out  of  the  fund.  CampbeU 
Y.  SolomoM,  4^ 

ISSUE  AT  LAW. 
^ee  PaACTics,  31. 

JOINTURE. 
.    See  DowBa,  2,  3,  4. 

JURISDICTION. 


U  Injunction  (on  terms)  granted  to  lestimin 
moHgageee  of  a  West  India  eeUte  from  pro. 
eeeding  on  a  bill  of  foroolosure  in  the  oollonial 
eooft  filed  after  a  decree  made  in  this  court, 
whieh  directed  an  inquiry  to  asoortain  the 
amonnt  of  the  laoitgage  Ml  on  a  biU  to  re 
V  OL.  I.  47 


doeoir  aJ]  jMtrtiei  being  in  this  coiintiy.    Beek^ 
ford  V  Kemble,  7 

2.  Qu,  Whether  the  mortgagee  of  a  Jamaica  cs. 
tate  on  a  bill  of  foreclosure  in  this  court  is  entU 
tied  to  a  decree  for  sale  of  the  estate  according 
to  the  law  of  the  colony.  7 

3.  The  Vice-Chancellor  has  no  jurisdiction  under 
the  aot  of  53,  Geo.  3.  c.  24,  to  alter,  vary  or 
discharge  any  order  made  by  the  master  of  the 
roUa     WkitekouMe  v.  Hickman,  104 

4.  An  injunction  granted  by  the  court  of  ehan«> 
eery  in  Ireland  to  restrain  proceedings  at  law. 
in  that  country  on  an  interlocutory  applica« 
tioD,  is  nut  of  itself  a.  sufficient  ground  to  ob- 
tain^an  injunction  in  this  court  to  restrain  pro. 
ceedings  in  a  action  in  the  kind's  bench  here 
in  respect  of  the  same  matten.    Ball  t.  Storie, 

210 
5«  A  genera]  demurrer  to  a  bill  by  the  assigneea 
of  a  bankrupt  to  restrain  an  action  by  him  to 
tnr  the  validity  of  the  commission,  allowed. 
Airkpatrick  and  another  v.  Dennett,  408 

6.  The  court  has  no  jurisdiction  to  order  a  solicir 
tor's  bill  to  be  taxed  on  the  application  of  the 
solicitor  himself.  Sayert  v.  VaUndt  97 

LEASE. 

Where  by  aet  of  cor))oiation  was  empowered  to 
purehase  subsisting  interests  \n  certain  here- 
diuments,  and  it  was  directed  that  the  pur- 
chase money  should  be  re-invested  in  laud,  and 
in  the  mean  time  be  laid  out  in  the  funds,  and 
the  dividends  oaid  to  the  pereons  entitled  to 
the  rents :  Held,  that  neither  persons  who  had 
taken  leases  after  tlie  passing  of  the  act,  nor 
the  lessors  in  respect  of  their  right  to  renew, 
were  entitled  to  any  compensation  out  of  the 
purchase  money.    BUhop  of  London'e  eaoe, 

2d8 

LEGACY. 

1.  Where  a  legacy  was  given  on  condition  of  the 
legatee  marrying  with  the  consent  in  writing 
of  the  executora,  and  he  afterwards  married 
with  their  approbation,  but  il  was  not  expressed 
in  writing :  Held  that  the  legatee  was  entitled 
to  his  legacy,  and  that  the  consent  of  an  ex. 
ecutor  who  had  not  acted  was  not  neceseary. 
WortUngton  v.  £oan«,  165 

2.  A  bequest  of  household  furniture  and  other 
household  eflects  in  a  dwelling-house  and  pre- 
mises, comprises  all  property  kept  therein* 
either  for  use  or  ornament.  CoU  v.  FU». 
gerald,  iq^ 

3.  Testator  named  two  persons  to  be  his  execu- 
tors, and  bequeathed  to  them  50/.  each,  upon 
condition  of  their  taking  upon  themselves  a 
oertaih  trust,  and  afterwuds  naed  these  wordt : 
"  I  give  to  ray  coosin  T.  K.  50/.  whom  I  ap. 
point  joint  executor  f  and  the  testator  also 
gave  to  T.  K.**  saters,  legacies  of  50/.  eaeh  : 
Held,  that  the  legacy  to  T.  K.  was  not  an. 
nexed  to  the  office  of  executor  and  that  ho 
was  entitled  to  it  although  he  had  declined  to 
act  in  the  trasts  of  the  will.    Dix  v.  Reed, 

237 

4.  Where  a  legacy  is  given  npon  a  oontiogenoy, 
and  a  suit  is  instituted  for  the  administration 
of  the  teetaton  estate,  the  court  does  not  di- 
rect  a  lam  of  stock  belonging  to  the  estate  to 
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be  appropriated  «o  pay  the  legacy  when  the 
contingency  happen* ;  but  dircctt  the  whole 
reaidoe  to  be  paidnver  to  the  reaidoary  legatee, 
on  his  piving  accurify  to  pay  the  legacy  when 
duo.     Webber  v.  Webber,  311 

5.  See  Will,  5,  7.  9,  12.  14,  18.  iLLEomitAT* 
Child.    Pobtuumous  Child. 

LF.GITIMACY. 

1.  A  child  bom  of  a  married  woman,  whoae 
huaband  w  within  Ihe  four  acaa,  ia  alwaya  prc- 
Bumod  to  be  Icgitimale.  unices  there  la  evidence 
affording  irrefistablo  presumption  that  aezual 
intercoiirao  did  not  take  place  between  them  at 
any  time  when  in  the  course  of  nature  the  hus- 
band might  be  the  father  of  a  child.  Head  v. 
Head.  150 

And  ace  Banbury  Peerage  Case,  153 

LIMITATIONS,  STATUTE  OF. 

1.  If  a  tenant  for  life  has  rendered  accounU  to 
the  rcmaindcr.man.  of  timber  cut  by  him  dur- 
ing a  period  of  more  than  six  yeara  before  a 
bill  ia  filed  against  him  for  an  account  of  such 
timber,  and  of  the  value  of  il,  the  sUtute  of 
limitations  cannot  b*i  pleaded  to  the  bill ;  for 
though,  if  the  remaindcr-man  had  brought  an 
aetion  of  !T«Ter,  the  tenant  for  life  might,  not- 
withstanding the  rendering  of  the  accounts, 
have  pleaded  the  platutc,  he  could  not  hare 
done  so  if  the  remaindcr-man  bad  brought  an 
action  of  assumpait.     Hony  r.  Hony,  i)6b 

2.  If  a  mortgagee  enters  in  the  lifetime  of  the 
tenant  for  life  of  the  mortgaged  eataf e,  the  re- 
mainder.man  will  be  barred  of  his  right  to  re- 
deem after  20  years  from  »uch  entry.  Harri- 
son v.  Hollina,  471 

3.  See  EouiTV  or  KKDBMrTioM,  1,  9. 

LOxSATIC. 

After  a  decree  in  a  autt  in  which  a  lunatic  aod 
hia  committee  were  defendants,  the  commitUe 
died  and  a  new  one  waa  appointed  ;  ordered, 
vpon  motion  that  the  new  committee  ahould  be 
named  as  such  in  future  proceedings  in  the 
cause.     Lyon  r.  Mercer,  356 

MISTAKE. 

A  court  of  equity  will  reform  an  instmment 
which  by  Ihe  mistake  of  the  drawer  admsla  of 
a  construction  inconsistent  with  the  true  ngrce- 
ment  of  the  parties  although  the  party  •celnng 
to  reform  it  himself  drew  tbe  instrument.  Ball 
V.  Storie^  210 

MONEY  (PAYMENT  OF,  INTO  COURT.) 

1.  Money  admitted  by  an  executor  to  be  in  the 
hands  of  his  partner  is  in  hia  own  handa  for 
the  purpdBC  of  being  paid  into  court.  Johnson 
T.  Atian,  ^  ^3 

a.  Tbe  court  will  not  compel  a  vendor  to  pay 
the  depoait-moncy  into  court,  though  he  retaina 
posveaaion  of  the  estate,  if  the  delay  in  the  eoro- 
pletion  of  the  contract  ia  occaaioned  by  the  pur. 
chmier.    Wynne  v.  Oriffith,  147 


MORTGAGEL 


i.  The  statute  7  Geo.  11,  c.  20.  aa  to  foreclosure, 
givea  no  new  power  to  courta  of  Equity. 
Prad  V.  Hull,  331 

2.  Wliere  the  purchaser  of  an  Equity  of  redemp- 
tion had  the  legal  estate  conveyed  to  him  by 
a  deed  dated  the  24tb  of  August  1796.  in 
which  it  was  recited  that  the  purchaser  had 
some  time  since  paid  to  thd  mortgagee  the 
money  due  on  his  n)or(s:Bge,  and  a  bill  to  re 
deem  was  filed  on  the  29ih  of  January,  1616; 
held,  that  the  recital  was  an  acknowledgment 
of  the  mortgage  title  within  twenty  yeara  fiom 
the  filing  of  the  bifl    Price  v.  Copner,        347 

3.  See  Equity  or  REDCMmon,  I. 

4.  Where,  in  a  foreclneure  suit,  ezctsptiona  are  tm. 
ken  to  ihe  master's  report,  and  the  time  ap. 
pointed  for  payment  of  t  he  mortgage  money  ia 
likely  to  elapse  before  the  cxceptiona  are  heard, 
the  defendant  should  apply  to  the  court,  upon 
the  exceptions  being  filed,  to  have  the  tiroo  en- 
larged  until  the  exceptions  are  dispoacd  of. 
Rentoize  v.  Cooper,  364 

5.  If  a  third  incumbrancer,  having  constructive 
notice  of  the  second  mortgage,  fails  to  keep 
the  firat  security  on  foot  for  hia  protection,  he 
is  not  entitled  to  stand,  in  the  place  of  the  firat 
mortgagee   againat    the  aecond.      Parry    ▼. 

Wright,  369 

6.  If  a  mortgagee  enters  in  the  lifewtime  of  ihe 
tenant  for  life  of  the  mortgaged  estate,  tlie  re- 
mainder-man will  be  barred  of  hia  right  to  ro- 
deem  after  twenty  yeara  from  such  entry. 
Han  inn  v.  HoUins,  471 

7.  See  Plxadimo,  0,  10.   JuanDicTioN,  1,  2. 

MULTIFARIOUSNESS. 

1.  A  married  man.  after  having  lived  in  adultery 
with  a  woman  and  had  children  by  hrr,  exe- 
cutes a  deed  providing  for  her  and  the  children 
in  case  of  his  death,  and  deposits  it  in  the 
handa  of  his  attorney,  but  aficrwarda  procurea 
posseasiun  of  it* himself :  Held,  on  demurrer, 
that  the  woman  and  her  children  can  maiotaia 
a  bill  to  compel  him  to  deliver  up  thia  deed, 
and  ihat  the  bill  was  not  multifarious,  though 
it  also  souglK  performance  of  an  agreement  to 
pay  an  annuity  to  the  woman,  which  could 
not  be  decreed  in  equity.     Knye  v.  Moore,    €1 

2.  Two  distinct  mattera  cannot  he  joined  in  the 
same  suit  where  one  requires  that  the  depoai- 
tions  should  not  be  published  till  the  hearinffr  ef 
the  cauae,  and  the  other  requires  an  immediate 
publication  of  the  aame  depositiooa.  Dew  v. 
Clarke,  108 

3.  Where  under  a  will  the  residuary  Icgatcea  are 
alao  appointees  of  a  share  of  another  testator*a 
estate  ;  a  bill  filed  by  them  for  an  account  of 
both  eatatcB  ia  not  multifarious.  Turner  v. 
RabinmnL  313 

NUISANCE. 
^ee  Spioino  Pbkformance,  1. 

OUTLAWRY. 

1.  A  plea  of  outlawry,  to  which  neither  an  office 
copy  of  the  record  of  outlawry,  nor  of  the  m* 
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pi09  uiUgaium,  w4p  anitemd,  but  only  a  eer.  | 
tiiicatc  from  Iho  clerk  of  the  oullawhos,  ^as  l 
h«ld  to  be  bad  ;  but  IcaFO  was  ^iiren  to  amend 
it,  becauao  tlie  dcfieet  wai  eaoied  by  a  miatake 
of  tJie  clerk  of  tho  outlawries,  and  not  of  the 
defendant,  and  did  not  affect  the  aubatance  of 
tbe  fdea.     Wmter*  v.  Mayheto,  220 

2*  A  defendant,  against  wbom  an  attachment 
was  issued  for  want  of  an  answer,  may  file  a 
plea  of  outUwry.     Waiert  v.  CAambtm,    225 

PARTIES. 

1.  A  perwo  with  whom  a  deed  had  bean  depoai. 
ted,  but  oat  of  whose  bands  the  deed  was  af- 
terwards taken  by  the  person  who  had  de. 
posited  it,  need  not  be  made  a  party  to  a  bill 
filed  against  the  other  person  by  parties  claim, 
ing  under  tbe  deed  where  no  breach  of  trust  in 
alleged  against  him.     Knye  ▼.  Moortt  61 

3.  The  general  rule  is,  that  appointees  under  the 
will  of  a  feme  covert  are  necessary  parties  to  a 
suit  concerning  the  fund  which  is  the  subject 
of  appointment.     Court  y.  Jeffery^  105 

3*  Where  appointees  are  very  numeroos,  and  the 
bill  is  filed  by  some  of  ihem,  on  behalf  of  them- 
selves and  f  thers,  the  court  will  dispense  with 
the  general  rule,  which  requires  all  appointees 
to  be  parties.    Matming  v.  Tketiger,         106 

4k  Where  the  claim  of  the  next  of  kin  is  raiaed 
on  the  record,  and  one  person,  is  in  that  charac- 
ter a  party,  other  perwns  found  by  the  master 
to  be  next  of  kin  may  be  heard  by  the  court, 
though  not  parties;  but  where  the  claim  is  not 
raitted  on  tlie  record,  and  none  of  the  next  of 
kin  are  in  that  character  parties  to  the  cause, 
tburs  mast  bo  a  supplemcnal  bill  to  bring  them 
before  the  coorL    WaiU  v.  TemftU,  319 

5.  To  a  bill  filed  by  an  obligee  of  a  joint  and  seve- 
ral bond  f>»r  payment  of  his  debt,  alt  the  oblU 
gors  muat  be  made  parties.    Bland  ▼.  Winter, 

946 

6.  A  share  of  au  inte8tate*s  perranat  estate  was 
assigned  to  trustees,  in  trust  for  the  appointees 
of  husband  and  wife;  and  in  default  of  ap. 
pointtnent,  in  trust  for  them  and  the  survivor, 
linsband  and  wife  sold  and  assigned  this  share. 
The  husb md  died  first,  and  then  the  wife,  hav. 
ing  beqacathed  all  b^^r  perronal  estate  to  the 
plaintitf,  the  hu9band*B  personal  representative 
is  not  a  necessary  party  to  a  bill,  by  the  lega- 
tee to  set  aMide  the  sale.  DowUn  v.  Mac&u. 
gaU  and  Hunter,  367 

7.  See  CuaaiTr^  1. 

PARTiNEfiSHIP. 

!•  AU  the  partners  in  a  publication,  except  one, 
being  also  partnera  in  a  rival  publication,  an 
injnnction  to  restraiu  the  using  of  the  effects 
of  the  former  psrtncrship  to  assist  the  latter, 
in  consideration  of  an  annual  sum,  was  refused, 
where  there  had  been  an  agreement  permitting 
the  use  on  those  terms,  which  bad  been  acted 
on  for  many  years.  But  the  injunction  was 
granted  to  restrain  tho  use  of  partnership  ef. 
.  fcfCts,  not  included  in  the  agreement.  Glauing. 
ton  V.  Thwaiieo,  1§4 

S.  A  temptation  to  the  abuse  of  partnership  pro. 
perty  is  not  sufficient  to  induce  the  court  to 
interfere  by  injuoctioii.  124 


3.  If,  upon  a  dtssolntinn  of  partnership,  it  is 
agreed  that  certain  articles  of  the  partnership 
stock  siiall  become  the  exclusive  pntpfrtv  of  one 
of  tho  partners,  and  that  a  certain  fund  i>hill  be 
appropriated  to  the  payment  of  the  debta.  and 
that  fund  afterwards  proves  insufficient  for  tho 
purpose,  tho  other  partner  has  no  lien  on  thoso 
articles  in  respect  of  such  deficiency.  Lingen 
T.  Simpson,  600 

4.  A  Court  of  Equity  will  enforce  an  agreement 
made  upon  a  dissolution  of  partnership,  that  a 
particular  book  used  in  the  trade  shonid  becoma 
the  exclusive  property  of  one  of  the  partners* 
and  that  a  copy  of  it  aboold  be  delivered  to  the 
other,  600 

PETITION. 

A  person  who  is  not  a  party  to  a  cause  may 
present  a  petition  in  tbe  canse  to  have  deeds, 
which  had  been  brought  into  the  master's  of. 
fics  under  the  decree,  deliforod  out  to  him. 
Marriott  v.  WkUe,  17 

PLEA. 

1.  A  plea  of  outlawry,  to  which  neither  an  office 
copy  of  the  record  of  outlawry,  nor  of  the  ca. 
piaa  utlagatnm,  waa  annexed,  but  only  a  cer- 
tificate from  the  clerk  of -the  outhtwries,  waa 
held  to  be  bad;  bat  leave  was  given  to  amend 
it,  because  tho  defect  was  caused  by  a  mistake 
of  tlie  clerk  of  the  outlawries,  and  not  of  the 
defendant,  and  did  not  effect  tlte  substance  of 
the  plea.     Watero  v.  Mayhew,  220 

2.  A  defendant  againat  whom  an  attachment 
was  issued  for  want  of  an  answer,  may  file  a 
pica  of  outlawries.     Waters  v.  Chimhers,  225 

3.  To  a  bill  for  the  delivery  of  title.decda,  and  for 
an  injunction  to  restrain  the  setting  up  of  out. 
standing,  terms,  to  which  no  affi;davit  as  to  the 
title-deeds  was  annexed,  the  defendant  pleaded 
that  there  were  no  outstanding  terma.  Plea 
overruled  because  it  ought  to  have  been  con* 
fined  to  so  much  of  the  bill  as  related  to  the 
outstanding  terms,  and  because  that  part  of 
the  bill  which  related  to  the  title-deeds,  ought 
to  have  been  demurred  to  for  want  of  tho  affl. 
davit.     Hook  v.  Dormnn,  2*27 

4.  A  plea  of  bankruptcy  is  good,  notwithstanding 
the  commission  issued  after  the  filing  of  the 
bill.     Turner  v.  Robinson^  3 

5.  Matters  which  arise  after  the  filing  of  the  bill 
may  be  pleaded,  by  analogy  to  the  rule  at  law. 

3 

6.  Plea  to  all  the  relief,  and  all  ihe  discovery, 
except  certain  interrogatories,  with  an  an- 
swer to  these  interrogatories,  which  did  not 
go  to  any  material  point,  overruled.  Alitsr, 
if  the  answer  had  been  to  matter  which  would 
have  repelled  the  defence  by  plea.  Jamso  v. 
Sadgrove,  4 

7«  Where  there  is  matter  charged  by  tho  bill 
which  goes  to  repel  the  defence  by  plea,  the 
plea  must  be  supported  by  an  answer  to  that 
matter.  6 

8.  To  a  plea  of  outlawry,  either  an  office  copy  of 
the  record  of  the  outlaaTy,  or  of  the  capias  ut^ 
lagatuMt  must  be  annexed.  Waters  y  May. 
hew,  290 
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PLEADING. 


«  To  ft  bill  fikd  by  ftn  obligee  of  t  joint  uid  eeve- 
nX  bond  for  pftjment  of  bie  debt,  mil  the  obli- 
■on  mnet  be  oiftde  ptrtice.  Bland  t.  Winter^ 
^  246 

9.  Where,  onder  ft  will,  the  residaary  legfttees  ftre 
ftleo  appointees  of  ft  ehftre  of  ftnotfaer  teeUtor*! 
cttftte,  ft  bill  filed  by  them  for  an  aeeoont  of 
both  estates  is  not  moltifftrions.  Turner  y 
IMinwoH,  313 

5.  A  ereditor  eannot  sne  on  behalf  of  himself 
and  others  who  hftve  no  eommon  iateiest  with 
him.    Bumey  f .  Morgan,  368 

i^  A  person  entitled  to  part  only  of  ft  sum  of 
money  due  on  mortgage  cannot  file  a  bill  for 
foreclosure  of  the  iame  pan  of  the  mortgaged 
estate.     Palmer  v.  E.  of  Carliele,  423 

6.  There  can  be  no  redemption  or  foreclosure, 
nnleis  the  parties  entitled  to  the  whole  of  the 
mortgage  money  are  before  the  court.        423 

6.  To  a  bill  to  Nt  aside  an  award  charging  fraud 
and  corruption  in  the  arbitrator,  the  defendant 
answered  as  to  the  fraud  and  corruption,  and 
demurred  to  the  rest  of  the  bill :  Held,  that 
the  answer  overruled  the  demurrer.  Dawaon 
T.  Smdier,  537 

7.  If  a  bill  for  the  specific  performance  of  an 
agreement  states  that  the  afreement  was  in 
writing,  signature  will  be  piesumed.  Riat  v. 
Ile6s^.  548 

6.  See  ANswta,  6.  ComnmoN,  1.  Mvltva. 
RfovsNBss,  1,  2,  3.    TftSTXHONy*  (Biix  TO  pca- 

rSTUATC,)  1. 

PORTIONS. 

I.  Where  reaf  estates  were  devised  in  itrict  set- 
tlement, aubJGct  to  a  trust  for  raising  portions 
for  younger  children  during  the  minority  of  the 
tenant  for  life  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage :  held  that  certain  funds 
which  had  arisen  from  the  rents  during  the 
minority  of  the  tenant  for  life,  were  applicable 
to  the  payment  of  the  portions,  and  that  the 
deficiency  only  could  be  raised  by  sale  or. 
mortgage.     Warier  v.  Huiehinoon^  276 

9.  Where  a  parent  who  is  tenant  for  life  of  a  set- 
tied  estate,  with  remainder  to  a  trustee  for  a 
term  of  500  years,  upon  trust  to  raise  portions 
for  younger  children,  has  power  to  appoint  the 
portions  by  deed  or  will,  they  cannot  be  raised 
m  the  parent's  lifetime;  and  the  whole  sum 
cannot  oe  raised  until  they  have  all  attained 
twenty.one.  Wynier  t.  Bold^  507 

POSTHUMOUS  CHILD. 

Bequest  in  trust  for  all  the  children  of  the  tes- 
tatrix's nephew  R.  bom  in  the  lifetime  of  the 
testatrix,  includes  a  child  of  which  the  wife  of 
R.  was  enceinte  at  the  time  of  the  testatrix's 
death,  though  not  bom  for  several  months  af- 
|enraz4B.    Trower  v.  Butte,  181 

POWER. 

1.  Setflemeni  of  two  estate*  in  remainder  on  A. 
W.  T.  for  life,  with  remainder  to  bis  sons  in 
strict  settlement,  and  remainder  over  to  M. 
with  power  to  tenants  for  life  in  possession  to 
charge  the  estates  with  a  Jointure  of  400/.  and 
power  to  the  settlor  to  rsvok*  the  qms  tit  the 


settlement  as  to  one  of  the  estates,  and  to  tp- 
point  new  uses.  By  a  subsequent  deed  the 
settlor  exercises  the  power  of  revocation  as  to 
the  remainder  to  M. :  and  in  lieu  thereof,  ap- 
points that  estate  to  8.  and  repeats  several  of 
the  poweis  contained  in  the  first  settlemetit, 
and  gave  power  to  A.  W.  T.  and  6.  to  charge 
the  estate  with  4001.  by  way  of  jointure.  A. 
W.  T.  by  separate  deeds  excctrtes  both  powers 
of  jointuring.  Held,  on  a  bill  by  his  widow 
for  both  jointures,  that  A.  W.  T.  had  no  new 
power  to  jointure  under  the  second  settlement. 
WigeM  V.  Smith,  321 

9.  By.  article*  for  settlement  of  the  wifisfs  teal 
and  leasehold  estates^  the  husband  bad  power  to 
appoint  her  eetates  to  the  children  of  the  mar- 
riage, for  such  estates,  and  in  siich  parties, 
and  in  such  manner  and  form  as  he  sfaonld 
by  deed  or  wiM  appoint:  and  by  other  arti- 
cles of  the  same  date,  for  the  seHlement  of 
his  own  real  estates,  be  had  an  alisolttte  power 
of  appointment  over  them  by  deed  or  will,  in 
default  of  issue  of  the  marriage.  There  be. 
ing  several  children  of  the  marriage,  and  no 
settlement  pursuant  to  the  articles,  the  hoc- 
band,  (who  died  in  the  lifetime  of  the  wife,) 
by  bia  will  recited  the  articles  for  the  settle- 
ment  of  his  own  estates,  and  confirmed  thean, 
and  recited  the  power  of  appointment  in  them 
at  length,  mentioning  it  as  a  power  intendod 
to  be  exercised  by  that  his  will :  and  thcmby. 
in  exercise  of  that  power,  and  all  other  powexs* 
appointed  his  own  real  estate^  and  all  otber 
real  estates  over  which  he  had  powen  to  trus- 
teeeforatermdf  500  years,  upon  trust,  to  raise 
portions  for  his  younger  children,  making  no 
mention,  in  any  part  of  his  will,  of  the  articles 
for  settlement  of  his  wife's  esute  ;  but  direct, 
ing  that  all  persons  tsking  any  benefit  under 
bis  willsbooM  be  bound  by  the  doctrine  of  elec- 
tion*-to  give  efiect  to  every  dispositi«m  con. 
tained  in  it:  held,  that  the  will  operated  as 
an  appointment  of  the  wife%  real  estates ;  aad 
that  the  creation  of  the  term  of  500  yeais  was 
a  good  execution  of  a  power  to  appoint  for  such 
estates  as  the  appointor  abould  thmk  fit ;  and 
that  the  words  *  in  such  manner  and  form '  no- 
tborixed  him  to  give  equitable  mterests  to  the 
cJiildren.     TreUofe  v.  iAnUm,  477 

PRACTICE. 

I.  A  person  who  is  not  a  party  to  a  cause,  may 
present  a  petition  in  the  cause,  to  have  decM 
belonging  to  him,  which  had  been  brought  into 
the  master's  ofilce  under  the  usual  direction  in 
the  decree,  delivered  out  to  him.    Marriott  v. 

w*i<e,  n 

8.  Biddings  will  not  be  Qpened.  i^en  in  a  credi- 
tor's suit,  upon  an  advance  of  SOOl.  ^ipon  5^300/. 
Cfaretone  r.  Edwatde,  SO 

8.  An  order  having  been  obtained  by  plarntiCto 
take  a  demurrer  off  the  file,  it  is  irregular  if 
the  defendant  file  a  plea  and  anawerbefors  the 
demurrer  is  aetnally  taken  off.    CusC  v.  Baode, 

4.  Where  k  decree  is  made  npcto  a  bill  Uken  srs 
eonfeeeo,  the  court,  whether  the  defendant  has 
or  has  not  appeared,  pronounces  an  abscluls 
decree  in  the  firat  instance,  and  doea  not  give 
the  defendant  a  day  to  show  cause.  London 
r.  Readft  44 
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S.  A  d«f«iidanl  who  bat  pot  in  three  inefficient  | 
mnewera,  nnd  ie  in  euatody  for  want  of  a  fourth, 
ie  entitled   to  •  hie  ditcharge  loimedtately  on 
fiUnsbia  fourth  answer.    Balfour  V.  Farqu. 
hmrmn,  72 

S.  If  in  the  title  of  an  order  to  diamiae  a  hill  for 
want  of  proseeotion,  the  piainttff  ie  called  by 
a  wrong  ehrietian  name,  a  replication  filed  alter 
the  order  ie  drawn  up  and  senred.  will  not  be 
teken  off  the  file.  Ver  lander  7.  C^dd,  94 
7«  CoumiMione  for  the  examination  of  witneeeee 
abroad,  returnable  withont  delay,  need  not -be 
returned  within  the  same  period  as  hooi«  com. 
miaeiona ;  vis.  before  tlie  end  of  the  term  next 
after  they  were  iwoed;  bat  a  reaeonable  time 
in  allowed  according  to  eircuioataneea.  Wake 
▼.  Franklin,  95 

8.  To  prevent  either  an  attachment  or  an  injunc 
tton,  or  a  motion  to  extend  the  common  in. 
juoetion  to  stay  trials  the  answer  moat  he  filed 
on  the  erening  before  the  seal  day  at  the  lat. 
cat ;  and  an  answer  filed  on  the  seal  day  is 
too  late,  although  the  motion  on  account  of 
the  pressoro  of  business  could  not  be  made  until 
tiM  following  day.     WkiUhouae  y.  Hickman, 

108 

9.  A  mistake  as  to  the  office  hoore,  (even  where 
the  answer  was  sworn  the  day  before^  and  was 
filed  at  the  earliest  possible  moment  on  the 
seal  day)  is  no  i^round  of  exception  to  the 
general  rnlc  that  in  order  to  prevent  an  at. 
taehmentor  an  injunction,  the  answer  must 
be  filed  the  day  before  the  seal  day.  Jbhotton 
V.  Booth,  103 

10.  Plaintiff  having  obtained  an  order  to  amend, 
and  that  defen.danC  may  answer  exceptions 
and  amendments  at  the  saifte  time,  the  dcfen* 
dant  may  immediately  move  that  the'  amend. 
joenta  he  made  within  ton  days,  or  the  order 
be  discharged..    Wkitekouoe  v.  Hiekman^  105 

ii.  An  attachment  for  want  of  an  answer  to*  an 
amended  bill,  cannot  be  obtained  until  the 
nmeadmento  have  been  entered  in  the  six 
clerk*s  book;  and  it  makes  no  difference 
whether  the  original  bill  has  or  has  not  been 
answered.    Adimoon  v,  Blackstoek^  118 

19.  On  a  motion  for  an  injunction,  affidavits  £led 
before  the  answer  may  be  read,  where  the 
plaintiff,  by  saving  the  notice  of  motion  till  a 
future  day,  enabled  the  defendant  to  file  his 
answer  before  the  motion  was  made.  (?/««. 
Hngtan  ▼.  7Ai0ail«s,  124 

13.  Where  a  defendant  entere  bis  appearance 
gratis,  the  time  within  which  he  must  answer 
or  sue  out  a  commission,  is  to  bo  calculated 

.  from  the  date  of  his  actual  appearance,  and 
not  from  that  at  which  the  Bubpmna  would 
have  bMO  served  if  he  had  waited  till  the  regu. 
laraervice.     Wehotor  v.  ThrelJalL  135 

14.  Where  the  draft  of  an  amended  bill  is  signed 
by  the  eame  counsel  who  signed  the  drait  of 
the  original  bill,  and  no  now  engrossment  is 
re<)otred,  counsel's  name  need  not  be  repeated 
on  the  engrossroont.  135 

15.  Bill,  amended  by  interlineation,  ordered  to  be 
taken  off  the  file  for  irregularity,  neither  the 
draft  nor  the  engrossment  of  the  amendments 
bemg  aigned  by  counsel,  though  there  was  no 
new  engroMment  of  the  bill.    Piti  v.  Mu^Uto* 

136 

16.  After  a  decree  for  the  administration  of  asseta 


in  an  amicable  suit,  a  creditor  havhig  filad  a 
bill  praying  for  the  usual  accounts  (which  had 
been  directed  by  the  former  .decree,,  and  also 
to  have  t'le  ansets  mareballed,  which  was  not 
preyed  for  or  decreed  in  the  first  suit,)  the  court 
made  a  second  decree,  directing  the  usual  ac. 
qpunts  and  the  assets  to  be  manhalled,.  with 
liberty  to  the  master  to  use  the  accounts  taken 
under  the  former  decree.    jPofI  v.  OaUini^ 

206 

17.  If  the  second  suit  had  been  merely  for  the 
same  objects  as  the  firat,  the  decree  in  tlie  firet 
suit  would  havs  been  a  bar  to  it ;  and  the  court, 
en  motion  before  answer,  would  have  ordered 
all  proceedings  in  it  to  be  stayed.  206 

18.  Where  the  answer  to  a  bill  for  speeifio  per. 
formance  nises  any  other  objection  except 
defects  of  title,  on  a  motion  to  rater  the  titfe 
to  the  master,  the  court  will  not  examine 
whether  the  other  objection  he  frivolous  or  not. 
Withy  V.  CsK/e.   Gordon  v.  Ball,         174, 178 

19.  Husband  and  wife  being  defendants,'  the  lat- 
ter,  aftsr  obtaining  an  order  to  answer  separate, 
ly,  is  entitled  to  all  the  ordera  for  time  to  an. 
swer,  and  Is  not  bonnd  by  any  previous  oi^er 
obtained  by  h6r  husband  for  that  purpose,  on 
behalf  of  himself  and  her.  Jaekoon  v.  Ha- 
worth,  161 

20.  A  defendant  against  whom  an  attachment 
with  proclamations  has  issued,  may  file  a  plea 
and  answer  if  the  writ  has  not  been  returned. 
Sandero  v.  Muraey,   .  2SS 

21.  Where  one  of  two  or  more  plaintifi  dies  be. 
fore  an  answer  is  put  in,  the  suit  is  sbatcd, 
and  the  defendant  cannot  move  that  a  supple- 
mental bill  be  filed  within  a  limited  timot  as 
in  the  case  of  a  plaintiff  becoming  bankrupt. 
Adamton  v.  Hull,  249 

See  1  Turner's  Hcports,  S58. 

22.  An  order  to  dipsolve  an  injunction  m'si^ ob- 
tained  after  exceptions  filed  to  the  answer,  is 
irregular.     Witiiai^  v.  Daoie.  262 

23.  The  mastei's  certificate  of  disobedience  to  a 
decree  directing  deeds,  papera,  an<i  writings  to 
be  produced  before  him  need  not  be  filed  with- 
in four  days  after  it  is  signed:  it  is  sufficient 
if  it  be  filed  before  the  four.day  order  is  deliv. 
ercd  out.     Harrie  v.  De  Taetet,  263 

24.  The  court  will  order  a  sequestration  to  is- 
sue  against  a  defendant  who  is  in  contempt, 
for  not  putting  in  an  examination  to  interroga. 
tories  before  the  master.    Lupton  v.  He^ott, 

274 

25.  The  court  never  ordera  a  clerk  in  court,  with 
whom  exhibits  have  .been  deposited  under  the 
usual  order,  to  deliver  them  up  to  any  other 
person  for  the  purpose  of  their  being  produced 
in  court,  or  at  the  assizes,  without  the  consent 
of  all  parties,  and  payment  of  the  clerk  in 
court'd  fees.    Harrie  v.  Bodenham,  283 

96.  Defendant  submitting  to  tlie  same  decree  as 
the  plaintiff,  according  to  the  case  niade  by 
the  bill,  would  be  entitled  to  at  the  bearing,  may 
at  any  time  stay  all  further  proceedings  in  the 
cause.     Pr^d  v.  Hull,  331 

27.'  The  principle  of  waver  applies  to  an  irregu- 
lar  but  not  to  an  erroneous  order.  ^Levi  f. 
Ward,  334 

28.  After  a  decree  in  a  suit  in  which  a  lunatic 
and  his  committee  were  dolendants,  the  com. 
fflittlio  died  and   a  new  one   was  appointed. 
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Ordered,  apoii  motion,  that  tbo  new  commit, 
tee  should  be  named  aa  puch  in  all  fuioro  pro. 
Qccdings  in  the  cauae.  Lyon  r.  Mereer,  356 
89.  If  afier  a  defendant  has  put  in  hie  eiamioa- 
tion  to  the  usual  interrogatoricM  befure  the  roas- 
ter, the  planliff  discovers  that  the  dofundant 
has  received  eumtf  not  muntitined  in  hie  ezami. 
nation,  tiie  master  is  at  liberty  to  receive  a 
new  state  of  facts,  and  fuHher  interrogatories 
founded  upon  them,  without  the  order  of  the 
eoart.    Sidden  v.  Former,  335 

30,  Where  in  a  foreclosure  suit  exceptions  are 
taken  to  Uie  masters*a  report,  and  the  time  ap- 
pointed for  payment  of  the  mortgage  money  is 
iikely  to  elapse  before  the  exceptions  are  heard, 
the  defendant  should  apply  to  tiie  court,  opon 
the  exceptions  being  filed,  to  have  the  time  en. 
Urged,  until  the  exceptions  are  dispoeed  of. 
Rentoixe  v.  Cooper,  364 

31.  Where  a  decree  directs  issues  to  try  the  va. 
lidity  of  inoduses,  and  the  plaintiff  wishes  to 
have  the  issues  tried  in  a  different  county  from 
that  in  which  the  lands  lie,  an  order  for  thai 
purpose  cannot  be  inserted  in  the  decree,  but 
must  bo  obtained  by  petition.    Sparko  v.  /ea(l, 

366 

33.  The  eoort  will  not  order  oopiee  of  depositk^ns 
taken  to  perpetuate  the  testimony  uf  witnesses 
to  be  delivered  out  for  the  purpose  of  perfecting 
the  title  to  anesUte;  even  where  the  witnesses 
are  dead.     TemU  v.  Teoie,  3cJ5 

33.  Where  a  defendant  is  in  contempt  for  want 
of  an  -answer,  and  afterwards  files  it,  if  the 
plaintiff  acts  on  the  answer,  he  waives  the  con- 
tempt, and  the  defendant  need  not  obtain  an 
order  to  discharge  it.    HoskinB  v.  Lloyd,   393 

34r  An  injunction  to  restrain  the  setting  up  of 
outstanding  terms  in  bar  of  an  ejectment,  will 
not  be  granted  upon  motion.  Barney  v.  Lnek- 
ttt     Northey  Y,  Poarci,  419,420 

35.'  Where  a  bill  had  been  amended  three  times, 
and  the  two  last  amendments  were  made  ne- 
cctisary  by  the  negligence  or  error  of  the  plain- 
tiffs, the  defendant  was  allowed  extra  costs  for 
those  amendments.     Watts  v.  Moaning,    421 

36.  Where  an  injunction  has  been  granted  on 
merits,  a  motion  to  amend  without  prejudice 
•to  the  injunction,  is  a  motion  of  course,  hut 
where  it  has  issued  on  account  of  delay,  notice 
of  the  motion  must  be  given,  and  the  proposed 
amendments  must  be  stated.    Pratt  v.  Archer, 

433 

37.  A  parly  who  examines  a  witness  is  bound  to 
keep  him  in  town  for  forty-eight  hours  after 
his  production  at  the  seat  of  the  adverse  clerk 
in  court,  and,  if  cross  interrogatories  are  left 
with  the  examiner  within  the  fwrty-eight  honra, 
the  party  muet  keep  the  witness  in  town  till 
tlie  cross  sxamination  is  finished.  Wkittuek 
r.  Lysagh^  446 

38.  A  cause  may  be  regularly  set  down  without 
*   consent  in  the  vacation  after  the  term  in  which 

publication  passes.    Partridge  v.  Cann,     466 

39.  I'liero  is  no  precise  time  beyond  which  wit. 
iiesses  cannot  be  diicreditcd.  Interrogatories 
in  support  of  articles  for  that  purpose  may  re- 
late  4o  partieukr  faots  not  iniesne  in  the  cause, 
as  well  as  to  the  credit  of  the  witnesaes  gene- 
rally.   Piggott  V.  CroxkoU,  467 

40.  After  a  demurrer  overruled,  an  order  for  time 
to  answer  merely  ean  be  obtained  by  a  apcveial 
application  only.    Trim  v.  Btker,  469 


41.  An  order  to  discolve  the  common  injanction 
fitst  may  be  obtained,  notwithstanding  the  de- 
fendant  has  excepted  to  the  roaster's  report  as 
to  the  'sufficiency  of  the  answer.  Mereot  ▼. 
Cosier,  486 

42.  Where,  under  an  order  made  in  a  creditor's 
suit,  a  supplemental  bill  is  filed  by  a  creditor, 
not  a  party  to  the  original  suit,  on  behalf  of 
himself  and  all  other  creditons  to  have  iho 
benefit  of  the  decree  in  that  suit,  the  propriety 
of  the  order  which  authorized  the  creditor  to 
fik)  the  eupplemental  bill  cannot  be  questioned 
at  the  bearing  cf  the  supplemental  cauM. 
When  leave  is  given  to  file  such  a  bill,  the 
plaintiff  in  it  is  entitled  to  the  same  decree  to 
have  the  benefit,  of  former  proceedings,  as  the 
representatives  of  the  original  plaintiffii  would 
have  been  entitled  to  on  a  bill  of  revivor. 
Hoidditckv,  Marquis  of  DonegaU^  491 

43.' After  a  demurrer  overruled,  the  defendant 
cannot  plead  to  the  bHl  without  the  leave  of 
the  court.     Rowley  v.  Eecles,  511 

44*  <$ee  Accx>t7NT,  1.  ANSwi^a  3. 4,  5.  Aaerra, 
1,2.  BiouNos,  1,  2.  Costs,  2. 3.  Examiha. 
vioif,  1.  MoNKT,  Payment  or,  into  Cooar,  1, 
fi.    Plca,  1,  2.    VsNOoa  and  PuRCHABaa,  4. 

HB8IDUI. 

PROCHEIN  AMY. 

1.  A  married  woman  being  the  plaintiff*  and  her 
prochein  amy  having  died,  it  was  ordered  that 
she  should  name  a  new  prochein  amy  within 
two  months,  or  that  the  bill  should  bo  dis- 
missed, and  the  costs  paid  out  of  the  fund  in 
enurt.     BarUe  v.  Barlee,  100 

2.  Where  a  new  next  friend  is  to  foe  subatituted, 
the  court  refused  to  inquire  into  the  cireom- 
stanecs  of  the  proposed  next  friend,  though  it 
was  suggested  that  he  was  in  indigent  circnm- 
stanees.     Davenport  v.  Davenport,  101 

3.  Where  the  next  friend  of  a  feme  covert  had 
taken  tho  benefit  of  the  Insolvent  Uebtor'a 
Act,  but  was  detained  in  priMm.  and  had  ob- 

.  tained  an  order  upon  the  husband  for  payment 
of  his  groats  after  the  answer  was  filed,  and 
before  any-  other  proecedine  was  taken  in  the 
cause,  a  motinn  by  one  of  the  defendants  that 
the  next  friend  might  be  removed  and  another 
appointed  was  refused,  as  being  improper  in 
form ;  but  leave  was  given  1o  apply  lo  suy 
proceedings  until  tho  next  friend  should  bo 
changed,  or  secority  given  for  costs.  Pen- 
nington T.  Alein,  264 

RECEIVER. 

This  court  will  appoint  a  receiver  pending  a  suit 
in  the  ecclcstasticai  coitrt^to  recall  probate,  on 
a  case  of  strong  presumption  of  fraud.  Rather^ 
ford  V.  Douglas,  >  111 

RESIDUE. 

1.  Where  a  legacy  is  given  upon  a  conlingeney, 
and  a  suit  is  instituted  for  the  administretion 
of  tho  testa tor*s  estate,  tlie  vourt  does  not  direct 
a  sum  of  stock  belonging  to  tlie  estate  to  be 
appropriated  to  pay  the  legaby  when  the  eon. 
tingency  happens;  but  directs 4he  whole  resi- 
due to  be  paid  over  to  the  residuary  legatee  oa 
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liii  gfTine  fGeulity  to  pay  the  legacy  whon 
do*.     Webber  v.  Webber,  311 

3.  5c«  Amnuitt,  3. 

RESTS. 

Where  pAjmeotB  bavo  been  made  by  a  ven- 
dee at  dificrent  times  on  account  or  hia  par- 
chase,  all  exceed in{|r  the  interest  dao  at  the 
times  of  such  paymentst  and  the  decree  in  a 
•uit  by  the  vendor  for  a  specific  performance 
directs  an  account  to  be  taken  of  what  is  due 
to  the  plaintiff  for  the  princi|fal  and  interest 
in  respect  of  the  purchase,  rests  are  always 
made  in  taking  the  aceoont.  OnJUk  t.  Bea- 
ton, 371 

RETAINER. 

A  devistfr  has  a  right  to  retain  a  debt  doe  to 
himself  or  to  his  trustee  out  of  the  produce  of 
the  estate  devised  to  him.  Idwme*  v.  Slot. 
Urd,  458 

RIVER. 

Every  owner  of  land  on  the  banks  of  a  river 
haa,  frima  facu,  an  equal  right  to  use  the  wa. 
tcr,  and  cannot  acquire  a  right  to  throw  the 
water  back  on  the  proprietor  above,  or  to  divert 
it  from  the  proprietor  below,  withoot  a  grant 
or  twenty  years  enjoyment,  which  is  evidence 
of  a  giant.     Wright  v.  Howard,  190 

SET-OPF. 

Tb«  coon  wUl  not  direct  the  costs  of  a  soit  and 
of  an  action  between  the  same  parties  to  be 
■et4»ff  against  eaoh  other.     Wright  v.  Mudte, 

366 

SETTLEMENT. 

1.  Upon  a  xeference  to  the  master  to  approve  of 
a  proper  settlement  upon  the  wife,  out  of  a 
fond  accruing  in  her  right,  which  was  claimed 
by  the  aswigneos  of  her  husband,  the  court  di. 
rected  the  master  to  have  regard  to  the  extent 
of  tlio  fortune  received  by  her  husband  in  her 
rights  aff  well  aa  to  any  other  settlement  which 
he  migfat  have  made  on  her.    Oreen  v.  Otte, 

350 

3.  Settlament  of  a  som  of  money  upon  trust  to 
be  transferred  to  the  suiViving  parent  for  the 
benefit  of  Itim  or  her  and  any  child  or  ohil- 
dren  of  the  marriage ;  held,  upon  construction 
of  the  whole  instrument,  that  the  surviving 
parent  took  for  hfe,  with  remainder  to  the  chil- 
dren.    Chambers  v.  Aikine,*  S&2 

3.  Voluntary  sotttemenU  of  personal  property 
made  by.  persona  who  are  not  indebted  at  the 
time,  are  good  against  a  subsequent  purchaser 
for  valuaUe  consideration.    Jones  v.  Crouchtr, 

315 

4.  See  TaoBT,  3,  5. 

SEQUESTRATION. 
Ste  PaAonca,  34. 

SOLICITOR  AND  CUENT. 

1.  The  court  has  no  jnriadietion  to  order  a  aoHoi- 


tor's  bin  to  be  taxed,  on  the  applicatbn  of  the 
solieitor  himself.     Sayere  v.  Walond,  97 

3.  A  solicitor  who  had  refused  to  aet  any  longer 
for  a  party  in  the  cause,  was  ordered  to  permit 
the  party  to  inspect  papers  in  tiis  possession, 
at  all  reasonable  times  without  any  undertak- 
ing on  her  part  to  proceed  to  a  taxation  of  his 
bill.     Afoir  v.  Mudie,  383 

3.  A  solieitor  who  refused  to  allow  a  deed  in  hia 
possession  to  be  proved  on  behalf  of  the  plain, 
tifl^  becauae  he  had  a  lien  on  it  for  coats  doe 
from  the  defendant,  was  ordered  to  produce 
the  deed  at  his  own  expense,  and  to  pay  all  tho 
costs  eonsquent  on  his  refusal.  Brasoington 
V.  Br*i9oingtoa,  465 

4.  See  Dud,  1. 

SPECIFIC  performance: 

1.  Specific  performance  of  an  agreement  to  grant 
a  building  lease,  decreed  generally,  although 
the  plaintiff  had  built  a  brewhonse  upon  part 
of  the  land  comprised  in  the  agreement,  and 
thereby  injured  the  adjoining  property  of  the 
leasor.    Gorton  v.  Smarts  66 

3.  Specific  peflbrmapco  decreed  of  an  agreement 
to  sell  the  good  will  of  a  trade,  and  the  exclo- 
aive  use  of  a  secret  in  dyeing.  Bryoon  v. 
Whitehead,   ^  74 

3.  Wliero  damages  in  an  action  at  law  for 
breach  of  a  contract  to  soH  a  chattel  would  be 
an  iosoffieient  remedy  for  the  purehaaer,  aU 
though  a  sofficient  remedy  for  the  vendor«  a 
demurrer  to  a  bill  t>v  the  vendor  for  a  specific 
performance  will  be  overruled,  because  the 
remedy  in  this  court  miist  be  mutual  for  pur- 
chaser and  vendor.     Withy  v.  Cottle,         174 

4.  Where  the  answer  to  a  bill  for  a  specific  per- 
formanee  raises  any  other  objection  to  the  per- 
formance of  tho  contract  besides  defects  in  tho 
tKle,  on  a  motion  for  a  reference  of  the  title  to 
the  master,  after  the  answer  has  eomo  in; 
eembie,  that  the  court  will  not  examine  whether 
tho  other  objection  be  frivolous  or  not,  becauae 
that  is  matter  to  be  decided  at  the  hearing  of 
the  cause.  174 

5.  Semble,  that  the  court  will  not,  on  motion, 
decide  upon  the  vslidity  of  any  of  her  objection, 
besides  defect  of  title,  which  may  be  raised  by 
the  answer  to  a  bill  for  specific  performance, 
the  consideration  of  any  other  objection  being 
matter  to  be  reserved  till  the  hearing  of  the 
cause.     Gordon  v.  Ball,  178 

6.  The  court  refused  to  decree  the  specific  per- 
formance of  an  agreement  to  purchase  the  fee 
simple  of  certain  lands,  and  also  the  right  to 
impound  the  water  of  a  river,  and  to  divert 
from  it  a  stream  of  water,  because  the  vendor, 
though  seised  m  fee  of  the  lands,  had  only  a 
lease  for  99  years  of  the  other  subjects  of  the 
contract,  and  bad  not,  as  against  some  of  (he 
proprietors  of  Isnd  on  the  banks,  of  a  river,  a 
right  to  divert  the  water,  the  purchaser  having 
entered  into  the  contract  for  the  purpose  of 
erecting  a  manufactory  to  be  wrougiit  by  the 
water,  and  twelve  years  having  elapaed  be- 
tween the  time  of  the  ajereefticnt  and  the  hear- 
ing of  tho  cause.     Wright  w»  Howard,        190 

7.  HUl  for  specific  performance  of  an  agreement 
to  take  a  lease  for  43  years  of  hon  and  coal 
mines  and  machinery  for  the  purpose  of  trade, 
dismiiaed,  on  account  of  delay  on  the  part  of 
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Uw  lenof  to  maks  oat  hit  title  and  to  give 
.  povsession  at  the  tiixie  stipulated  io  the  agree, 
roenl.     Porker  v.  Ft  Uh,  191) 

6.  Bill  will  lie  for  the  specific  performance  of  a 
eontract  for  the  purchase  of  government  stock, 
where  it  prays  fur  the  delivery  of  certificates 
which  crive  the  legal  title  Id  the  stock.  Dolo- 
ret  V.  Rothschild,  590 

9.  Time  is  of  the  esseaco  of  a  contract,  where 
the  subject  of  the  contract  is  of  such  a  nature 
AS  to  be  exposed  to  a  daily  variatioD  in  its  value. 

590 

10.  Specific  performance  decreed  at  tlie  suit  of 
the  vendor  of  a  contract  for  the  sak  of  debts 
proved  under  a  commission  of  bankrupt.  Ad. 
derlg  r.  Dixon,  607 

11.  *iSee  AORKKMBNT.      PAKTMBatUIP.  4. 

STOCK. 

A  sura  of  money  in  the  funds,  standing  in  the 
name  of  two  lru»tees  of  a  friendly  society  one 
of  whom  had  absconded,  ordered  to  be  trans, 
ferred  by  the  other  trustee  into  his  own  name 
jointly  with  that' of  another  trustee  elected  in 
the  room  of  him  who  liad  absconded.  In  iht 
nvUterpf  a  Friendly  Soeietjf^  62 

TENANT  FOR  LIFE. 

Tenant  for  life  of  real  estates  under' a  will  having 
exponded  money  in  finishing  a  mansion-iiouBe 
which  the  testator  had  begun  but  left  unfin- 
ialied,  and  in  repairing-  tlie  mansion-house, 
which  had  been  damaged  bv  dry-rot,  the  court, 
HI  a  suit  for  administering  the  trusts  of  the  will, 
rsferrcd  it  to  the  madter  to  inquire  whether  it 
was  /or  the  benefit  of  all  parties  iatercated  that 
the  mansion-house  should  be  finished^  but  re. 
fused  an  inqury  as  to  the  repairs ;  and  said  that 
if  it  was  found  for  the  benefit  of  all  parties  in. 
terested  that  the  mansion-house  should  have 
been  finished,  the  court  would  if,  there  were 
no  personal  estate  applicable,  direct  the  ex- 
pense to  be  a  charge  on  the  real  ostatea,  Hih. 
bert  V.  Cooke,  552 


t£RM  OF  YEARS. 

An  injunction  to  restrain  the  setting  up  of  an 
outstanding  term  in  bar  of  an  ejeotment,  will 
not  be  granted  upon  motion.  Barney  v.  Luck, 
ett,  Norlhey  v.  Pearee,  419,  420 

TESTIMONY,  (BILL  TO  PERPETUATE.) 

1,  A  demarrcr  wHl  hold  to  a  bill  Io  perpetuate 
testimony  if  it  do  not  state  that  no  action  -can 
be  immediately  brought.     Angell  v.  AngelU 

.      83 

8.  The  court  will  not  order  copies  of  depositions 
taken  to  perpetuate  the  testimony  of  witnesses 
to  be  delivered  out  for  the  purpose  of  perfect, 
ing  the  title  to  an  esUte,  oven  where  the  wit- 
nwsea  are  dead.    Teale  v.  TeaU,  385 

TITHES. 

L  At  the  trial  of  an  issue  to  aacertaia  whether 
one  of  the  defendants,  a  layman,  was  entitled 
to  the  tithes»  or  a  m'^xius  in  lieu  of  the  titheff  of 


certain  lands  k  was  proved  tittt  a  payment  de- 
scribed as  a  tithe  or  rate-tithe  issuing  oat  of 
the  lands  in  question,  had  been  convoyed  by 
the  defendant's  title-deeds  for  the  last  150  years, 
and  that  this  payment  had  been  received  by 
him  and  his  ancestors,  and  that  no  tithe  had 
been  paid  to  the  i^laintiff,  the  rector,  within 
living  memory;  and  a  verdict. was  found  lor 
Che  deleodant.  A  motion  by  the  rector  for  a 
new  trial  was  refused.  WtUieam  v^  Baem  mmd 
athert,  415 

TRADE. 

1.  A  trader  may  sell  a  secret  in  bis  trade,  and  le- 
strain  himself  generally  from  the  use  of  it. 
Bfyeon  v.  Whitehead,  74 

2.  Specific  pcrformanee  decned  of  an  agreement 
to  sell  the  good-will  of  a  trade,  and  the  ezehu 
sive  use  of  a  secret  in  dyeing.  74. 


TRUST. 


.  Where  an  infant  died  seised  of  an  equitable 
estate  descended  esparU  nuitema,  his  incapaci- 
ty to  call  for  a  conveyance  of  a  legal  estate, 
by  which  the  course  of  descent  wooTd  have 
been  broken,  ia  not  a  sufficient  leaoon  to  in. 
duco  the  oourt  to  consider  the  eaae  as  if  siieh 
a  eonveyanee  had  aetoaUy  been  made ;  it  not 
hemg  according  to  the  terms  of  tlie  trust,  any 
part  of  the  express  duly  of  the  trustee  to  ezel 
cule  soch  a  eonveyanee.  Langley  t.  Sneyd^ 
•  45 

2.  Testator  gives  tho  residoe  of  his  estate  to  bi» 
executors  on  trust,  in  default  of  appointment, 
to  dispose  of  it  at  their  pleasoie^  either  for 
chanUble  or  public  parposrs,  or  Co  any  penon 
or  persons,  in  such^faaies,  Ac.  as  they  .in  their 
discretion  should  think  fit :  held  that  the  trust 
is  too  general  and  undefined  to  be  executed  by 
.  the  court ;  that  the  exeeutora  cannot  uke,  bcu 
cause  it  is  given  expressly  on  trust;  and  that 
the  oe^t  of  kin  are  entitled.    Vezeyv.Jm 


3.  G.  E.  conveyed  real  eaiates  opoil  tniat  for  Che 
benefit  of  his  daughter;  but  he  deefaiTOd  Chat 
if  she  married  under  age,  and  wiChont  his  eon* 
sent,  the  trustees  shotiU  hold  the  estates' in 
trust  for  him  and  his  heJrs^  The  danghtev 
married  under  twenty-one  and  without  ooMnt* 
but  G.  £.  was  afterwards  reconciled  to  her* 
and  treated  both  her  and  her  hosfcnnd  witk 
peat  kindness:  held  that  this  condoetoftfae 
father  did  not  divest  the  equitable  fee  which 
h^a  vested  in  him  on  the  nairiage.  DwMeU 
V.  Elwei(,  '"^ 

4.  TesUtor  gave  to  his  wife  aU  hia  perwnal  ee. 
t^te,  relying  that  if  she  should  marry  anin 
she  wotild  secure  whatever  aho  should  pcMssa 
under  his  wiU,  for  her  separate  use;  and  he 
recoinmended  her  to  give  by.  her  will,  what 
she  should  die  pDOsessed  of  under  hia  will,  to 
certain  persons  whom  he  named :  held  that 
the  wife's  executor  was  a  tniatee  of  the  whole 
of  the  property  possessed  by  her  under  the  wilL 
for  the  persons  named^     Mknoood  v,   We^ 

5.  The  sole  possessor  of  a  recipe  for  makmr  a 
medicme  assigned  it  on  the  marriage  of  bii 
daughter  to  trustees  in  trust  for  her  and  her 
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husband  for  their  lives,  and  directed  that  after 
their  decease  it  should  be  sold  for  the  bene6t  of 
their  children.  The  mother  destroyed  the  re- 
cipe and  verbally  commanicatod  the  contents 
to  her  eldest  son  for  the  benefit  of  his  brothers 
and  siaters.  Upon  4  bill  filed  agrainst  him  by 
some  of  the  younger  children  he  was  declared  to 
hold  the  secret  upon  the  trusts  of  the  settle, 
mentfl,  and  was  decreed  to  account  for  the 
profits  made  by  him  by  the  sale  of  the  medi- 
cine aftt'r  liis  mother's  death  ;  and,  as  a  sale 
was  impraeticabic,  an  issue  was  directed  to 
ascertain  the  value  of  the  secret.  Green  v. 
Folgham,  ■     3Ud 

6.  Qu.  Whether  the  rule,  that  a  trustee  cannot 
purchase  from  his  cestui  que  trust,  prevails 
where  the  relation  of  trustee  gives  no  advan. 
Uge  7     Naylor  v.  Winch,  555 

7.  See  Will.  8. 

VENDOR  AND  PURCHASER. 

1.  Where  the  conditions  of  sale  provide  that  in- 
terest shall  be  paid  from  a  certain  day,  if  the 
purchase  be  not  tlien  completed,  the  purchaser 
cannot  relieve  himself  from  the  payment  of 
interest  by  alleging  that  the  delay  in  complet. 
ing  the  contract  was  caused  by  the  vendor ; 
but  it  is  otherwise  where  there  is  no  express 
stipulation.     Eedaile  v.  Slepkenson^  122 

2.  Quit  rents  being  incidents  of  tenure,  are  pro- 
per subjects  of  compensation.  Qu,  as  to  rent, 
charges,  which  are  not  incidenta  of  tenure, 
though  the  court  has  allowed  them  when  small 
to  be  subjccu  of  compensation.  122 

3.  Qu,  To  what  extent  time  is  of  the  essence  of 
the  contract,  where  the  purchase  is  intended 
with  a  view  to  commercial  purposes  as  to  the 
erection  of  a  manufactory.   Wright  7.  Howard, 

190 

4.  Where  payments  have  been  made  by  a  ven. 
dee  at  different  times  on  account  of  his  purchase, 
all  exceeding  the  interest  due  at  the  times  of 
auch  payments,  and  the  decree  in  a  suit  by 
the  vendor  for  a  specific  performance,  directs 
an  account  to  be  taken  of  what  is  doe  to  the 
plaintiff  for  the  principal  and  interest  in  respect 
of  the  purcbaao,  rests  are  always  made  in  tak- 
ing the  account.     Griffith  r.  Heaton,        271 

5.  Where  m  devisee  of  real  estate  subiect  to  debts 
and  legacies,  had  contracted  to  sell  the  estate 
in  order  to  raise  money  to  pay  the  debts,  and 
afterwards  a  bill  was  filed  against  her  by  the 
legatees  for  the  administration  of  the  testator's 
estates,  and  the  purchaser  consented  to  go  be. 
fiire  the  master  upon  a  reference  as  to  the  title 
in  that  suit:  held,  that  he  was  not  thereby 
bound  to  take  an  equitable  title,  but  might  in. 
sist  on  having  the  same  title  as  be  might  have 
required  if  a  suit  bad  been  instituted  against  him 
for  a  specific  performance  of  his  contract ;  and 
that  as  two  commissions  of  bankrupt  had  issued 
against  the  derisee  before  the  contract  was 
entered  into  though  neither  of  them  was  pro- 
ceeded  in,  he  was  not  bound  to  accept  the  title. 
Conn  ▼.  Cami,  284 

6.  An  injunctisn  may  be  obtained,  upon  motion 
to  restrain  a  purchaser  under  a  decree,  not  a 
party  to  the  cause,  who  has  not  paid  his  pur- 
chase money,  from  committing  waste  on  the 
property  pnrohaaed.    Ciuamajor  v.  Strode, 

381 
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7.  'Where  the  purchase  money  for  an  estate  was, 
in  pursuance  of  an  agreement  for  the  purchase, 
secured  by  the  bond  of  the  purchaser,  payable 
at  the  death  of  the  vendor,  wiih  intercut ;  but 
the  conveyance  expressed  that  it  had  been 
paid,  and  had  the  vendor's  receipt  indorsed  up- 
on it :  held,  that  the  vendor  had  no  lien  on  tho 
estate  for  the  amount  of  the  bond.  Winter  v. 
Lord  Anson^  434 

8.  Where  a  conveyance  is  executed  to  a  purcba. 
ser,  which  expresses  that  the  purchase  money 
is  paid,  the  estate  docs  not,  in  equity,  pass  by 
the  conveyance  till  the  purchase  money  is  ac 
tually  paid,  although  a  receipt  for  the  purchase 
money  is  endorsed  on  the  conveyance.      434 

9.  Where  a  vendor  agrees  to  sell  a  real  estate  in 
consideration  of  a  bond  for  the  purchase  money 
payable  at  a  future  period,  with  interest  in  the 
mean  time,  the  estate  passes  to  the  purchaser 
on  the  execution  of  the  bond  and  of  the  con- 
veyance, and  the  vendor  has  no  lien  for  the 
amount  of  the  bond.     Winter  v.  Lord  Anson, 

434 

10.  A  purchaser  is  not  bound  to  complete  his  pur> 
chase,  without  the  title  deeds,  unless  ho  has  a 
legal  covenant  to  produce  them.  Barclay  v. 
Raine,  449 

11.  See  MoNBT,  Payhbiit  or,  ihto  Court,  2. 
Srccinc  PEaFORiiANCx. 

VOLUNTARY  SETfLEMENT. 
Set  Sbttubmkmt,  3. 

WASTE. 

If  a  tenant  for  life  has  rendered  accounts  to  the 
remainder-man  of  timber  cut  by  him  during  a 
period  of  more  than  six  years  before  a  bill  is 
filed  against  him  for  an  account  of  such  timber 
and  of  the  value  of  it,  the  statute  of  limita- 
tions cannot  be  pleaded  to  the  bill ;  for  though, 
if  the  remainder.man  had  brought  an  action 
of  trover,  the  tenant  for  life  might,  notwiih. 
standing  the  rendering  of  the  accounts,  havo 
pleaded  the  statute,  he  could  not  have  done  so 
if  the  remainder-man  had  brought  an  action  of 
assumpsit.    Honey  v.  Honey,  5G8 

WILL. 

1.  Testatrix  gave  all  her  personal  property  to  E. 
R. ;  and  in  case  E.  R.  married  and  had  a  child 
or  children,  then  to  go  to  the  heirs  of  E.  R. ; 
but  in  case  E.  R.  should  die  without  a  child  or 
children  and  leave  a  husband,  then  tho  inte- 
rest to  him  fnr  life,  and  four  legacies  of  stock 
to  certain  other  persons ;  and  if  E.  R.  should 
die  unmarried,  then  she  gave  several  small  lega. 
cies  to  other  persons.  E  R.  died  without  ev. 
cr  being  married.  Held,  that  the  gift  to  E  R. 
was  subject  in  one  event,  to  the  legacies  of 
stock,  and  in  another  event,  to  the  small  lega. 
cies ;  and  that,  in  the  event  which  happened, 
tho  legacies  of  stoek  failed,  but  the  amall  lega. 
cies  took  effect.     Swayne  v.  Smith,  56 

2.  Where  real  estates  were  devised  in  strict  set. 
tlement,  subject  to  a  trust  for  raising  portions 
for  younger  children  during  the  minority  of  the 
tenant  for  life,  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage :  held  that  certain  funds 
which  had  arisen  from  the  rents  during  the 
minority  of  the  tenant  for  life,  were  applicable. 
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to  the  pajrment  of  the  portion*,  and  that  the. 
deficiency  only  conld  be  raised  by  sale  or  mort- 
gagre.     V^arter  v.  Hutchinson^  276 

3.  N.  H .  by  will,  gave  800/.  out  of  the  money 
to  be  produced  by  the  sale  of  her  real  estates 
to  trustees  for  the  benefit  of  certain  charitable 
institutions,  and  she  gave  the  residue  of  the 
money  to  J.  R.  The  gift  of  800Z.  being  void, 
her  heir  is  entitled  to  it,  and  not  J.  R.  Jonea 
▼.  MitchBll  290 

4.  Where  the  decree  referred  it  to  the  master  to 
inquire  whether  a  testator  left  any  relations  of 
the  degree  of  first  or  second  cousins;  held 
that  first  cousins  twice  removed  ought  ^to  be 
included  in  the  report.     Silcox  v.  BelU      301 

5.  I.  W.  bequeathed  1,000/.  stock  to  trustees,  in 
trust  to  pay  the  dividends  to  his  daughter 
whilst  she  remained  single ;  and  provided  she 
married  with  the  consent  of  his  trustees,  ho  au. 
thorized  them  to  advance  to  her  husband  such 
part  of  the  stock  (not  exceeding  one-third) 
as  they  thought  proper ;  and  he  declared  cer- 
tain  trusts  of  the  remainder  for  the  benefit  of 
his  daughter  and  her  children.  But  if  she  mar- 
ried without  the  consent  of  the  trustees,  he  de- 
clared certain  trusts'of  the  whole  fund  for  the 
benefit  of  his  daughter  and  her  children.  She 
married  in  I.  W.*8  lifetime,  and  without  his 
consent,  but  ho  was  afterwards  reconciled  to 
the  marriage.  Held,  that  the  husband  was  en. 
titled  to  one-third  of  the  stock,  and  that  the 
remainder  was  to  be  held  upon  the  same  trusts 
as  it  would  have  been,  had  the  daughter  mar- 
ried after  I.  W.*s  death,  and  with  the  trustee's 
consent.     WhetUr  v.  Warner^  304 

6.  Testator  beqeathed  to  his  wife  the  use  of  his 
furniture,  &c.  which  ho  desired  to  be  distri- 
buted among  his  children  when  (he  youngest 
attained  twenty-one,  at  her  and  his  executor's 
discretion;  such  part  to  be  reserved  for  her 
use  as  might  be  thought  reasonable,  and  at  her 
death  to  be  distributed  as  above  directed.  Held, 
that  those  children  who  died  before  the  young, 
est  attained  twenty.ono  did  not  take  vested 
interests.     Ford  v.  Rav)lina,  328 

7.  Testatrix  bequeathed  one  moiety  of  the  resi- 
due of  her  personal  estate  to  her  daughter  Han- 
nab,  for  her  separate  use,  during  the  joint 
lives  of  her  and  her  husband ;  and  if  she  sur. 
vived,  to  her  absolutely  ;  if  not,  to  her  children 
who  should  attain  twenty-one ;  and  she  be. 
queathed  the  other  moiety  for  the  benefit  of 
her  daughter  Mary  and  her  children ;  with  a 
bequest  over,  if  she  died  without  children,  to 
Hannah  and  her  children,  in  like  manner  as 
the  first  moiety.  By  a  codicil,  she  beqeathed 
the  whole  residue,  if  both  her  daughters  died 
without  leaving  a  child  who  should  attain 
twenty  .one,  1o  A.  Both  the  daughters  died 
without  issue,  but  Hannah  survived  her  hus- 
band :  held,  neverthelcsM,  that  A.  was  entitled 
to  the  residue.     Hopkins  v.  TowU,  33? 

8.  Testator  gave  tu  his  wife  all  his  personal  estate, 
relying,  that  if  she  should  marry  again  she  woald 
■ccure  whatever  she  should  possess  under  his 
will  for  her  separate  use ;  and  he  recommend. 
«d  her  to  give*,  by  her  will,  what  he  should  die 
^pusseseed  uf  under  his  will  to  certain  persons 
whom  be  named :  held,  that  the  wife's  execu. 
lor  w'ks  a  trustee  of  the  whole  of  the  property 
possessed  by  her  under  the  will  for  the  per- 
^ns  A^noed.    Hofy>ood  v.  West,  397 


9.  Where  an  annuity  is  given  by  will,  with  a  di- 
rection that  it  shall  be  paid  monthly,  the  first 
payment  is  to  be  paid  at  the  end  of  a  month 
after  the  testator's  death.  Houghton  v.  Frank- 
lin  and  oth^ra^  390 

10.  Testator  devised  a  freeliold  estate  to  trustees, 
in  trust  to  pay  the  rents,  as  the  same  should 
become  due  and  payable,  into  the  hands  of  his 
wife,  and  not  otherwise,  for  her  life,  for  her 
separate  use;  and  directed  that  the  receipts 
of  his  wife  alone  for  what  should  be  actually 
paid  into  her  own  proper  hands,  should  be  good 
discharges  to  his  trustees :  held,  that  the  wife 
bad  power  to  alienate  her  life  estate.  Acton  v. 
White,  429 

11.  Bequest  in  trust  for  all  the  children  of  A. 
bom  in  testator'^  life-time,  includes  a  child  of 
which  A.'s  wife  was  enciente  at  the  testator'a 
death.     TVoteer  v.  Butts,  181 

12.  Bequest  of  household  furniture  and  other 
household  efileets  in  a  dwelling  hooso  and 
premises,  comprises  all  property  kept  there, 
either  for  use  or  ornament.  Cole  v.  Fiizge. 
raid,  189 

13.  Devise  to  first  and  second  cousins  includes 
first  cousins  twice  removed.    Silcox  v.  Bell, 

301 

14.  A  bequest  of  stock  to  trustees,  npon  tnist  to 
pay  the  dividends  from  time  to  time  to  a 
married  woman,  for  her  separate  use,  is  an  an. 
limited  gift  of  the  dividends,  and  consequently 
passes  the  capital.    Haig  v.  Swiney,         487 

15.  S.  H.  bequeathed  the  dividends  of  her  pro. 
perty  in  the  funds  to  W.  H.  for  his  life,  and 
directed  that,  after  his  decease,  the  principal 
should  be  divided  amongst  his  children  in  the 
manner  aforementioned ;  she  then  gave  the 
children  certain  sums  of  money,  which  would 
have  exhausted  the  whole  of  her  funded  pro- 
perty at  the  date  of  her  will.  Between  that 
time  and  her  death,  that  property  had  greatly 
increased.  Held,  that  the  execntors  were  en- 
titled  to  the  surplus,  as  undisposed  of.  Haynea  ' 
v.  Littlefear,  496 

16.  The  **  securities  for  money,"  in  a  will,  pass 
stock  in  the  funds,  unless  the  force  of  the  ex- 
pression is  controlled  by  the  context.  Whether 
bank  stock  will  pass  by  the  same  words  7  Q«. 
Beacoby  ▼.  Peck,  500 

17.  Testator  directed  the  interest  of  a  sum  of 
money  to  be  paid  to  his  sisters  during  (heir 
lives,  in  equal  proportions,  and  at  their  deaths 
gave  to  their  children  the  inheritance  their 
mothers  derived  from  his  estate,  and  desired 
that  his  sisters  should  be  the  residuary  legatee,  in 
the  proportions  already  noticed.  Held,  that  the 
sisters  were  entitled  to  the  residue  absolutely, 
and  that  their  children  took  no  interest  in  it. 
Oraaaick  ▼.  Drummond,  517 

18.  Testator,  aAer  giving  some  legacies,  directa 
payments  to  be  made  to  his  devisees,  as  nnder ; 
and  then  mentions  certain  persons,  and  the 
sums  to  be  paid  to  them,  and  gives  the  residue 
to  all  his  devisees  above  mentioned  in  propor- 
tion to  their  legacies.  Every  one  of  the  lega. 
tees  is  entitled  to  a  share.     Coope  v.  Banning, 

594 

19.  Devise  of  lands  to  trustees,  upon  trast  to  pay 
one  moiety  of  the  rents  to  devisoi'a  wife  for 
her  life,  and  the  other  to  his  only  son ;  and  af- 
ter his  wife's  death  to  convey  to  hisaon  in  fee ; 
but  if  his  BOO  died  without  issue  in  the  wiffl^ 
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life,  to  eoBvey  to  derlwi**  nephew  in  fee. 
The  eon  died  withont  ifleae  in  the  wifeHi  life. 
She  19  not  entitled  for  life,  bj  implication,  to 
the  moiety  devieed  to  the  ton.  Atpinall  ▼. 
Fetvin,  544 

90.  Testator  pive  his  son  an  absolute  interest  in 
one-fourth  of  his  penonal  estate ;  but,  by  a  codi- 
cil, he  directed  that  his  son's  share  should  be 
only  for  the  life  of  himself  and  his  wife,  pro- 
Tided  they  had  no  iasae,  and  that,  at  their  death, 
it  should  fall  into  the  residue :  Held,  that  the 
son  did  not  toke  absolutely,  but  subject  to  an 
executory  bequest  over,  in  case  there  was  no 
isstto  of  himself  and  his  wife  livinir  ^^  the  death 
of  the  surriror.    Radutrmo  r.  VUe^         604 


WITNESS. 

1.  Where  a  witness  left  London  before  the  forty, 
eight  hours  were  expired,  tho  party  producin|f 
him  was  ordered  to  brinjr  him  back  at  his  own 
expense,  or  the  examination  in  chief  to  be 
suppressed.     Whittuck  ▼.  Lytagkt,  446 

2.  T^ere  is  no  precise  time  beyond  which  wit. 
ncsscs  cannot  be  discredited.  Interrogratories 
in  support  of  articles  for  that  )>urpo6e  may  re. 
late  to  particular  facte  not  in  issue  in  the  cause, 
as  well  as  to  the  credit  of  the  witnesses  gene- 
rally.   Piggot  ▼.  CroxhaU,  467 

3.  Set  Peactioi,  37. 
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MEMORANDUM. 
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.    CASES    IN     CHANCERY 

ftsroHB  TBt 

THE     VICE-CH  ANCELLOR. 


^Basfield  v.  Nioholsov.  [*1] 

18S4,  in,  19th  and  90th  Febnury^C^pyr^iU. 

Copyright  ma/  be  either  in  respect  of  the  matter  or  the  ananfemeiit ;  but  no  property  can  be 
acqoired  in  an  article  copied  from  a  prior  work. 

An  author  hario^r  eold  the  copyright  of  a  work  published  nnder  his  own  name,  and  covenanted 
with  the  purchaser  not  to  publish  any  other  work  to  prejadice  the  sale  of  it ;  Mifi6/e,  that 
another  pablisber»  who  had  no  notice  of  this  oovenantt  will  be  lestrained  ftom  publishinga  woik 
sobseqnently  purohased  by  him  from  the  same  aothor,  and  paUished  nnder  his  name,  on  the 
same  sabject,  bat  under  a  different  title,  and  though  there  be  no  piracy  of  the  first  work. 

This  was  a  bill  to  restrain  the  deFendants  from  printing  and  publishing  a 
work  entitled  The  Practical  Builder,  or  any  other  work  prejudicial  to  the  sale 
of  The  Architectural  Dictionary,  a  work  belonging  to  the  plaintiff 

The  defendant  Nicholson  having  written  a  work  called  The  Architectural  Dic- 
tionary, by  an  indenture  dated  the.  3d  of  March,  182lt  made  between  him  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  in  consideration  of 
the  sum  of  250/.  sold  and  assigned  to  the  ^plaintiff  all  his  copyright  [^2] 
in  the  work  ;  and  by  the  same  indenture  he  for  himself,  his  executors 
and  administrators  covenanted,  promised  and  agreed  to  and  with  the  plaintifi^ 
his  executors,  administrators  and  assigns,  that  he  would  not  write  or  publish, 
or  cause  or  procure  to  be  written  or  published,  any  abridgment  of  that  work, 
or  any  part  thereof,  or  any  other  kind  of  publication,  which  might  prove 
prejudicial  or  detrimental  to  thesale  of  The  Architectural  Dictionary  and  that  he 
would  not  in  any  manner,  either  directly  or  indirectly,  impede  the  circulation 
or  publication  thereof. 

The  bill,  after  stating  this  indenture,  alleged  that  Nicholson,  in  violation  of 
his  covenant,  had,  in  July,  1823,  prepared  and  written  a  work,  called  The 
Practical  Builder,  srhich  contained,  in  substance,  the  greatest  part  of  the 
information  comprised  in  The  Architectural  Dictioaary,  and  had  also  intro* 
duced  into  it  many  of  the  designs  and  plans,  and  a  part  of  the  substance  of  the 
letter-press  of  The  Architectural  Dictionary.    It  also  stated,  that  the  defend* 
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aut  Kelly  who  was  a  bookseller,  liad  prioted,  published  and  sold  many  thou- 
sand copies  of  The  Practical  Builder,  under  the  direction  of  Nicholson ;  and 
that  Nicholson  and  Kelly  were  joint  owners  and  proprietors  >>f  The  Practi- 
cal Builder.  The  plabtiff  stated  hioiself  to  be  the  sole  owner  of  the  copy- 
right df  The  Architectural  Dictionary.  • 

The  bill  charged  that  many  of  the  plans  and  designs  in  the  plates  of  The 
Architectural  Dictionary  were  original,  and  had  never  been  published  ii||any 
other  work ;  and  that  Nicholson  had  introduced  into  The  Practical  Build- 
er, and  had  printed  and  published  in  that  work,  a  great  number  of 
[*3]  these  ordinal  phms  ^atid  designs ;  and  bad  even  acknowledged  that  the 
substance  of  the  letter-press  of  The  Practical  Builder  was  the  sameaa 
that  of  The  Architectural  Dictionary :  that  the  plaintiff  had,  previously  to 
that  publication,  derived  great  profits  from  the  sale  of  The  Architectural 
Dictionary,  but  that  the  sale  of  that  work  had  been  greatly  injured  by  the 
publication  of  The  Practical  BuiMer. 

Soon  after  the  bill  was  filed,  the  court  was  moved,  on  the  pi^rl  of  the  plain* 
tiff,  for  eo  injunction  to  restrain  tlie.  pufblksation.  The  Practical  Boilder.  In 
support  of  this  motion,  an  affidavit  was  filed  by  the  plaintiff  to  (lie  truth  of  the 
allegations  in  the  bill.  There  were  also  affidavits  of  an  architectural  book- 
seller and  a  builder  in  au^port  <if  the  i^kinttf 'n  «aae,  stating  thai  they  bad 
compared  certain  ptatea  ia  The  Piractieai  Builder,  specified  in  the  aflUnvhs, 
with  the  plates  in  The  Architectural  Dictionary,  and  that,  in  their  judgment, 
the  designs  and  plans  contained  in  the  plates  in  The  Practical  Builder,  were, 
rimilar  to  and  copied  from  the  corresponding  designs  and  plans  in  the  plates 
in  The  Architectural  Dictionary ;  and  that,  although  many  of  them  varied 
slightly,  yet  that  they  were  substantially  the  same,  conveying  the  same  infor- 
mation, and  illustratiog  ibe  same  subjects ;  that  The  Practical  Builder  pur- 
ported to  give  information  on  the  same  subjects,  and  was  written  on  the  same 
principle,  and,  in  many  cases,  copied  from  The  Architectural  Dictionary,  and 
was  calculated  altogether  to  supersede  that  work. 

On  this  motion,  the  Vi<?e-<3hancellor  granted  an  injunction  ex  parte ; 
[•4]    observing,  that  the  covenant  by  •Nicholson  in  tlie  deed  of  1821,  was, 
prima  facie^  sufficient  to  entitle  the  plaintiff  to  an  injunction  ex  parte, 
without  entering  into  the  question  of  piracy. 

The  defendants  afterwards  put  in  their  answers.  The  answer  of  Kelly 
stated  that  The  Ar(ihitectural  Dictionary,  when  first  published,  was  not  an 
original  work,  either  in  its  letter-press  or  plates,  though  it  might  contain  sonie 
original  letter- press,  designs  and  plates  ;  bat  that  the  original  matter  formed  a 
very  small  portion  of  the  whole  work  ;  that,  until  this  bill  was  filed,  he  was 
wholly  unacquainted  wllh  the  arrangewfent  between  the  pIBntiff  and  Nicholson 
and  with  the  deed  of  1821  ;  that,  in  the  beginning  of  1S21,  he,  being  a 
publislier  and  bookseller  in  extensive  business,  for  his  own  sole  and  exclusive 
benefit  planned  the  work  or  publication  called  The  Practical  Builder  ;  that  the 
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defefidaot  Nicholson,  bding  an  arehifieot  or  great  eminencei  in  consequence  of 
the  repatatioo  which  he  had  acqaired  by  Tariuus  publtcaiioos  on  carpentery 
and  architecture»  he  was  induced  to*eaiploy  him  occasionally  in  the  composi* 
tion  of  The  Practical  Builder,  and  to  apply  to  him  to  use  his  ^ame  as  the 
author  of  the  work,  ahhough,  in  fact,  he  was  only  occasionally  employed  to 
write  some  parts  of  it,  and  to  design  some  of  the  figures ;  but  that  he  (Kelly) 
employed  other  men  of  soieiice  to  write  the  residue  of  the  letter*press,  and 
employed  Michael  Angelo  Nicholson,  (the  son  of  the  defendant  Nicholson,)  to 
des^  the  residue  of  the  figures ;  and  that,  of  the  forty-six  plates  already  pub- 
lished, M.  A.  Nicholson  had  designed  twenty-two,  and  the  defendant,  NichoU 
son,  twenty-four ;  and  that  the  whole  of  these  designs  were  brought  to  and 
paid  for  by  him  (Kelly)  as  original  designs,  and  that  the  original  draw- 
ings of  the  designs,  so  brought  to  him,  *were  still  in  his  possession,  [*5] 
ready  to  be  produced  ;  that,  since  this  bill  was  filed,  he  had  been  induced 
to  inquire  aa  to  tlie  originality  of  these  designs,  and  found  that  many  of  them 
were  not  original,  but  taken  from  works  published  many  years  ago,  the  copy- 
right  in  which  had  long  since  expired,  or  from  works  in  common  circulation, 
without  any  oiigectioD  on  the  part  of  the  owners  of  such  works ;  but  that  not 
one  of  the  designs  or  drawings  was  copied  from  the  designs  and  drawings  of 
The  Architectural  Dictionary,  although,  on  a  casual  inspection,  a  great  imitation 
appeared  between  some  of  these  designs  anii  drawings  and  those  contained  in 
The  Ardiiteetural  Dictionary  }  but  that  this  similarity  arose  from  the  nature 
of  the  subject,  and  not  from  their  being  copied  ;  that  every  one  of  the  plates  and 
figures,  and  the  letter-press,  which  the  aflidavits  of  the  plaintiff  stated  to  be  pira- 
cies from  The  Architectural  Dictionary,  had,  in  fact,  appeared  in  prior  works ; 
and  he  denied,  to  the  best'of  his  knowledge,  judgment  and  belief,  that  any  pas- 
sage in  his  work  was  a  piracy  of,  or  copied  from  the  plaintiff's  work ;  but,  on 
the  contrary,  that  The  Practical  Builder,  was,  so  far  as  the  subject  would  ad- 
mit, an  original  work.  The  answer  also  denied  that  Nicholson  was  a  joint- 
owner  in  The  Practical  Builder,  or  in  any  manner  interested  in  the  produce 
or  profits  of  it  and,  therefore,  denied  that  the  publication  of  that  work  was 
a  breach  or  violation  of  the  covenant  between  the  plaintifTand  Nicholson. 

The  defendant  Kelly  having  put  in  this  answer,  the  court  was  now  moved,  on 
bis  behalf,  to  dissolve  the  injunction  as  against  him. 

Mr.  SoUcitor-Oeneralf  and  Mr.  Wakefield,  for  the  motion. 

•Mr.  HeoU,  Mr.  Sudgen,  and  Mr.  Roots,  for  the  plainlifT,  contra.  [*6] 

The  Vicb-Cbanobllor  : — ^The  Architectural  Dictionary,  and  ThePrac- 
tieal  Builder,  are  plainly  both  works  upon  the  same  subjects,  namely,  the 
science  of  architecture  and  the  art  of  building.  The  question  is,  whether  the 
latter  work  is  a  piracy  upon  any  part  of  the  former  work  which  the  author  of 
that  work  had  a  right  to  claim  as  his  own  property,  in  respect  that  it  was  hi4 
own  composition. 

Composition  is  either  in  new  matter  or  new  arrangement.     The  arrange- 
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ment  in  the  two  works  is  altogether  different.  In  The  Architectural  Die- 
tionary  the  information  is  scattered  through  the  whole  work,  under  the  bead 
of  each  particular  term  of  science  or  art,  arranged  in  alphabetical  order :  in 
The  Practical  Builder  the  information  is  conveyed  in  the  connected  form  of  a 
treatise.  If  there  be  piracy  here,  it  must  be  piracy  of  the  matter  of  The 
Architectural  Dictionary.  The  general  answer  of  the  defendant  is,  that  The 
Practical  Builder  was  conceived  and  planned  by  him  as  a  speculation  om  bis 
own  account,  and  that  he  employed  various  artists  in  the  execution  of  this 
work,  and,  among  others,  Nicholson  and  his  son ;  and  especially  in  the  plates ; 
and  that  he  paid  for  every  thing  as  original  design ;  and  that,  if  it  be  a  pi- 
racy, he  is  himself  imposed  upon. 

The  Practical  Builder,  as  far  as  published,  consists  of  forty-six  plates ;  and 
the  affidavits  allege  that  thirteen  of  these  plates   contain  one,  two,  three  or 

four  figures,  which  are  imitations  of  figures  contained  in  The  Architectural 
[*7]  Dictionary ;  and  the  particular  figures  *are  pointed  out  in  the  affidavits. 

The  entire  resemblance  of  these  figures,  though  in  some  instances  de- 
nied, is  generally  admitted  ;  but  it  is  said  this  resemblance  is  no  proof  of  im- 
itation. The  figures  of  geometry  must  necessarily  resemble  each  other  in  ail  * 
works :  and,  in  a  great  degree,  this  applies  V}  the  figures  of  architecture  or 
building,  where  they  are  descriptions  of  things  in  use,  as,  for  instance,  in  one 
of  the  articles,  roofs.  Where  two  works  describe  the  figures  of  roofs  in  use 
they  must  necessarily  produce  resembling  figures.  And  the  defendant  thcQ 
proceeds  to  show,  that  the  figures  used  in  his  plates,  supplied  by  the  Nichol- 
sons, are  not,  in  fact,  piratical  copies  of  the  plaintiff's  work.fl]  The  defen- 
dant does  not  deny  (what  could  not  be  dented)  that  if  the  Nicholsons,  whom 
he  employed,  piratically  copied  these  figures  from  the  plaintiff's  works,  that 
he  is  bound  by  their  acts  as  the  acts  of  his  agents,  and  that  piracy  in  the 
Nicholsons  is  piracy  in  him. 

As  to  those  figures  in  which  he  admits  resemblance,  he  says  there  is  not  one 
of  them  which  was  not  given  to  the  public  in  some  or  many  works  prior  to 
The  Architectural  Dictionary ;  that  some  of  these  prior  works  were  the  works 
of  Nicholson  himself,  as  the  articles  of  architecture  in  Rees*s  Cyclopedia,  and 
the  same  articles  in  Brewster^s  Encyclopedia,  and  The  Carpentei^s  Guide,  pub- 
lished in  1792.  And  he  says  further,  that  not  only  were  these  figures  extant 
prior  to  The  Architectural  Dictionary,  but  that  the  Nicholsons  had  not  in  fact 
recourse  to  The  Architectural  Dictionary  for  them,  nor  to  aay  materials  col- 
lected for  The  Architectural  Dictionary.  Upon  reference  to  the  prior  pub- 
lications, it  is  proved  to  be  indisputably  true  that  ttiere  is  not  one  of  these 

[1]  ••  Any  man  is  entitled  to  aT&il  himself  of  the  lahors  •f  all  former  writers  whose  works  are 
not  subject  to  eopTrigfat,  and  of  all  i^ublie  souroes  of  mform&tion ;  bat  whilst  all  are  entitled  to 
resort  to  common  sources  of  information,  none  are  entitled  to  save  themseWes  trouble  and  expense 
by  arailioy  themselTos  for  their  own  profit,  of  other  men's  works  still  subject  to  copyright  and  en- 
titled to  proteotion."  Lord  Langdale,  M.  R.  LewU  r,  FulUrUn,  %  Bear.  8.  Seeako,  Mew- 
smu  ▼.  Tegg^  9  Ruas.  att. 
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figures  which  had  not  been  given  to  the  world  *prior  to  The  Archilec-  [*8] 
toral  Dictionary ;  and,  the  matter  not  being  new,  the  author  of  The  Ar- 
chitectural Dictionary  could  acquire  no  property  in  these  figures  except  by  a 
new  arrangement ;  but  there  is  clearly  no  novelty  in  his  arrangement.  The 
figures  of  The  Architectural  Dictionary  are  introduced  to  illustrate  the  letter- 
press ;  and  so  are  all  figures  in  prior  works,  as  well  as  in  The  Practical  Builder. 

ir  therefore  the  figures  furnished  by  Nicholson  for  The  Practical  Builder  had 
in  fact  been  copied  from  The  Architectural  Dictionary,  this  would  have  been 
no  piracy,  because  the  author  of  The  Architectural  Dictionary  had  no  property 
in  these  figures.  But  the  Nicholsons,  both  father  and  son,  positively  swear 
that  these  figures  were  not  copied  from  The  Architectural  Dictionary,  nor  from 
any  materials  collected  for  The  Architectural  Dictionary. 

With  respect  to  the  letter-press,  the  affidavits  filed  by  the  plaintiflf  do  not 
point  out  particular  instances  of  invasion ;  but  upon  the  motion,  I  was  referred 
to  the  article  roofs,  which  is  nearly  a  verbatim  copy  of  the  same  article  in 
The  Architectural  Dictionary.  The  defendant's  answer  here  is  the  same  as  to 
the  figures.  This  article  was  published  verbatim  in  the  Encyclopedia  prior  to 
The  Architectural  Dictionary,  and  is  not  therefore  the  property  of  the  piaintifi". 

Let  the  injunction  be  dissolved  against  Kelly  ;  but  the  plaintiflf  being  desirous 
to  try  this  case  at  law,  and  undertaking  immediately  to  bring  an  action  against 
Kelly,  let  Kelly  in  the  mean  time  keep  an  account  of  the  copies  sold  by  him 

♦The  foHowing  were  the  orders  which  were  made  by  the  Vice-Chan-  [•Q] 
ce//or. 

21st  Nov.  1823. — *'  This  court  doth  order,  that  the  defendants,  Peter  Nichol- 
son and  Thomas  Kelly,  be  respectively  restrained  by  the  injunction  of  this 
court  from  further  writing,  printing,  publishing  and  selling,  or  exposing  to  sale 
by  themselves,  or  their  agents  or  servants,  the  work  or  publication  called  The 
Practical  Builder,  in  th^  bill  mentioned,  or  any  number  or  parts  thereof,  or 
any  other  book  or  publication  which  may  prove  prejudicial  or  detrimental  to 
the  sale  of  the  plaintiflT's  work,  called  The  Architectural  Dictionary,  and  also 
from  impeding  in  any  manner,  directly  or  indirectly,  the  circulation  or  publi- 
cation thereof,  until  the  said  defendants  shall  fully  answer  the  plaintiflT's  bill, 
or  this  court  make  other  order  to  the  contrary.*' 

Reg.  Lib.  A.  1823,  f.  378. 

20ih  Feb.  1824. — **  This  court  doth  order,  that  the  injunction,  granted  in 
this  cause,  as  against  the  defendant,  Thomas  Kelly,  be  dissolved,  i)^e  said  de- 
fendant by  his  counsel  undertaking  to  keep  an  account  of  the  profits  to  arise 
by  the  sale  of  the  said  book,  called  The  Practical  Builder,  until  the  trial  of  any 
action  at  law  which  the  plaintiflf  may  be  advised  to  bring  touching  the  matters 
in  question  in  this  cause.'' 

Reg.  Lib.  A.  1823,  f.  699. 

The  plaintiff  appealed  to  the  Lord  Chancellor  against  this  last  order.     The 
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cafl0  was  argued  for  several  days,  and  his  lordship  ultimately  pronounced  the 
following  order  :— 

27th  July,  1824. — *<  His  lordship  doth  order,  that  an  injunction  be 
[*10]  awarded  to  restrain  the  defendant,  Thomas  Kelly,  from  ^publishing  or 
selling,  in  the  name  of  Peter  Nicholson,  the  book  or  work  in  the  plead- 
ii^s  mentioned,  called  The  Practical  Builder  or  any  parts  or  part,  or  numbers 
or  number  thereof;  and  also  from  employing  the  defendant,  Peter  Nicholson, 
from  [in]  writing  any  part  of  the  letter-press,  or  designing  any  of  the  plates  of 
the  snid  book  or  work,  called  The  Practical  Builder,  and  that  the  defendant, 
Thomas  Kelly,  be  also  restrained  from  publishing  or  selling,  in  the  name  of 
Peter  Nicholson,  any  part  of  the  said  book  or  work,  called  The  Practical  Build- 
er, printed  or  engraved  since  Jhe  filing  of  the  plaintiff's  bill  in  this  cause, 
which  has  been  written  or  designed  by  the  defendant,  Peter  Nicholson,  until 
the  hearing  of  this  cause,  or  until  the  farther  order  of  the  court." 

Reg.  Lib.  A.  1823,  f.  1021. [1] 


[•11]  •Burr  v.  Mason. 

1894,  17th  Janiiaiy.—- Trofif/er  0/  ttoek. 

Where  &  htU  it  filed  merely  to  obtain  a  trtntfer  of  stock,  standing  in  the  name  of  a  trostee  who  is 
ont  of  the  jurisdiction  of  the  court,  the  order  mast  be  made  at  the  hearing  of  the  cause,  and  can- 
not be  obtained  by  petition. 

Tbb  bill  was  filed  under  the  d6tli  Geo.  3,  c.  00,  s.  1,  to  have  a  sum  of  stock 
standing  in  the  names  of'two  trustees,  (one  of  whom  was  out  of  the  jurisdiction 
of  the  court,)  transferred  by  the  other  trustee  to  the  plaintiffs.  After  the  an- 
il] This  ease  appears  again,  in  1828,  under  the  title  of  Barfield  t.  Kelly^  4  Ross.  355.  This, 
court,"  says  Sir  John  Leach,  M.  R.,  **  has  no  right  to  give  a  plaintiff  a  remedy  for  an  alleged  pira. 
cy,  unless  he  can  make  out  that  he  is  entitled  to  the  equitable  interposition  of  this  court  by  injunc- 
tioD  ;  and  in  such  case  the  court  will  also  give  him  an  account,  that  his  remedy  here  may  be  com- 
plete.  If  this  court  do  not  interfere  by  injunction,  then  his  remedy,  as  in  the  case  of  any  other  in- 
jury to  his  property,  must  be  at  law.**  **  Although  the  plaintiff  failed  upon  the  answer  of  the  defend, 
ant,  to  obtain  an  injanction,  he  is  at  liberty  to  claim  it  at  the  hearing.**  Yet,  as  the  portion  of  the 
plaintiff's  work,  alleged  to  be  pirated,  was  very  inconsiderable,  and  as  a  number  of  years  had  elapsed 
since  the  first  publication  of  the  defendant*s^work.  which  had  gone  through  three  editions,  the  hi!! 
was  dismissed  with  costs ;  BaiUy  ▼.  Taylor,  1  Russ.  &.  Mylne,  73 ;  S.  C.  1  Tamlyn,  295.  See  fur- 
ther. OUMington  ▼.  Thwaites,  1  Sim.  &  Stu.  124 ;  Brandt eth  y.  Lance,  8  Paige,  24 ;  Bell  ▼.  Ijoeke, 
Id.  75.  An  injunction  was  refused,  in  a  clear  case  of  piracy,  merely  on  aeooant  of  the  delay,  bemg 
six  years  and  a  half  between  the;eompletioB  of  the  defendant's  [ftiUicaiioa  and  the  filing  of  the 
bill ;  LewU  y.  Chapmam,  3  Beay.  133.  It  has  been  a  question  whether  the  injunction  should  go  to 
the  whole  of  the  defendant's  work,  or  only  to  the  part  piraUd.  Lord  Eldon  felt  the  difficulty,  Imt 
oyaded  the  decision*of  it  in  the  order  he  made  in  Mawman  y.  Tegg,  2  Russ.  385.  In  a  recent  case 
(1839)  the  subject  is  well  considered  by  Lord  Langdale,  M.  R.,  who  made  an  order  to  reotiman  the 
defendant  from  printing,  6lq.  any  copy  or  copies  of  a  book  called,  dtc,  conUining  any  article  or  arti- 
cles, passages  or  passage  copied,  taken  or  colorably  altered  from  a  book  called,  dLc,  published  by  the 
plaintiffs ;  Lewi*  y.  FuUarion,  2  Beay.  6. 
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swer  bad  been  pot  in,  but  before  the  cirase  wa«  heard,  a  petition  was  prcsenlcd 

by  the  Tdaintiffir,  praybg  to  tbe  same  effect  as  the  bill.     That  petition  now 

earoe  on  to  be  heard. 

Mr.  K.  Parker,  in  support  of  it,  cited  Williams  v.  Bird.(a) 

The  ViccChancellor  said,  that  he  coald  not  make  the  decree  in  the  caase 

upon  a  petition,  but  that  the  cauae  must  be  regularly  set  down  for  hearing.[l] 


•Taylor  v.  Shaw.  r»22i 

ia34,  I7th  JftBouy,  lH  ud  19Ui  M^nt^Praetiee^^PUmding. 

After  plea  aUowed  to  part  of  the  bill,  the  plaintiff  cannot  amend  hie  bUI  without  a  tpeeial  oider  to 
be  obtained  on  notice  of  motion,  stating  the  propoced  amendmentf.  ' 

After  plea  of  eetUed  accoant  aUowed  to  part  of  the  bill,  motbn  to  amend  the  bill,  by  Btating  facta 
which  leaded  to  show  tiiat  tiiere  wai  no  eettled  accoant,  or  that  the  plaintiff  oaght  to  be  allowed 
toaoieharge  and  fakifj.  was  lefoMd  with  coeU;  beeaine  the  plabtiff  couM  prove  there  waa  no 
■etUed  account  by  taking  iwoe  on  the  plea,  and  might  have  amended  with  a  view  to  aineharffe 
and  falsify  before  the  plea  was  argued.  * 

The  plaintiff  and  the  defendant  had  entered  into  partnership  in  1812,  as  army 
clothiers,  and  carried  on  business  as  partners  for  several  years.  The  bill  prayed 
that  it  m^fht  be  declared  that  the  partnership  was  dissolved,  and  that  the  ac- 
counts might  be  taken  from  the  commencement  of  the  partnership. 

To  this  bill  the  defendant  pleaded  a  settled  account  up  to  the  81st  of  Decem- 
ber 1813,  and  answered  the  rest  of  the  bill. 

The  plea  upon  argument  was  allowed. 

The  plaintiff,  after  the  plea  was  allowed,  endeavored  to  obtain  an  order  to 
amend  his  bill  upon  a  motion  of  course ;  but  the  registrar  refused  to  draw  up 
the  order  on  a  motion  without  notice,  as  being  contrary  to  the  practice  of  the 
court.  (6) 

The  plaintiff  then  moved,  upon  a  general  notice^  that  he  might  have  leave 
to  amend  his  bill.  The  motion  was  supported  by  an  affidavit  of  the  plaintiff, 
stating  that  the  settled  account  was  erroneous  in  various  particulars ;  and  gen- 
eraUy  that  he  could  introduce  divers  charges  whereby  he  could  falsify  and  dis- 
place the  alleged  stated  account. 

1st  March.— The  motion  having  come  on  upon  this  noitice,lhe  Yioe-Chan- 
cellor  required  that  the  plaintiff  should  serve  a  Aew  notice  of  motioo,  in 
which  he  should  *state  the  pariicujars  of  the  amendmeBts  which  he  pro-    r*131 
posed  to  introduce  into  the  bill.  r        l       j 

A  notice  of  motion  was  accordingly  served,  staling  the  particulars  of  the  pro- 
posed  amendments.    These  were,  in  substance,  facts  tending  to  show  that  the 

(•)  1  v.  at  B.  3.  (6)  See  CarUUm  r.  DEHrange,  I  Turner,  83. 

[1]  Vid«  Mmrriott  v.  W%tte  €nd  oihert,  I  Sim.  Sl  Stn.  17,  and  note,  ibid. 
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account  pleaded  was  not  to  be  taken  as  a  settled  account ;  that  the  defendant 
bad  deceived  tbe  plaintiff,  and  tbat  there  were  divers  errors  and  omissions  in 
the  items  of  the  pleaded  account,  which  the  plaintiff  sought  to  surcharge  and 
falsify. 

The  defendant  filed  an  affidavit,  which  in  substance  denied  thti  errors  and 
the  facts  sought  to  be  stated  by  the  plaintiff 

12th  March.^-^Mr.  Rose^  for  the  motion? 

Mr.  Home,  and  Mr.  Keene,  for  the  defendant,  contra. 

The  Vicb-Chancbllor  : — The  first  question  that  occurred  in  this  case  was, 
whether,  after  a  plea  allowed  to  a  part  of  the  bill  only,  the  plaintiff  could  obtain 
the  common  order  to  amend,  as  of  course,  on  the  ground  that,  as  to  the  part 
of  the  bill  not  covered  by  the  plea,  the  plaintiff  was  now  in  the  same  situation 
as  if  his  bill  had  originally  extended  to  that  part  alone,  and  was  therefore  en- 
titled to  amend,  as  of  course. 

It  appears,  however,  not  to  be  the  practice  to  permit  the  plaintiff  to  obtain, 
in  such  a  case,  an  order  to  amend,  as  of  course ;  and  the  reason  obviously  is 
that,  under  a  general  order  to  amend,  the  plaintiff  might  make  a  new  case,  which 
would  altogether  avoid  the  plea,  and  leave  the  defendant  no  benefit  or 
[*14]  protection  *from  it.  Thii  plaintiff  has  therefore  been  required  to  state, 
in  his  notice  of  motion,  the  particulars  of  the  amendments  which  he  de- 
sires to  make.  These  proposed  amendments  may  accurately  be  described  as 
being  in  their  nature  either  amendments  introducing  matter  to  show  that  in  fact 
the  plea  is  not  true,  and  that  there  was  no  settled  account  up  to  the  31st  De- 
cember 1813 ;  or  amendments  to  show  that  if  the  plea  be  true,  and  if  there  was 
a  settled  account  up  to  the  31st  of  December  1813,  the  plaintiff  ought  to  be  per- 
mitted to  surcharge  and  falsify  that  account. 

If  the  plaintiff  means  to  disprove  the  plea,  he  must  go  to  issue  upon  it ;  and 
it  would  be  useless  lo  permit  him  to  introduce  new  nrmtter  tending  to  that  efllect 
in  his  bill ;  because  the  plea  protects  the  defendant  from  answering  it ;  and,  if 
the  plaintiff  means  now  to  admit  the  truth  of  the  plea,  and  to  make  a  new  case 
which  should  avoid  its  effect  and  be  consistent  with  it,  he  comes  too  late  for 
that  purpose. 

If  the  plaintiff  had  thought  fit  thus  to  change  the  nature  of  his  case  before 
the  argument  of  the  plea,  he  was  at  full  liberty  to  do  so,  upon  payment  of 
twenty  shillings  costs  ;  but  having  made  his  election  to  rest  his  case  upon  the 
invalidity  of  the  plea,  it  would  be  unjust  to  the  defendant  to  permit  him  now 
to  shift  bis  ground  in  the  present  suit. 

The  application  now  made  must  therefore  be  dismissed,  and,  fiiiKng  wholly, 
must  be  dismissed  with  costs. 
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^Mabquess  op  Ormond  v.  Ktnnersle7.  [♦ISJ 

1831, 5M>tfa  Febniary ;  30tb  VLmh^^Awmrd, 

The  court  will  enforce  an  award  made  noder  an  order  of  reference,  by  ooneent  in  a  cause ;  and  it 

makes  no  difierence  that  it  iea  part  of  the  order  that  the  parties  should  execute  arbitration  bonds. 

It  is  not  necessary  to  make  such  an  award  a  rule  of  court. 

The  bill  in  this  case  was  filed  by  Lord  Ormond  against  the  executors  of 
Clenrient  Kynoerslcy,  who  had  been  tenant  for  life,  unimpeachable  of  waste, 
of  the  estates  in  question,  in  order  to  charge  his  personal  estate  with  the  value 
of  ornamental  timber  alleged  to  have  been  cut  by  him. 

By  the  decree  made  at  the  hearing  of  the  cause,  it  was  referred  to  the 
master  to  take  an  account  of  the  ornamental  limber  so  cut,  and  it  was  directed 
that  the  value  should  be  paid  out  of  Mr.  Kynnersley's  personal  estate;  and 
costs  and  further  directions  were  reserved. 

After  the  decree,  Lord  Ormond  died,  and  the  suit  was  revived  by  his  exe- 
cutors, and  an  order  by  consent  was  made  upon  the  petition  of  those  executors, 
that  the  master,  instead  of  proceeding  under  the  decree,  should  approve  of  a 
proper  person  or  persons  to  be  an  arbitrator  or  arbitrators  of  the  matters  in 
difierence  in  the  cause,  as  also  of  all  other  matters  of  difierence  between  the 
parties ;  and  the  master  was  to  settle  and  approve  of  proper  bonds  to  be 
entered  into  by  the  parties  for  that  purpose. 

The  master  did  accordingly  approve  of  an  arbitrator,  and  settle  arbitration 
bonds,  which  were  executed  by  all  parties.  By  these  bonds  the  arbitrator 
was  to  make  his  award  on  or  before  the  1st  of  February  1823 ;  but  on  the 
3d  of  February  1823,  an  order  was  made  by  consent,  on  the  petition  of  the 
defendant,  the  executor  of  Clement  Kynnersley,  that  the  time  for  mak- 
ing the  award  shofild  be  extended  to  the  1st  of  July  1823 ;  and  by  *an-  [*16] 
other  order  by  consent,  on  the  13th  of  June  1823,  the  time  was  further 
extended  to  the  28th  of  November  1823  ;  such  last-mentioned  order  being  also 
made  upon  the  petition  of  the  defendant,  the  executor  of  Clement  Kynnersley. 
The  arbitrator  having  awarded  that  a  certain  sum  should  be  paid,  at  a  time 
slated,  by  the  defendant  to  the  ptaintiflli,  a  motion  was  now  made  on  the  part 
of  the  plaintiffs,  that  the  award  if  necessary  might  be  made  a  rule  of  court,  or, 
if  not  necessary,  then  that  the  defendant  might  be  ordered  to  pay  the  sum 
awarded. 

Sir  dr.  K  Hampson,  for  the  motion. 

Mr.  PepySf  for  the  defendant,  opposed  the  motion. 

The  register  (Mr.  Walker)  being  consulted  by  the  court  as  to  the  necessity 
of  having  the  award  made  a  rule  of  court,  seemed  to  consider  that  it  ought  to 
be  so,_as  the  court  would  not  otherwise  have  any  record  of  it. 

The  motion  was  ordered  to  stand  over,  that  search  nnight  be  made  for 
authorities. 
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20th  March. — Sir  G.  F.  Hampson,  oo  this  day  stated  that  there  was  one  case 
in  which  the  court  had  enforced  an  award  Riade  on  an  order  taken  by  consent 
for  a  reference,  without  the  award  being  made  a  rule  of  court.  Sibley  v. 
Saffel,  18lh  of  March  1812,  and  7th  of  March  1811,  before  Lord  Eldon.  Ho 
also  mentioned  Hide  v.  Petit, {a) 

Mr.  Pepys  objected  that  the  court  would  not  enforce  this  awards  because 

it  being  a  pait  of  the  order  of  reference  that  the  parties  should  execute 

[•17]    •arbitralion  bonds,  H  was  plainly  their  intention  to  rely  upon  the  bonds 

*    as  their  security  for  the  performatice  of  the  award,  and  that  they  had 

therefore  exqluded  the  jurisdiction  of  the  coort  to  enforce  the  award. 

The  case  stood  over  for  judgment. 

The  Vice-Chancbllor  : — As  to  the  first  point,  the  case  of  Sihley  v.  SaffeU 
is  an  express  authority  that  the  court  will  enforce  ah  award  made  by  virtue 
of  an  order  of  the  court,  without  requiring  that  the  award  should  first  be  made 
a  rule  of  the  court.  In  the  case  of  a  reference  under  the  statute,  it  is  not  the 
award,  but  the  submission  which  is  made  a  rule  of  court.  It  is  not  denied 
that,  generally  speaking,  this  court  will  enforce  an  aWatd  which  is  the  result 
of  an  order  of  reference  made  by  the  court.  But  it  is  said,  for  the  defendant, 
that  such  orders,  being  matters  of  agreement  and  consent,  the  parties  may 
Qgree,  if  they  think  fit,  to  exclude  the  jurisdiction  of  the  court ;  and  that  here 
there  is  plain  evidence  of  such  agreement  by  the  condition  to  execute  arbitra- 
tion bonds,  which  would  be  wholly  unnecessary  if  the  parties  relied  upon  the 
authority  of  the  court.  There  is  a  circumstance  here,  to  which  I  shall  pre- 
sently refer,  which  does  not  make  it  necessary  for  the  court  to  determine  this 
point ;  but  it  does  appear  to  me  extremely  difficult  to  maintain  tliat  the  addi- 
tional security  of  arbitration  bonds,  which  will  reach  the  property  of  the  par- 
ties, necessarily  implies  an  agreement  to  exclude  the  jurisdiction  of  the  court, 
which  primarily  gives  only  a  personal  remedy.  There  the  time  limited  in  the 
arbitration  bonds  for  making  the  award  was  the  first  of  February  1823,  and 
there  was  no  provision  in  the  bond  for  the  arbitrator  to  enlarge  the 
[*18]  *time;  and,  the  time  being  suffered  to  expire  without  an  award,  the 
bonds  became/i£ndt  officio.  On  the  3d  of  February  1823,  the  defend- 
ant, by  petition  and  consent,  obtains  an  order  of  this  court  to  enlargd  the  time 
for  making  the  award  to  the  1st  of  July  1823 ;  and,  afterwards,  another  order, 
by  like  petition  and  consent,  for  a  further  enlargement  of  the  time  to  the  28th 
of  November  1823,  and  the  award  which  bears  date  on  the  10th  day  of  No- 
vember 1823,  is  therefore  to  be  considered  as  made  by  the  sole  authority  of 
the  court,  and  not  by  the  force  of  the  bonds.  Take  the  order,  therefore,  for 
payment  according  to  the  award. 

(a)  3  Freem.  133. 
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Baldwin  v.  Lawi^encb, 

1834,  36th  ¥thmiTj,r-r-Partfur§hip,r^Partie9. 

^iXihj  three  of  the  partnen  in  a  nomeroqa  trading'  company  claiming  certain  privilege!  under 
the  articles  of  copartnerihip,  against  the  members  of  the  oommittee  for  managing  the  eommer. 
eial  concerns  of  the  company,  dismissed,  because  it  was  not  filed  by  the  pkintiffii  on  behalf  of 
thmnsehres  and  the  other  paitnera  not  memben  of  tho  committee. 

The  court  wiD  not  bind  aU  the  partners  in  a  trading  company,  as  to  the  constraction  of  the  arti- 
cles of  partnership,  vpon  a  point  of  general  interest,  in  asait  by  soms  of  the  partners  against  a 
committee  for  the  managemeiit  of  the  commercial  concerns,  not  otherwise  aathorized  to  repre- 
sent tho  partnerriifp. 

In  1804,  several  persons  residing  in  and  near  Birmingham  a;;reed  to  Torm  a 
company  or  copartnership  for  the  purpose  of  supplying  themselves  with  cop 
per.  For  effectuating  this  purpose,  they  executed  certain  articles  of  partner- 
ship, dated  the  1st  or  February,  by  which,  after  reciting  that  the  article  of 
copper  had  become  of  increasing  importance  to  the  town  of  Birmingham^  and 
having  opened  to  it  fresh  sources  of  trade  and  manufacture  unknown  prior  to 
Ihe  establishment  of  any  copper  smelling  company  there,  and  the  increased 
demand  for  the  article  having  rendered  tho  supply  to  the  trade  of  the  town 
both  irregular  and  precarious,  insomuch  that  it  had  of  late  been  subjected  to 
great  disappointment,  injury  and  loss,  and  the  parties  thereto  being  desirous 
of  removing,  as  far  as  in  their  power,  all  such  inconveniences,  and  of 
contributing  ^towards  a  due  and  regular  supply  of  copper  to  the  town  [*10] 
of  Birmingham  and  its  neighborhood,  and  of  promoting  and  extending 
their  general  trade  and  consequent  prosperity,  each  of  the  persons  whose 
names  were  thereunder  written  and  seals  a^xed  mutually  covenanted  with 
the  others,  that  the  parties  thereto  should  be  co-partners  in  the  trade  and  busi- 
ness of  purchasing  copper,  and  other  metals  and  ores,  and  of^smclting  the  same ; 
and  have  power  to  manufacture  the  metals  so  bought  or  smelted  into  such 
forms  and  states  as  might  be  found  best  adapted  to  the  trade,  interest  and  ad- 
vantage of  the  co-partnership;  and  that  the  trade  should  commence  from  the 
17lh  of  October  then  last,  and  be  carried  on  under  the  firm  of  The  Crown 
Copper  Company ;  and  upon  a  capital  or  joint  stock  not  exceeding  100,000/. 
and  that  the  same  should  be  divided  into  one  thousand  shares,  of  100/.  each ; 
and  that  no  partner  should  hold  more  than  twenty  such  shares,  unless  the 
same  should  come  to  him  by  marriage,  marriage-settlement,  bequest  or  succes- 
sion :  and  also  tliat  proper  buildings,  works  and  conveniences  should  be  bought 
or  erected,  and  the  joint  trade  carried  on  in  such  places  as  the  committee  for 
the  time  being,  to  be  appointed  as  was  thereinafter  mentioned,  should  deem 
proper ;  and  also  that  the  committee  should  have  power  to  purchase,  rent  or 
contract  for  any  lands  containing  coals,  or  for  the  erecting  works,  engines, 
mills  and  other  buildings,  or  for  the  making  of  wharfs  or  quays,  or  to  purchase, 
rent  or  contract  for  any  coal-mines  or  ores  ;  and  to  convey,  assign  and  set 
over  such  lands,  and  dispose  of  the  coals,  minerals  or  ores  to  be  obtained  there* 
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fronit  in  such  manner  as  should  appear  to  the  committee  mo3t  likely  to  conduce 

to  the  benefit  of  the  copartnership:  and  also  to  provide  such  vessels 
[*20]   *a8  might  be  deemed  necessary  for  the  use  of  tlie  co-partnership  ;  and 

to  export  coals  or  other  commodities,  and  to  import  ores,  minerals  or 
other  commodities,  in  such  ships  or  vessels  as  from  time  to  time  should  be 
deemed  necessary  for  the  benefit  of  the  copartnership :  and  also  that  each  of 
the  parties,  for  each  share  he  should  possess  in  the  joint  trade,  should,  every 
year  during  the  copartnership,  take  from  the  co-partnership,  at  the  current 
price  and  time  of  credit  to  be  affixed  by  the  committee,  so  "much  copper,  not 
exceeding  one  ton,  or  of  other  metals,  the  amount  whereof  sliould  not  exceed 
the  value  of  one  ton  of  copper  at  that  time,  as  the  committee  for  the  time  be- 
ing should  deem  proper ;  and  that,  for  the  managing  the  partnersliip  concerns* 
a  committee  of  twenty-one  of  the  parties  thereto,  (no  one  of  them  having  less 
than  four  shares)  should  be  chosen  by  the  parties  at  large  in  manner  therein 
mentioned  ;  and  that  any  five  committee-men,  when  regularly  met,  should  be 
competent  to  act  as  a  committee,  and  that  the  major  part  of  the  committee  for 
the  time  being  assembled  should  have  power  to  bind  the  whole,  and  that  the 
committee  should  appoint  and  remove  the  clerks,  agents  and  servants  of  the 
copartnership,  (except  the  treasurer  and  banker)  and  manage  the  concerns  of 
the  copartnership,  and  have  the  entire  power  of  buying  in  and  selling  out  all 
the  articles  in  which  the  partnership  should  deal,  and  should  see  that  due  en- 
tries were  made  by  the  clerks  in  the  partnership  books,  of  all  their  receipts  and 
payments,  and  dealings  and  transactions  on  account  of  the  copartnership ;  and 
that  the  committee  should  meet  once  a  month  at  the  least,  when  the  treasurer 

should  produce  all  accounts  relative  to  the  concern  for  the  inspection 
[*21]    of  the  committee,  who  should  *at  t.he  same  time  examine  the  clerk's 

books  and  accounts ;  and  that  a  person  appointed  by  the  committee 
should  sign  them ;  and  that  it  should  be  lawful  for  the  committee  to  borrow 
upon  the  credit  of  the  joint  trade  any  sum  not  exceeding  AOL  on  each  share, 
whenever  it  should  appear  to  them  that  such  moneys  could  bo  employed  by 
them  in  doing  the  acts  which  they  were  thereby  authorized  to  do  for  the  benefit 
of  the  co-partnership  ;  and  that  each  of  the  party  should  pay  his  share  of  such 
sums  of  money  not  exceeding  100/.  for  the  whole  upon  each  share  he  should 
hold  in  the  joint  trade,  and  that,  when  calls  should  have  been  made  to  the 
amount  of  40/.  on  each  share  in  the  copartnership,  or  money  should  have 
been  borrowed  to  that  amount  by  the  committee,  the  committee  for  the  time 
being  should  call  a  general  meeting  of  the  partners,  when  the  whole  state  of 
the  aflfairs  belonging  to  the  copartnership  should  be  laid  before  the  meeting ; 
and,  if  any  of  the  parties  thereto  should  wish  to  decline  having  any  further 
concern  in  the  joint  trade,  it  should  be  lawful  for  him,  within  one  month  after 
such  meeting,  to  withdraw  his  name  therefrom,  on  executing  a  release  of  his 
or  her  share  therein,  and  paying  a  proportionate  share  of  the  debt  or  debU 
contracted  by  the  .copartnership,  which  the  cash  in  hand  and  effects  belong- 
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ing  to  the  co-partnershipt  should  not  be  sufficient  to  pay  ;  and  also  that,  on  or 
before  the  last  Wednesday  in  June  in  every  year,  oroftener,  if  the  committee 
should  see  fitting  and  oecessaryt  or  one- fourth  in  value  of  the  holders  of  shares 
in  the  copartnership,  should  desire  it,  a  general  meeting  of  the  partners  should 
be  held,  and  the  state  of  the  affiiira  of  the  partnership  should  be  laid  before 
them  by  the  committee,  and  the  sense  or  opinion  of  the  general  meeting  should 
be  taken  upon  the  same,  and  the  resdutions  and  determinations  of  the 
major  part  of  them  thereupon  should  be  final  and  conclusive ;  *and  that,  [*22] 
at  such  general  meetings,  the  accounts  of  the  partnership  should  be  laid 
before  them  for  their  examination  and  allowance ;  and  that,  at  such  meetings, 
it  should  be  determined  what  dividends  should  be  made  upon  the  profits  of 
the  joint  stock  and  trade ;  and  that  all  bills,  notes,  checks  and  receipts  on 
behalf  of  the  partnership,  should  be  drawn  and  signed  by  the  treasurer  of  the 
partnership ;  but  if  no  treasurer  should  be  appointed,  then  by  three  or  more 
of  the  committee ;  and  that  no  individual,  merely  as  a  partner,  without  an  ap- 
pointment in  pursuance  of  the  deed,  should  intermeddle  with  the  cash  or  efl^cts 
of  the  partnership ;  and  that  no  partner  should  sell  any  share  or  interest  in  the 
joint  trade  to  any  person,  unless  the  person  to  whom  the  same  should  be  sold 
should  enter  into  such  covenants  with  the  partners  for  the  time  being  in  the 
joint  trade,  or  their  committee,  for  the  peformance  of  all  the  covenants,  clauses 
and  things  therein  contained,  and  every  alteration  and  addition  then  made  or 
lo  be  made  therein  or  thereto,  by  virtue  of  the  power  therein  contained,  in  the 
same  manner  as  the  person  selling  the  same  ought  to  do  or  have  done,  and  as 
f  he  person  to  whom  the  same  should  be  so  sold  ought  to  have  done  in  case  he 
had  originally  been  a  partner  in  the  joint  trade,  and  had  executed  the  articles, 
as,  by  the  partners  for  the  time  being,  or  their  committee,  should  be  lawfully 
required  ;  and  that,  in  case  of  the  death  or  insolvency  of  any  of  the  partners, 
his  legal  representative  or  assignee  should  be  considered  a  partner  in  the  joint 
trade,  and  should  hold  and  dispose  of  the  share  of  such  person,  subject  to  the 
terms,  covenants  and  conditions  of  the  articles ;  and  also  that  it  should  be 
lawful  for  three  parts  in  four  of  the  whole  partners  in  value  in  the  joint  trade, 
at  any  public  meeting,  to  dissolve  the  joint  trade  or  copartnership ;  and 
also  that,  if  at  any  time  ^during  the  continuance  of  the  copartnership,  [*2d] 
any  question  should  arise  between  any  of  the  partners  and  the  rest  of 
the  company  coUecf ively  concerning  the  joint  concern  or  any  therein  contain- 
ed, the  same  should  be  referred  to  two  indifierent  persons,  one  to  be  elected 
by  the  committee,  and  the  other  by  the  party  with  whom  such  question  should 
arise,  within  one  month  after  the  same  should  so  arise  ;  and,  in  case  such  two 
persons  could  not  agree  within  one  month  after  such  reference,  then  the  same 
ahould  be  determined  by  an  indifierent  person,  to  be  chosen  by  the  two  first 
referees,  who  should  determine  the  same  within  twenty  days  next  after  he 
should  be  appdnted  ;  and  whatever  order,  award  or  determination  the  said 
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referees,  or  the  umpire,  should  make,  each  of  the  parties  coveaaDled  ta  per- 
form and  keep  without  any  further  suit  or  trouble  whatsoever. 

The  bill  was  filed  by  three  of  the  partners  against  the  members  of  the  coro^ 
mittec ;  and,  after  setting  forth  some  of  the  provisions  of  the  articles  of  copart- 
nership, it  stated  that  the  number  of  the  other  partners  was  very  large,  but 
what  was  their  number,  or  who  they  were  by  nanne,  the  plaintiffs  were  unable 
to  state,  l>ecause  the  articles  of  copartnership  were  in  the  possession  of  the  de- 
fendants, who  refused  to  permit  them  to  have  access  thereto :  that  no  treasurer 
had  ever  been  appointed  to  the  company,  and  that  there  was  no  person  or  offi- 
cer appointed  by  the  articles  to  sue  or  be  sued  in  respect  of  the  concerns  of 
the  company :  that  the  defendants  represented  the  copartnership,  and  were  com- 
petent to  protect  its  rights  and  interests.  The  bill  prayed,  that  the  plaintifis 
might  be  declared  to  be  entitled  to  the  inspection,  at  all  seasonable  times,  of  all 

the  deeds;  books,  accounts,  writings  and  documents  beloDgiog  to  the 
[*24]    compatiy  ;  and  that  they  might  be  permitted  to  ^inspect  the  same  at  all 

seasonable  times,  and  to  take  extracts  therefrom. 
The  defendants,  by  their  answer,  admitted  that  tho  articles  were  in  their 
possession ;  that  no  treasurer  had  ever  been  appointed  ;4nd  that  there  was  not 
any  person  or  officer  appointed  by  the  articles  to  sue  or  be  sued  in  respect  of 
the  concerns  of  the  company ;  and  that  the  company  consisted  of  one  hundred 
and  ten  persons :  they  said  that  they  had  been  induced  to  believe  that  the  plain- 
tiffs and  the  other  partners,  who  were  not  members  of  the  committee,  were  en- 
titled, at.  the  times  when  general  meetings  of  the  partners  were  helJ,  and  at  no 
other  times,  to  have  access  to  and  the  inspection  of  such  state  only  of  the  part- 
nership affairs,  and  the  accounts  and  documents  of  the  partnership,  which  by 
the  articles  were  directed  to  be  laid  before  the  partners  at  their  general  meet- 
ings :  and  that  they  had  refused  the  plaintiffs  access  to  those  books  for  the  pur- 
pose that  the  committee  might  not  be  impeded  in  managing  the  copartnership 
concerns  by  the  interruption  of  a  numerous  body  of  individual  proprietors  using 
such  access ;  and  also  for  the  purpose  of  preventing  improper  disclosures  to 
other  establishments  of  the  like  description,  or  to  traders  in  or  manufacturers  of 
the  like  wares  as  those  used  ot  manufactured  by  the  company,  of  the  confiden- 
tial affairs  of  the  concern,  to  ils  prejudice ;  and  that  the  committee  were  the 
more  induced  to  do  so,  because  the  plaintiffs  were,  at  the  time  of  their  applica- 
tion to  inspect  the  books  and  papers  of  the  concern,  large  proprietors  in  the 
Rose  Copper  Company, which  was  formed  for  carrying  on  the  like  business,  and 
for  the  like  purposes  as  the  Crown  Copper  Company,  and  a  rival  to  the  same : 
that,  if  they  were  required  by  the  order  of  the  court  to  permit  the  plain- 
[*25J    tiffs  to  inspect  the  deeds,  *books,  papers  and  writings  belonging  to  the 
copartnership,  they  might,  when  so  required,  have  ceased  to  be  upon 
the  committee,  and  to  have  the  custody  of  those  documents,  and,  consequently, 
be  unable  to  obey  that  order ;  wherefore  they  submitted  that  all  the  partners 
ought  to  have  been  made  parties  to  the  suit,  and  they  claimed  the  same  benefit 
of  that  objection  as  if  they  had  taken  it  by  way  of  demurrer  or  plea ;  and  they 
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then  mentioned  the  names  of  the  other  partners,  to  enable  the  plaintiflTs  to  make 
them  parties  to  the  suit. 

•Mr.  Hartf  and  Mr.  JParrer,  for  the  plaintifis  : — ^The  power  assumed  by 
these  defendants  of  preventing  the  partners  from  inspecting  the  partnership 
accounts,  is  Onreasonable  and  inconsistent  with  several  of  the  provisions  of 
the  articles  of  copartnership:  for,  suppose  a  partner  has  it  in  contempla* 
tion  to  avail  himself  of  the  privilege  given  him  by  these  articles  of  with- 
drawing from  the  partnership,  is  he  to  rely  implicitly  upon  the  account 
which  the  committee  may  choose  to  give  him,  and,  without  further  informa- 
tion on  the  subject,  to  decide  whether  he  will  continue  in  the  trade,  or  give 
up  all  that  he  has  embarked  in  it  f  Is  a  partner  to  be  prevented  from  know- 
ing how  many  bills  of  exchange  have  been  signed  by  the  committee,  to  which 
he  is  liable  f  The  clause  which  enables  a  partner  to  sell  his  share,  can  never 
be  acted  upon,  if  he  is  to  be  kept  in  that  state  of  ignorance  which  this  com- 
mittee contend  for  ;  for  who  will  enter  into  any  contract  for  the  purchase  of 
the  share  when  he  can  obtain  no  information  as  to  the  subject  of  the  pur^- 
chase  7  There  is  not  a  word  in  the  articles  from  which  it  can  be  inferred 
that  it  was  intended  that  the  partnership  accounts  should  be  kept  by  the  com- 
mittee. If  they  were  to  be  entrusted  to  any  person,  it  was  to  the  trea- 
surer. The  committee  are  invested  with  ^powers  inconsistent  with  [*26] 
the  keeping  of  the  accounts ;  and  it  was  clearly  the  intention  of  the  par* 
ties  to  these  articles,  to  keep  the  transacting  of  the  business  of  the  partner- 
ship separate  from  the  keeping  of  the  accounts. 

Mr.  Heald,  and  Mr.  Gardner^  for  the  defendants. 

The  Vice-chancellor  intimated  an  opinion,  that  the  plaintifTs,  according  t6 
the  true  construction  of  the  partnership  articles,  were  not  entitled  to  the  relief 
prayed.  But  he  held  that  the  court  could  not  bind  all  the  partners  as  to  the 
construction  of  the  articles,  upon  a  point  of  general  interest,  in  a  suit  in  which 
three  only  of  the  partners  were  phihtifls,  and  the  committee  for  management 
of  the  commercial  concerns,  who  were  not  authorized  otherwise  to  represent 
the  partnership,  were  the  only  defendants:  and  he  dismissed  the  bill.  He 
said  that  the  question  would  have  been  diflerent  if  the  plaintiffs  had  filed  this 
bill  on  behalf  of  themselves  and  all  other  the  shareholders,  not  members  of 
the  committee,  praying  for  the  inspection  of  books  in  the  custody  or  power  of 
the  committee.[l] 

He  distinguished  this  from  that  of  an  individual  not  being  a  partner,  but 
claiming  against  a  numerous  partnership  or  club,  and  who  might  file  a  bill 
against  a  few  of  the  partners  or  members  only  .(a) 

{a)  Coeitmm  y.  Thomp9an^  16  VeA  891 ;  Mtux  r.  MaUhy^  3  Swmnit.  377 ;  Wco/c  y.  Wett 
Middlesex  WaterworkB  Company,  1  i.  &  W.  358 ;  and  Weld  y.  Bonham,  poet,  91, 

[1]  Where  it  appears  opon  the  face  of  the  bill  that  there  will  be  deficiency  in  the  fand  in  qaestion, 
and  that  there  are  other  creditors  or  legatees  who  are  entitled  to  a  rateable  distribution  with  the 
plaintiff,  and  who  baye  a  common  interest  with  him,  sach  creditors  or  legatees  should  be  made 
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[•27]  •RoWUnson  r.  llALLiFAX.(a) 

1834,  March  lot.— C9n<fuet  ofatuii. 

Tbo  condtict  of  the  catue  given,  on  motion,  to  one  of  two  co-plainutft,  on  its  appeuing  that  the 
otlier  had  no  intereat  in  the  matten  in  qaeetion. 

The  object  of  this  «uil  Wat  to  recover  part  of  the  estate  of  William  Hydp» 
deceased,  which,  under  bis  will,  had  become  vested  in  bis  sister,  Jane  Hyde, 
also  deceased,  who,  by  her  will,  gave  all  her  property  to  Sarah  Rowlinson. 
and  appointed  David  Rowlinson  her  executor.  The  bill  was  filed  by  the  plain- 
tiff John  Rowlinson,  alone,  staling  himself  to  be  executor  of  Daniel  Rowlin- 
son, and  consequently  the  personal  representative  ot  Jane  Hyde ;  but,  on 
the  bearing,  it  appeared  that  the  will  of  Jane  Hyde  had  not  been  proved  in 
the  proper  ecclesiastical  'court,  and  the  cause  was  ordered  to  stand  over. 
Letters  of  administration  of  the  estate  of  Jane  Hyde  were  afterwards  granted 
lo  Sarah  Rowlinson,  and  the  bill  was  amended  by  joining  her  as  a  co-plain- 
tiflU  The  cause  continued  to  be  conducted  by  the  solicitors  of  John  Row- 
linson, and  a  decree  for  an  account  and  inquiries  was  made^ 

Mr.  Harne,  and  Mr.  Jacobs  on  the  part  of  the  plaintiff,  Sarah  Rowlinson 
now  moved  that  the  solicitors  might  deliver  to  her  the  papers  in  the  cause* 
and  thai  she  might  be  at  liberty  to  prosecute  the  suit; 

Mr.  Spence  on  the  other  side. 
[*28]  The  Vice-chancellor  observed^  that  if  he  had  been  *a ware,  at  the 
time  when  the  cause  was  first  heard,  that  John  Rowlinson  had  no 
interest  in  the  matters  in  question,  he  should  have  dismissed  the  bill,  instead  of 
allowing  it  to  be  amended ;  and  be  made  the  order  as  prayed,  upon  the  plain- 
tiff, Sarah  Rowlinson,  paying  the  solicitors  the  costs  due  to  them,  as  between 
solicitor  and  client. 

(a)  Ex  relaiiofiMt  Mr.  Jacob. 

partiee  to  the  bill,  or' the  auit  ahould  be  brought  by  the  plaintiff  in  behalf  of  himaelf,  and  all  othcM 
atanding  in  a  similar  situation  ;  and  it  ihoald  be  ao  stated  in  the  bill.  Egbert  y.  Wood,  3  Pkige, 
617.  Fi9h  ▼.  Rowland,  1  Paige,  30.  Brown  y.  RiekttU,2  Johns.  Ch.  Rep.  553.  Bat  where  th* 
bill  ia  for  the  residue,  all  the  residuary  legatee!  must  be  made  parties.  Brown  y.  Ricketto.  «H 
fuprm,  A  pabscriber  to  a  joint  stock  corporation,  created  by  the  legudatore,  who,  eomplaiiia  of 
an  inequitable  distribution  of  the  stock,  and  who  is  seeking  to  reach  stock  which  haa  been  impRK 
perly  assigned  or  apportioned  to  others,  shonld  file  his  bill  in  behalf  of  himself,  and  of  all  other 
subscribers  standing  in  the  same  situation.  Walker  y.  Devereaux  and  othero,  4  Pftige,  399.  An 
order  made  at  the  hearing  of  a  cause,  and  glying  the  plaintlfli  leaye  to  amende  for  the  purpose  of 
adding  parties,  or  showing  why  they  were  unable  to  bring  all  proper  partiee  before  the  conrt,  is 
sufficiently  complied  with,  by  an  amendment,  atatingthat  the  plaintifis  sue  on  behalf  of  thcmselycs 
and  all  perBons,^(other  than  the  defendants,}  who  fill  a  particular  character,  and  alleging  that  the 
persons  filling  that  character  are  so  numerous,  thai  if  they  were  indiyidually  made  parties,  the 
suit  could  nut  be  efiectually  prosecuted.  MUligan  r.  Mitehell,  1  Myhie  &  Craig,  511.  S.  C,  3 
Mylne  dt  Craig,  73.  Bee  farther  Attorney  General  y.  Heeler,  post,  76.  Weld  y.  Bonham,  poet,  91. 
Douglaa  y.  Horofall,  poet,  184.  Handfotd  y.  ^orte,  post,  196.  Gray  t.  ChajHin,  post,  367,  STV. 
tind  note,  ibid« 
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Reg.  Lib.  1828,  B.  f.  939. 
*'  Thig  coart  doth  order,  that  the  plaintiff,  Sarah  Rowlinson,  be  at  liberty 
to  carry  on  and  to  prosecute  this  suit ;"  the  order  then  directs  the  costs  of 
the  solicitors,  who  had  acted  for  the  plaintiff  J.  Rowlinson  lo  be  taxed,  and 
upon  payment,  that  they  should  deliver  up,  on  oath,  to  Sarah  Rowlinson,  all 
papers  relating  to  the  cause ;  and  it  reserves  the  question  of  the  costs  of  the 
motion,  as  betweeithe  plaintiffs,  Sarah  Rowlinson  and  John  Rowlinson. 


*Heapht  v.  Hilu  [♦29] 


1834,  19th  MMJiih.^SpeciJUf  perfot 

Bin  by  a  leMee,  for  the  ipeeifie  perfonnanea  of  an  agreement  for  a  leaM,  diemiMed,  becaoie  it 
waa  not  filed  until  mora  than  two  yeara  after  the  defendant  bad  given  notice  to  the  plaintiff  of 
hii  intention  not  to  perform  tho  contract,  on  account  of  the  Utter  not  having  fnlfilled  it  on  hie 
part 

On  the  9th  September  1819  the  plaintiff  agreed  to  let  to  the  defendant  a 
house  and  garden,  for  seven,  fourteen  or  twenty-one  years,  at  the  option  of  the 
latter,  for  a  premium  of  fifty  guineas,  and  an  annOal  rent  of  eighty  guineas  ; 
to  make  certain  alterations  and  improvements  in  the  house  and  garden  at  his 
own  expense ;  to  procure  permission,  from  the  ground  landlord,  for  the  defen« 
dant  lo  build  a  coach-house  and  stable  on  the  premises ;  and  to  complete  the 
alterations  and  improvements,  and  deliver  possession  to  the  defendant,  on  or 
before  the  20th  of  that  month. 

The  alterations  and  improvements  not  being  finished,  nor  the  permission 
obtained,  by  the  time  agreed  upon,  the  defendant,  on  the  8th  of  October  1819, 
informed  the  plaintiff,  by  letter,  that,  if  the  alterations  and  improvements  were 
not  completed  by  the  14th  of  that  month,  he  should  give  up  all  idea  of  taking 
the  house,  and  look  out  for  one  elsewhere.  And  the  plaintiff  having  informed 
the  defendant  that  the  lease  was  at  his  house  ready  for  signature,  and  re- 
quested the  defendant  to  name  a  time  for  executing  it,  the  latter  refused  to 
execute  it  until  the  agreement  had  been  fulfilled  on  the  plaintiff's  part. 

The  bill  was  filed  on  the  Ist  of  September  1821.    The  defendant,  in  his 
answer,  said  that,  since  he   had   refused   to  execute  the  lease   as   before 
mentioned,  a  period  of  nearly  two  years  had  elapsed,  during  all  which 
^time  the  plaintiff  had  retained  possession  of  the  house,  and  had  acted    [*80] 
as  owner  of  it.    And  he  subniitted  that  the  plaintiff  had  abandoned 
the  agreement  and  acquiesced  in  the  defendant's  refusal. 

By  the  decree,  the  master  was  directed  to  inquire  and  state  whether  any 
thif^,  and  what,  had  passed  between  the  parties,  or  any  person  on  their  be- 
half, relating  to  the  subject  of  the  agreement,  after  the  letter  of  the  8th  of 
October  1819. 

It  appeared  by  the  master's  report,  that  nothing  passed  between  the  parties 
relating  to  the  matter  in  question,  after  the  9th  of  November  1819,  until  the 
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17ih  of  August  1821,  when  the  plaintiff's  solicitor  wrote  to  the  defendant's 
sdicilor,  requesting  to  know  whether  the  latter  would  appear  to  the  btlU 

The  cause  now  canoe  on  for  further  directions. 

Mr.  Sufrderif  and  Mr.  Treslove,  for  the  plaintiff. 

Mr.  Heald,  and  Mr.  SideboUom^  for  the  defendant. 

The  Vicb-Chancellob  : — As  this  bill  was  not  filed  for  more  than  two  years 
after  the  treaty  had  been  broken  off  and  the  defendant  bad  refused  to  perform 
the  contract,  and  as  the  only  reason  assigned  for  the  delay  is,  that  the  plai»- 
tiff's  attorney  had  mislaid  the  papers  relating  to  the  transaction,  1  shall  dis- 
miss the  bill,  but  without  costs.[l] 


[•31]  *FiTCH  V.  Chapmak. 

1834,  28th  AprW^PUading. 

Plea  by  husband  and  wifo,  intiUed  as  a  joint  and  aeTeral  plea ;  bold,  that  tbo  woid  **  aoToial"  wm 
mere  sarplusage,  and  did  not  vitiate  the  plea. 

This  was  n  bill  of  foreclosure  against  a  husband  and  his  wife. 

The  defendants  put  in  a  plea  of  usury,  and  intitled  it  as  a  joint  and  several 
plea.    The  plea  now  came  on  to  be  argued. 

Mr.  Home,  and  Mr.  Turner,  for  the  bill,  insisted  that  the  plea  was  irregular 
on  account  or  its  title ;  because,  as  the  wife  joined  with  the  husband  in  the 
plea,  it  could  not  in  any  sense  be  considered  as  a  several  plea. 

Mr.  Wray,  for  the  plea. 

The  Vice-chancellor  considered  the  term  '*  several"  as  meaning  notliing  ; 
and  that>  being  mere  surplusage,  it  did  not  vitiate  the  plea. 


[•32]  •Clay  v.  St.  John. 

1834,  28th  April.— Penftbii. 

The  purchaser  of  a  pension  granted  by  his  late  majesty,  daring  pleasuiv,  is  not  entitled  to  a  pes. 
sion  granted  by  the  present  king  to  the  same  person  and  of  the  same  amonnt,mider  a  new  warrant 
recif  ing  the  grant  made  by  his  late  majesty  which  had  ceased  by  the  demise  of  the  crown,  tboogh 
the  motive  for  granting  both  pensions  waa  the  same, 

Thb  plaintiff  filed  this  bifl  to  obtain  payment  of  a  pension  granted  by  his 

( 1]  Vide  Wafwn  ▼.  Reid,  1  Rasa.  St  Mylnc,  S»ff.  Where  the  time  of  performance  has  been  fairly 
limited  by  a  notice  sUting  that  within  soch  a  period  that  which  is  required  must  be  done,  or  others 
wise  the  contract  will  be  treated  a»  at  an  end,  the  court  has  very  freqoentff  supported  that  pro. 
ceeding ;  and  bill  havrag  been  afterwards  filed  for  the  specific  performance  of  the  contract,  the  court 
has  dmnisscd  them  with  costs ;  Taylor  y.  Brown,  2  Betr.  180.  See  further,  Garrett  v.  Earl  of 
Beobotough,  2  Dru.  &  W.  441. 
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present  majesty  to  tKe  defendant,  in  contiDaation  of  a  previous  pension  of  the 
same  amotint  granted  to  him  by  the  late  king,  and  purchased  by  the  plaintiff 
in  the  year  1808. 

The  bill  set  forth  a  warrant  of  the  late  kii^,  under  his  royal  sign  manual> 
dated  the  I2th  of  August,  1780,  by  which  his  late  majesty  declared  his  royal 
will  and  pleasure  to  be,  and,  thereby  directed  that  an  annual  pension  of  131/. 
should  be  paid  by  the  commissioners  of  the  treasury  unto  the  honorable 
Mary  St.  John,  the  widow  of  Henry  St.  John,  a  captain  in  his  majesty's 
oavy,  to  commence  from  the  5th  of  April,  1780,  and  to  continue  payable 
during  his  majesty's  pleasure,  and,  in  case  of  her  decease,  to  be  in  like  man- 
ner paid  to  Henry  St.  John,  (the  defendant,)  the  son  of  Captain  St.  John. 

In  1873,  Mrs.  St.  John  died.  In  March,  1807,  a  commission  of  bankrupt 
was  awarded  against  the  defendant,  Henry  St.  John.  The  assignees  under 
that  commission  caused  this  pension  to  be  put  up  for  sale  by  public  auction, 
and  described  it  in  the  particulars  of  sale  as  ''  a  pension  from  government 
during  the  life  of  Henry  St.  John,  (the  defendant,)  then  aged  thirtyeighu" 
The  plaintiflT  became  the  purchaser  at  that  sale  for  the  sum  of  381/.  An 
assignment  was  thereupon  executed  by  the  defendant,  St.  John,  as  well  as 
by  the  assignees,  whereby  the  pension  of  131/.  so  granted  by  his  late  majesty 
and  all  arrears  and  growing  payments  thereof,  and  all  powers  and 
authorities  for  recovering  the  same,  *and  all  right,  title,  interest,  dec.  of  [*83] 
the  defendant  St.  John,  and  his  assignees,  to  the  pension  of  131/.  so  grant- 
ed, were  assigned  to  the  plaintiff,  his  executors,  administrators  and  assigns. 
The  deed  contained  a  covenant  by  the  defendant  St.  John,  and  his  assignees, 
in  the  usual  terms  for  the  better  assigning  and  assuring  the  premises  to  the 
plaintiff,  his  executors,  administrators  and  assigns,  **  and  for  more  effectually 
enabling  him  or  them  to  recover  and  receive  the  said  annual  pension  or  sum.** 

The  defendant  St.  John,  some  time  before  the  demise  of  his  late  majesty,  ob- 
tained his  certificate  under  the  commission  of  bankrupt;  and  the  plaintiff,  up  to 
the  demise  of  his  late  majesty,  duly  received  the  pension  under  the  assignment. 

On  the  1st  of  July  1820,  his  present  majesty  granted  a  warrant  under  his 
sign  manual,  in  the  following  terms : 

*' George,  R. — ^Whereas  our  late  royal  father,  ofliappy  and  glorious  mem- 
ory, was  graciously  pleased  to  authorize  nnd  direct  the  late  paymaster  of  pen- 
sions to  pay  unto  Henry  St.  John,  during  his  royal  pleasure,  an  annuity  or 
yearly  pension  of  181/.  and  which  said  annuity  was,  in  pursuance  of  an  act 
passed  in  the  twenty-second  year  of  his  late  majesty's  reign*  transferred  to  our 
exchequer,  and  payable  out  of  his  civil  list  revenues ;  and  whereas  the  said  an- 
nuity or  yeariy  pension  hath  ceased  by  reason  of  the  demise  of  our  said  late 
royal  father,  and  we  are  graciously  .pleased  to  give  and  grant  unto  the  said 
Henry  St.  John  an  annuity  or  yeariy  pension  to  the  like  amount,  our  will  and 
pleasure  is,  that,  by  virtue  of  our  general  letters  of  privy  seal  bearing 
dale  the  2d  day  of  February  1820,  you  do  issue  •and  pay,  or  cause  to  [*34J 
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be  issued  and  paid,  out  of  any  our  treasure  or  revenue  in  the  receipt  of 
the  exchequer  applicable  to  the  uses  of  our  civil  governmentt  unto  the  said 
Henry  St.  John,  or  to  his  assigns,  the  said  annuity  or  yearly  pension  of  1812. 
without  account,  to  commence  from  the  20th  day  of  January  1820,  the  day  of 
our  accession,  and  to  be  computed,  payable  and  paid,  by  the  day,  fr<»n  sucb 
day  of  commencement  thereof,  to  and  for  the  5th  day  of  April  1820,  and  firom 
thenceforth  to  be  paid  quarterly  or  otherwise,  as  the  same  shall  become  due, 
and  to  continue  during  our  pleasure :  And  for  so  doing  this  shall  be  your  war- 
rant. Given  at  our  court  at  Carlton  House,  this  Ist  day  of  July  1820,  in  the 
first  year  of  our  reign. 

By  his  majesty's  command, 

N.  Vansittart, 

G.  C.  H.  SOMSBSBT, 

E.  A.  M'Naqhtoit. 
To  the  commissioners  of  our  treasury.'' 

The  officers  of  the  exchequer  refused  to  pay  the  pension  to  the  plaintiff  uq« 
der  this  new  warrant,  unless  he  received  from  the  defendant  St.  John  a  power 
of  attorney,  or  other  proper  authority  ;  and  would  not  recognize  the  assigo- 
ment  of  1808  as  a  sufficient  authority  for  payment  to  the  plaintiff  under  the 
new  warrant. 

After  stating  these  facts,  and  also  that  an  agent  of  the  defendant  St.  John, 
(who  was  made  a  co-defendant  in  this  suit.)  had,  under  an  authority  from  St. 
John,  who  was  residing  abroad,  received  the  pension  under  the  new  warrant 
and  threatened  to  remit  it  to  St.  John,  the  bill  charged  that  the  pension  under 
'the  new  warrant  was  not  a  new  pension,  or  different  or  distinct  from  the 
[*d5]  pension  ^granted  by  his  late  majesty,  but  a  continuance  thereof,  and  that 
the  last  warrant  proceeded  and  was  grounded  upon,  and  had  reference 
to,  the  grant  and  warrant  of  his  late  majesty,  and,  but  for  the  same,  would  not 
have  been  granted  or  issued  ;  and  that  it  has  always  been  customary,  in  point 
of  form,  on  a  demise  of  the  crown,  to  issue  fresh  warrants  under  the  royal  sign 
manual  for  the  continuance  and  future  payment  of  all  pensions  subsisting  at  the 
time  of  such  demise ;  and  that  the  fact  of  the  last  warrant  making  the  pension 
payable  to  the  defendant  St.  John  and  his  assigns,  although  the  grant  and  war- 
rant of  the  late  king  made  it  payable  to  the  defendant  St.  John  alone,  was  evi- 
dence of  the  plaintiff's  title. 

The  bill  prayed  that  it  might  be  declared  that  the  pension  under  the  war- 
rant from  his  present  majesty  was  a  continuance  of  the  former  pension,  and 
that  the  plaintiff  might  be  declared  entitled  to  it  as  a  purchaser ;  that  the  de- 
fendant St.  John  might  be  decreed  specifically  to  perform  his  covenants  con- 
tained in  the  indenture  of  assignment,  and  to  execute  a  proper  instrument  to 
entitle  the  plaintiff  to  receive  all  arrears  and  future  payments  of  the  pension 
from  the  accession  of  his  present  majesty,  and  for  an  account  of  the  payments 
received  by  either  of  the  defendants,  and  for  an  injunction  to  restrain  them  from 
receiving  any  future  payments. 
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To  tbis  bill  the  dereodaots  put  in  a  general  demurrer  for  want  or  equity. 

The  demurrer  now  came  on  to  be  argued. 

Mr.  Knight,  for  the  bill. 

•Mr.  Hotne,  and  Mr.  Pabimr,  for  the  demurrer,  insisted,  that  the    [♦86] 
ctrcumstaoce  of  both  the  pension^  being  granted  only  during  the  royal 
pleasure,  was  decisive  against  the  plaintifT^s  claim. 

The  YicK'CBAifCBLLoit : — The  plaintiff  is  the  purchaser  of  the  pension  gran- 
ted by  the  late  king  during  his  majesty's  pleasure.  This  pension  necessarily 
determined  by  the  demise  of  the  late  king.  The  same  motive  of  bounty  which 
induced  the  grant  from  the  late  king  to  the  defendant  has  probably  influenced 
the  grant  of  his  present  majesty  :  but  it  is  not  for  that  reason  the  same  pen- 
sion. A  person  entitled  to  a  pension  during  pleasure  may,  if  he  pleases,  sell, 
not  only  that  pension,  but  any  future  pension  granted  in  consideration  of  the 
same  motive:  but  that  is  not  the  case  heie.  This  case  is  improperly  confound- 
ed in  principle  with  cases  where  a  testator  gives  a  leasehold  interest  to  two 
or  more  persons  successively.  There  all  interest  in  the  subject  which  the 
first  taker  acquires  in  consequence  of  the  testator's  gift,  enures  for  the  benefit 
of  those  in  remainder.    A  purchaser  of  a  pension  is  not  a  remainder-man. 

Demurrer  aIlowed.[l] 


Staithopi  v.  Kna.  [•ST] 

1894,  99th  Apni.— Appointment, 

When  a  power  wu  to  be  ezeoated  by  a  will,  ligned  and  ptiblithed  in  the  pretence  of,  and  attested 
by  thrae  witnoMee;  bold  that  a  will  conclvdlnir  with  thii  declaration  :  ••  thie  it  my  lut  will  and 
teetament,**  and  expreieed  to  be  iifned  by  the  teetatrii,  in  the  pretence  of  the  three  attietinf 
wltnewee,  waa  not  a  good  appointment,  becaoae  the  publication  wae  not  attetted. 

Thib  was  a  bill  filed  by  parties  claiming  to  be  enlitledt  under  the  limitations 
in  a  marriage  settlement,  to  real  and  personal  estate,  in  default  of  appointment. 

Eugenia  Stanhope,  by  the  settlement  on  her  marriage  with  the  defendant 
John  Keir,  conveyed  her  real  estates  to  the  use  of  the  defendant  John  Keir, 
for  his  life ;  with  remainder  to  the  use  of  the  issue  of  the  marriage,  as  she 
should  appoint ;  and,  for  default  of  such  issue,  if  she  should  survive  the  defen- 
dant John  Keir,  to  the  use  of  herself  in  fee ;  but  if  she  should  die  in  his  life- 
time :  '*  to  such  uses,  upon  and  for  such  trusts,  intents  and  purposes,  and  with, 
under  and  subjoct  to  such  powers,  provisoes  and  declarations,  as  the  said  Eu- 
genia Stanhope  should,  notwithstanding  her  coverture,  by  her  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils  to  the  same,  signed  and  pub- 
lished by  her  in  the  presence  of,  and  attested  by  three  or  more  credible  wit- 
nesses, appoint ;  and  in  default  of  such  last- mentioned  appointment,  and  so  far 

[1]  Vide  Bmer$on's  kenr$  t.  Hott,  13  Peten,  409. 
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as  any  such  appoiDtment  shall  not  extend,  to  the  use  of  Charles  Stanhope*  (one 
of  the  plaintiffs,)  his  heirs  and  assigns  for  ever.** 

By  the  same  settlement,  she  covenanted  to  transfer  several  sums  of  stock 
an  the  public  funds,  into  the  names  of  the  trustees,  upon  trust  to  pay  the  divi* 
dends  to  the  defendant  John  Keir  for  his  life,  and,  after  his  decease,  to  pay 
the  dividends  to  her  for  her  life,  and,  after  the  death  of  the  survivor,  to 
[^38]  stand  possessed  of  the  *8tock  in  trust  for  the  children  of  the  marriage, 
as  she  should  appoint ;  and,  in  case  no  child  should  become  entitled 
under  the  trusts  before  expressed :  '*  In  trust  for  the  said  Eugenia  Stanhope, 
(if  she  should  survive  the  said  John  Keir,)  her  executors,  administrators  and 
assigns ;  but,  if  she  should  die  in  his  lifetime,  then  in  trust  for  such  person  or 
persons,  for  such  intents  and  purposes,  and  subject  to  such  powers,  provisoes 
and  declarations,  as  the  said  Eugenia  Stanhope,  by  her  last  will  and  testament 
in  writing,  or  any  codicil  or  codicils  thereto,  to  be  signed  and  published  by  her 
in  the  presence  of,  and  attested  by  two  or  more  credible  witnesses,  should,  not* 
witsthanding  her  coverture,  direct  or  appoint,  give  or  bequeath  the  same  ;"  and, 
for  default  thereof,  in  trust,  as  to  one  sum,  for  the  plaintiff  Charles  Stanhope, 
his  executors,  administrators  and  assigns,  and,  as  to  the  others  in  trust  for  the 
persons  who  should,  at  the  death  of  Eugenia  Stanhope,  be  Hhe  next  of  kin  of 
her  deceased  mother. 

The  marriage  took  place  soon  after  the  date  of  the  settlement.  There  was 
issue  of  the  marriage  only  one  child,  who  lived  only  for  six  months.  On  the 
16th  of  May  1823,  the  wife  herself  died,  having,  on  the  19th  of  November 
1818,  a  few  days  after  the  marriage,  made  her  will  in  the  following  words : 

"Gravesend,  November  19th,  1818. 

"  I,  Eugenia  Keir,  formerly  Eugenia  Stanhope,  hereby  give  and  bequeath 
all  that  I  do  or  shall  possess  in  landed  property  and  funded  property,  and  my 
books,  china,  plate,  linen  and  furniture,  &c.  to  my  husband  John  Keir,  esquire, 
of  the  island  of  Madeira,  for  ever,  and  also  my  jewels,  &c. :  and  this  is  my 
last  will  and  testament,  made  and  signed  in  the  year  of  our  Lord  1818, 
[♦39]    on  the  *19th  day  of  November,  at  Gravesend,  in  the  counly  of  Kent. 

(signed)         Euobnia  Keib,  (l.  s.) 

In  the  presence  of 

C.    Macdonald  Lockhart. 
Thomas  Bbnnett. 
Alexander  Edwards. 

This  was  the  only  instrument  executed  by  Mrs.  Keir,  in  the  nalure  of  an 
appointment  under  the  powers  in  the  settlement. 

The  bill  was  filed  against  John  Keir  and  the  trustees  of  the  settlement, 
praying  to  have  it  declared  that  the  plaintiffs  were  entitled  to  the  settled 
property,  subject  to  the  life  estate  of  John  Keir,  upon  the  ground  that  the 
will  was  not  duly  attested  according  to  the  powers. 

To  this  bill,  the  defendant  John. Keir  pleaded  the  will.     The  plea  set  forth 


CASES  IN  CHANCERY.  41 

-■  -    - 

1824.— Lord  SelMy  ▼.  RhoftdM. 

the  will  and  attestation  in  hoc  verba^  and  averred  tb'it  the  wiil  was  duly 
signed  and  published  by  the  testatrix,  in  the  presence  of  and  attested  by  the 
three  credible  witnesses  above  named ;  that  the  defendant  had  proved  the 
wilt  in  the  prerogative  court,  and  had  obtained  letters  of  administration  of 
the  personal  estate  of  his  late  wife,  with  the  above  will  annexed ;  that  hi* 
late  wife  was  not,  at  any  time  during  her  coverture  with  him,  seised,  pos« 
sessed  or  entitled  of  or  to,  nor  had  any  disposing  power  over  any  real  or  per- 
sonal estate  whatever,  except  the  real  and  personal  estate  comprised  in  the 
marriage  settlement  mentioned  in  thef  bill,  and  except  certain  articles  of  plate 
which  belonged  to  her  before  her  marriage,  and  which  remained  at  her  bank- 
er*s  in  her  name,  and  except  her  jewels  and  paraphernalia,  but  over 
which  plate,  jewels  *and  paraphernalia,  the  defendant  averred  he  was  [*40] 
advised  she  bad  no  disposing  power. 

The  plea  now  came  on  to  be  argued. 

Mr.  J.  Martin  for  the  bill,  insisted  that  the  appoininient  was  not  duly  made 
by  the  will,  and  relied  on  Moodie  v.  Reid.{a) 

Mr.  Sugden^  and  Mr.  Rolfe^  for  the  plea,  admitted  that  the  power  required 
that  the  witnesses  should  attest  the  signing  and  publication  of  the  appoint- 
ment ;  but  insisted  that  the  declaration  with  which  the  will  concluded,  was 
in  effect  a  publication  as  well  as  a  signing,  and  that  the  witnesses,  by  adding 
their  names  to  this  declaration,  attested  both  facts. 

The   Yica'CHANOKLLOB : — The  argument  for  the  defendant  supposes  tho 
witnesses  to  be  acquainted  with  the  contents  of  the  will.    I  cannot  assume 
more  from  this  attestation  than  that  they  saw  Mrs.  Keir  sign  the  instrument 

Plea  overruled.[l} 


*LoRD  SxiiSEy  V.  Rhoadbs.    •  [*^U 

18S4,  9th,10lh  Sl  nth  }Uyr^PHn€ipal  and  agtni. 

Bill  to  Mt  uide  Um  leate  of  a  farm  granted  to  a  fteward  by  bit  emplojcr,  diimiiMd,.  with  ooitf  ^ 
although  the  lease  wai  for  a  term  longer  thap  was  miual  on  the  estates,  and  was  granted  at  the 
solicitation  of  the  steward,  on  an  agreement  made,  before  the  subsisting  lease  had  expired,  and  at 
s  rent  lower  than  was  oflered  to  the  steward  on  behalf  of  the  ooeopytng  tenant ;  it  appearing  that 
the  rent  to  be  paid  by  the  steward  had  been  fixed  by  a  surreyor  named  for  that  purpoae  hf  the 
employer,  and  on  a  valaation  made  in  the  manner  osnal  with  that  surveyor ;  and  the  ofierof  a 
higher  Tent  being  known  to  the  employer  before  he  ezecated  the  lease.  * 

(tfV  1  Madd.  5ie;  7  Tnunt.  355. 

[I]  A  power  over  personal  estate  was  required  to  be  exccated  by  a  will  signed  and  published  in 
the  preaenoe  of,  and  attested  by  two  witnesses :  the  donee  professed  to  exeente  the  power  by  a  will 
whkh  was  signed  by  her  and  she  aoknowledged  her  signatare  to  the  two  witnesses,  but  did  not 
sign  it  in  their  presence,  and  the  witnesses  at  different  times  signed  an  attestation  that  the  testa- 
trix  had  signed  and  delivered  the  will  in  their  presence :  it  was  held  that  though  delivery  was 
equivalent  to  publication,  the  power  was  not  well  executed,  Simeon  v.  Simeont  4  Sim.  555.  Vide 
OgU  V.  Ogle,  Sauase  6l  Senlly,  38. 
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This  was  a  bill  to  set  aside,  as  frauduleiifr  a  lease  of  a  farm,  which  had 
been  granted  many  years  ago  by  James  Lord  Selsey»  the  grandfather  of  the 
plaintiff,  to  the  defendant,  who  was  his  steward  and  confidential  agent 

In  the  year  1801,  James  Lord  Selsey  appointed  the  defendant  to  be 
steward,  agent  and  receiver  of  the  rents  of  his  estates  in  the  counties  of  Sur- 
rey, Sussex,  Berks  and  Kent,  with  an  allowance  of  four  per  cent,  on  the  clear 
annual  rents  and  profits  of  woods,  besides  the  usual  fees  as  steward  of  roa- 
no]^s.  He  continued  to  act  as  steward  on  these  terms  till  the  death  of  James 
Lord  Selsey,  in  1808 ;  and  from  that  time  continued  in  the  service  of  John 
Lord  Selsey,  till  his  lordship's  death  in  1816,  in  the  same  capacity,  and  on  the 
same  terms,  except  that  his  allowance  was  increased  to  five  per  cent. 

The  bill  stated  that,  in  the  course  of  his  services,  the  defendant  became  well 
acquainted  with  the  value  of  the  various  farms  on  the  estate  ;  and  that,  avail- 
ing himself  of  this  knowledge,  with  a  view  to  his  own  advantage  or  that  of 
his  son,  he  applied,  in  1803,  to  James  Lord  Selsey,  and  his  son,  the  Hon.  John 
Peachey,  afterwards  John  Lord  Selsey,  to  grant  him  a  lease  of 
f  *42]  *two  farms,  called  Preston  farm  and  Amberley  fiarm :  that  it  was  consid- 
ered inconsistent  with  his  duties  as  steward  and  agent  to  grant  him  this 
lease:  but  that  he  was  very  importunate,  and  although  he  desisted  from  his 
application  as  to  Preston  farm,  yet  he  persevered  as  to  Amberley  farm,  and 
promised  that,  if  a  lease  of  it  was  granted  to  him,  he  would  have  a  fair 
valuation  made  and  an  adequate  rent  set  upon  it  previously  to  his  taking  it: 
that  accordingly  he  caused  the  farm  to  be  valued  by  Richard  Eager,  a  sur- 
veyor, who  fixed  the  rent  at  400/.  which  the  defendant  represented  to  be  a 
full  and  fair  valuation,  and  that  if  ho  undertook  to  make  repairs  and  pay  taxes, 
the  rent  according  to  that  valuation,  ought  to  be  330/. :  that  upon  this,  an 
agreement  was  entered  into,  dated  the  2d  of  April  1804,  by  which  James 
Lord  Selsey,  and  the  Hon.  John  Peachey,  agreed  to  grant  to  the  defendant  a 
lease  of  Amberley  farm,  for  the  term  of  twenty-one  years  from  Michaelmas 
1806 :  that  at  the  time  when  this  agreement  was  entered  into,  that  farm 
was  subject  to  a  lease,  granted  by  James  Lord  Selsey  to  William  Holman 
which  did  not  expire  till  Michaelmas  1606  :  that  James  Lord  Selsey  died 
in  1808 ;  and,  on  the  4th  January  1809,  a  lease  to  the  defendant,  for  nineteen 
years  from  the  Michaelmas  preceding,  was  granted  by  John  Lord  Selsey,  pur- 
suant to  the  agreement. 

The  bill  then  charged  the  following  circumstances  as  fraudulent  in  the  tran- 
saction on  the  part  of  the  defendant :  that  shortly  before  the  expiration  of 
the  lease  to  William  Holman,  (who  was  then  dead,)  his  widow  or  son,  or  his 
executors,  offered  a  rent  of  500/.  to  the  defendant,  as  Lord  Seiaey's  steward* 
provided  the  lease  was  renewed  ;  but  that  the  defendant  refused  thit 
[MS]  offer,  and  did  not  communicate  it  to  Lord  Selsey :  that  the  *defen- 
dant  obtained  the  agreement  for  a  lease  during  the  currency  of  Hol- 
man's  lease,  for  the  purpose  of  preventing  competition,  and  to  secure  the  fanot 
to  himself  at  a  low  and  inadequate  rent :  that  a  lease  for  a  term  of  twenty -one 


CASES  IN  CHANCERY.  44 


18S4^-Lord  Selvey  v.  Rhoadcwu 


years  absolute  was  unusual  upon  Lord  Selsey's  estate,  the  Jeases  of  which 
were  generally  made  determinable  at  the  end  of  seven  and  fourteen  years  ; 
and  that  the  lease  granted  to  Holman*  the  preceding  tenant*  was  determinable 
at  the  end  of  seven  and  fourteen  years :  that  Eager^s  valuation,  according  to 
which  the  rent  paid  by  the  defendant  was  fixed,  was  inaccurate  as  to  the 
value  of  the  rights  of  common  and  of  the  tithes  attached  to  the  farm  :  that 
neither  James  Lord  Selsey,  nor  John  Lord  Selsey,  were  informed  of  the  rights 
of  common :  that  the  defendant,  at  the  time  when  the  agreement  to  gran^  a 
lease  to  him  was  entered  into,  knew  that  an  act  of  parliament,  for  the  inclosure  of 
the  common  lands  in  the  parish  of  Amberley,  was  in  comtemplation,  and  ex- 
pected and  knew  that  the  value  of  the  farm  would  be  greatly  increased  by 
that  inclosure :  that  the  plaintiff  had  the  farm  surveyed  in  1820,  and  found 
that  it  contained  four  hundred  acres  more  than  was  specified  in  Eager's  val- 
uation ;  and  that  these  four  hundred  acres  were  an  allotment  made  under  the 
inclosure  act,  in  1810,  in  lieu  of  the  rights  of  common  attached  to  the  farm, 
but  that  these  rights  of  common  had  been  entirely  omitted  in  Mr.  Eager's 
valuation:  that  upon  the  survey  in  1^20,  the  farm  was  valued  by  Mr.  Pinnert 
a  surveyor,  as  worth  840/.  per  annum,  at  a  fJEiir  rent :  that,  in  a  rental  deli- 
vered by  the  defendant  to  the  plaintiff  in  181 6,  he  represented  Amberley  farm 
to  contain  five  hundred  acres,  although  it  did,  in  fact,  contain,  as  defendant 
then  knew  from  a  plan  in  his  possession,  eight  hundred  acres.  The 
b\U  a\so  contained  allegations  that  the  ^defendant  had  used  undue  in*  [*44] 
fluence  over  James  Lord  Selsey  and  John  Lord  Selsey,  by  his  having 
borrowed  many  sums  of  money  for  them,  which  he  procured  to  be  lent  by 
his  own  private  friends,  who  might  have  been  induced,  at  his  instance,  to  re* 
quire  payment  of  the  Qums  lent  by  them  at  times  when  it  might  have  distress^ 
ed  their  lordships  to  procure  money  to  pay  them. 

The  prayer  of  the  bill  was,  that  the  lease  granted  to  the  defendant  might  be 
declared  fraudulent  and  void,  and  be  delivered  up  to  be  cancelled  ;  and  that  it 
might  be  referred  to  one  of  the  masters  of  the  court  to  fix  a  fair  occupation 
rent  for  the  farm  while  in  tbe  defendant's  possession  ;  and  that  he  might  bede* 
creed  to  pay  the  difference  between  the  rent  to  be  fixed  by  the  master,  and 
that  which  he  had  paid  under  the  lease. 

Tbe  defendant,  by  his  answer,  stated  that  he  was,  in  1808,  desirous  of  hav- 
ing a  lease,  on  fair  terms,  of  Preston  farm  and  Amberley  farm,  for  the  purpose 
of  establishing  his  son,  who,  from  his  state  of  health,  was  not  fit  for  any  other 
pursuit  than  farming:  that  the  reason  why  James  Lord  Selse^and  his  son 
were  averse  to  grant  him  a  lease  of  both  farms  was,  that  they  were  afraid  it 
might  withdraw  his  attention  from  other  pursuits,  and  might  be  misrepresented 
to  his  disadvantage  ;  but  that  they  both  agreed  to  grant  a  lease  of  Amberley 
farm  to  the  defendant,  the  rent  to  be  fixed  by  valuation  of  a  surveyor :  and 
that  James  Lord  Selsey  directed  the  survey  and  valuation  to  be  made  by  Mr. 
Eager:  that  the  survey  was  accordingly  made  by  Mr.  Eager,  who  was 
not  at  the  time  aware  that  the  defendant  was  to  be  the  tenant :  that,  in 
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[*45]  September  1604,  William  Borrer,  one  of  the  trustees  and  *execulor8  of 
Holman,  the  preceding  tenant,  (who  had  about  a  fortnight  previously 
applied  to  the  defendant  for  a  renewal  of  the  tease  for  Holman's  widow  and 
family,  and  was  told  he  could  not  have  it,)  personally  applied  to  James 
Lord  Selsey  for  a  renewal  of  the  lease,  and,  upon  being  informed  by  his 
lordship  that  the  farm  was  engaged,  he  offered  to  give  a  larger  rentir  thai 
James  Lord  Seisey  was  surprised  at  thisofler,  and  noeottoDed  it  to  the  defei>> 
dant,  who  thereupon  wished  to  have  the  farm  re*valued,  but  that  Lord  Seisey 
declined  having  it  re*valued,  and  expressed  himself  satisfied  with  Eager's  valu- 
ation :  that  the  defendant  again  pressed  James  Lord  Seisey,  by  letter,  dated 
25th  April  1605,  to  have  the  farm  rc-valued,  or  to  see  Mr.  Eager ;  in  reply  to 
which  James  Lord  Seisey  wrote  as  follows : — **  Both  Mr.  Ea^er  and  you  may 
rest  satisfied  tiMit  1  have  no  desire  whatever  to  have  recourse  to  any  other 
opinion  of  bis  valuation  of  Amberley,  being  perfectly  persuaded  of  the  recti- 
tude of  it ;  and,  in  order  to  confirm  that  opinion,  I  would  have  you  imnnediately 
engage  hrm  for  Crowshall  f — That,  in  October  1806,  the  defendant  having 
heard  that  James  Loid  Seisey  wished  him  to  give  up  the  farm,  he  wrote  lo  his 
lordship,  mentioning  that  he  had  heard  this,  and  ofTering  to  give  it  up,  but  that 
his  lordship  wrote  a  letter  in  reply,  dated  the  9d  of  October  1606,  which  con- 
cluded in  these  words  r — *'  A&  to  any  vexation,  or  wish  that  you  should  now 
give  it  up,  I  have  never  k^d  such  an  idea  ;  and  you  may  be  assured  tbftt  I  d« 
very  sincerely  wish  you<  all  the  success  in  it  that  your  own  desires  can  lead 
you  to  hope,  and  your  services  deserve,  from  your's  most  truly,  Selskt." 

The  answer  admitted  that  a  lease  for  twenty-one  years  absolutely 
1*46}  was  contrary  to  the  tisual  mode  of  letting  *AmbeTley  farm  and  other 
forms ofttlie  estate,  rtioiagh  some  of  them  were  occasionally  so  let ;  and 
it  also  admitted  that,  at  the  time  of  the  agreement  for  the  lease,  the  defendant 
had  reason  to  know,  suspect  or  beKeve,  that  very  vduable  and  extensive  rights 
of  common  were  attacked  K>  the  farm,  but  ihat  these  rights  were  disputed ; 
that  Eager  knew  of  those  rights,  and  included  Ihem  in  his  vakiation  ;.and  that 
both  James  Lord  Seisey,  and  John  Lord  Seisey,  knew  of  those  rights  at  the  time 
of  the  agreement.  The  answer  denied  the  charges  of  having  or  exercising  un* 
due  influence  over  James  Lord  Seisey,  or  John  Lord  Seisey,  by  means  of  the 
way  in  which  he  borrowed  money  for  them^or  otherwise ;  and  stated  that  they 
possessed  so  much  money  in  the  public  fuuds»  ns  lo  be  enabled  at  any  time,  if 
ihey  had  been  suddenly  called  upon,  to  pay  off  more  than  all  they  had  bor- 
rowed.        • 

Many  witnesses  were  examined  in  this  cause  on  both  sides.  Borrer,  De»> 
nett  and  Coppard,  three  of  the  trustees  and  executors  of  Holman^  the  former 
tenant,  who  were  examined  on  behalf  of  the  plaintiff,  deposed  that,  at  the  time 
when  they  oflered,  by  letter,  to  James  Lord  Seisey,  a  rent  of  MOL  a  year  for 
A'mberley  farm,  they  did  not  know  who  was  to  be  the  tenant ;  that  the  oSer 
was  made  from  a  real  desire  to  benefit  Holman's  family :  and  that,  at  a  meet- 
ing of  the  trustees  of  Holmaii's  will,  in  February  1806,  it  was  resolved  to  ofler 
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even  600/.  a  year  for  ihe  farm,  in  order  to  secure  the  benefit  of  it  to  Holmai/s 
family.  Florance.  a  surveyor,  examined  also  onbehalf  of  the  plaintiff,  deposed 
that  he  was  satisfied  that  E  iger*s  valuation,  as  to  the  quantity  of  cultivated 
land  on  the  farm,  was  correct;  but  that  the  rights  of  common  appealed 
to  him  to  have  been  erroneously  omitted  in  that  valuation.  *Hemming-  [M7] 
way,  who  was  surveyor  to  the  commissioners  under  the  Amberley  in- 
closure  act,  also  a  witness  for  the  plaintiff,  stated  that,  in  1812,  he  valued  so 
much  of  Amberley  farm  as  lay  within  the  parish  of  Amherley,  at  907/.  V3s. 
5d.  a  year,  and  was  convinced  it  would  then  have  let  for  that  sum  ;  and  like- 
wise stated  his  opinion  as  to  several  inaccuracies  in  Eager's  valuation. 

Eager,  who  was  examined  for  the  defendant,  deposed  that  in  the  valuation 
he  had  used  all  the  means  usually  aifopted  by  him,  and  had  done   his  best  to 
fix  a  fair  and  proper  rent  for  the  farm,  including  the  tithes  and  rights  of  com- 
mon; that,  accompanied    by  Foster,   the  bailiff  employed  on  the   farm,  he 
viewed  all  the  land  which  composed  the  farm,  and  all  over  which  rights  of 
common  existed  or  were  claimed :  that  his  valuation  was  a  lair  and  just  valu* 
ation  ;  and  that  he  estimated  and  included  in  it  the  tithes.     Emery,  another 
surveyor   examined   on   behalf  of  the  defendant,  deposed  that   the  rights   of 
common  of  Amberley  farm,  before  the  inclosure  act,  were  disputed  and  were 
interfered  with ;  and  that  the  defendant  had  laid  out  above  1,500/.  on  repairs 
improvements  and  buildings  on  Amberley  farm  during  the  time  it  had  been  in  his 
possession.    Pinnix,  another  surveyor  examined  on  the  part  of  the  defendant, 
and  who  had  been  employed  in  1820  by  the  plaintiff,  Lord  Seisey,  to  survey 
Amberley  farm,  as  mentioned   in   the   bill,  deposed  that   he  had  examined 
Eager's  valuation   and  believed  it  to  be  correct ;  and  that  he  would  himself 
rather  have  taken  the  farm  in  1820,  according  to  the  valuation  which  he  then 
made  of  ir,  than  have  taken  it  in  1803,  at  the  rent  fixed  by  Eager. 

Many  other  witnesses  were  examined  on  both  sides ;  but  their  evi- 
dence, and  various  other   passages  in   the  •pleadings,  besides   those     [•48] 
already  mentioned,  were  so  fully  stated  in  the  judgment  of  the  vice- 
chancellor  that  it  is  unnnecessary  to  set  them  forth  here. 
The  cause  now  came  on  to  be  heard. 

Mr.  Home,  Mr.  Sugden  and  Mr.  Btenman,  for  the  plaintiffi : — ^The  title  of 
the  defendant  must  stand  upon  the  adequacy  of  the  rent  and  the  fairness  of  the 
transaction,  and  not  as  proceeding  from  any  act  of  b>unty  towards  him.  It  is, 
therefore,  for  the  defendant  to  show  that  he  has  obtained  the  lease  fairly. 
Harris  v.  ^remenheere{a)  clearly  establishes  the  principle,  that  in  such  a 
case  it  lies  with  the  defendant  to  show  that  he  has  made  as  good  a  bargain 
for  his  employer  as  against  himself,as  a  provident  steward  acting  most  advisedly 
would  have  made.  A  very  important  circumstance  in  this  case  is,  that  the 
valuation  on  which  the  rent  was  fixed  is  the  valuation  of  a  reversion.     It 
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was  made  several  years  befere  the  expiration  of  the  then  subsistbg  lease. 
The  defendant,  too,  had  not  interposed  any  one  to  conduct  the  negotiatijn  ; 
nor  did  he  attempt  to  negotiate  wrth  any  one  except  James  Lord  Selsey  and 
John  Lord  Selsey. 

Mr.  Heald  and  Mr.  Pepys,  for  the  defendant : — No  case  of  fraud  or  mis- 
representation has  been  made  out  against  the  defendant.  The  case,  thereforCf 
is  reduced  simply  to  that  o(  a  steward,  who,  being  desirous  of  obtaining  a 
lease  from  his  employer,  puts  it  into  the  hands  of  an  experienced  valuer, 
and  makes  his  valuation  the  ground  of  his  transaction  with  the 
[*49]  ^landlord.  In  this  case,  the  valuer  was  named  by  the  landlord  him- 
self, from  the  experience  which  he  had  of  his  skill  in  other  cases. 
In  the  case  of  Cane  v.  Lord  Allen{b)  it  was  laid  down  that,  where  there  is 
a  purchase  by  an  attorney  from  his  client,  the  attorney  must  show  that  he 
has  interposed  somebody  between  himself  and  his  employer,  and  that  he  has 
communicated  all  the  knowledge  which  he  himself  possessed  as  to  the  value 
of  the  property.  That  was  what  the  defendant,  in  this  case,  has  done. 
Before  the  lease  was  granted,  both  James  and  John  Lord  Selsey  were  in- 
formed that  the  rent  reserved  pursuant  to  the  valuation  which  had  beea 
made,  was  inadequate  to  the  farm.  Upon  this  they  made  inquiry,  and  the  re* 
suit  of  that  inquiry  was,  that  the  lease  was  granted  to  the  defendant.  There 
never  was  a  case  in  which  there  were  stronger  acts  of  confirmation,  after 
circumstances  had  occurred  to  call  the  attention  of  James  and  of  John  Lord 
Selsey  to  consider  the  adequacy  of  the  rent  agreed  to  be  paid  by  the  de- 
fendant. 

The  YiCB-CHANCEi^LOR : — In  this  case,  it  is  necessary  to  explain  clearly  the 
principles  upon  which  my  judgment  proceeds. 

There  is  no  rtile  of  policy  which  prevents  a  steward  from  being  a  lessee 
under  his  employer.  There  is  no  rule  of  policy  which  prevents  a  steward 
from  receiving  from  the  bounty  of  his  employer  a  beneficial  lease.  But  where 
the  transaction  proceeds,  not  upon  motives  of  bounty,  but  upon  contract,  there 
the  steward  is  bound  to  make  out  that  he  giyes  the  full  consideration 
[*50]  which  it  would  have  been  his  duty  as  steward  to  obtain  ^frorn  a  stran- 
ger; and,  where  the  transaction  is  mixed  with  motives  of  bounty,  there 
the  steward  is  bound  to  make  out  that  the  employer  was  fully  informed  of 
every  circumstance  respecting  the  property  which  either  was  within  the 
knowledge  of  the  steward,  or  ought  to  have  been  within  his  knowledge,  which 
could  tend  to  demonstrate  the  value  of  the  property  and  the  precise  measure 
and  extent  of  the  bounty  of  the  employer. 

These  doctrines  may  be  considered  as  comprised  in  the  general  maxim,  that 
a  steward  dealing  with  his  employer  shall  derive  no  advantage  from  his  situa- 
tion as  steward.  The  employer  may,- if  he  pleases,  treat  with  his  steward 
preferably  to  any  other  person  ;  and  this  preference  is  a  bounty.    But  the 
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■tevrard  caDnot  take  advantage  of  this  preference,  unless  he  fully  imparts  to 
his  employer  all  the  circumstances  of  existing  competition. 

It  is  said,  in  this  case,  that  the  defendant  obtained  an  agreement  for  the  lease 
in  question  three  years  before  the  expiration  of  the  subsisting  lease,  with  a 
view  to  prevent  a  competition  which  he  expected  from  the  occupying  tenant 
If  this  were  established  in  evidence,  there  would  be  an  end  of  the  case.  If 
appears,  on  the  contrary,  by  parts  of  the  answer  of  the  defendant  which  have 
been  read  by  the  plaintiff,  that,  in  or  about  March  1803,  Mr.  Borrer  applied  to 
the  defendant  for  a  new  lease  of  the  farm,  for  the  widow  or  son  of  Thomas 
Holman,  who  was  the  brother  of  the  original  lessee,  William  Holman ;  and 
that  the  defendant  observed  that  he  thought  Lord  Seisey  would  not  grant  a 
new  leaae  without  a  valuation ;  and  that  Borrer  answered  that  a  valuation 
was  not  necessary,  for  that  the  farm  was  worth  no  more  than  the  pre* 
sent  rent ;  and  that  the  ^defendant  replied,  whoever  took  the  farm  must  [*51] 
take  it  upon  a  new  valuation  ;  and  that  the  defendant  afterwards  stated 
to  Lord  Setsey  wiiat  had  passed  between  him  and  Mr  Borrer ;  and  inasmuch 
as  the  original  lessee,  William  Holman,  had  died  without  leaving  any  family, 
this  application  by  Borrer  suggested  to  him,  the  defendant,  that  there  would  be 
no  impropriety  in  treating  himself  for  this  farm ;  and  therefore,  at  the  same 
tinne  when  he  stated  to  Lord  Seisey  what  had  passed  with  Borrer,  he  applied 
to  Lord  Seisey  to  have  the  preference  of  the  farm  for  himself,  to  which  Lord 
Seisey  consented. 

It  is  said  furtlicr,  by  the  plaintiff,  that,  between  the  time  of  the  defendant's 
agreement  for  the  lease  and  his  actual  possession  of  the  farm  under  that  agree* 
ment,  a  formal  ofler  had  been  made  to  the  defendant,  by  the  executors  of 
Thomas  Holman,  to  give  the  increased  rent  of  500/.  and  that  this  offer  ought 
to  have  been,  and  was  not  communicated  to  Lord  Seisey. 

If  this  proposition  were  true  in  fact,  it  might  be  questionable  in  principle ; 
but  the  facts  do  not  maintain  it.  Mr.  Dennett  and  Mr.  Coppard,  two  of  the 
trustees  under  Thomas  Holman's  will,  do  indeed  state  in  evidence  that,  in 
February  1806,  they  signed  a  letter  to  the  defendant,  making  a  formal  offer  of 
500L  a  year  for  the  farm,  and  that  they  were  afterwards  told  by  Foster,  their 
bailiff,  that  he  had  delivered  this  letter  to  the  defendant.  This  declaration  of 
Foster  is  not  evidence ;  but,  if  it  were  so,  the  fact  is  immaterial,  because 
Borrer,  the  other  trustee,  swears  that,  before  this  letter  was  written,  he  had 
himself  seen  Lord  Seisey,  and  had  made  him  an  offer  of  the  500/.  a  year. 
When  Lord  Seisey  therefore  confirmed  the  agreement  with  the  defendant,  by 
permitting  him  to  take  possession  of  the  farm,  he  was  fully  aware  of 
this  offer  of  500/.  a  year ;  *and  it  appears,  by  the  evidence  of  many  [*52] 
letters,  that,  in  consequence  of  Mr.  Borrer's  offer,  the  defendant  pro- 
posed either  to  give  up  his  agreement  altogether,  or  to  submit  to  any  new 
valuation  which  Lord  Seisey  should  think  fit  to  order ;  and  that  Lord  Seisey, 
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expressing  a  marked  confidence  in  Mr.  Eager's  judgment  and  integrity,  de- 
termined to  abide  by  his  valuation. 

The  point,  however,  which  appears  to  be  most  insisted  upon  by  the  plain- 
tifls,  is  that  Mr.  Eager,  who  valued  the  farm  at  the  rent  which  the  defendant 
agreed  to  give  for  it,  much  under-rated  the  right  of  common  which  belonged 
to  the  farm,  and  that  the  defendant's  agreement  fails  therefore  for  want  of  a 
fair  and  adequate  consideration.  It  appears,  in  evidence,  that,  in  t4ie  manage- 
ment of  Lord  Selsey's  estate  during  the  agency  of  the  defendant,  it  was  the 
habit,  when  a  lease  was  about  to  expire,  to  have  the  farm  valued,  and  to  re- 
let the  valuation;  and  that  Lord  S'elsey  employed  three  different  surveyors  ia 
such  valuations,  Mr.  Eager,  Mr.  Florance,  and  Mr.  Emery.  When  Lord 
Selsey  consented  that  the  defendant  should  have  Amberley  farm,  it  appears, 
by  one  of  Lord  Selsey's  letters,  that  his  lordship  selected  Mr.  Eager  fur  the 
valuation  of  this  farm,  and  another  farm  called  Rackham  farm.  It  further  ap- 
pears that  Lord  Selsey  had  no  map  or  plan  of  his  estate;  and  that  Mr.  Eager, 
being  furnished  with  the  counterpart  of  the  lease  of  Amberley  farm,  did,  as 
upon  other  oc«sasions,  obtain  his  information  as  to  the  particulars  of  the  farm 
from  persons  employed  upon  it,  and  principally  from  Poster  the  bailiff^  and  an 
old  laborer. 

I  think  the  fair  result  of  Mr.  Eager's  evidence  is,  that  although  he 
[•53]  did  view  the  commons  over  which  the  ♦tenant  of  Amberley  farm 
claimed  and  exercised  considerable  rights,  yet,  in  consequence  of  the 
information  which  he  received  as  to  the  disputed  nature  of  those  rights,  he  did 
not  pat  that  value  upon  them  which  would  have  belonged  to  them  if  the  rights 
had  been  undisputed.  The  nature  of  the  dispute  as  to  these  rights  of  common, 
fully  appears  in  the  evidence  of  Mr.  Florance,  Mr.  Emery,  and  Mr.  Hanley 
the  vicar.  The  bishop's  copyholders  insisted  that  the  tenants  of  Amberley 
farm  had  only  a  right  in  the  surplus  feed,  after  the  copj'holders  had  fed  ;  and 
the  tenant  of  Amberley  farm  insisted  thai  he  had  an  equal  right  of  common 
with  the  copyholders.  When  the  inclosure  afterwards  took  place,  in  1810, 
the  copyholders  claimed  their  preferable  right  before  the  commissioners,  but 
were  advised  by  Mr.  Tyler,  their  law  agent,  that  if  they  had  such  right,  they 
had  lost  it  by  not  excluding  the  tenant  of  Amberley  farm  from  intercommoning 
with  them  for  many  years  ;  and,  in  consequence  of  this  advice,  the  tenant  of 
Amberley  farm  was  permitted  to  share  in  the  commonable  lands  equally  with 
the  copyholders. 

I  consider  it  therefore  to  be  established  as  a  fact  that  Mr,  Eager*s  valuation 
did  not  rate  the  rights  of  common  appurtenant  to  Amberley  farm  at  the  rent 
which  they  afterwards  proved  to  be  worth  to  the-  defendant.  The  question 
is  how  this  fact  bears  upon  the  present  case. 

It  is  not  and  cannot,  Upon  the  evidence,  be  contended  here,  that  the  defend- 
ant had  any  other  knowledge  of  the  rights  of  common  appurtenant  to  this  farm 
than  was  communicated  by  Mr.  Eager  by  Foster ;  or  that  he  could  by  any 
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means  have  enabted  Mr.  Eager  to  come  (o  any  certain  conclusion  as  to 
the  result  of  the  dispute  *with  the  copyholders.  The  proportion  of  rent  [^54] 
to  be  fixed  for  the  commons  was  necessarily  a  speculative  rent ;  and 
Mr.  Eager,  employed  by  Lord  Selsey,  and  utterly  ignorant  who  might  be  hitf 
lessee,  cannot  be  chargeable  with  partiality  against  Lord  Selsey ;  and  it  is 
therefore  no  just  cause  of  complaint  for  those  who  now  represent  Lord  Selsey 
that,  in  the  event,  Mr.  Eager's  valuation  proved  more  favorable  to  the  tenant 
than  he  expected. 

Independent  of  the  particular  objection  as  to  the  rights  of  common,  the 
plaintiffs  have  entered  into  general  evidence,  to  prove  that  Mr.  Eager's  valua- 
tion was  too  low.  They  have  proved  the  valuation  of  Mr.  Hemingway,  the 
8urve\'or  employed  under  the  inclosure  act,  who  in  1810  valued  Amberley 
farm,  without  Cold  Waltham.at  622/.  a  year.  And  they  have  further  proved 
that  Mr.  Pinner,  in  1820,  valued  the  whole  of  Ambcrly  farm  at  840/.  a  year. 
But  there  were  two  witnesses,  well  acquainted  with  the  farm  at  the  timq.  of 
Mr.  Eager's  valuation,  Mr.  Emery  and  Mr.  Braby,  who  confirm  Mr.  Eager's 
valuation;  and  Mr.  Pinner,  who  fixes  the  value  of  the  rent  at  SiOL  in  1820, 
says  that  he  would  rather  have  paid  that  rent  in  1820,  than  have  paid  in  1803 
the  rent  at  which  it  was  then  valued  by  Mr.  Eager.  And,  as  to  Mr.  Heming- 
way's valuation,  it  is  obvious  it  can  form  no  safe  criterion  of  prior  value,  be- 
cause it  appears  in  evidence  that  the  farm  had  then  been  much  improved  by 
the  defendant,  and  because  his  valuation  comprises  all  the  advantage  which 
attended  the  inclosure. 

Another  objection  made  by  the  plaintiffs  is,  that  Mr.  Eager,  in  valuing  the 
tithes,  under-rated  the  number  of  acres.    It  turns  out  that  Mr.  Eager's 
mode  of  valuation  *of  tithes  is,  not  to  value  according  to  the  gross  num-   [*55} 
ber  of  acres,  but  to  value  upon  what  he  considers  to  be  the  average 
number  of  acts  productive  of  tithes. 

Another  objection  is,  that  the  term  of  the  defendant's  lease  beipg  for  twen- 
ty-one years,  was  out  of  the  usual  course  of  management  of  Lord  Sel- 
sey's  estate.  The  fact,  which  depends  entirely  upon  a  passage  in  the  defend- 
ant's answer,  is  not  distinctly  made  dut ;  but,  if  it  were,  it  does  not  seem  to  me 
to  be  material ;  because  the  length  of  the  term  was  obviously  intended  to  be 
an  indulgence  and  kindness  to  the  defendant,  in  respect  of  his  intention  of 
placing  his  son'upon  the  farm ;  and  there  is  no  rule  of  policy  which  prevents 
this  bounty  from  the  employer  to  his  steward. 

1  do  not  think  it  necessary  to  advert  more  particularly  to  the  alleged  mis- 
representation of  the  quantity  of  acres  in  Ancberley  farm  in  the  rental  of  1817, 
which  in  itself  is  nothing,  and  could  onty  be  used  in  aid  of  other  presumptions. 
James  Lord  Selsey  lived  till  February  1808,  and  John  Lord  Selsey,  also  party 
to  the  agreement  with  the  defiuidant,  till  the  25th  of  June  1816 ;  and  no  ques* 
lion  appears  to  have  been  raised  with  the  defendant  until  1820. 

Upon  the  whole,  therefore,  I  am  of  opinbn  that  the  lease  granted  to  the 
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defendant  is  not  to  be  avoided  in  respect  of  the  relation  in  which  the  defend* 
ant  stood  to  the  lessor,  and  that  this  bill  must  be  dismissed,  with  costs.  If  the 
present  Lord  Selsey  is  advised  that  he  can  impeach  ihts  lease  on  another 
ground,  that  it  is  a  fraud  upon  the  leasing  power,  the  law  will  still  be  open  to 
hioL 

Bill  dismissed,  with  co8ts.[l] 


r»5e]  *DoNN  V.  Calobaft. 

1834,  13th  U9Ly,''Pleading.--Annuity. 

Uniesf  a  defect  in  the  memorial  of  an  annuity  ii  stated  in  the  pleadinga  or  eTideneo,  no  adyatitagt 
can  bo  taken  of  it. 

This  was  a  petition  of  rehearing. 

The  bill  was  filed  to  establish  a  lien  upon  a  fund  in  court,  in  respect  of  the 
arrears  of  an  annuity  due  to  the  plaintiff. 

In  March  1793,  Charles  Slurt,  being  tenant  for  life  of  considerable  real  es- 
tates, conveyed  them  to  trustees,  upon  trust  to  apply  the  rents  and  profits,  in 
the  first  place,  in  payment  of  an  annuity  of  2,400/.  and,  subject  thereto,  in  trust 
for  himself.  By  an  indenture,  dated  the  3d  of  April  1793,  Charles  Sturt  grant- 
ed to  Edward  May  two  annuities  of  125/.  each,  one  for  the  term  of  one  hun- 
dred, and  ihe  other  for  the  term  of  one  hundred  and  one  years,  if  he  fSturt) 
should  so  long  live,  and  charged  them  upon  all  his  interest  in  the  real  estates 
comprised  in  the  deed  of  March  1793,  which  were  demised  to  a  trustee  for  the 
purpose  of  securing  payment  of  these  two  annuities.  In  July  1793,  Richard 
Packer  purchased  the  former  of  these  two  annuities  of  Edward  May,  for  850/. 
and  had  it  duly  assigned  to  him  by  deed,  to  which  Sturt  was  a  party,  together 
with  all  arrears.  After  this  the  trustees  under  the  deed  of  March  1793  enter- 
ed into  receipt  of  the  rents  and  profits  of  the  real  estates. 

In  the  year  1800,-  Richard  Packer  fifed  his  original  bill  in  this  court,  against 

Charles  Sturt  and  these  trustees,  for  an  account  of  the  arrears  of  the  annuity 

which  he  had  purchased,  and  for  an  account  of  the  rents  and  profits 

[•57]    •received  by  the  trustees,  and  to  have  them  applied  in  payment  of  his 

annuity,  subject  to  the  payment  of  Ihe  prior  annuity  of  2,400/.    To  this 

[1]  Thii  case  haa  heen  affinned  in  the  howe  of  lorda.  The  court  leftiaed  to  let  aside  a  ▼olanta- 
ry  deed  executed  by  an  old  and  infirm  man,  in  favor  of  a  peiaon  who  had  attended  him  as  a  aor- 
geoo,  and  had  been  occasionally  ounsolted  by  him  respecting  the  manafement  of  his  property,  and 
nceiTed  the  dividends  of  lome  stock  for  him,  it  appearing  that  the  nature  and  efiect  of  the  deed 
were  fully  explained  to  the  grantor  by  his  lolicitor,  before  he  executed  it,  and  that  he  executed  it 
of  his  own  free  will ;  Pratt  v.  Barker,  1  Sim.  1,  8.  O. ;  affirmed,  4  Ross.  507.  See  tetiier.  The 
Earl  of  WineheUea  v,  GaratUf,  1  Mylne  &  Keetie,  !i53 ;  PAO^  mnd  othar9  v.  BeUm  amd  sOsrt, 
9  Edw.  1 ;  Hunitr  ▼.  XiAins,  3  Mylne  dt  Keene,  113 ;  Dent  y.  BermeU,  7  Sim.  539,  S.  C.  4  MyL 
&  Cr.  269. 
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bill  Stort  and  the  otlicr  defendants  put  in  their  answers ;  but  it  did  not  appear 
that  they  alleged  any  objection  to  the  validity  of  the  annuity  claimed  by  Pack- 
er. The  answer  of  Sturt  denied  that  he  had  received  the  whole  consideration 
money.  The  trustees  admitted  that  they  had  entered  into  possession,  but  al- 
leged that  the  rents  and  profits  were  not  sufficient  to  keep  down  the  annuity 
of  2^400/. 

By  indentures  dated  the  4th  and  5ih  of  January,  1803,  Sturt  conveyed  his 
real  estates,  subject  to  prior  charges^  to  Runningtoo  and  others,  as  trustees, 
for  the  bencftt  of  his  creditors.  After  Ihis,  one  Scott,  claiming  as  a  specialty 
creditor  of  Charles  Sturt,  filed  his  bill  against  Portman,  one  of  the  trustees 
nnder  the  will  or  Stort's  father,  and  others,  praying  that  the  trusts  of  this  last 
deed  might  be  exoculed%  Answers  were  put  in  to  Scott's  bill,  by  which  the 
trustees  in  possession  of  the  estates  admitted  large  balances  in  their  hands  in 
respect  of  rents  and  profits*  after  paytfkent  of  the  annuity  of  2,400/. 

In  1812;  Charles  Start  died,  having  made  bis  ^ill,  and  appointed  John  Cal- 
eraft  his  executor,  who  proved  the  wilK 

Soon  after  Sturt's  death*  Boweut  and  other  persons  claiming  as  his  creditors, 
filed  their  bill  against  his  executor^  and  against  the  trustees  of  the  deed  of 
1803,  for  an  account  of  Stiirt's  assets,  and  to  have  them  applied  in  a  due 
course  of  administration.  In  December  1813,  on  a  motion  made  in  these 
two  last  causes,  Scott  v.  Portmmi^  and  Sowen  v^  RunningtoHn 
*the  trustees  were  ordered  to  pay  into  court,  on  account  of  rents  and  [*58] 
profits  in  their  hands,  several  sums,  amounting  in  the  whole  to  7,4572. 
6s.  4d.    These  sums  were  paid  in  accordingly,  and  invested  in  stock. 

Packer  tiien  filed  a  bill  of  revivor  and  supplement,  alleging  that  these  causes 
had  been  instituted,  and  the  money  paid  into  court,  without  any  notice  to  him, 
and  that  he  was  designedly  kept  in  ignorance  of  them  ;  and  praying  that  the 
fund  in  court,  in  the  other  causes,  might  be  applied  in  payment  of  the  arrears 
of  his  annuity  of  125/. 

In  December  1814,  Joseph  Dunn  purchased  of  Packer  all  his  interest  in  the 
annuity  and  the  arrears,  and  it  was  assigned  to  him  accordfngly.  Dunn,  there* 
opon,  filed  his  bill  of  revivor  and  supplement,  in  which  he  waived  all  further 
accounts  of  rents  and  profits  against  the  trustees,  being  satisfied  that  the  fund 
in  court  was  sufficient  to  answer  his  claim  ;  and  therefore  prayicig  that  it  might 
be  declared  that  the  fund  in  court  was  liable  to  the  arrears  of  his  annuity. 

The  answer  of  Calcraft,  Runnington,  and  the  other  defendants  stated  that 
they*  or  any  or  either  of  them,  coufd  not,  af  to  their  knowledge,  information 
or  belief,  answer  and  set  forth,  save  as  it  appeared  by  the  bill,  whether  Sturt 
duly  executed  the  grant  of  the  annuity,  nor  whether  the  indenture  of  assign- 
ment to  Packer  was  duly  executed,  nor  whether,  at  the  time  of  filing  his  bill, 
Packer  became 'and  was  well  entitled  to  the  annuity;  but  they  submitted  to 
the  court  that  the  surplus  rents  and  profits  of  the  estates  were  not  applicable 
to  the  payment  of  the  arrears  of  this  annuity^  otherwise  than  as  a  debt 
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[•59]  owing  by  Charles  Start  10  •Packer,  as  a  general  creditor ;  and  they 
also  submitted  that  Dunn  was  not  entitled  to  have  the  funds  in  court 
sold  and  applied  in  payment  of  the  arrears  of  the  annuity  of  125i,  inasmuch 
as  he  had  not  (as  they  submitted)  any  specific  lieu  on  those  funds. 

The  execution  of  the  deed  of  assignment  to  Pftcker,  to  which  Sturt  was  a 
party,  and  payment  of  the  consideration  money,  were  proved  on  the  part' of 

the  plaintiff. 

When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor,  a  decree 
was  made,  referring  it  to  the  master  to  inquire  and  state  to  the  court  whether 
the  plaintiff  Dunn  was  entitled  to  any  and  what  annuity  charged  upon  the  cs- 
tates  in  question  ;  and,  in  case  the  master  should  find  that  the  plaintiff  was  en- 
titled to  an  annuity,  then  it  was  declared  that  he  had  a  lien  upon  the  fonds  in 
court  for  the  arrears  of  it. 

While  the  proceedings  in  the  master's  office  under  this  decree  were  depend- 
ing, the  defendants,  for  the  first  time,  took  objcclbns  to  the  validity  of  the  an- 
nuity, and  contended  that  it  had  become  void  by  reaspn  iof  the  memorial  of  it, 
enrolled  in  chancery,  not  stating  a  proviso' for  redemption  which  was  contained 
in  the  deed.  The  master  entered  into  the  consideration  of  this  objection,  and 
reported  that  a  sufficient  memorial  had  not  been  enrolled,  and,  therefore,  that 
the  plaintiff  was  not  entitled  to  any  annuity. 

The  plaintiff  took  exceptions  to  the  master^s  report ;  and,  on  the  argument 
of  them,  contended  that  the  defendants  were  not  entitled  to  raise  such 
[*60]  an  objection  to  the  annuity,  as  that  point  had  not  been  put  in  issue.  *The 
court,  however,  thought,  that,  in  order  to  raise  the  question  whether  it 
was  or  was  not  too  late  to  make  the  objection  to  the  validity  of  the  anninty, 
there  must  be  a  rehearing  of  the  causo.  A  petition  of  rehearing  was  therefore 
presented,  and  it  now  came  on  to  be  heard. 

Mr.  Hart,  Mr.  Barber^  and  Mr.  8tuari,ior  the  plaintiff: — The  execution  of 
the  deeds  under  which  the  plaintiff  claims  was  proved  in  the  cause.  The 
question  as  to  the  validity  of  the  annuity  might  have  been  put  in  issue  by  the 
defendants  if  they  had  chosen  it,  but  they  did  not  put  m  bsue  any  thing  as  to 
the  validity  of  the  memorial.  It  is  now  fully  settled  that,  if  the  grantor  of  an 
annuity  means  to  question  the  validity  of  it  in  any  action  or  suit  which  seeks 
to  recover  the  annuity,  he  must  state  his  specific  objection  to  the  annuity.  If, 
instead  of  putting  any  specific  objection  in  issue,  the  defence  is  .merely,  as  in 
this  case,  an  averment  of  ignorance  whether  such  an  annuity  was  granted,  the 
plaintiff  has  only  to  prove  the  execution  of  his  deed.  The  bill,  in  this  case^ 
contains  no  averment  that  a  memorial  of  the  annuity  was  duly  enrolled.  In 
Mostly  V.  Taylor^  a  case  lately  heard  before  the  Lord  Chancellor,  a  bill  was 
filed  to  recover' the  arrears  of  an  annuity,  alleging  a  breach  of  trust.  The  an* 
swer  to  the  bill  stated  that  the  defendant  did  not  know  whether  the  annuity 
deed  had  been  executed.  The  case  was  heard  at  the  rolls,  belbre  Sir  WiUiam 
Grant,  and  a  decree  was  made,  which  directed  a  reference  to  the  master.  After 
the  decree,  it  was  found  that  the  annuity  was  invalid.    The  cause  was  there- 
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fore  brought  on  for  a  rekeftrjug  before  the  Lord  Chane«Ilor,  when  his 
lordship  held  that  the  objection  to  tbeanouity  *had  not  been  put  in  issue  [*Gl] 
by  the  defendant  in  such  a  manner  as  to  entitle  him  to  avail  himself  of 
it.  No  formal  decision  was  given  in  that  case  ;  but  the  opinion  of  the  Lord 
Chancellor  was  so  clearly  expressed  that  the  party  was  induced  to  abandon 
the  appeal.  It  is  decided  that,  at  law,  if  an  action  is  brought  on  an  annuity 
deed,  U  is  enough  for  the  plaintiff  to  declare  on  the  decdf  and,  if  the  defendant 
pleads  the  general  issue,  he  is  not  entitled  to  go  into  particular  objections  to 
the  form  of  the  memorial,  in  order  to  impeach  tbe  annuity.  Buck  y.  Tyte,(a) 
Doe  V*  M€UonJ{b)  Simmons  v,  HuiU.(c) 

Mr.  Sugden,9Lnd  Air.  Newland,f6r  the  defcnd^nts^nsisted  that  it  was  open 
to  the  defendants  to  state  aay  objection  to  the  annuity  ;  and  that,  in  point  of 
fact»  the  defendants,  who  were  mere  trustees^  could  not  raise  such  objections 
in  any  other  way :  that,  until  the  plaintiff  proved  all  the  deeds  under  wliinh  he 
made  out  his  claim,  they  could  not  be  aware  whether  his  claim  was  objection- 
able or  not :  and  tbatp  if  it  were  otherwise,  any  annuity,  however  void,  might 
safely  be  claimed  after  the  death  of  the  grantor ;  because  the  defendants,  on 
the  principle  contended  for  by  the  plaintlS)  could  never  have  an  opportunity 
Qf  investigating  his  title. 

Tbe  Vice-Cbancbllor  : — The  objection  to  the  validity  of  the  annuity  for 
want  of  a  sufficient  memorial,  is  not  hinted  at  in  any  of  the  answers.  The 
on\y  objection  taken  by  Mr.  Sturt  is,  that  he  never  received  any  consideration 
for  the  grant.  But  the  plaintiff  has  proved  the  payment  of  the  con- 
sideration expressed  to  Mr.  May,  the  agent  to  Mr.  Sturt.  *The  memo-  [*62] 
rial  is  not  a  constituent  pari  of  the  grantee's  title,  but  is  matter  collateral, 
for  want  of  which  in  due  form,  the  grant  may  be  defeated  ;  but  that  matter 
collateral  must  be  shown.  The  court  must  proceed  upon  the  pleadings  and 
proofs  io  a  cause ;  and,  upon  these  pleadings  and  proofs,  I  am  not  authorized 
to  question  the  title  of  the  plaintiff  to  this  annuity.  The  language  of  the  de- 
cree must,  therefore,  be  corrected  according  to  the  original  intention  of  the 
court,  so  as  to  leave  it  open  to  the  master  to  inquire  into  the  amount  of  the 
arrears,  but  not  into  the  validity  of  the  annuity. 

Reg.  Lib.  1823,  B.  f.  1319. 


♦MrrcHELL  r.  Hatnb.  [*^] 

1834,  38th  Mf^—Auetianeer,— Interpleader. 

If  an  action  ii  bnnigbi  mgainit  an  aactioneer  for  a  deposit,  ho  cannot  file  a  bill  of  interpleader,  if  he 
insists  opon  retaining  eiUier  hie  eommieBion  or  the  dutj. 

Tax  plahitiff  was  an  aactioneer,  and  had  sold  an  estate,  for  one  of  tbe  de- 
fendants.   The  other  defendant  was  the  purchaser,  and  had  commenced 

(•)  7  T.  R.  495.  (6)  3  Campb.  7.  (0  1  Marrfi.  155. 
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action  against  the  plaintiff  for  the  deposit ;  upon  which  the  plaintiff  filed  a  bill 
of  interpleader  against  him  and  the  vendor,  and  prayed  for  nn  injuoctioD  to 
restrain  the  action. 

Mr.  Agar,  and  Mr.  Crombie,  for  the  plaintiff,  now  moved  for  the  injunc* 
tion,  and  offered  to  pay  the  deposit  money  into  conrt^  after  deducting  the  duty 
and  commission. 

Mr.  £oe,  for  the  purchaser,  opposed  the  motion. 

The  Vicb-Chancbllor  : — Interpleader  is  where  the  plaintiff  is  the  holder 
of  a  stake  which  is  equally  contested  by  the  defendants,  as  to  which  the  plain- 
tiff is  wholly  indifferent  between  the  parties,  and  the  right  to  which  will  be 
fully  settled  by  interpleader  between  the  defendants.    That  is  not  this  case. 
The  plaintiff  receives  a  deposit  of  67/.  18^.  9d.,  and  claims,  against  both  the 
defendants,  to  retain  27/.  I65.  ICkil  for  his  commission  and  the  auction  duty. 
And,  by  this  motion,  the  plaintiff  calls  upon  the  defendants  to  interplead  for  the 
sum  of  60/.  Is,  lld.f  which  he  desires  to  pay  into  court.    But  the  bill  itself 
states  that  the  action  which  is  threatened  by  the  defendant,  the  por- 
[*64]    chaser,  is  for  the  *  whole  deposit  of  87/.  18s.  Ocf.,  and  not  for  the  sum 
of  60/.  Is.  lid,  only,  which  is  all  that  the  defendant,  the  vendor,  could 
•  claim.    The  plaintiff  is  nor,  therefore,  an  indifferent  stakeholder,  but  has  a 
personal  question  to  maintain  with  the  defendant,  the  purchaser ;  and,  if,  he 
seeks  an  injunction,  must  obtain  it,  not  upon  the  principle  of  interpleader,  but 
tipon  an  order  for  time,  or  upon  the  answer.[l] 

[1]  Whete  the  depository  of  a  fund  bu  ft  poraonftl  inteieit  ia  eonteetin;  ft  qaestioii  relftliof  to 
pftrt  of  the  fond,  with  one  of  the  clftimftnts  of  it,  be  oftnnot  properly  file  ft  bUl  of  ioterpleftder  re- 
tpeeting  it.  Jfoere  ▼.  UahoTf  7  Sim.  383.  A  bill  of  interpleftder  lies  where  two  or  more  peraont 
olftim  the  leme  debt  or  duly  of  the  plaintiff  by  sepftrftte  intereete ;  he  ehoald  hftTe  no  beneficial  in- 
tereet  in  the  thing  clftimed ;  it  must  ftppeftr  thftt  he  cannot  determine  the  right  without  hftzard  to 
himftdf ;  he  most  make  affidavit  that  he  doei  not  coUude  with  either  claimant,  and  muet  bring  or 
ofifer  to  bring  the  money  or  thing  claimed  into  court.  Atkmaon  t.  Mitnk$  and  otherB,  I  Cowen, 
691.  ^A«t0V.CMferan^o<Acri^8Paige,  339.  S.  C.  2  Edw.  405.  And  the  want  of  roch  affidavit 
it  a  ground  of  demurrer,  3  Rdw.  405.  Such  bill  cannot  be  lustained  if  the  plaintiff  ie  obliged  to 
admit  that  ai  to  either  of  the  defendante  he  it  a  wrong-doer ;  and  if  he  states  a  case  in  htii  bill 
which  shows  that  one  defendant  is  entitled  to  the  debt  or  duty  and  the  other  is  not,  both  deiendaate 
may  demur.  ^^10  ▼.  Colter  and  othert;  ubi  tup.  Where  a  peiw)n  is  taxed  in  two  different  places 
for  the  same  property,  when  he  is  liable  to  be  taxed  only  in  one  of  them,  and  when  it  is  doubtful  to 
which  party  Uie  right  to  tax  belongs,  he  may  file  a  bill  of  interpleader,  to  compel  the  ooUectors  of 
the  tax  to  settle  the  right  between  themselves.  Tkomton  v.  EhUU,  Hopk.  '273.  Mokawk  ^. 
RaU  Road  Co,  v.  CluU  and  otkertt  4  Paige,  384.  A  saeriff  cannot  maintain  a  bill  of  in. 
terpleader  to  settle  conflicting  claims  as  to  personal  property  on  which  he  is  leqaired  to 
levy.  Shaw  v.  Cotter  and  othera,  ubi  aup,  A  bill  of  interpleader  is  equally  proper,  though 
the  party  be  not  actually  sued,  or  be  sued  by  one  only  of  the  conflicting  cisimants,  or  though  the 
claim  of  one  defendant  be  sctionable  at  law,  and  the  other  in  equity.  Richarda  v.  Salter  and  of  We, 
6  Johns.  Ch.  Rep.  445.  Warington  v.  Wheatatone,  Jacob,  203.  The  plaintiff  must  offkr  to  bring 
the  fund  in  dispats  into  eonrt ;  and  he  most  show  that  he  is  ignoiant  of  the  rights  of  the  diflbrent 
claimants,  or  at  least  that  there  is  some  doubt  as  to  which  of  them  is  entiUed  to  the  fund,  so  that 
he  cannot  safely  pay  it  to  either.  Mohawk  ^c.  Co,  v.  Clute  and  othera,  ubi  aup.  It  cannot  be  sos- 
tamed  where  from  the  bill  itself  it  appears  that  ono  of  the  deiiondants  is  clearly  entitled  to  the  debt  or 
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Where,  by  misttke.  sams  paid  into  court  under  the  decree  were  ineladed  in  the  balances  reported 
doe  from  the  defendant ;  and  the  decree*  on  farther  directk>ns,  ordered  those  balances  to  be  paid 
into  ooori;  held  that  the  mistake  eoald  not  be  ratified  without  rehearing  the  cause  on  the  bitter 


Tbis  was  a  creditor's  cause.    The  defeodants,  the  executors,  in  their  an* 
swer  admitted  that  they  had  in  their  hands  certain  sums,  part  of  the  testator's 
personal  estate  and  of  the  rents  and  profits  of  his  real  estates.    The  decree 
directed  the  master  to  inquire  how  much  of  these  sums  was  produced  from 
the  personal  estate,  and  how  much  from  the  real  estate,  and  that  the  executors 
should  pay  them  into  court,  to  be  placed  to  the  personal  estate  and  of  the  real 
estate  respectively  ;  and  the  master  was  also  to  take  the  usual  accounts  of  the 
personal  estate,  and  of  the  rents  and  profits  of  the  real  estate  possessed  by  the 
executors.    The  master  made  his  report,  stating  the  parts  of  the  sums  men- 
tioned in  the  answer  which  consisted  of  real  and  personal  estate,  and  also 
stating  the  balances  due  from  the  executors,  which  included  the  sums  men- 
duty  claimed,  to  the  ezelusion  of  the  others.  Ibid.    If  the  defendants  or  either  of  them,  deny  the 
allegations  in  the  bill,  or  set  up  distinct  facts  in  bar  of  the  suit,  the  complainant  must  reply  to  the 
answer,  and  close  the  proofs  in  the  usual  manner,  before  he  can  bring  his  cause  to  a  hearing.     The 
PreMent  ^c.  of  tht  CUy  Bunk  y.  Bangt  and  othert,  9  Pkige,  570.    If  the  cause  is  ripe  for  a  de- 
enkm  between  the  defendants,  as  well  as  between  them  and  the  complainant,  the  court  settles  the 
eon^ictiog  claims  of  the  parties,  and  makes  a  fidal  decree  on  the  first  hearing.  Ibid.    Where  the  suit 
is  not  in  readiness  for  a  decision  between  the  defendants,  the  court  merely  decides  that  the  bill  is 
properly  filed,  and  dismisses  the  complainant  with  bis  costs  up  to  that  time ;  and  directs  an  action 
to  be  brought,  or  an  issue,  or  a  reference  to  ascertain  and  settle  the  rights  of  the  defendants  to  the 
fund  in  controversy.  Ibid.   If  one  defendant  establishes  a  title,  and  the  other  makes  default,  the  court 
will  decree  payment  to  the  one,  and  award  a  perpetual  injunction  against  the  other.    Richards  ▼. 
SalUr,  ubi  tup.    Upon  the  hearing  of  an  interpleading  bill  evidence  is  admissible  to  show,  that  the 
plaintiff  has  retuned  possession  of  the  subject  of  the  suit  under  an  indemnity  from  some  of  the  de« 
fondants.    Statham  ▼.  /faU,  I  Turn.  9l  Russ.  30 ;  Warington  v.  Wheatstone^  ubi  tup,    *«  The  in- 
junction on  an  interpleading  bill  does  not,  like  the  common  injunction,  leave  the  plaintiff  at  law  at 
liberty  to  demand  a  plea  and  proceed  to  judgment,  but  it  stays  all  proceedings.    The  plaintiff  in  an 
interpleading  bill  admits  that  be  hai  no  defence,  and  makes  an  aflldavit  that  be  does  not  eoHude 
with  either  party ;  the  proteotion  that  he  has  ia,  that  he  is  relieved  from  their  proceedings  against 
him,  whether  at  lav,  or  in  equity,  as  soon  as  his  diligence  enables  the  court  to  do  so."    The  plain, 
tiff  (and  under  special  circumstances,  the  defendants,)  is  entitled  to  his  costs  out  of  the  fund ;  and 
the  defendant  who  fails  is  ordered  to  pay  the  other  defendant  his  costs,  and  also  the  costs  which 
the  plaintiff  has  taken  out  of  the  Aind.    Riehardt  v.  Salter  ;  AtHnaon  y.  Mankt;  and  Thornton  v. 
Bhbetlt,  ubi  tup.    A  decree  that  the  bill  of  interpleadsr  is  properiy  filed,  is  the  only  decree  the 
plaintiff  is  interested  in  obtaining ;  and  from  it  an  appeal  lies.    Atkinson  v.  Mankt,  ubi  tup. 
Where  it  appeared  upon  the  face  of  a  bill  of  interpleader,  that  it  was  not  a  proper  case  for  such  a 
bill,  and  the  defendants  instead  of  demurring,  put  in  answer  and  went  to  a  hearing  upon  pleadings 
and  proofs,  insisting  however  that  the  bill  was  improperiy  filed,  the  Chancellor  on  dismissing  the 
bill  only  allowed  the  defendants  the  costs  to  which  they  would  have  been  entitled  if  they  had  de. 
mnrred,  and  the  bill  had  been  dismissed  upon  the  allowance  of  the  demurrers;    Shaw  v.  Cotter 
and  othtrt^ubi  tup.    See  farther  Camphttt  v.  i9o2omoBt,  1  Sim.  &.  Stu.  469 ;  Townley  v.  Dears,  3 
Boav.  313 ;  Swart  t.  WkUt,  i  MyL  k,Ct.Wi  Vrawthay  v.  Thornton,  3  Myl.  it  Cr.  1. 
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tioned  in  their  answer.    Purauant  to  the  decree  and  report,  the  executors  paid 
into  court  the  sums  mentioned  in  their  answer,  which  were  accordingly 

carried  over  to  the  accounts  of  the  real  and  personal  estate. 
[*65]  *The  cause  was  afterwards  heard  on  Turther  directions,  when  the  hct 
of  these  sums  having  been  paid  was  omitted  to  be  noticed,  and  the  de- 
cree directed  that  the  executors  should  pay  into  court  the  whole  balances  re- 
ported due  from  them,  part  of  which  was  directed  to  be  placed  to  the  accoant 
of  the  personal  estate,  part  to  the  account  of  the  real  estate  devised,  and  part 
to  the  account  of  the  real  estate  descended 

The  executors  now  presented  a  petition^  praying  that  the  decree  made  on 
further  directions  might  be  corrected,  and  that  they  might  be  ordered  to  pay 
into  court  the  difference  between  the  balances  found  due  from  them  and  the 
sums  already  paid  in ;  and  also  praying  the  proper  directions  for  apportioning 
the  sums  already  paid  iu  and  those  to  be  paid  in,  and  carrying  them  over  to  the 
different  accounts  of  the  peritonal  estate,  the  real  estate  devised,  and  the  real 
estate  descended. 

Mr.  Hartt  and  Mr.  GarraUt  in  support  of  the  petition,  cited  Wesion  r.  Hag- 
gerston^{a)  where  an  error  in  a  decree  was  corrected  upon  motion ;  and  sub- 
mitted, that  as  the  other  parties  to  the  cause  did  not  object,  the  mistake  which 
had  occurred  in  this  instance  might  be  set  right  without  the  necessity  of  a  re- 
hearing. 

The  Yioe-Chanobllor  : — The  case  of  Weiton  v.  Haggentan  applies  only 
to  errors  of  figures  apparent  upon  the  faoe  of  the  decree.  Here  the  cause  most 
be  reheard.  It  is  not  only  necessary  to  strike  out  the  order  of  payment  by  the 
defendant,  but  to  insert  new  directions  upon  the  corrected  fact.[l] 


[*66]  *In  the  Matter  of  St.  Wbnns  CHARirr. 

1834, 91ft  JancL — (Jharity.'^uritdkHim. 

The  court  has  no  jariadiction  under  the  53d  Geo.  3,  o.  101 » to  direct,  upon  petitkm,  an  acoonot  of 
the  aaaets  of  a  person  who  had  receired  the  rents  of  a  charity  estate. 

This  was  a  petition,  presented  under  the  52d  Geo.  3,  c.  101,  rdating  to  a 
charity  founded  in  the  15th  Charles  2.  It  stated  that  Philip  Rashleigh,  from 
1764  until  June  1611  (when  he  died,)  had  managed  the  charity;  and  that,  at 
his  death,  there  remained  in  his  hands  a  large  surplus  of  the  rents  of  the  charity 
estates :  that  his  executors  had  possessed  his  personal  estate,  and  divided  the 
residue  amongst  his  residuary  legatees.  The  petition  therefore  prayed  for  an 
account  of  the  rents  of  the  charity  estates  received  by  Philip  Rashleigh,  that 
what  should  be  found  due  might  be  paid  by  his  personal  representatives  out  of 

(a)  Coop.  134. 

[1]  An  omission  in  a  decree  of  any  matter  which  would  have  been  Inserted  as  a  thing  of  coona 
may  be  supplied  on  motion ;  but  where  there  is  an  important  wror  or  omissiom  a  reheaiiny  most  bs 
applied  for.    Qwrdn^r  t.  Denng  wd  o<A«r«,  3  £dw.  131. 
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his  assets ;  and  that,  if  thejr  sboold  not  admit  assets  sufficient  to  answer  what 
should  be  found  due»  the  usual  aocouots  might  be  taken  of  his  personal  estate. 

The  petitioners  were  the  trustees  of  the  charity  estates^  who  had  been  ap- 
pointed by  an  order  made  io  the  year  1818.  Philip  Rasbleigh's  residuary  le- 
gatees had  not  been  served  with  a  copy  of  the  peiition. 

The  Solicitor  General  and  Mn  Longky  tor  the  petitioners. 

Mr.  Heald  for  Philip  Rashleigh's  representatives. 

The  yice-Chancelior  dismissed  the  petition  with  costs,  because  the  residuarj 
legatees  of  Philip  Rashleigh  had  not  been  served  with  the  petition ;  and  because 
be  had  no  jorisdiction  under  the  act  to  direct  an  account  of  Philip  Rashleigh's 
personal  estate  as  against  his  personal  representatives* 


•The  Attorney  General  t;.  Heelis.  [*^'n 

1834,  3d  Jmn.r^ChsrUjf^'-^PUading, 

Where  t  common  was  inclosed  under  an  act  of  {nirliament  pateed  with  the  eonient  of  the  pro- 
prietoff,  and  was  veeted  in  eommiMionera,  npon  to  tnnt  to  apply  the  rents  for  the  improfement 
of  a  town  wita  power  to  them  to  kvj  a  rate  on  the  inbabitanU  in  cue  the  rents  prored  deSeieott 
an  infoRBation  and  hill  being  filed  1^  some  of  the  inhabitaBls,  od  behalf  of  tlvmselfes  and  the 
others  againit  the  commissioners,  for  an  account  of  the  rents  alleging  misapplication,  and  that 
a  rate  levied  was  annecessarj  ;  held,  on  general  demurrer,  lit,  that  the  funds  constitute  a  charity ; 
and  Sd,  that  the  object  of  the  suit  being  to  troid  the  rate,  the  plsintiflb  had  a  right  to  sue  on  be- 
half of  themselves  and  the  other  faihabitaots. 

Wbars  the  object  of  a  suit  is  io>void  payment  of  a  rate  levied  on  the  inhabitants  of  a  town,  all 
the  inhAbitants  having  a  common  interest  to  avoid  the  rate»  any  one  or  more  of  them  may  sue 
on  behalf  of  himself  and  the  other  inhabitants. 

Funds  supplied  from  the  gift  of  the  crown  or  of  the  legislature,  or  of  private  persons,  for  any  legal 
pnblie  or  general  porpese,  axe  charitable  funds,  to  be  administered  by  ooorts  of  equity. 

Where  a  fond  afpUoable  for  a  public  or  general  parpoaa  is  dsrived  whoUy  from  rates  or  assess 
ments  under  an  act  of  parliament,  being  in^  no  respect  derived  ixom  bounty  or  charity,  it  is 
not  a  charitable  fund  to  be  administered  by  a  court  of  equity. 

This  was  an  information  and  bill,  in  which  ten  persons  were  the  relators 
and  plaintifGii  on  behalf  of  themselves  and  all  the  other  tenants  and  occupiers 
of  houses  and  other  premises  situate  in  Great  Bolton,  in  the  county  of  Lan- 
castor,  subject  to  the  rates  or  assessments,  and  entitled  to  the  benefit  of  the 
acts  of  parliament  after  mentioned.  The  defendants  were  the  trustees  under 
those  acts  of  parliament. 

An  act  of  parliament  was  passed  in  the  32d  Geo.  3,  with  the  consent  of 
the  lords  and  proprietors  of  the  common  called  Bolton  Moor,  for  inclosing 
that  common,  and  widening,  paving,  lighting,  watching,  cleansing,  and  regulat- 
ing the  streets  of  Great  Bojton  and  Little  Bolton,  and  supplying  those  towns 
with  water,  and  with  fire-engines,  and  hackney  coaches  and  chairs.  The  act 
appointed  certain  commissioners  and  trustees  for  effectuating  the  purposes  of 
the  act,  and  directed  them  after  setting  out  highways,  and  making  certain  al- 
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lotments,  to  set  out  all  the  remainder  of  Boltoa  Moor  in  lots,  and  to  aeil  and 

demise  them  for  a  term  of  five  thousand  years,  reserving  a  rent,  subject  to 

-     the  immediate  payment  of  1(K.  an  acre,  and  out  of  the  money  to  be 

[•68]  produced  thereby  to  defray  *two-third8  of  the  expense  of  passing  the 

act,  and  the  expenses  of  the  commissioners,  and  to  pay  the  f  esidue  into 
the  hands  of  a  treasurer,  to  be  appointed  by*  the  trustees,  for  the  uses  after 
mentioned*  And  it  enacted,  that  the  clerk  of  the  trustees  should  cause  regu- 
lar entries  of  the  proceedings  of  the  trustees  to  be  made  in  books  to  be  k^pt 
for  that  purpose,  and  that  such  entries  should  be  evidence  in  all  courts,  and 
the  books  to  be  open  to  the  inspection  of  all  persons  who  should  be  talced  and 
assessed  for  the  purposes  of  the  act.  The  act  also  empowered  the  trustees  to 
put  up  lamp-posts  and  irons  in  the  towns  of  Great  and  Little  Bolton,  and  to 
contract  for  paving,  lighting,  and  cleansing  the  streets  of  those  towns,  and  for 
conveying  water  thereto,  and  for  appointing  watchmen,  and  to  build  and  pro- 
vide a  house  and  offices  for  the  use  of  the  peace  officers  of  those  towns,  and 
to  make  sewers  and  drains.  And  it  enacted  that  whenever  the  moneys  com- 
ing to  the  hands  of  the  trustees  for  Great  Bolton,  from  the  lands  and  grounds 
thereinbefore  directed  to  be  sold,  should  be  insufficient  to  defray  the  costs, 
charges,  and  expenses  of  carrying  into  execution  the  purposes  of  that  act 
within  the  town  of  Great  Bolton,  then  in  every  such  case,  but  not  otherwise, 
it  should  be  lawful  for  the  said  trustees,  once  in  every  year,  or  odener  as  oc- 
casion should  require,  to  ascertain  the  sum  or  sums  of  money  to  be  raised  by 
rates  or  assessments  on  the  several  inhabitants  of  the  town  for  the  purpose 
aforesaid,  and  to  raise  thereby  such  sum  or  sums  of  money,  from  time  to  time, 
not  exceeding  in  the  whole  the  sum  of  two* shillings  and  sixpence  in  the  pound 
in  one  year,  upon  the  several  tenants  and  occupiers  of  all  messuages,  houses, 

warehouses,  &c.  within  the  town  of  Great  Bolton  ;  and  power  was 
[*69]^  thereby  given  to  levy  these  rates  and  assessments  by  distress.    *The 

act  also  contained  a  power  to  the  trustees  to  borrow  money  at  interest 
or  by  way  of  annuity,  upon  the  credit  of  the  rents,  rates,  and  assessments  before 
mentioned,  the  sums  so  borrowed  to  be  applied  only  for  the  purposes  of  the 
act.  It  likewise  provided  that  if  the  rents  arising  from  the  allotments  of  the 
land  should  be  more  than  sufficient  to  defray  the  expenses  of  executing  the 
purpos<Ss  of  the  act  in  the  town  of  Great  Bolton,  and  there  should  be  no 
money  due  on  mortgage  or  annuity,  on  the  credit  of  the  rents,  rates,  and  as- 
sessments, in  every  ^uch  case  the  overplus  remaining  in  the  hands  of  the  trus- 
tees  on  the  29th  of  September  in  every  year  should  be  by  them  paid  over  to 
the  overseers  of  the  poor  of  the  town  of  great  Bolton,  for  ih^  time  being,  to 
be  by  them  applied  in  the  same  manner  as  the  rates  for  the  relief  of  the  poor 
within  the  town.  The  act  contained  a  clause  enabling  thecommissbners  to 
sue  and  be  sued  in  the  name  of  their  secretary ;  and  also  a  elatise  giving 
jurisdiction  to  the  duchy  court  of  Lancaster  as  to  all  matters  of  a  civil  nature 
relating  to  the  purposes  of  the  act. 
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Another  act  for  granting  Airther  power  for  improviiig  the  town  of  Great  BoU 
too  was  passed  in  the  57ih  Geo.  3.  By  this  act  further  powers  were  granted 
to  the  trustees  appointed  under  the  former  act»  enabling  them  to  re-sell  certaia 
lots  of  Bolton  Moor,  for  the  purposes  of  the  act ;  and  it  was  enacted,  that  no 
person  should  act  in  the  capacities  both  of  clerk  and  treasurer ;  and  that  the 
trustees  should  cause  a  book  to  be  kept  by  their  clerk,  in  which  such  clerk 
should  enter  a  regular  account  of  all  sums  of  money  paid  and  received 
on  account  of  the  two  acts  of  parliannentt  and  for  what  the  sums  *were  [*70] 
paid,  which  was  to  be  open  to  the  inspection  of  any  person  who  should 
pay  to  any  rate  or  assessment  to  be  made  under  the  act ;  and  all  such  persons 
were  to  be  at  liberty  to  take  copies  thereof  and  inspect  themt 

After  setting  forth  these  acts,  the  information  and  bill  stated^  that  the  com* 
missioners  and  the  trustees  had  proceeded  to  allot  and  clispose  of  Bolton  Moor» 
and  had  paid  over  into  the  hands  of  their  treasurer  large  sums  of  money  pro- 
duced from  that  source ;  but  had  expended  these  sums  in  a  manner  which  the 
plaintiffs  could  not  discover ;  and  had  not  applied  them  for  the  purposes  re- 
quired by  the  acts  of  parliament :  that  the  sunos  received  for  rents  of  the  allot- 
ments  were  very  large,  and  were  sufficient  for  the  purposes  of  the  act,  without 
borrowing  any  money  or  levying  any  rate ;  but  that  no  aflcouots  had  been  kept 
or  entered  in  books  according  to  the  directions  of  the  act  of  parliament ;  that 
the  defendants  had  refused  to  allow  the  plaintifis  to  inspect  their  books,  and 
that  the  clerk  of  tlie  defendants  had,  under  their  directions,  refused  such  inspec* 
tion :  that  the  defendants  had  misapplied  the  funds  received  under  the  acts  of 
parliament,  and  had  alleged  that  the  funds  received  from  the  rents  were  in- 
sufficient for  the  purposes  of  the  act,  and  imposed  upon  the  inhabitants  of  Great 
Bolton  a  rate  of  sixpence  in  the  pound  under  the  powers  conferred  by  the  acts, 
and  had  issued  warrants  of  distress  to  levy  this  rate. 

The  information  and  bill  charged  that  no  rate  was  necessary  ;  that  this  was 
'  the  first  rate  which  bad  been  imposed  under  the  authority  of  the  act,  and  that 
it  had  been  imposed  by  a  very  small  majority  of  the  trustees,  and  since 
it  had  been  imposed  that  several  of  the  trustees  *had  declared  that  no  [*71] 
such  rate  was  necessary.  It  therefore  required  the  trustees  to  discover 
how  the  funds  had  been  applied  by  them,  and  insisted  that,  under  the  circum- 
stances mentioned,  the  defendants  should  be  prevented  from  enforcing  the  rate, 
and  charged  that  they  had  no  other  means  of  preventing  the  warrants  of  distress 
for  levying  the  rate  from  being  executed,  but  by  the  interference  of  this  court. 

The  prayer  was,  that  the  trust  funds  vested  in  the  defendants  might  be 
administered  under  the  direction  of  the  court :  that  an  account  might  be  taken 
of  all  the  estates,  rents,  and  property  vested  in  the  defendants  under  the  acts 
of  parliament  set  forth  in  the  information,  so  far  as  those  acts  related  to  the  town 
of  Great  Bolton  ;  and  also  an  account  of  all  payments  duly  made  by  the 
defendants,  and  that  it  might  be  declared  that  the  defendants  were  personally  lia- 
ble to  pay,  and  might  be  decreed  to  pay  what  should  be  found,  upon  taking  the 
accounts,  to  have  been  improperly  expended  by  them ;  and  that  it  might  be  de. 

Vol.  II.  6 


73  CASES  IN  CHANCilRY. 

1824. — Attorney  General  v.  Heelis. 

Glared  that  the  rate  or  assessment  mentioned  in  the  information  oaght  not  to  be 
raised,  and  ought  to  be  quashed  ;  and  that  the  defendants  might  be  restrained 
by  injunction  from  issuing  any  warrants  of  distress  for  levying  the  rate. 

To  this  information  and  bill  the  defendants  put  in  a  general  demurrer  for 
want  of  equity. 

Mr.  Home  and  Mr.  Pemberton  for  the  demurrer: — 

I.  No  six  individuals,  nor  any  number  of  individuals,  have  a  right  to  insti- 

lute  such  a  suit  as  this.  The  question  Is  one  of  the  greatest  import- 
[♦72]    ance.    In  a  case  lately  •before  the  Lord  Chancellor,  Jones  v.  Del  Rio, 

where  certain  subscribers  to  the  Peruvian  loan  filed  a  bill  on  behalf  of 
themselves  and  all  other  persons  subscribers  to  the  loan,  for  an  account  of 
the  subscription  moneys,  and  to  rescind  their  contract,  the  Lord  Chancellor 
held  that  a  party  was  not  entitled  thus  to  assume  the  character  of  represen- 
tative of  all  the  subscribers,  and  had  no  right  to  maintain  such  a  bill.  Upon 
the  present  case  it  must  be  decided,  whether  any  five  or  six  paupers  in  a  town 
have  a  right  to  institute  a  suit  on  behalf  of  themselves  and  the  people  of  the 
town,  against  all  the  principal  inhabitants,  touching  any  assessments  for 
local  and  public  purposes  ? 

II.  The  funds  in  this  case  are  not  a  public  charity ;  Atlomey  Chn^ral  r. 
BrownXa)  In  that  case  the  court  went  a  great  way  to  hold  that  funds  arising 
under  an  act  of  parliament  and  applicable  to  a  public  purpose,  were  charitable 
funds.  But  in  this  case,  where  the  funds  in  respect  of  which  alone  the  plain- 
tifls  are  interested,  arise  merely  from  an  assessment  under  the  authority  of  an 
ao)  of  parliament,  for  the  purpose  of  improving  a  town,  it  is  going  a  step 
farther  than  any  authority  warrants  to  consider  it  as  the  case  of  a  public 
charity. 

III.  If  there  has  been  such  misconduct  as  the  information  alleges,  the  pro- 
per course  was  to  take  proceedings  at  law,  and  not  to  come  to  the  court  of 
chancery.  Besides  these  objections,  the  clauses  in  the  act  of  parliament  which 
give  jurisdiction  to  the  duchy  court  of  Lancaster,  and  which  direct  that  the 

commissioners  shall  sue  and  be  sued  in  the  name  of  their  treasurer, 
[♦73]   who  is  ♦the  party  possessed  of  all  the  fuuds,  are  strongly  against   the 
right  to  institute  such  a  suit  as  the  present. 
Mr.  Hart nnd  Mr.  Spence  for  the  relators  and  plaintiffs: — 
I.  The  main  question  is,  whether  the  subject  of  this  suit  is  not  a  charitable 
institution,  in  the  enlarged  sense  in  which  this  court  considers  the  term  chari- 
ty ?     According  to  all  the  principles  on  which  this  court  acts,  and  according 
to  all  the  authorities  on  which  those  principles  have  been  stated  and  rccognizedt 
this  must  be  held  to  be  a  general  charitable  institution,  in  which  all  the  inhabi- 
tants of  the  town  of  Great  Bokon  are  interested.     In  Howse  v.  Chapman^ip) 
where  a  testator  gave  by  his  will  portions  of  his  properly  to  his  executors,  to 
]be  by  ihem  converted  into  money,  and  directed  certain  payments  to  be  made 

(«)  1  Swan.  265.  (*)  4  Ve^  643. 
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out  of  the  money  so  to  be  produced,  and  went  on  in  these  words,  '*  And  in  the 
next  place,  my  will  is,  that  the  residue  of  the  money  be  appropriated  to  the  im* 
provement  of  the  city  of  Bath,  and  be  placed  by  my  executors  in  the  bank  of 
Messrs.  Hobhouse  &  Co.  in  this  city,  at  the  rate  of  three  per  centum  per  an^ 
nam,  and  that  it  shall  be  drawn  out  of  the  said  bank  as  the  improvements  shall 
require."  Lord  Rosslyn  declared  that  these  words  constituted  a  charitable 
bequest.  It  is,  therefore,  clearly  established,  that  a  gift  by  an  individual  of 
foods  for  the  improvement  of  a  town,  constitutes  a  charity.  But  it  was  not 
necessary  that  a  fund  should  proceed  from  the  gift  of  an  individual,  provided 
it  were  applicable  for  a  general  public  purpose.  Here  there  was  a  general 
dedication  of  the  property^  which,  though  it  flowed  from  the  parish  at 
large,  was  as  much  a  charitable  ^institution  as  if  it  proceeded  from  one  in-  [*74] 
dividtial.  The  case  of  The  Elephant  and  Castle  Charity  ^{c)  is  of  the  same 
kind.  It  was  cdtnmon  land  given  by  the  lord  of  the  manor  for  the  maintenance 
of  a  school ;  yet  it  was  never  thought  of  contending  that  it  was  not  within  the 
jurisdiction  of  this  court  as  a  charity.  If  common  lands  dedicated  to  the  im- 
provement of  a  town  be  a  charity,  there  can  be  no  doubt  the  court  has  juris- 
diction, and  the  attorney  general  has  a  right  to  sue  in  this  court  to  have  it  pro- 
perly administered.    Gort  v.  Attorney  Oeneral.{ft) 

II.  The  next  questi^  raised  is,  whether  it  be  competent  to  add  individual 
rights  to  the  general  right  of  the  charity,  so  as  to  seek  relief  in  respect  of  both 
in  the  same  suit  7  The  ease  of  Jones  v.  Del  Rio,  which  has  been  mentioned, 
ha  no  application  and  involred  no  question  as  to  a  general  right  or  a  public 
institution.  In  Adair  v.  The  New  River  Company X^)  it  was  established,  that, 
where  parties  are  so  interested  in  the  subject  matter  of  a  suit  that  it  would  be 
imperfect  unless  they  were  represented  before  the  court,  but  are  so  numerous 
as  to  make  it  inconvenient  to  join  them  all  individually  as  parties,  the  court  al- 
lows a  sufficient  number  of  them  to  be  made  piaintifTs  and  defendants,  as  on 
behalf  of  themselves  and  the  others.  All  that  the  court  looks  to  in  such  cases 
is  to  see  whether  there  be  a  sufficient  number  of  parties  to  enable  the  question 
to  be  properly  decided. 

The  other  objections  are  of  no  weight.    Could  it  be  said  that  reple- 
vin would  be  a  remedy  against  the  distresses  issued  under  the-power    [*75] 
contained  in  these  actsT     If  so  it  could  only  be  by  having,  perhaps,  a 
thousand  separate  replevins,  and  having  a  court  of  law  to  pronounce  upon  the 
administration  of  trust  property. 

Mr.  Pemberton^  in  reply : — ^The  acts  of  parliament  can  not  be  so  construed 
as  to  constitute  the  defendants  trustees.  The  acts  give  a  discretion  to  them, 
with  the  consent  of  the  majority,  as  to  the  mode  in  which  the  funds  should  bo 
applied  for  the  benefit  of  the  town.  It  might  be,  for  any  thing  that  now  ap- 
pears, that  the  majority  of  the  inhabitants  concurred  with  the  defendants,  and 
that  the  plaintiffs  were  the  only  inhabitants  who  made  any  objection.     If  that 

(e)  Now  before  tho  Lord  ChanoeUor.  (^d)  6  Dow.  137.  -    (#)  11  Vet.  429. 
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were  so,  it  would  be  impossible  to  say  that  this  iDforination  and  bill  coold  be 
maintained. 

The  VicbCuancbllor: — This  is  an  ioforniaUon  and  bill  by  the  Attorney 
General  and  certain  persons,  on  behalf  of  themselves  and  nil  others,  who  are 
assessed  to  a  rate  made  under  the  authority  of  the  defendants,  insisting  that 
the  defendants  are  in  eflect  trustees  for  certain  charitable  purposes,  with  power 
to  make  the  rate  in  questi<>n  only  in  case  the  charitable  funds  are  insufficient, 
and  that  the  charitable  funds  are  ample  for  the  purposes  required  ;  and  pray- 
ing, therefore,  amongst  other  things,  nn  account  of  the  charitable  funds,  and 
of  the  application  thereof  by  the  defendants,  and  that  in  the  meantime  the  de? 
fendants  may  be  restrained  from  enforcing  the  payment  of  the  rate  so  made  by 
them.  To  this  bill  the  defendants  have  put  in  a  general  demurrer,  and  the 
first  point  made  by  them  is,  that  the  plaintiff  to  the  bill  have  not  a  right  to  sue 

on  behalf  of  ail  other  persons  on  whom  the  rate  inqu^fttion  is  assessed  ; 
(*76]    and  a  late  case  of  Jones  *  v.  Del  Rio,  before  the  Lord  Chancellor,  is  cited 

as  an  authority  for  that  proposition.  There  the  plaintiff,  being  one  of 
the  subscribers  to  the  Peruvian  loan,  filed  a  bill  on  behalf  of  him.self  and  all 
other  subscribers  to  that  loan,  to  rescind  the  contracts  of  subscription,  and  to 
have  the  subscription  moneys  returned.  The  Lord  Chancellor  held  that  the 
plaintiff  was  not  entitled  in  that  case  to  represent  all  others  the  subscribers,  for 
that  it  did  not  necessarily  follow  that  every  subscriber  snould,  like  the  plaintiff* 
wish  to  retire  from  the  speculation,  and  that  every  individual  mtist  judge  for 
himself  in  that  respect.  The  principle  of  that  case  has  no  application  here. 
The  object  of  the  bill  is  to  avoid  payment  of  the  assessment  in  question,  and 
every  individual  assessed  has  in  that  respect  one  common  interest.[l] 

The  next  and  most  important  point  made  by  the  defendants  is,  that  this  is 
not  a  case  in  which  a  court  of  equity  has  jurisdiction  to  compel  an  account.  It 
must  be  admitted  that  a  court  of  equity  has,  in  this  case,  no  authority  to  com- 
pel an  account,  unless  the  funds  in  question  are  charitable  funds.  In  the  case 
of  the  AUomey  Creneral  v.  Brown^  which  has  been  much  referred  to  in  (he  argu- 
ment, I  had  occasion  to  consider  this  sort  of  subject  very  fully.  I  am  of  opin- 
ion, that  funds  supplied  from  the  gift  of  the  crown,  or  from  the  gift  of  the  le* 
gisiature,  or  fiom  private  gift,  for  any  legal,  public,  or  general  purpose,  are 
charitable  funds  to  be  administered  by  courts  of  equity.  It  is  not  material  that 
the  particular  public  or  general  purpose  is  not  es^pressed  in  the  statute  of  Elisa- 
beth, all  other  legal,  public,  or  general  purposes  being  within  the  equity  of  that 
statute*    Thus,  a  gift  to  maintain  a  preaching  minister  ;  a  gift  to  build  a  se»- 

3ion8  house  for  a  county ;  a  gift  by  parliament  of  a  duty^on  coal  im- 
[*77]    ported  into  London,  for  the  purpose  of  rebuilding  *^8t.  Paul's  Church, 

after  the  fire  in  London  ;  have  all  been  held  to  he  Oharitable  uses  within 
the  equity  of  tlie  statute  of  Elizabeth. 
I  am  of  opinion  that  it  is  the  source  from  whence  the  funds  are  derived 

[I]  Vttld  ftat«  M»  noto. 
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and  not  the  mere  purpose  to  which  they  are  dedioatedt  which  constitutet  the 
Dse  charitable;  and  ihat  the  funds  derived  from  the  gift  of  the  crown, 
or  the  gift  of  the  legislature*  or  from  private  gift,  for  paving,  lighting, 
cleansing,  and  improving  a  town,  are,  within  the  equity  of  the  statute  of 
Bizabeth,  charitable  funds  to  be -administered  by  this  court.[l]  But  where 
an  act  of  parliament  passes  for  paving,  lighting,  cleansing,  and  improving  a 
town,  to  be  paid  for  wholly  by  rates  or  assessments  to  be  levied  upon  the 
inhabitants  of  that  town,  the  funds  so  raised,  being  in  no  sense  derived  from 
bounty  or  charity,  in  the  most  extensive  sense  of  that  word,  are  not  charitable 
funds  to  be  administered  by  thiseourt 

To  apply  these  principles  to  this  case.  The  funds  vested  in  the  trustees 
to  be  in  the  first  place  applied  in  the  improvement  of  the  town  of  Great 
Bolton,  are  the  purchase  moneys,  rents  and  profits  of  a  certain  part  of  Bol- 
ton Moor,  which  the  commissioners  are  by  the  act  of  parliament  authorized 
to  sell  for  a  term  of  five  thousand  years,  receiving  a  rent.  Before  the  pass- 
ing of  this  act,  Bolton  Moor  was  the  property  of  the  lords  of  the  manor  of 
Bolton,  and  of  certain  personal  owners  and  proprietors  of  certain  lands,  mes- 
suages and  tenements  within  the  said  manor,  who  had  rights  of  common  on 
the  moor.  The  act  of  parliament,  with  the  consent  of  the  lords  and  persons 
having  rights  of  common  on  the  moor,  dedicates  the  property  of  a  very  large 
part  of  this  moor  to  the  improvement  of  the  town  of  Great  Bolton. 
This  is,  in  ^ect,  a  gift  by  the  lords  and  persons  having  rights  *of  [*78] 
common  for  the  public  purpose  of  improvins^  the  town,  and  the  funds 
given  are  therefore  charitable  funds  to  be  administered  by  this  court. 

It  was  said  that  the  defendants,  the  trustees  do  not,  under  the  provisions 
of  the  statute  possess  these  funds,  and  are  not  therefore  to  account  for  them  : 
that  the  treasurer  alone  possesses  them.  Upon  looking  into  the  provisions  of 
the  statute,  in  this  respect,  I  am  of  opidion  that  the  trustees  do  possess,  and 
administer  these  funds,  and  are  accountable  for  them,  and  that  the  treasurer  is 
merely  their  8ervant,(/) 

Let  the  demurrer  be  overruled. 


Hall  V,  BfiNNBTT. 


1834,  18th  JnM^^SolieUor.—Co9t9. 

Bill  filed  by  a  solicitor  on  initructions  furnished  by  the  brother-in-law  of  the  plaintiff,  without  any 
eomtnanfeatjon  with  the  plaintiff  himself,  bein^  dismissed  with  costs  ;  the  solicitor  ordered  to 
pay  the  costs,  it  appearing  that  theplaintiff  had  absconded  before  the  biU  was  filed. 

(/)  See  Mitf.  PL  3d  tiklit.  187. 

[1]  Vide  Attorney  Oeneral  v.  Mayor  of  CarlUU^  9  Sim.  437.   Attomoy  Oenoral  r.  Mayor  ^,  of 
Littrpool,  1  Mylne  &  Craig,  171.    Brititk  Muooum  V.  Whitt,  post,  694. 
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The  bill  id  this  case  had  been  dismissed  with  costs  from  want  of  prosecation. 
The  court  was  moved  on  behalf  of  Feavor  and  Marshall,  two  defendants, 
that  the  solicitor,  who  had  filed  the  bill  for  the  plaintiffs,  might  pay  the  defend- 
ants their  taxed  costs,  on  the  ground  that  the  plaintiff  had  absconded  eight 
years  before  the  bill  was  filed ;  and  that  the  solicitori  who  filed  it,  never  had 
any  communication  with  him,  and  did  not  receive  his  instructions  from  him, 
but  from  his  brother*in-Iaw. 

*Mr.  Petnberton^  for  the  motion,  relied  on  Wilson  v.  Wilson{a)  and 
f*79J     White  v.  Stanky.{b) 

Mr.  Horne^  for  the  solicitor,  opposed  the  motion. 
The  Vice-Chancellor  ordered  the  solicitor  to  pay  the  costs. 

Reg.  Lib.  A.  1828,  f.  1770. 


Shackell  v.  Macaulat. 

1834,  30th  Jmt^-^PUading.-^MidiifarioumtMM. 

Demurrer  tllowed  to  a  bill  for  a  discovery,  and  comraiMiona  to  •xamine  witneatea  in  aid  of  the 
defence  to  two  aeparate  aetiona  for  two  Be|>arate  libela. 

This  was  a  bill  for  a  discovery,  and  commissions  to  examine  witnesses 
abroad  in  aid  of  a  defence  to  two  separate  actions  for  two  separate  libels 
published  by  the  plaintiff.     The  defendant  demurred  to  the  bill. 

The  bill  stated,  that  for  some  years  past  a  weekly  newspaper  had  been 
published  called  The  John  Bull ;  that  in  the  latter  end  of  the  year  1823  a  con- 
troversy arose  respecting  the  stale  and  condition  of  the  West  India  Islands, 
and  the  slave  population  there  ;  that  the  plaintiff  Shackell  had  published,  in 
The  John  Bull  newspaper,  (of  which  the  plaintiffs  were  proprietors,)  divers 
articles  of  intelligence,  arguments,  and  observations  about  that  controversy ; 
that  the  defendant  took  an  active  part  in  that  controversy,  on  the  side  opposite 
to  that  advocated  by  The  John  Bull  newspaper  ;  that,  on  the  26th  of  October 
1823  an  article  was  published  in  The  John  Bull  newspaper  in  the  words  and 
figures  set  forth  in  the  bill ;  andlhat  on  the  9th  of  November  1823  an- 
[*80]  other  article  was  ^published  by  the  plaintiff,  in  the  same  newspaper,  in 
the  words  and  figures  also  set  forth  in  the  bill. 

The  bill  averred  that  the  several  witnesses,  by  whose  testimony  the  plain- 
tiffs could  prove  the  truth  of  the  allegations  contained  in  those  articles,  had 
gone  abroad,  and  that  after  they  had  gone  abroad  the  defendant  commenced 
two  several  actions  at  law  against  the  plaintiffs  in  the  court  of  king's  bench, 
and  had  declared  in  those  actions  ;  and  in  the  first  count  of  the  declaration 
filed  in  one  of  them,  complained  of  the  whole  passage  published  on  the  26th 

(a)  1  Jac.  6l  Walk.  457.  (6)  Ihid.  674. 
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of  October,  as  a  false,  scandalous,  malicious,  and  defamatory  libel  of  and  cort" 
cerning  him,  the  said  defendant ;  and  in  the  2d,  3d,  and  4lh  counts/set  forth 
particular  parts  of  the  jpassage,  and  laid  his  damages  in  that  action  at 
10,000/: — ^That  by  leave  of  the  court  of  king's  bench  the  plaintiflTs  pleaded 
divers  pleas  to  this  action,  in  justification  of  the  several  allegations  contained 
in  the  passage  printed  on  the  26th  of  October,  and  alleged  by  these  pleas  that  the 
several  allegations  in  the  passage  were  true :  that,  in  the  first  count  of  the 
declaration  in  the  other  action  the  defendant  set  forth  the  whole  passage  pub- 
lished on  the  9th  of  November,  and  charged  it  to  be  a  false,  scandalous,  mali- 
cious, and  defamatory  libel  concerning  him  the  defendant ;  and  in  the  2d,  3d, 
4th,  5th,  and  6th  counts,  set  forth  particular  parts  of  the  passage,  and  laid  his 
damages  in  this  ll^st  action  at  10,000/. ;  and  that  the  plaintiffs,  by  leave  of  the 
court  of  king's  bench,  pleaded  several  pleas  to  this  last  action  in  justifica- 
tion, averring  that  the  allegations  contained  in  the  passage  complained  of 
were  true. 

The  bill  then  set  forth,  by  way  of  charge,  all  the  averments  contained  in 
the  pleas  of  justification,  and  charged  that  they  were  true  ;  and  alleged 
that  divers  ^witnesses,  by  whom  alone  the  truth  of  the  pleas  could  be  [*81J 
proved,  were  abroad  on  the  west  coast  of  Africa,  and  in  the  West 
Indies,  and  concluded  with  the  following  prayer  : — "  That  the  said  defendant 
may  make  a  full  discovery  of  the  matters  aforesaid,  and  that  one  or  more 
commission  or  commissions  may  issue  out  of  this  court  for  the  examination  of 
witnesses  residing  on  the  west  coast  of  Africa,  or  in  the  West  Indies,  or  other 
parts  beyond  the  seas,  out  of  the  jurisdiction  of  this  court,  as  to  the  several 
matters  aforesaid,  with  all  proper  and  usual  directions  in  that  behalf;  and  that 
the  plaintiffs  may  have  the  benefit  of  the  testimony  of  such  witnesses  respec- 
tively on  the  trial  of  the  said  actions.  And  that,  in  the  meantime,  the  defen- 
dant may  be  restrained,  by  the  order  and  injunction  of  this  court,  from  fur- 
ther proceeding  in  the  said  actions,  and  each  of  them,  and  from  al!  other  pro- 
ceedings at  law  against  the  plaintiflTs  or  any  or  either  of  them^in  regard  to  the 
matters  aforesaid." 

To  this  bill  the  defendant  put  in  the  following  demurrer: — "  This  defen- 
dant, by  protestation,  &c.  and  for  cause  of  demurrer  showeth  that  the  said  com- 
plainants have  not  in  and  by  their  said  bill  shown  any  r^t  or  title  to  the  dis- 
covery, or  to  the  commission  and  injunction,  thereby  sought ;  and  for  further 
cause  of  demurrer  this  defendant  showeth  that  the  discovery  and  commission 
by  the  said  bill  sought  relate  to  several  distinct  matters  by  the  said  bill  alleged 
to  have  been  pleaded  by  the  said  complainants  to  two  several  and  distinct  ac- 
tions  at  taw,  in  the  said  bill  alleged  to  have  been  commenced  by  this 
defendant  against  the  said  complainants,  and  *which  two  several  actions  [*82] 
appear  by  the  said  bill  to  relate  to  several  and  distinct  matters,  and  to  be 
founded  on  several  and  distinct  causes  of  action,  and  such  several  and  distinct 
matters  so  pleaded  by  the  said  complainants  to  the  said  two  several  actions 
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ought  not  to  have  been  joined  togellier  in  one  bill:  wherefore,  and  for  other 
causes  apparent,  &c." 

The  demurrer  now  came  on  to  be  argued. 

Mr.  Pepys  and  Mr.  Garrattjor  the  demurrer: — The  first  ground  on  which 
this  demurrer  is  to  be  supported  is  the  spme  which  was  relied  on  in  the  case 
of  Thorp  ▼.  Macaulay.(a)  But  as  the  decision  in  that  case  is  under  appeal, 
the  point  is  not  now  insisted  upon  here. 

2d.  This  bill  is  multifarious,  inasmuch  as  it  prays  discovery  and  commis- 
sions to  examine  witnesses  in  aid  of  a  defence  to  two  separate  and  distinct  ac« 
tions  at  law.  The  bill  seeks  to  have  separate  commissions  for  the*  examina- 
tion  of  witnesses  in  two  diflerent  quarters  of  the  globe,  in  Africa,  and  in 
America.  A  bill  of  this  kind  clearly  comes  within  the  accurate  definition  of 
multifariousness,  given  in  the  judgment  in  Salvidge  v.  Hyde.{b)  A  commis- 
sion  to  examine  witnesses  in  Africa,  under  this  bill,  cannot  be  to  examine  them 
in  aid  of  the  defence  to  both  the  actions.  The  object  of  the  bill  is  to  enable  the 
plaintiflfin  this  court  to  go  to  trial  in  two  separate  actions.  The  commission 
in  aid  of  the  defence  to  one  of  the  actions  may  be  returned  in  a  shorter  time 
ihan  in  aid  of  the  defence  to  the  other ;  and  the.  very  witnesses  whose 
[*83]  depositions  may  have  been  read  as  ^evidenoein  the  first  action,  may  be 
in  this  country  at  the  time  of  the  trial  of  the  last  action*  in  which  their 
testimony  is  also  to  be  received.  And  suppose  the  injunction  prayed  by  this 
bill  were  granted,  how  could  it  be  dissolved  as  to  one  of  the  actions  and  con« 
tinued  as  to  the  other  7  There  are  matters  mixed  up  in  those  actions  which 
are  perfectly  separate  and  distinct.  Where  matters  are  joined  in  the  same  bill, 
which  require  the  publication  of  the  depositions  of  the  same  witnesses  at  one 
time,  and  other  depositions  by  them  at  a  subsequent  time,  it  has  been  decided 
that  the  bill  is  multifarious.  Dew  v.  Clarke^{c)  is  a  case  alnu>st  directly  in 
point ;  and  in  the  decision  of  the  present  case  the  defendant  only  asks  for  the 
application  of  the  same  principle  on  which  the  court  then  proceeded.  The 
object  of  the  plaintiff  in  this  court,  in  joining  both  actions  in  one  bill,  is  plainly 
to  delay  and  embarass  the  defendant.  His  answer  may  be  a  complete  disco- 
very as  to  all  sought  in  defence  of  one  of  the  actions ;  yet  the  bill  is  so  framed 
as  to  delay  the  trial  of  that  action  till  the  return  of  the  commission.  Tlie  ac* 
tions  at  law  are  met  by  separate  pleas,  averring  the  truth  of  the  separate  al- 
legations. If  separate  commissions  are  to  issue  as  to  each  action,  there  can  be 
no  reason  for  mixing  up  both  in  the  same  bill. 

The  Solicitor  General,  Mr.  Sugden,  and  Mr.  Wakefield,  for  the  bill :— The 

question  now  raised  is,  whether  a  person  in  the  situation  of  this  plaintiff  is,  as 

against  one  and  the  same  defendant,  to  be  compelled  to  file  two  separate  bills? 

At  law  difierent  felonies  and  diflferent  torts  as  between  the  same  parties 

[*84]    may  be  joined  in  one  indictment  or  action.    It  *would  be  a  reproach 

to  courts  of  equity  if  they  compelled  a  plaintiflTto  file  two  separate  bills 

(a)  5  Madd.  318.  (b)  5  Madd.  146.  (e)  Ante,  vol.  1. 108. 
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as  to  matters  which  might  be  joined  in  one  action  at  law.  Such  a  case  as  this 
does  not  come  within  the  definition  of  muilifariousaess,  in  Lord  Redesdale's 
Treatise.  He  defines  it  to  be,(d)  "*  to  demand  by  one  bill  several  matters  of 
difierent  natures  against  several  derendants.**  One  term  of  this  definition  is 
wanting  here :  there  are  not  several  defendants,  but  only  one.  And  even  if  it 
be  considered  that  there  are  several  matters  included  in  the  same  bill,  they  are 
Riatters  of  tlie  same  nature,  and  therefore  not  within  the  other  term  of  the  de« 
finitsbn«  which  extends  only  to  several  matters  of  a  difierent  nature.  It  will  be 
▼ery  difficult,  if  not  impossiblet  to  show  any  case  in  which,  even  where  there  are 
distinct  matters  included  in  the  same  bill,  it  has  been  held  multifarious,  if  the 
parties  were  the  same*  or  there  was  only  one  defendant.  The  policy  of  the 
court  is  against  allowing  suits  to  be  split  where  the  object  can  be  attained  by 
one  bill.  In  Purtvoy  v.  Piireroy,(e)  the  court  expressed  itself  very  strongly 
against  tbe  splitting  of  salts.  Kensington  v.  White^{J)  is  a  case  much  stronger 
than  the  present.  There  a  bill  was  filed  by  seventy-four  plainlifis,  who  were 
underwriters,  against  various  defendants,  praying  discovery  and  commissions 
in  aid  of  a  defence  to  four  separate  actions  at  law.  The  policies  in  that  case 
were  distinct,  and  made  upon  difierent  voyages.  But  the  court  of  exchequer 
there  held  that  the  inconvenience  in  such  cases,  where  the  parties  to  all  the 
actions  were  the  same,  was  greater  in  compelling  the  defendants  at  law  to  split 
their  case  into  separate  bills,  than  in  praying  for  several  commissions  in 
aid  of  the  defence  to  separate  actions.  *The  whole  course  of  authori-  [*85] 
ties  is  in  favor  of  such  bills,  and  it  is  every  day's  practice  where  under- 
writers are  sued  on  policies  to  file  such  bills.  Wherever  the  actions  at  law 
are  of  such  a  nature  as  that  they  could  be  consolidated,  one  bill  in  equity  for 
discovery  is  enough*  and  such  a  bill  may  be  maintained  even  before  the  actions 
are  consolidated.  In  Kensington  v.  White,  four  of  the  actions  had  been  tried 
separately.  Where  there  are  several  actions  at  law  by  and  against  the  same 
parties,  of  such  a  nature  that  there  may  be  the  same  plea  and  the  sanx)  judg- 
ment in  each,  the  rule  in  the  courts  of  law  is  to  allow  the  actions  to  be  consoli- 
dated. Cecil  V.  Briggee^ig)  Brown  v.  Dizon.(Kj  The  authorities  and  the 
rules  of  the  courts  of  law  on  this  point  are  accurately  stated  in  Serjeant  Wil- 
Hama'  note,  2  Saunders,  117.  It  is  a  mistake  to  say  that  the  actions  brought 
by  the  defendant  in  this  case  are  actions  for  libels.  There  can  be  no  such  ac- 
tions. They  are  both  actions  on  the  case  for  damages  in  respect  of  injury  al- 
leged to  be  sustained  from  the  publication  of  two  paragraphs  in  the  same  news- 
paper, both  relating  to  the  same  controversy. 

The  Vice-chancellor: — This  bill  is  not  framed  upon  the  principle  that  dis- 
tinct commissions  should  issue  as  to  each  action ;  but  means  to  include  the  de- 
fence to  both  actions  in  the  same  commission  or  commissions.  I  remember 
no  case  in  which  this  has  been  before  attempted ;  and  it  would  lead  to  manifest 


(d)  Mitf.  PI.  147,  3d  edttkm. 

(«)  1  Vwn.  28. 

(/;  3  Price,  164. 

(^)  3  T.  R.  639. 

(it)  1  T.  R.  874. 
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injustice.  Whether  the  derendant  might  or  might  not  have  •brought  one  action 
in  respect  of  both  the  alleged  libels  is  immiiterial.  He  has,  in  fact, 
[*86]  brought  two  actions,  and  is  entitled  to  call  upon  *the  plaintifis  in  equity 
for  a  separate  defence  to  each.  But  if  the  same  commission  is  to  fur« 
nish  the  defence  for  both  actions,  then  the  plaintiff  at  law  is  necessarily  de- 
layed  from  proceeding  in  either  of  the  actions,  until  the  defendants  are  pre- 
pared for  their  defence  in  both. 

But  there  is  still  a  more  important  consideration.  The  depositions  taken 
upon  the  commission  or  commissions,  must  be  published,  and  used  at  the  trial 
of  that  one  of  the  two  actions  which  first  takes  place ;  though  it  may  happen 
that  the  witnesses  in  the  second  action  may  come  within  the  jurisdiction  before 
the  trial  of  such  second  action  takes  place;  and,  if  that  should  not  happen,  yet 
the  premature  publication  of  this  testimony,  which  is  opposed  to  all  the  prin- 
ciples of  the  court,  would  be  manifestly  dangerous  to  truth  and  justice,  upon 
the  trial  of  the  second  action. 

It  is  said,  these  inconveniences  would  be  avoided  by  granting  distinct  com- 
missions  as  to  each  action.  I  have  already  observed  that  this  bill  is  not  framed 
with  that  view.  It  is  not,  however,  pretended  that  any  such  thing  was  ever 
done  ;  but  it  is  said  the  court  may  make  a  new  precedent.  At  this  time  of  day 
a  judge  would  hesitate  much  before  he  made  a  new  precedent ;  because  the 
strong  presumption  is  that  a  precedent  is  not  to  be  found,  not  by  reason  that 
it  never  suited  a  plaintiff  before  to  call  for  it,  but  because  it  was  not  consistent 
with  the  principles  of  the  court. 

If  a  bill  could  be,  and  were  framed,  so  as  to  put  a  distinct  case  in  issue  upon 
each  cause  of  action,  still  there  would  be  this  injustice  to  the  defendant, 
[*87]    that  he  must  wait  for  his  costs  upon  the  first  commission  until  *the  re- 
turn  of  the  second ;  and  all  this  novelty  is  to  be  introduced  for  no  sub- 
stantial advantage  to  the  plaintiff,  who  would  save  but  little  by  stating  his  dis- 
tinct cases  in  the  same  bill,  instead  of  stating  them  in  separate  bills. 

The  report  of  the  case  of  Kensington  v.  White  is  too  loose  to  afford  any 
principle  ;  and  under-writing  causes  are  not  to  be  reasoned  upon  as  furnishing 
general  rules. 

Demurrer  allowed.[l] 


Mabsb  v.  Wells. 


1824,  30th  June. — Waste. ^Tenant  for  life  and  remainder-man. 

The  reveraioner  of  IcMeholda,  with  the  priyity  of  the  tenant  for  life,  renewed  the  leate  in  his  own 
ntme,  and  covenanted  to  repair  the  premieee.  Held  that  he  wai  to  be  oonaidend  as  having^  en- 
tered into  the  covenant  on  behalf  of  the  tenant  for  life,  and  that  the  latlei'a  eatate  waa  liable  for 
dilapidations  occasioned  by  his  neglecting  to  repair. 

[I]  Vide  Knye  f.  Moore,  1  Sim.  &.  Stu,  ^,  and  note,  ibid. 
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Slizabeth  Batn akd  by  her  will  gave  her  freehold  and  leasehold  estates,  the 
latter  of  which  she  held  under  a  lease  for  twenty-one  years  from  the  dean  and 
chapter  of  Rochester,  to  William  Pemble  and  Rachael  his  wife,  for  their  lives, 
and  the  life  of  the  survivor  of  them ;  and  she  gave  all  her  estate,  both  freehold 
and  personal,  to  George  Marsh,  the  plaintiff's  father,  his  heirs,  executors,  ad- 
ministrators and  assigns,  and  appointed  him  and  the  plaintiff  executors  of  her 
'Will.    The  testatrix  died  in  the  year  1797.     Upon  her  decease  William  Pem- 
ble entered  into  the  possession  of  the  freehold  and  leasehold  estates,  and  con- 
tinued in  such  possession  until  his  decease.     In  the  year  1798,  seven  years  of 
the  term  of  twenty-one  years  being  expired,  a  renewed  lease  was,  with  Pem- 
ble's  consent,  taken  in  the  names  of  the  plaintiff  and  his  father.    In  1800,  the 
plaintiff's  father  died,  having  devised  and  bequeathed  all  his  real  and  personal 
estate  to  the  plaintiff,  and  appointed  him  his  executor.     In  the  year  1805, 1812, 
and  1819,  renewed  leases  were  taken,  with  Pemble's  consent,  in  the 
plaintiff^s  name,  and  the  plaintiff  covenanted  *to  keep  the  buildings  and    [*88] 
fences  on  the  premises  in  repair.     Upon  every  renewal,  Pemble  and 
the  plaintiff  paid  the  fine,  in  certain  proportions  agreed  upon  between  them. 
In  1823  Pemble  died  intestate  :  the  defendants  were  his  administrators. 

Some  years  before  his  decease  the  plaintiff  had  informed  him,  by  letter,  that 
he  expected  the  freehold  estate  to  be  kept  in  proper  tenantable  repair,  and  re- 
quested hinn  to  consider  that  communication  as  due  notice  thereof.  Pemblc^s 
solicitor  answered  this  letter,  and  said  that  Pemble  accepted  it  as  legal  notice 
respecting  the  repairs  of  the  freehold  estate,  and  would  give  due  attention 
to  it;  but,  notwithstanding,  both  the  freehold  and  leasehold  estates  were,  at 
Pemble's  decease,  in  a  dilapidated  state.  In  consequence  of  this,  a  meeting  took 
place  between  the  plaintiff  and  the  defendants,  at  which  a  surveyor  was  ap- 
pointed on  each  side  to  ascertain  the  expense  of  making  the  necessary  repairs, 
with  power  to  them  to  appoint  an  umpire.  The  surveyors  accordingly  ap- 
pointed an  umpire,  but,  before  any  survey  was  made,  the  defendants  revoked 
the  authority  given  to  their  surveyor  and  the  umpire,  upon  which  the  plain* 
tiff's  surveyor  and  the  umpire  proceeded  to  survey  the  buildings  and  fences* 
and  estimated  the  expense  of  the  repairs  at  630/.  IO5.  and  made  a  report  to 
that  effect. 

The  bill,  after  staling  as  above,  prayed  that  it  might  be  declared,  that  the 
plaintiff  was  entitled  to  a  compensation  out  of  Pemble's  personal  estate,  for 
the  repairs  which  Pemble  ought  to  have  done  upon  the  freehold  and  leasehold 
estates,  and  that  it  might  be  referred  to  the  master  to  inquire  and  state  what 
sums  would  be  necessary  for  putting  the  estates  into  a  tenantable  and 
proper  state  *of  repair,  and  that  such  sums  might  be  ordered  to  be  paid  [^^89] 
to  the  plaintiff  out  of  Pemble's  personal  estate. 

To  this  bill  the  defendants  put  in  a  general  demurrer  for  want  of  equity. 

Mr.  Koe  in  support  of  the  demurrer : — This  is  not  like  the  case  of  a  tenant 
for  life  benefiting  himself  by  the  commission  of  waste,  as  by  cutting  timber. 
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lb24.~Mftnh  ▼.  WeJl*. 


This  ID  a  mere  case  of  permissive  waste.  Tbere  are  many  cases  that  show 
that  the  executors  of  a  person  who  has  been  guilty  of  permissive  waste  are 
not  liable.  Oibaon  v.  Wells,{a)  Heme  v.  BemboWy{b)  Turner  v.  Buck,(c) 
Lansdowne  v.  Lansdowne,{d)  It  was  optional  on  the  part  of  the  plaimiflTto 
take  the  renewed  leases*  He  could  not  have  compelled  the  tenant  for  life  to 
take  them :  but  he  considered  the  renewing  of  the  leases  to  be  for  his  own 
benefit. 

Mr«  Siigden  and  Mr.  Wilbraham  in  support  of  the  bill : — The  plaintiff  in 
this  case  was,  during  the  life  of  the  tenant  for  life,  a  trustee  only.  The  rents 
were  received  by  the  tenant  for  life.  The  plaintiff,  upon  taking  the  renewals, 
entered  into  ^onerous  covenants  to  perform  certain  obligations,  not  for  the 
benefit  of  himself  alone,  but  for  the  benefit  and  with  the  privity  of  the  tenant 
for  life.  Those  covenants  were  broken  during  the  possession  of  the  tenant 
for  life.  Then  ought  not  his  estate  to  defray  part  of  the  damages  1  Suppose 
that,  instead  of  having  a  partial  interest,  he  had  been  entitled  to  this  property 
absolutely,  and  the  plaintiff  had  etntered  into  the  covenants,  he  must 
[*90]  have  indemnified  the  plaintiff  *for  any  damages  sustained  by  breach 
of  the  covenants*  before  he  could  call  for  an  assignment.  What  dif- 
ference can  it  make  in  this  respect,  whether  he  is  entitled  to  the  entire  or  the 
absolute  interest  in  the  property?  The  covenants  were  entered  into  by  ther 
plaintiff  as  a  trustee;  and,  as  it  was  done  with  the  privity  and  consent  of  the 
tenant  for  life,  they  were  in  equity  his  covenants,  and  might  have  been  enforced 
against  him.  The  case  of  Turner  v.  Buck  was  decided  upon  the  grouncl  that 
the  jointress  had  entered  into  no  covenant  to  repair ;  here  there  was  such  a 
covenant. 

This  bill  charges  that  the  defendants  did  acquiesce  in  the  plaintiff's  demand* 
and  appointed  a  surveyor  to  meet  the  one  appointed  by  the  plaintiff,  and  that 
they  had  a  meeting,  but  that  the  defendants  afterwards  revoked  their  appoint- 
ment. This  part  of  the  case  calls  for  an  answer  ;  and  the  demurrer  must  be 
overruled  upon  this  as  well  as  upon  the  ground  before  stated. 

The  Vice- Chancellor: — The  plaintiff,  during  the  life  of  W.  Pemble,  was, 
in  effect,  the  trustee  of  these  premises  for  W.  Pemble,  and  was  so  constituted 
by  his  consent.  The  covenant  of  the  defendant  to  keep  the  premises  in  repair 
is,  during  the  life  of  W.  Pemble,  to  be  considered  as  entered  into  by  the  plain- 
tiff on  the  behalf  and  at  the  request  of  W.  Pemble ;  and  the  plaintiff  is  plainly 
therefore  entitled  to  be  indemnified  out  of  the  assets  of  W.  Pemble  for  W. 
Pemble's  breach  of  that  covenant.  It  can  make  no  difference  in  this  principle, 
that  the  plaintiff  upon  the  death  of  W.  Pemble  became  entitled  to  the  beneficial 
interest  in  the  remainder  of  the  lease. 

Demurrer  overruled. 

{«)  1  New.  Rep.  290.  (h)  4  Taant  764 ;  tee  abo  J9ne9  ?.  Httt,  7  Ttant.  398. 

(e)a9Vm.Ab.583.  (d)lJ.AW.5a. 
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•WblD  V.  BONHAM.  [•Ol] 

1834,  30Ui  Z^mt.^PUading^PmnU9. 

A  bill  to  emrry  the  tnists  of  a  creditor*!  deed  into  execution,  may  be  filed  on  behalf  of  all  the  credi- 
ton  by  one  of  them  only,  when  they  all  execoted  the  deed  bat  were  ^ery  nameroue. 

The  bill  was  filled  by  Weld  and  Louther,  op  behalf  of  themselves  and  all 
other  the  joint  and  separate  creditors  of  Bell  and  Wilkinson,  against  Bonham, 
Barclay  and  Rowcroft,  who  were  trustees  for  payment  of  Bell  and  Wilkinson's 
debts,  and  against  Bell  and  Wilkinson  themselves. 

It  stated  that  in  1619  Wilkinson  became  indebted  to  the  plaintiffs,  who 
were  tiion  in  partnership  as  tailors,  on  his  separate  account,  in  123/.  for  goods 
sold  and  delivered :  that  Wilkinson  and  Bell  were  then  in  partnership  as  mer- 
chants and  ship  owners :  that  they  afterwards  became  insolvent :  that  a  deed 
dated  the  27th  of  June  1820,  was  made  between  Bell  and  Wilkinson  of  the 
1st  part,  one  Adam  Bell  of  the  2d  part,  the  persons  whose  names  were  sub- 
scribed and  seals  affixed,  (being  creditors  of  Bell  and  Wilkinson)  of  the  3d 
part,  and  Bonham,  Barclay  and  Rowcroft,  of  the  4th  part;  by  which  Bell  and 
Wilkinson  covenanted  with  Bonham,  Barclay  and  Rowcroft  to  do  all  neces- 
sary acts  for  vesting  their  joint  and  separate  estates  in  Bonham,  Barclay  and 
Rowcroft,  and  to  enable  them  to  convert  such  estates  into  money  ;  and  it  was 
thereby  covenanted,  between  all  the  parties  to  the  deed,  that  Bonham,  Barclay 
and  Rowcroft  should  stand  possessed  of  the  moneys  which  they  should  re- 
ceive by  such  conversion,  upon  trust  to  distribute  the  same  amongst  the  joint 
and  separate  creditors,  in  such  shares,  order  and  course  of  priority  as  they, 
with  reference  to  the  nature  and  amount  of  the  claims  and  securities 
of  the  creditors,  should  think  proper.  The  •bill  further  staled  that,  in  [^92] 
pursuance  of  the  trusts  of  this  deed,  the  trustees  had  taken  possession 
of  the  joint  and  separate  estate,  but  had  not  applied  it  according  to  the  trusts 
but  had  paid  it  over  to  Bell  and  Wilkinson,  and  had  thereby  been  guilty  of  a 
breach  of  trust.  It  prayed  for  an  account  of  the  joint  and  separate  estates 
possessed  by  the  trustees;  that  they  might  be  held  personally  responsible  for 
such  parts  as  they  had  paid  over  to  Bell  and  Wilkinson  ;  and  that  the  estates  of 
Bell  and  Wilkinson  might  be  applied,  in  pursuance  of  the  trusts  of  the  deed, 
in  payment  of  the  debts  due  to  the  plaintiffs  and  the  other  joint  and  separate 
creditors. 

The  defendants  Bonham  and  Barclay  demurred  to  the  bill,  because  the  per- 
sons who  were  parlies  to  the  deed  of  the  dd  part  were  not  made  defendants 
to  it. 

Mr.  Tlnneyy  in  support  of  the  demurrer,  said  that  all  the  creditors  were 
not  made  parties  to  the  bill,  although  they  were  scheduled  creditors,  and  par- 
ties to  the  deed  ;  and  that  no  reason  was  stated  for  the  omission.  He  ad- 
mitted  that  the  bill  waa  filed  by  the  plaintiffs  on  bebaif  of  all  the  creditors  ;  but  he 
said  that  some  of  them  were  joint  and  others  separate  creditors ;  and  that  one  at 
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least  of  each  class  ought  to  have  been  brought  before  the  court,  and  he  cited 
Cockburn  v.  Thompson, (a) 

Mr.  Lynch  supported  the  bill ;  and,  in  answer  to  a   question  put  by  th  e 
yice-Chancellor,  said  that  there  was  no  allegation  in  the  bill  that  the  credi* 

tors  were  numerous,  but  that  they  appeared  to  be  so  by  the  deed. 
[•93]        '•The  Vice- Chancellor  : — I  am  of  opinion  that  it  was  not  necessary 

to  make  a  joint  creditor  of  A.  and  B.,  or  a  separate  creditor  of  A.  a 
party  to  this  suit,  and  that  the  plaintiff  being  a  separate  creditor  of  B.  is  en- 
tilled  to  represent  all  who  claim  under  this  deed,  although  they  do  not  all  claim 
in  the  same  order.  If  there  be  special  circumstances  in  this  case  which  make 
it  fit  that  the  joint  creditors  of  A.  and  B.,  or  the  separate  creditors  of  A.,  should 
be  more  distinctly  represented  in  taking:  the  accounts  before  the  master,  a  pro- 
per application  must  be  made  to  the  court  for  that  purpose  after  the  decree. 
With  respect  to  the  objection  that  the  plaintiff  has  not  alleged  that  the  parties 
to  the  deed  are  numerous,  the  court  being,  from  the  statement  of  the  deed  in 
the  bill,  virtually  in  the  possession  of  the  deed  and  its  schedule,  sees  for  itself 
that  the  parties  are  much  too  numerous  to  make  it  practicable  to  prosecute  a 
suit,  if  they  are  all  made  parties.[l] 


Attorney  GenHral  v.  Comber. 

18^4, 1  and  3  Jnly.— CAan'/y. 

Beqneet  to  the  widows  and  orphans  of  the  parish  of  L.  held  a  good  charitable  bequest. 

Joseph  Comber  by  his  will  bequeathed  as  follows : — *'  Whatsoever  there 
may  be  from  the  property  now  in  chancery  belonging  to  the  late  Cleophus 
Comber,  my  father,  now  to  me,  one  fourth  to  my  uncle  William  Kelsey,  one 
fourth  to  the  widows  and  orphans  of  the  parish  of  Lindfield,  Sussex,  the  re- 
maining hatf  to  my  uncle  Charles  Comber." 

The  information  in  this  case  prayed  that  it  might  be  declared  that  this 
[*94]  bequest  to  the  widows  and  orphans  W  the  parish  of  Lindfield,  was  a 
valid  bequest  to  a  charitable  use.  It  appeared  that  the  amount  of  the 
property  was  likely  to  bo  so  very  small  that,  if  the  charitable  bequest  were 
held  to  be  good,  it  could  not  be  enough  to  form  a  perthanent  fund,  but  must  be 
the  subject  of  immediate  distribution. 

Mr.  Hart  and  Mr.  Cooper,  for  the  information,  cited  Attorney  General  v. 
Peacock,{b)  Attorney  General  v.  ClarkXc)  West  v.  Knight,{d) 

Mr.  Home,  Mr.  Sugden,  and  Mr.  Ching,  for  the  defendant,  insisted  that  it 

(a)  16  Yes.  331.    See  also  Mtux  v.  Jlfa2%,  3  Swans.  377.     WeaU  ▼.  Wett  Middx,  Wateru>ork§ 
Compy,  1  J.  &  W.  358,  and  Baldmn  ▼.  Lawrence^  ante. 
(6)  Finch.  945.  (e)  Arab.  439.  (d)  1  Cha.  Ca.  134. 

[1]  Vide  ante  96,  and  note,  ibid. 
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was  not  a  personal  giA  to  the  widows  and  orphans,  and  that  the  description  of 
the  persons  was  too  general  and  oncertain. 

The  Yice-Cbancbllor  : — A  gift  to  the  widows  and  orphans  of  the  parish 
of  Lind field,  could  not  in  its  nature  haire  proceeded  front  motives  of  personal 
bounty  to  particular  individuals ;  it  must  have  proceeded  from  general  benevo- 
lence towards  two  classes  of  persons  who  were  suflering  under  a  common  ctr* 
cumstance  of  destitution  or  privation,  and  is  necessarily  to  be  confined  to  such 
of  those  two  classes  who  are  within  the  scope  of  general  benevolence.  I  must 
act  upon  this  bequest,  as  if  the  expression  had  been  to  the  poor  widows  and 
orphans  of  Lindfield.    Declare  this  to  be  a  charitable  use. 


This  court  doth  declare  that  the  specific  bequest  of  the  fourth  part  of  the 
property,  mentioned  in  the  testator's  will,  to  the  widows  and  orphans 
of  the  parish  of  *Lindfield,  Sussex,  is  a  good  charitable  bequest,  and  [*95] 
doth  order  and  decree  that  it  be  referred  to  Mr.  Dowdeswell,  one  of  the 
masters'of  this  court,  to  inquire  of  what  such  property  consisted,  and  to  take 
an  account  of  such  part  thereof  as  hath  come  to  the  hands  of  the  defendant 
Comber,  or  any  person  or  persons  by  his  order,  or  for  his  use,  and  to  ascertain 
the  value  thereof;  and  in  order  thereto  the  parties  are  to  produce  before  the 
said  master,  upon  oath,  all  books,  &,c.  And  it  is  ordered,  that  the  said  master 
do  appoint  proper  persons,  belonging  to  the  parish  of  Lindfield,  to  be  the  trus- 
tees of  the  charity  fund.    Further  directions  and  costs  Feserved.[l] 

Reg.  Lib.  A.  1823,  f.  1651. 


NawsoMB  V.  Shbarman. 

1884, 9d  Julf.^PraeticB. 

When  a  deciee  orden  the  defendant  to  retain  his  eoete,  when  taxed,  oat  of  the  bakoee  in  hie 
hands,  and  pay  Uie  reeidae  into  conrt,  if  the  defendant  delay  to  get  hie  coete  taxed,  Uie  platntilT 
muat  move  that  he  may  bring  in  his  bill  of  costs  to  be  taxed  within  a  limited  time,  and  not  that 
he  may  pay  in  the  whole  balance. 

6t  the  decree  on  further  directions,  it  was  ordered  that  the  master  should 
tax  the  defendant  his  costs,  and  that  the  defendant  should  retain  them  out  of 
the  balance  certified  by  the  master  to  be  in  his  hands,  and  pay  the  residue  in- 
to the  bank  to  the  credit  of  the  cause.  Under  this  decree  the  defendant  had 
been  twice  served  with  a  warrant  to  bring  in  his  costs  to  be  taxed,  but  with- 
out effect. 

Mr.  Roupell,  for  the  plaintiff,  now  moved  that  the  defendant  might  be  order- 
ed to  pay  the  whole  of  the  balance  into  the  bank.  But  the  Vice  Chancellor 
refused  the  motion,  saying  that  it  sought  to  alter  the  decree  made  upon  further 

[1]  Tide  WeUbiUn>ed  w.  Jonu,  1  Sim.  iL  Stu.  40. 
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directions,  and  that  the  proper  course  was,  to  move  that  the  defendant  might, 
within  a  limited  time,  bring  in  his  bill  of  costs  to  be  taxed. 


[•96]  •Fairfield  v.  Weston. 

1834,  5th  July.— TVmier. 

Whether  the  grantor  of  an  annaity,  eharged  upon  the  rents  and  profits  of  an  estate,  with  the  usual 

demise  to  a  trustee,  has  a  right  to  cut  timber  for  his  own  use  and  profit,  the  estate  being  inade* 

quate  to  the  payment  of  the  charges  upon  it. — Qiiere. 

The  plaintiff  was  entitled  to  an  annuity  granted  to  him  by  the  defendant 
Wcstun,  and  charged  upon  certain  estates,  part  of  which  was  described  as 
woodland,  of  which  Weston  was  tenant  for  life,  unimpeachable  of  waste,  and 
further  secured  by  a  demise  of  the  estate  to  a  trustee  for  a  term  of  years.  The 
bill  was  filed  against  Weston  and  iheother  incumbrancers  on  the  estate,  whose 
charges  were  subsequent  to  the  plaintiff's.  After  an  order  obtained  by  the 
plaintiff  for  the  appointment  of  a  receiver,  the  defendant  Westoni  who  was 
abroad,  thiough  the  intervention  of  an  agent,  sold  some  timber  standing  upon 
the  estate,  to  George  Marshall,  who  proceeded  to  cut  it.  A  supplemental  bill 
was  filed  against  Marshall  for  an  injunction  to  restrain  him  from  carrying  off 
the  timber  already  cut,  and  from  cutting  any  more  timber.  It  appeared  that 
the  yearly  amount  of  the  various  incumbrances  on  the  estate  considerably 
exceeded  the  yearly  rents  and  profits.  A  motion  was  now  made  for  the  in- 
junction, and  also  for  a  reference  to  the  master,  to  inquire  whether  it  was  for 
the  benefit  of  the  incumbrancers  that  the  contract  with  Marshall  should  be 
performed  ;  and,  if  the  master  should  be  of  opinion  that  the  contract  should  be 
performed,  then  that  Marshall  might  proceed  in  the  cutting  of  timber  according 
to  his  contract*  on  his  undertaking  to  pay  the  price  into  court  to  the  credit  of 
the  cause. 

Mr.  Ching  for  the  motion. 

Mr.  Sugdennnd  Mr.  Withamjor  the  defendant  Weston,  insisted  that  the  rents 
and  profits  upon  which  the  annuity  was  charged  did  not  include  the 
[*07]    profits  of  the  *timber,  and  the  right  to  cut  and  sell  timber  remained  in 
the  defendant  Weston. 

Mr.  Merivale^  Mr.  Parker^  Mr.  Lynch,  and  Mr.  Richards,  for  the  other 
parties. 

The  cases  cited  as  to  the  right  to  cut  timber,  were  Bray  v.  7racy,(a)  New- 
digaU^a  case.ip)  Gill  v.  Pindon,(c)  Comyns*'  Digcst,(d)  Davis  v.  Duke  of 
Marlborough. (e) 

The  Vice-chancellor  : — The  question  is  not  whether  the  annuitant  or  the 
trustee  of  his  term  has  a  right  to  cut  timber ;  but  whether,  the  timber  being 

(a)  Bh  W.  Jones,  51.      (h)  Moor,  79.    -(e)  Omy,  M.      {d)  Waste  (C.  5.)      (e)  9.Swan.  ISl . 
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cut  by  the  grantor,  the  annuitant  has,  or  not,  a  right  to  be  paid  out  of  the 
price,  as  a  pnrt  of  the  profit  oF  the  estate  charged  with  the  annuity.  The 
trustee  not  being  unimpeachable  of  waste  clearly  cannot,  as  a  termor,  cot  the 
timber.  I  rather  apprehend  that  the  general  charge  of  the  annuity  upon  the 
rents  and  profits  of  the  estate  would  include  the  profits  of  timber,  unless  the 
Word  profits  is  upon  the  whole  deed,  having  reference  to  the  uses  of  the  term, 
to  receive  here  a  more  limited  sense.  But  this  is  not  the  proper  season  to  enter 
more  fully  into  this  question. 

The  receiver  is,  as  between  the  parties  to  the  suit,  to  be  considered  as  ap- 
pointed from  the  date  of  the  order  of  reference  to  the  master ;  and  after 
the  date  of  that  order  the  defendant  Weston  was  not  at  liberty  to  •ex-  [•98] 
ercise  any  right  of  ownership  upon  the  estate,  without  the  authority  of 
the  court.  The  interest  of  the  incumbrancers  requires  that  Marshall  should 
be  at  liberty  to  proceed  in  the  cutting  of  the  timber :  but  I  will  secure  the 
price  in  order  that  the  right  to  the  value  may  be  decided  upon  the  hearing  of 
the  supplemental  suit. 

By  an  arrangement  between  the  parties  Marshall  undertook  to  pay  the  price 
of  the  timber  into  court. 

*'  All  parties  by  their  counsel  waiving  the  inquiry  whether  the  contract  for 
the  sale  of  timber,  entered  into  by  the  defendant  J.  W.  Weston,  by  his  agent, 
and  in  the  pleadings  mentioned,  is  a  fair  contract,  and  such  as  ought  to  bo 
carried  into  eflfect,  this  court  doth  order  that  the  defendant,  George  Marshall 
bo  at  liberty  to  remove  the  rest  of  the  oak  timber  trees  felled  and  now  remain- 
ing in  and  upon  the  estates  and  premises  in  the  pleadings  mentioned,  with  the 
bark,  lops,  and  tops  thereof;  and  it  is  ordered  that  the  said  George  Murshall 
do  pay  the  amount  of  the  valuation  of  the  timber,  in  the  pleadings  mentioned 
making  the  deduction  allowed  by  the  contract  in  case  of  payment  before  the 
29th  of  September  next,  the  residue  of  such  amount  to  be  verified  by  afli- 
davit,  into  the  bank,  with  the  privity  of  the  accountant  general  in  trust  in  this 
cause,   dec." 

Reg.  Lib.  A.  1823.  f.  1542, 


•Noel  v.  Lord  Walsingham.  t*®0] 

1824,  5th  Jaly* — Portion*. — Satufaetion. 

A  father  being  tenant  for  life  under  hie  mairiage  tettlement  with  power  to  appoint  the  abaree  in 
whfch  hia  younger  children  were  to  take  a  aom  to  be  raiaed  for  their  portions,  having  ezeroiaed 
the  power  by  hia  will,  afterwards  made  a  proriaion  for  one  of  his  daaghten^  took  a  release  from 
her  of  her  portion,  and  by  a  codicil  revoked  the  appointment  in  his  will,  so  far  aa  it  reapocted 
her.  Held  that  her  shire  did  not  smk  into  the  freehold,'  or  belong  to  his  reeidoary  legatee,  hot 
that  the  other  yoonger  ohildren  were  entitled  to  the  whole  fund. 

By  the  niarriage  settlement  of  Paul  Cobb  Methuen,  Esq.  the  father  of  the 
plaintiff  Mrs.  NoeU  dated  in  April  1776,  certain  nuinors  and  other  heredita- 
VoL.  IL  8 
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menls  in  the  counties  of  Wiits»  Gloucester  and  Somerset,  were  conveyed  to 
the  use  of  Paul  Cobb  Methuen  during  his  natural  life,  with  remainder  to  the 
use  of  trustees  to  preserve  contingent  remainders,  with  romaioder  to  the  use 
of  certain  other  trustees,  for  the  term  of  five  hundred  years,  and.  subject 
thereto,  to  the  use  of  the  first  and  other  Bons  of  the  marriage  successively  in 
tail  male,  with  divers  remainders  over.  The  trusts  of  the  term  of  five  hun- 
dred years  were,  in  case  there  should  be  two  or  more  children  of  the 
marriage  other  than  an  eldest  or  only  son,  to  raise  thp  9um  of  15,000i.  for  their 
portions,  in  such  shares  and  proportions  as  Paul  Cobb  Methuen  should,  by  any 
writing  under  his  hand  and  seal,  or  by  his  last  wilt  and  testanoent,  or  any 
codicil  thereto,  appoint,  and,  in  default  of  such  appointment,  to  be  equally  divi- 
ded amongst  them  ;  the  shares  to  become  vested  at  the  usual  periods,  but  not 
to  be  payable  until  six  mpnths  after  the  decease  of  Paul  Cobb  Methuen,  and 
then  to  be  paid  with  interest  from  his  death  after  the  rate  of  four  per  c^U  per 
annum,  and  not  sooner,  unless  Paul  Cobb  MethueQ  should  by  writing  under 
his  hand  direct  such  portions,  or  any  part  thereof,  to  be  raised  and  paid  in  bis 
lifetime.  Provided  that,  if  Paul  Cobb  Methuen  should  in  his  lifetime  give  or 
advance  unto  or  for  any  child  or  children  of  the  marriage  entitled  to  portions, 
under  the  trusts  of  the  term  of  five  hupdred  years,  any  sum  or  sums  of 
money,  lands^  teo/ements,  goods  or  chijitt^ls  for  or  towards  the  ad- 
[*]00]  vancenrient  *and  preferment  of  ^jiich  child  or  children  respectively  io 
marriage,  pr  otherwise,  thei^  SM9b  suni  and  sums  of  money,  and  the 
value  of  such  lands,  tenements,  goods  and  chattels,  should  be,  and  be  deemed, 
accounted  and  taken  as  and  for  part,  if  less,  and,  if  as  niuch  or  more,  for  the^ 
whole  of  the  portions  and  provisions  before  provided  and  appointed  to  be  raised 
to  and  for  him,  her  or  them  respectively,  unless  Paul  Cobb  Methuen  should 
by  writing  under  his  hand  signify  and  declare  the  contrary* 

There  was  issue  of  the  marriagp  four  ^ons  and  five  daughters  ;  (that  is  to 
say,)  the  defendant  Paul  Methuen  the  eldest  son,  Charles  Lticas  Methuen,  J^ba 
Andrew  Methuen,  Matilda  Lady  Walsingham,  Catherine  Matilda  Plumptree, 
the  Rev.  Thomas  Anthony  Methuen,  the  plaintifT  Cecilia  Penelope  Noel, 
Gertrude  Grace  O^Bryen  and  Ann  Christian  Methuen. 

Paul  Methuen,  the  fiatherof  Paul  Cobb  Methuen,  by  his  will  dated  the  10th 
of  April  1793,  devised  certain  manors  and  hereditaments  to  trustees,  upon 
trust,  upon  ihe  request  of  Paul  Cobb  Methuen,  to  selland  dispose  thereof,  and 
upon  the  receipt  of  the  purchase  money,  to  pay  the  sum  of  20,000/.  amongst 
the  younger  sons  of  Paul  Cobb  Methuen,  in  case  they  should  attain  the  age 
pf  twenty-one  years,  in  such  shares  a^  Paul  Cobb  Meihp^n  should  think  fitting ; 
and  he  thereby- declared,  tliat  the  20,00Q/.  when  so  pcud  to  such  younger  sons, 
should  be  accepted  by  them  io  full  satisfaction  of  their  shares  of'  the  sum  of 
15,000/.  provided  for  the  portions  of  the  younger  children  of  Paul  Cobb  Me- 
thuen by  his  marriage  settlement,  and  that  the  15,000/.  should  then  be  left  to 
be  shared  amongst  his  remaining  younger  children. 
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In  1795  the  testator  died. 

^PreriottS  to  the  nrarringeof  Lord  and  Lady  Walsingham,  Paul  ['^^^l] 
Cobb  MethoeiK  by  an  indenture  dated  the  12th  of  May  1804,  appoint- 
ed thai  the  sum  of  3,000/.  should  be  Lady  Walsingham's  share  of  the  15,0D07. 
By  a  deed-poll,  dated  the  Hth  of  May  1804,  and  executed  by  Lord  and 
Lady  Walsingham  and  Paul  Cobb  Methoen;  in  consideration  of  certain  sunM 
of  money  having  been  advanced  and  paid,  or  secured  to  be  paid,  by  Paul  Cobb 
Methuen  on  Lady  Walsingham's  marriage,  to  her  husband  and  the  trustees  of 
her  marriage  settlement,  the  sum  of  3fiMl.  so  appointed  in  favor  of  Lady  Wal- 
singham*  and  all  interest  she  or  her^  husband  might  claim  in  respect  thereof, 
was  assigned  to  Paul  Cobb  Methuen,  his  executors,  administrators  and  assigns, 
absolutely. 

And  Christian  Methuen  died  intestate  in  the  lifetime  of  her  father,  having 
previously  attained  the  age  of  twenty-one  years ;  and  the  defendant  Paul 
Methuen^,  after  his  father's  decease,  took  out  letters  of  administration  to  her 
estate. 

Paul  Cobb  Methuen,  by  his  will  dated  the  12th  of  October  1809,  directed  the 
estates  and  hereditaments  out  of  which  the  20,000/.  was  to  be  raised,  to  be  sold* 
and  the  trustees  to  stand  possessed  of  the  purchase  money  upon  trust,  as  to  the 
sum  of  1,000/.  part  thereof,  for  bis  second  son  Thomas  Anthony  Methuen,  his 
executors,  administrators  attri  assigns,  to  be  paid  immediately  after  his  de* 
cease ;  and,  as  to  the  sum  of  9,000/.,  in  trust  for  his  third  son  Charles  Lucas 
Methuen  ;  and,  as  to  the  sum  of  10,000il,  in  trust  for  his  youngest  son  John 
Andrew  Methuen.  And  he  thereby  directed,  in  further  pursuance 
*or  the  will  of  Paul  MethueD,  that  the  15,000/.  by  his  marriage  settle-  [*102] 
ment  diroct^d  to  be  raised  and  paid  unto  his  younger  chtldien,  should 
be  paid  to  his  daughters  only,  except  Lady  Walsingham  (and  to  whom  on  her 
marriage  he  had  paid  the  sum  of  7,000/.  in  lieu  of  any  share  she  might  have 
been  entitled  to  of  the  sum  of  15,000/.)  in  equal  shares  and  proportions,  and  in 
such  manner  as  the  same  was  directed  to  be  paid  to  his  younger  children  by 
his  settlement* 

By  a  deed-poll  dated  the  15th  of  June  1813,  Thdmas  Anthony  Methuen,  in 
consideration  of  a  sum  of  money  advanced  and  secured  to  him  by  Paul  Cobb 
Methuen,  released  unto  Paul  Cobb  Methuen  and  his  heirs  all  his  right,  title  and 
interest  in  and  to  the  manors  and  other  hereditaments  comprised  in  the  settle- 
meat  and  will  of  Paul  Methuen,  and  charged  with  the  paynient  of  his  portbn 
as  one  of  the  younger  children  of  Paul  Cobb  Methuen. 

By  a  deed-poll  dated  the  8Ist  of  March  1815,  Gertrude  Grace  Methuen^ 
afterwards  Lady  Edward  (JBcyen,  in  cousideratioA  of  10,000/.  secured  fot 
her  by  Paul  Cobb  Methuen,  released  to  Paul  Cobb  Methuen  and  his  heirs  all' 
her  right,  title  ai)d  interest  in  or  to  the  manors  and  hereditaments  comprised  in 
the  settlement  charged  with  the  payment  of  her  portion  as  one  of  the  younger 
children  of  Paul  Cobb  Methuen ;  so  that  neither  she,  her  heirs,  executors,  ad- 
ministralors  or  assigns,  nor  any  other  person  or  persotis  in  trust  for  her  or 
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them,  or  in  her  or  their  name  or  names,  or  in  the  name,  right  or  stead  of  her 
or  any  of  them,  might,  by  virtue  of  such  indentures,  or  by  any  other  ways  or 
means  whatsoever,  thereafter  have  or  demand  any  right,  title  or  in- 
[*103]  terest  of,  in,  to  *or  out  of  the  same  manors,  messuages,  lands  or  here- 
ditaments in  respect  of  her  share  or  proportion  of  such  sum  or  sums  of 
money  so  directed  to  be  raised  for  such  provision  as  aforesaid,  but  that  she, 
her  heirs,  executors,  administrators  or  assigns,  and  every  of  them,  and  all  and 
every  person  or  persons  whomsoever  claiming  by,  from,  through  or  under  her 
or  them,  from  all  estate,  right,  title,  property,  claim  or  demand,  of,  in,  to  or  out 
of  the  same  manors,  messuages,  lands,  hereditaments  and  premises,  or  any  of 
them,  or  any  part  thereof,  should  be  thereby  for  ever  excluded  and  debarred. 
Paul  Cobb  Methuen  made  a  codicil  to  his  will,  dated  the  1st  of  April  1815 ; 
and,  after  reciting  his  will,  and  an  indenture,  whereby,  in  contemplation  of  the 
then  intended  marriage  between  his  daughter  Grertrude  Grace  with  Lord  Ed- 
ward O'Bryen,  10,000/.  had  been  paid  to  her,  or  for  her  benefit,  as  a  marriage 
portion,  he,  in  consideration  of  such  provision  so  made 'for  his  daughter  (Ser- 
trude  Grace,  did  thereby  revoke,  annul  and  make  void  the  direction  and  ap- 
pointment so  by  him  before  made  in  and  by  his  will  or  otherwise,  with  respect 
to  the  sum  of  15,000/.  so  far  only  as  respected  his  daughter  Gertrude  Grace 
and  her  share  or  proportion  of  the  same  respectively,  but  not  further  or  other- 
wise with  respect  to  his  other  daughters,  except  Lady  Waisingham. 

Paul  Cobb  Methuen  died  sometime  in  the  year  1816 ;  and,  after  his  decease, 
administration,  with  his  will  and  codicil  annexed,  was  granted  to  the  defendant 
Paul  Methuen,  his  eldest  son,  and  residuary  legatee. 

Mrs.  Noel  and  Mrs.  Plumptree  married  after  their  father's  death. 
[*104]  *The  bill  charged  that,  under  the  circumstances  before  stated,  the 
plaintifl^  Mrs.  Noel,  became  entitled  to  share  with  her  sister  Mrs* 
Plumptree,  in  the  whole  of  the  15,000/.,  together  with  interest  after  the  rate 
of  four  per  cent,  per  annum  from  the  decease  of  Paul  Cobb  Methuen,  in  equal 
moieties :  and  it  prayed  that  the  trustees  of  the  term  of  five  hundred  years 
might  be  directed  to  raise  the  15,000/.  in  pursuance  of  the  trusts  of  the  settle- 
ment ;  and  that  Mrs.  Noel  might  be  decreed  to  be  entitled  to  a  moiety  of  that 
sum,  with  interest  after  the  rate  of  four  per  cent,  from  her  father's  decease. 

The  defendant  Paul  Methuen,  by  his  answer,  submitted  that  Mrs.  Noel  was 
not  entitled  to  share  with  Mjrs.  Plumptree  in  the  15,000/.,  in  equal. moieties,  for 
that  Thomas  Anthony  Methuen,  not  having  received  an  adequate  or  reasona- 
ble share  with  his  other  younger  brotheraout  of  the  20,000/.  nor  having  made 
any  election  to  accept  that  provision  in  lieu  of  the  provision  made  for  him  by 
the  scttlemen\  was  entitled  to  share  with  his  four  sisters  in  the  12,000/., 
being  so  much  of  the  15,000/.  as  remained  after  the  appointment  of  the 
3,000/.  to  Lady  Wnlsingham ;  and  that,  being  so  entitled,  Thomas  Antho- 
ny Methuen,  in  consideration  of  a  sum  of  money  advanced  to  him  by 
Paul  Cobb  Methuen,  by  the  deed-poll  of  the  15th  day  of  June  1813,  as- 
signed to  Paul  Cobb  Methuen  all  his  right  and  interest  both  in  the  20,000/, 
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and  15.000/.,  and  that  thereupon  the  same  fell  into  and  formed  part  of  Paul 
Cobb  Methuen's  residuary  personal  estate,  and  then  belonged  to  him  the  de- 
fendant Paul  Methuen  as  Paul  Cobb  Methuen's  executor  and  residuary  lega- 
tee. And  he  insisted  that,  in  consequence  of  the  release  or  assignment  made 
by  Lady  Edward  CBryen  to  Paul  Cobb  Methuen,  and  also  of  the  revocation 
contained  in  the  codicil  as  to  her  share,  Mrs.  Noel  and  Mrs.  Plumptree 
^became  entitled  to  two-thirds  only  of  the  3,000/.  in  equal  shares,  and  [*105l 
that  the  remaining  third,  in  consequence  of  the  revocation  contained  in 
the  codicil,  fell  into  the  residue  of  the  testator's  personal  estate  ;  and  that,  as 
to  the  sum  of  12,000/.,  two-thirds  thereof,  after  deducting  2,400/.,  the  share  of 
Thomas  Anthony  Methuen,  were  divisible  between  Mrs.  Noel  and  Mrs. 
Plumptree  in  equal  shares  ;  and  that,  of  the  remaining  3,200/.,  2,400/.  being 
the  amount  of  the  original  share  of  Lady  Edward  CVBryen,  by  virtue  of  the 
release  or  assignment  became  the  property  of  the  testator,  and  fell  into  the 
residue  of  his  personal  estate,  to  which  he  the  defendant  Paul  Methuen  was 
entitled  as  aforesaid  ;  and  that  800/.  the  remainder  of  the  12,000/.,  being  left 
altogether  unappointed,  became  divisible  between  the  personal  representative 
of  Paul  Cobb  Methuen,  as  the  assignee  of  Thomas  Anthony  Methuen,  Mrs, 
Plumptree,  Mrs.  Noel  and  the  personal  representative  of  Ann  Christian  Me- 
thuen, in  equal  shares. 

The  defendants  Charles  Lucas  Methuen  and  John  Andrew  Methuen  by 
their  answer  said  that,  in  consequence  of  the  appointment  made  to  them  by 
Paul  Cobb  Methuen,  of  the  sums  of  9,000/.  and  10.000/.  out  of  the  20,000/. 
bequeathed  by  the  will  of  Paul  Methuen,  and  which  they  had  agreed  to  accept 
in  lieu  of  their  share  in  the  provision  made  for  them  by  the  settlement,  they 
claimed  no  right  or  interest  in  or  to  the  15,000/. 

The  defendant  Paul  Mildmay  Methuen  was  the  eldest  son  of  the  defendant 
Paul  Methuen,  and  as  such  was  entitled  to  the  first  estate  of  inheritance  in  the 
premises.  He,  by  his  nnswer,  insisted  that  by  virtue  of  the  two  deeds- 
poll  or  releases  made  by  Thomas  Anthony  Methuen  •and  Lady  Ed-  [•106] 
ward  CBryen,  their  shares  it)  the  15,000/.  were  released  to  Paul 
Cobb  Methuen,  as  the  owner  of  the  freehold  of  the  hes-editaments  out  of  which 
that  sum  was  to  be  raised  ;  and  that  therefore  those  shares  became  wholly 
extinguished. 

Mr.  Home  and  Mr.  Inman  for  the  plaintiffs. 

Mr.  Sugden  and  Mr.  Spurrier  for  the  defendant  Paul  Methuen  : — The  re- 
lease taken  from  Lady  Walsingham  was,  in  effect,  an  assignment,  though  it 
certainly  does  contain  words  of  rclease.(a)  But  it  has  all  the  operation  of  an 
assignment :  and  there  would  be  no  difficulty  in  this  case  but  for  the  decision 
in  Folkes  v.  Western.(b)     According  to  the  authority  of  that  case,  Paul  Cobb 

(a)  TIm  deed,  u  lUted  in  the  brief,  wm  mn  aaeignment  only. 

(h)  9  Ve««  456.  See  Mr.  Sugden'e  obtor?ationi  upon  thie  ease  in  hie  Treatise  of  Powen,  p.  561 ,  3d 
ed. 
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Meihuen  was  incapable  of  purchasing,  by  advancemenl  lo  his  daughter,  any 

share  in  the  fund.     The  course  frequently  adopted  upon  the  nmrriagrs  of  the 

younger  members  of  a  family,  for  whom  portions  are  provided  under  their 

parent's  settlement,  ia^this.  the  father  advances  the  anK>unt  of  the  portion  and 

takes  an  assignment  of  the  portion  itself.     If  Folkes  v.  Western  were  carried 

lo  its  full  extent,  il  would  prevent  a  father  from  advancing  a  child  his  portion. 

But  that  case  ia  not  law  ;  and,  so  far  as  regards  the  argument  on  the  un* 

certainty  of  the  share,  the  decision  is  clearly  founded  in  error.     The  child 

there  had  a  vested  interest  in  the  fund,  subject  only  to  the  power  of 

[*107J    appointment.     What  *the  court  would  hold  in  such  a  case  would 

probably  be,  that  the  share  of  the  child  bargained  for  by  the  father,  is 

the  vested  share  of  the  child,  subject  to  the  appointment.     The  case  of  Pitt  v. 

Jackson^  or  Smlh  v.  Lord  Camelford^c)  is  directly  contrary  to  Folkes   ▼• 

Western.    Besides,  that  case  differs  from  this  in  the  following  points:  there 

the  daughter's  3hare  was  undefined  ;  here  it  is  defined  by  the  appointment  of 

the  12th  of  May  1804 :  there  the  father  took  no  assignment  of  bis  daughter's 

portion,  so  that  it  remained  for  the  court  to  say  whether  the  advancement 

was  or  was  not  a  satisfaction  of  the  portion ;  here  the  father  took  an  actual 

assignment  of  Lady  Walsingham's  portion,  and  thereby  secured  to  himself  the 

benefit  of  it. 

In  this  viewof  the  case  there  still  remained  13,0002.  of  the  original  fund  to 
be  divided  amongst  the  daughters.  By  his  will  he  disposes  of  that  sum,  and 
4>f  the  3,000/.  which  he  had  bought  of  Lady  Wal8ingham.((/) 

In  June  1813,  Thomas  Anthony  Methuen  released  all  his  right,  title  and  in* 
terestin  the  hereditaments  charged  with  his  portion  to  Paul  Cobb  Methuen  and 
his  heirs.     The  word  '*  heirs"  is  used  here  incorrectly.    For  the  heirs  of  this 
gentlemun  never  could  have  any  claim  to  this  portion.     But  the  son 
(*108]    meant  by  this  ^'release  to  give  eflfect  to  the  disposition  made  by  lus 
father's  will. 
The  testator  next  makes  a  provision  for  Lady  Edward  O'Bryen,  and  takes 
a  release  from  her  of  her  portion  under  the  settlement.     He  then,  by  his  codi- 
cil, revokes  the  appointment  made  by  his  will,  so  far  as  it  respected  her.  This 
revocation  has  the  effeclj  either  of  giving  that  lady's  share  of  the  15,000/.  under 
the  will  to  her  two  other  sisters,  Mrs.  Noel  and  Mrs.  Plumptree,  or  of  wholly 
withdrawing  it  from  the  operation  of  the  will.     It  is  impossible  to  support  the 
former  pf  these  propositions  ;  for  there  are  no  words  of  gift  in  the  codicil.  The 
latter  of  them  is  therefore  to  be  maintained  ;  and  the  consequence  is  that  Mr. 
Paul  Methuen  is  entitled  to  the  5,000/.  as  undisposed  of. 
If  the  will  and  codicil  were  lo  be  wholly  disregarded  Mr.  Paul  Methuen 

(e)  3  Bro.  C.  C.  51,  and  2  Vei.  jun.  698. 

{d)  Dora  it  not^ppear  from  Paal  Cobb  Metliaen  not  keeping  these  sums  distinct  in  his  will,  bnt 
mentioning  them  as  one  entire  earn  of  15,0001*  by  bis  rawriafe  aeUlemeot  provided  and  directed  to 
be- raited  and  paid  araongat  hia  yoimger  ohildreD,  that  be  did  not  eonaider  hJAiself  aa  the  pnrehaecr  of 
the3,000U 
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vfnuld  be  entitled  to  6.000/.  of  the  15.000/.;  tor  ho  wnuKJ  be  entitled  to  one  sum 
of  3.000/.  as  ihe  purchaser  of  Lady  Walsingham's  share,  and  to  another  sum 
of  the  same  amount,  as  the  purchaser  of  Lady  Ekiward  O'Bryen^  share.  So 
that  the  least  that  he  can  be  entitled  to,  in  any  view  of  the  case,  is  6,000/. 

At  all  events,  if  these  instruments  are  Considered  to  operate  as  reieasosonly 
of  these  portions.  Mr.  Paul  Mothueo  is  entitled  to  the  benefit  of  them  as  tenant 
for  life  of  the  estates  on  which  the  portions  were  charged. 

Sir  Griffin  Wibon  and  Mr.  Knight  for  Paul  Miidmay  Methoea  :«^Itis  pro- 
vided by  the  settlement  that  if  the  father  should,  in  his  lifetime,.ad« 
yance  any  of  the  children  ^entitled  to  portions  under  it,  such  advance*  [*109] 
ment  should  be  considered  as  a  satisfaction  of  that  child's  portion,  un- 
less the  father  should  declare  the  contrary  in  writing.  Under  that  provisOf 
an  advancement  at  once  extinguishes  the  share  of  the  advanced  child,  unless  a 
declaration  is  made  to  the  contrary. 

If,  therefore,  Paul  Cobb  Methuen  did  not  mean  Lady  Walsingham*s  share  to 
sink  into  the  freehold,  he  ought  to  have  declared  so,  and  not  .to  have  taken  an 
assignment  of  it  from  her. 

Supposing,  however,  that  the  assignment  is  considered  as  tantamount  to 
such  a  declaration,  then  the  question  is  whether  Lady  Edward  O'Bryen's 
5,000/.  or  any  part  of  it,  is  to  be  raised.  There  is  a  marked  distinction  between 
the  conduct  of  the  father  on  Lndy  Walsingham's  marriage  and  on  Lady  Ed- 
ward CBryen's.  On  the  former  he  makes  an  appointment  of  a  share  and 
takes  an  assignment  of  that  sliare.  On  the  latter  he  neither  makes  an  appoint* 
ment  nor  an  assignment,  but  simply  takes  a  release,  as  having  nn  interest  ii> 
the  estate  as  tenant  for  life.  If  he  intended  to  give,  by  the  codicil,  Lady  Ed- 
ward O'Bryen's  share  to  his  two  other  daiighters,  he  could  not  do  so,  because 
it  had  been  extinguished  by  the  release.  But  he  liad  no  such  intention.  For 
if  he  had  so  intended  he  knew  how  to  declare  so,  and  wotild  have  done  it,  and 
not  have  simply. revoked  the  appointment  in  her  favor.  We,  thereforoi  con» 
tend  that  5,000/.  of  the  15,000/.  was  extinguished. 

Mr.  Roupell^  Mr.  MiUer^  Mr.  Christie  and  Mr.  Bbinti  appeared  for  the 
other  defendants. 

*The  Vice  Chancellor  : — Mr.  Paul  Cobb  Methuen  became  the  pur-  [*1 10] 
chaser  of  the  3,000/.  which  he  had  appointed  to  Lady  Walsingham  ;  and 
that  sum,  not  being  more  than  her  equal  aliquot  ehare  of  the  i5,000/«,  it  might  be 
difficult  to  question  the  validity  of  that  appointment  or  purchase,  if  the  interest  of 
any  party  required  it ;  which  doea  not  happen  to  be  the  case.  By  the  death 
of  the  daughter,  Ann  Christian,  in:e$tate,  after  she  had  attained  twenty-one, 
Mr.  Paul  Cobb  Methuen  being  entitled  to  administer  to  her,  his  executor  could 
now  have  claimed  her  share  in.  any  part  of  the- 16,000/.  which,  if  unappointed* 
would  have  devplved  upon  her  representative.  Mr.  Paul  Cobb  Methuen  could 
npt  have  appoioted  any  share  after  her  death  to  her  representatiws,  if  he  had 
not  been  ejc^titled  to  fill  thai  character  himself.    WheO'  Mr.  Paul  Cobb  Me- 
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thuen  made  his  will  in  October  1809,  he  had  full  power  lo  give  the  15,000/. 
to  his  other  daughters  in  exclusion  of  Lady  Walsingham. 

The  only  questions  in  the  cause  appear  to  me  to  arise  upon  the  subsequent 
transactions  with  respect  to  Lady  Edward  O'Bryen's  portion. 

By  the  terms  of  the  settlement  any  advance  made  by  the  father  in  his  life- 
time was  to  be  taken  in  or  towards  satisfaction  of  the  portion  provided  by  the 
settlement  for  a  younger  child,  unless  the  father  should  declare  the  contrary. 
I  apprehend  the  true  construction  of  this  provision  is  that,  if  the  father  make 
an  advance  to  an  object  of  the  settlement,  without  any  declaration  or  inten- 
tion in  respect  to  it,  the  advance  operates  to  the  exoneration  of  the  estate 
charged  with  the  portion ;  but  that  the  father  is  at  liberty  to  declare  that  the 

child  advanced  shall,  notwithstanding,  receive  its  full  portion ;  or  is  at 
[*111]    liberty  to  ^consider  himself,  pro  tanto^  the  purchaser  of  the  portion, 

and  to  declare,  in  effect,  that  it  shall  remain  a  charge  upon  the  estate 
for  his  benefit.  The  question,  then,  with  the  settled  estate  is,  whether  Mr.  Paul 
Cobb  Methuen  has  declared  any  intention  that,  notwithstanding  the  advance 
made  to  Lady  Edward  O'Bryen,  her  share  of  the  15,000/.  should  continue  a 
charge  upon  the  settled  estate,  in  order  to  remain  at  his  disposition  ?  I  con- 
cur with  the  argument  for  the  personal  representative  of  Mr.  Paul  Cobb  Me- 
thuen, that  the  deed-poll  of  Lord  and  Lady  O'Bryen  of  the  Slst  March  1815, 
may,  under  the  circumstances^  be  treated  as  an  assignment  of  her  interest  in 
the  15,000/.  to  her  father';  and  I  take  the  true  intent  and  effect  of  his  codicil 
to  be,  not  to  leave  one-third  of  the  15,000/.  unappointed  ;  but,  as  his  will  had 
given  the  15.000/.  equally  between  his  daughters  except  Lady  Walsingham, 
that  the  intention  of  the  codicil  was  further  tj  except  Lady  Edward  O^Bryen, 
and  to  give  the  15,000/.  equally  between  the  two  other  daughters,  and  the 
declaration  of  my  decree  will  be  accordingly. 

I  may  add  that,  having  carefully  considered  the  case  of  Folkes  and  Western, 
I  do  not  concur  in  the  observation  made  at  the  bar,  that  there  is  error  in  that 
decree ;  inasmuch  as  it  was  not  declared  that  the  father  was  a  purchaser  of 
Mrs.  Lloyd's  share.  There  was,  in  that  case,  no  expressed  intention  on  the 
part  of  the  father  to  that  effect.  I  have  more  difficulty  as  to  that  part  of  the 
decree  which  declares  that  Mrs.  Western,  the  mother,  had  lost  her  power  of 
appointment.  The  settlement  gave  her,  in  the  event  which  happened  of  her 
surviving  her  husband,  a  power  to  appoint -the  whole  fund  to  any  one  child  ; 

and  the  act  of  the  husband  in  providing  a  satisfaction  for  one  child 
[*112]    could  not,  I  think,  deprive  the  widow  of  her  *power  to  appoint  the 

whole  fund  to  the  only  other  child.  And  such  appointment  appears  to 
me  to  have  been  necessary  in  order  to  enable  the  only  other  child  to  take  the 
whole  fund  ;  for,  there  being  Jn  fact  no  appointment  either  >by  husband  or  wife 
in  favor  of  any  child,  the  consequence'  should  seem  to  be,  under  the  settle- 
ment, that  Mrs.  Strickland,  the  unprovided  child,  could  take  only  a  moiety  of 
the  unprovided  fund,  and  that  the  other  moiety,  which  by  the  terms  of  the 


CASES  IN  CHANCERY.  114 

1834.— Mavor  ▼.  Dry. 

setiiement  would  rest  ia  Mrs.  Lloyd*  the  provided  child,  would  sink  foe  the 
benefit  of  the  estate  charged,  if,  as  I  think,  the  father  could  not  be  considered 
as  a  purchaser,  but  would  otherwise  be  a  part  of  the  personal  estate  of  the 
father.  The  case  of  Bojfle  v.  7%e  Bishop  of  PeUrborough{c)  bears  strong- 
ly upon  this  view  of  the  case. 


•Mavor  c  DaY.(a)  [•113] 

1834,  33d  &  30th  HXj.^Amen^tmmt^CiUB. 

Plaintiff  by  bk  original  bill  aoocht  to  Mt  aside  a  deed.  After  the  answer  was  filed  he,  under  the 
Qsoal  order,  amended  the  bill  by  making  quite  a  diflerent  cace,  and  aonght  to  establish  the  deed.  • 
The  coort  ordered  him  to  pay  the  eosts  of  the  original  bill  and  of  certain  accounts  set  forth  in 
the  answer  in  compliance  with  the  prayer  of  that  bill,  and  the  eosts  of  the  motion. 

In  1816  one  Pyne  projected  a  literary  work  to  be  published  in  nunnbem  ; 
but  being  unable,  from  want  of  funds,  to  carry  his  design  into  execution,  he 
agreed  with  A.  Dry,  the  late  husband  of  the  defendant,  that  they  should  be- 
come partners  in  the  work ;  that  Dry  fthould  find  the  capital,  and  Pyne,  the 
labor  and  talent  necessary  to  complete  it;  and  that  the  profits  should  be  shared 
equally  between  them.  Several  numbers  of  the  work  were  publisTied  under 
this  agreement ;  but  before  the  work  was  completed  the  parties  agreed  to 
dissolve  partnership.  A  deed  dated  the  30th  of  October  1818  was  accor- 
dingly executed  by  them,  by  which  the  partnership  was  dissolved,  and  Pyne 
assigned  to  Dry  his  interest  in  the  copyright  and  the  other  efiects  of  the  part* 
nership ;  and  it  was  agreed  that  Pyne  should  publish  one  of  the  remaining 
numbers  at  the  end  of  every  two  months ;  that  Dry  should  pay  him  50/.  on 
the  publication  of  each  number,  and  500/L  on  the  completion  of  the  work,  pro- 
vided  it  should  be  finished  on  or  before  the  1st  of  July  1819.  Dry  died  in  April 
1820,  having  appointed  the  defendant  his  executrix.  In  April  1822  a  commis- 
sion of  bankupt  was  issued  against  Pyne,  and  the  plaintiff  was  chosen  his  as- 
signee. The  bill,  after  shortly  noticing  the  deed  of  dissolution,  insisted 
that  it  was  void,  as  having  been  executed  after  the  *act  of  bankruptcy  [*114] 
on  which  the  commission  issued,  and  that  the  partnership  continued 
till  Pyne's  bankruptcy,  and  prayed  for  an  account  of  the  copartnership  deal- 
ings and  transactions,  and  for  such  other  relief  as  the  plaintiff*  was  entitled 
to,  supposing  the  partnership  to  have  continued  as  alleged  by  the   bill. 

The  defendant  in  her  answer  insisted  that  the  deed  of  dissolution  was  valid. 
But  it  appeared,  by  the  accounts  set  forth  in  it,  in  compliance  with  the  prayer 

• 
(e)  1  Ves.  jun.  999 ;  and  3  Brv.  C.  C.  813. 

(a)  From  the  end  of  Trin.  term,  in  this  year,  ontil  the  1st  of  Norember  following,  the  Viee. 
Chancellor  was  compelled  to  diseontinae  his  sittings  by  severe  induvosilion.  Pating  that  interna 
the  Master  of  the  Rolls  presided  in  the  Vlce-Chaneellor's  court. 

Vol.  II.  9 
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or  the  bill,  that,  assuming  the  deed  of  dissolution  to  be  void  and  the  partner* 
ship  to  have  continued  till  Pyne^s  bankruptcy^  there  would  be  a  balance  of 
500/.  due  to  Dry's  estate.  Upon  this  the  plaintiflf  obtained  the  common  order 
to  amend  his  bill,  on  payment  of  209.  costs ;  and  under  that  order  he  entfrely 
varied  the  case  miade  by  his  bill,  and,  after  stating  fully  the  deed  of  dissolu- 
tion and  treating  it  as  valid,  he  prayed  that  it  might  be  established  and  carried 
into  effect. 

The  original  bill  consisted  of  122  folios,  78  of  which  were  omitted  in  the 
amended  bill.     The  amended  bill  contained  126  folios. 

The  number  of  folios  in  the  answer  was  226,  of  which  not  more  than  50  or 
60  related  to  the  contents  of  the  amended  bilk 

The  defendant  now  moved  that  the  original  bill  might  be  dismissed  with 
costs,  and  the  amended  bill  be  ordered  to  stand  as  the  original  bill ;  that  the 
plaintiff  might  be  ordered  to  pay  to  the  defendant  so  much  of  the  costs  of  the 
original  bill  and  answer  as  had  been  incurred  by  her  in  consequence  of  the 
claim,  made  by  the  plaintiff  in  his  original  bill,  to  have  an  account 
[*115]  taken  of  the  partnership  dealings  and  transactions,  and  the  ^consequent 
relief  prayed  respecting  the  same  ;  and  that  such  costs  might  be 
taxed  ;  that  till  they  were  paid  all  further  proceedings  in  the  suit  might  be 
stayed,  and  that  the  plaintiff  might  be  ordered  to  pay  the  costs  of  the  motion. 

Upon  notice  of  this  motion  being  given,  the  plaintiff's  attorney  made  an  af- 
fidavit, in  which  he  deposed  that,  from  the  answer,  although  it  appeared  ob- 
vious to  him  that  the  suit  as  originally  instituted  might  be  prosecuted  with 
success,  it  also  appeared  that,  by  amending  the  bill  and  seeking  to  establish 
the  deed  of  dissolution  set  up  by  the  answer,  the  bankrupt's  estate  would  be 
thereby  benefited  ;  inasmuch. as  it  appeared  to  him,  from  the  answer,  that  the 
consideration  moneys  therein  mentioned  to  liave  been  paid  to  the  bankrupt  had 
not  been  paid,  but  that  a  considerable  portion  thereof  still  remained  owing,  and 
that  no  matter  was  inserted  either  in  the  original  or  amended  bill  which  was 
foreign  or  immaterial  to  the  plaintiff's  case,  or  for  any  other  purpose  save  the 
legitimate  objects  of  the  suit. 

Mr.  Heald  and  Mr,  WhitmarshtXn  support  of  the  motion,  cited  Smith  v. 
Smitht{a)  and  said  that  in  that  case  the  defendant  had  miscarried  by  taking  a 
step  in  the  cause  before  he  made  the  motion ;  but  that  that  was  not  the  case 
here :  and  they  also  referred  to  Dent  v.  Wardel^{b)  and  Watts  v.  ManU' 
ing.{c) 

Mr.  Home  and  Mr.  Bridgman  for  the  plaintiff: — No  such  motion  was  ever 

made  as  that  an  amended  bill  should  stand  as  an  original  one.    If  the  court 

should  dismiss  the  original  bill,  what  would  become  of  the  answer  to 

[*1 16]    it  ?    The  original  and  the  amended  bill  form  *but  one  record,  and  your 

lordship  cannot  dismiss  the  former  and  retain  the  latter.    In  Smitk 

y.  Smith  an  order  in  the  nature  of  a  decretal  order  had  been  made.    The 

<a)  Coop.  141.  (6)  1  Dick.  339.  (e)  Ante,  vol.  I.  431. 
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merits  of  that  case  had  been  before  the  court,  and  the  plaintiflT  by  amending 
his  bill  attempted  to  make  a  new  case,  varying  not  only  Trom  that  made  by 
the  original  bill,  but  also  Trom  the  issue  directed  by  the  court.  In  order  to 
entitle  the  defendant  to  extra  costs,  a  case  of  particular  oppression  must  be 
shown :  Earl  of  Massertne  v.  Lfndon.{d)  No  such  case  has  t>een  made  out 
here.  The  piaintifT  was  a  trustee  for  himself  and  the  other  creditors  of  the 
bankrupt,  and  finding,  from  the  answer,  that  it  would  be  more  beneficial  for 
himself  and  those  with  whose  interests  he  was  entrusted,  that  the  deed  should 
be  established  than  that  it  should  be  set  aside,  he  would  not  have  done  his  duty 
unless  he  had  amended  his  bill  with  a  view  to  the  attainment  of  (hat  object. 

The  Master  or  toe  Rolls  : — The  rule  that  the  plaintiflT  shall  pay  205. 
costs  only  on  amending  his  bill,  does  not  bind  the  court  where  there  has  been 
great  oppression  and  vexation.  This  appears  to  me  to  be  a  ca^e  of  that 
nature.  The  original  bill  sought  to  set  aside  the  deed  of  dissolution.  To 
that  bill  Mrs.  Dry  put  in  a  long  answer  insisting  on  that  deed.  It  is  clear 
that  the  plaintiff  saw  that  if  he  went  on  with  the  suit  his  bill  would  be  dis- 
missed. He  then  alters  the  whole  form  of  the  bill,  and  seeks  relief  on  the 
foundation  of  the  deed.[l]  Then^  may  be  cases  in  which,  on  the  coming  in 
of  the  answer,  it  may  be  necessary  to  make  very  material  alterations  in  the 
bill,  on  account  of  disclosures  made  by  the  answer.  But  that  was 
not  the  case  here.  For  it  appears  that  the  ^plaintiflT  was  aware  of  this  [*117] 
deed  of  dissolution,  and  of  the  circumstances  under  which  it  was  exe- 
cuted at  the  time  of  filing  the  original  bill,  for  he  notices  it  in  that  bill.  I  think 
that  this  case  is  within  the  principle  of  the  decision  in  Bent  v.  Wardel; 
and  I  shall  therefore  give  the  defendant  the  costs  of  the  original  bill,  and  of  so 
much  of  the  answer  as  relates  to  the  accounts  of  the  partnership,  and  also  the 
costs  of  this  molion.[2] 


Reynolds  it.  Blare. 


1834,  15th  AQgnst— Fend#r  end  purehanr, — Coete, 

If  the  muter  report*  a(raiiist  the  title  to  an  etlmte  parehaaed  ander  &  decree,  the  porchftfer  will  be 
paid  the  coeti  of  the  reference  oat  of  the  fandi  in  the  eaiiie^ 

One  Chandler,  having  opened  the  biddings  for  lot  1  of  the  estates  sold  under 
the  decree  in  this  cause,  and  paid  a  deposit  of  40/.^  was  declared  the  purchaser 
of  it  at  the  re-sale.    The  master,  upon  the  title  being  referred  to  him,  reported 

(<<)  3  Bro.  C.  C.  991. 

[1]  A  plaintiff  may  vary  hie  eaee  by  an  amended  bill.  Pttd  r.  Ctt9§en  and  oth9r9,  Saaiie  d& 
BcnUy,  161.  Ma^dahn  CoUege  y.  Sibthorp,  1  Rosiell,  154 ;  Sadler  ▼.  LowiU,  1  MoUoy,  163.  Bat 
he  eannot  avail  hionelf  of  a  title  acquired  labeeqaent  to  the  filing  of  the  original  bill.  PUkingUn 
T.  WignaU,  3  Madd.  340. 

[3]  A  limilar  order  was  made  in  Strickland  v.  Strickland,  3  Bear.  343.  A  demurrer  doe*  not 
lie  to  an  amended  bill  for  referring  throughout  to  the  original  bill,  and  repeating  itfl  entire  content! 
and  prayer.    Peed  ▼.  Cuteen  and  others,  Saussc  ^  Scully,  161. 
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against  it.  Chandler  afterwards  died.  His  executors  now  moved  that  the 
accountant-general  nnight  be  directed,  out  of  a  sum  of  cash  standing  in  his  name 
to  the  credft  of  the  cause,  to  pay  to  them  the  deposit ;  and  that  it  might  be  re- 
ferred to  the  master  to  tax  their  costs  and  the  costs  of  the  motion,  and  that  the 
same  when  taxed  might  be  directed  to  be  paid  to  them  by  the  plaintiiT. 

Mr.  Turner^  in  support  of  the  motion,  cited  Fielder  v.  Higginn0n,{a)  and 
said  that  on  reference  to  the  register's  book,  it  appeared  that  the  purchase  in 
that  case  was  made  under  the  decree. 

Mr.  Knight  for  the  parties  in  the  cause : — ^Each  case  must  depend 
L*l  1 8]  upon  its  own  peculiar  ^circumstances.  If  this  had  been  a  bill  for  speci* 
fie  performance,  it  would  not  have  been  of  course  that  if  the  vendor 
failed  in  making  a  good  title  the  purchaser  could  get  his  costs.  The  title  of 
part  of  the  lot  was  under  a  mortgage  for  a  long  term  of  years,  which  had  not 
been  foreclosed ;  and  the  master  was  of  opinion  that  the  equity  of  redemption 
was  not  barred  by  length  of  time,  and  for  that  reason  reported  against  the  title. 

The  Master  of  the  Rolls  ordered  the  deposit,  and  the  costs  of  the  reference  of 
the  title  and  of  the  motion,  to  be  paid  out  of  the  cash  standing  in  the  accountant 
general's  name  to  the  credit  of  the  cause.(ft) 


[•119]  *LoNo  V .  Long. 

1833, 23d  NoTem1)er,  1894,  lltfa  May  and  9th  Norember.^Wartf  of  wurU-^SMttUmwU^^wria^ 
dietian, 

A  Imdy  entitled  to  a  fond  in  court,  married  the  day  after  ihe  came  of  age.  After  the  marriage  a 
■ettlement  of  her  property  was  made  on  her  and  her  hosband  for  their  livce,  and  on  the  chil- 
dren of  the  marriage  abMlutely ;  hot  the  wife  never  eoneented  in  court  to  a  transfer  of  the  fand 
to  the  trosteet.  After  the  hnnband*!  death,  and  the  birth  of  a  child,  the  lettlement  wat,  at  the 
•uit  of  the  wife,  declared  void,  beoaote  it  contained  no  proviiion  for  a  eecond  marriage,  and  be- 
eanae  the  rights  acquired  by  the  husband  were,  oo  account  of  the  precipitation  of  the  marriage, 
a  surprise  on  the  wife. 

Jane  Long,  being  entitled  to  several  sums  of  stock,  partly  in  posses&ion, 
partly  in  reversion,  and  part{y  contipgent,  which  had  been  transferred  into  the 
accountant-generaPs  name  under  the  decree  in  a  suit  for  the  administration  of 
her  late  father's  assets  and  for  carrying  the  trusts  of  his  will  into  execution, 
married  on  the  day  after  she  came  of  age.  No  settlement  was  ever  made  by 
the  husband :  but  about  three  weeks  after  the  marriage  the  whole  of  the  wife's 
property  (except  1,743/.  \As.  \\d.  stock,  which  was  agreed  to  be  transferred 
to  the  husband  for  his  own  use,)  was  assigned  to  trustees  upbn  trust  to  pay 
100/.  a  year  to  Mrs.  Long  for  her  life,  for  her  separate  use,  and  the  remainder 
of  the  dividends  to  Mr.  and  Mrs.  Long  for  their  lives  successively,  and,  after 

(a)  3  y.  &  B.  149. 

1&;  Sm  £cdfaiHr«  v.  Br«iitr,  :i  J.  &  W.  S87.    [Smith  ▼.  NtUtn^  poet,  ^7.J 
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the  decease  of  the  survivor,  to  stand  possessed  of  the  capita)  for  the  children 
or  the  marriage;  and,  in  default  of  such  children,  in  trust  for  Mrs.  Long,  if  she 
should  survive  her  husband,  but  if  not,  then  in  trust  for  such  person  as  she 
should  by  will  appoint*  and*  in  default  of  appointment,  in  trust  for  Mrs.  Long 
absolutely. 

A  fortnifrht  after  the  date  of  the  settlement  an  order  was  made,  upon  a  pe- 
tition presented  by  Mr.  and  Mrs.  Long  and  others  in  the  suit  before 
mentioned,  that  the  *sums  of  stock  to  which  Mrs.  Long  was  entitled  [^120] 
in  possession  should,  after  the  transfer  of  the  1,743/.  lis.  l\d.  stock, 
be  carried  over,  in  trust  in  that  suit,  to  the  settlement  account ;  and,  it  having 
been  suggested  to  the  court*  at  the  hearing  of  this  petition,  that  there  was  some 
question  whether  there  had  not  been  an  agreement  for  a  settlement  prior  to 
the  marriage  which  bound  the  husband's  interest  in  the  wife's  fortune,  it  was, 
by  the  same  order,  referred  to  the  master  to  inquire  whether  there  had  or  had 
not  been  any  such  agreement,  and  whether  any  settlement  had  been  executed 
conformably  thereto. 

About  six  months  after  the  marriage,  and  before  the  master  made  his  report, 
the  husband  died,  leaving  his  wife  enseinte;  and  on  the  80th  of  May  1822  she. 
was  delivered  of  a  daughter. 

The  master  made  his  report  on  the  6lh  of  February  1828,  and  thereby  cer- 
tified that  there  was  no  agreement  for  a  settlement  prior  to  the  marriage,  which 
bound  the  husband's  interest  in  his  wife's  fortune. 

After  this  report  a  bill  was  filed  by  the  trustees  of  the  settlement  against 
Mrs.  Long  and  her  infant  daughter,  stating  that  it  was  contended,  on  the  part 
of  Mrs.  Long,  that  the  settlement,  having  been  executed  merely  as  a  post-nup* 
tial  settlement  of  pro|3erty  solely  moving  from  her,  and  which  was  then  ac- 
tually under  the  protection  of  the  court,  whilst  she  was  unde]^  coverture,  and 
without  any  valuable  consideration  or  property  settled  moving  from  or  on  the 
part  of  her  late  husband,  and  the  more  valuable  parts  of  such  settled  property 
being  interests  of  a  reversionary  nature,  and,  in  one  instance,  of  a  con- 
tingent nature,  the  settlement  was  not,  *or  was  not  to  be  considered  as  [*1213 
binding  upon  her ;  and  thdt,  at  all  events,  she  was  entitled  to  have  the 
same  reformed,  or  a  new  settlement  executed  under  the  directions  of  the  court ; 
and  praying  that  it  might  be  referred  to  the  master  to  inquire  and  certify  whether, 
under  all  the  circumstances  which  existed,  the  settlement  was  a  fit  and  proper 
settlement  to  have  been  executed  as  to  the  fortune  and  property  of  Mrs.  Long 
so  remaining  in  the  court,  due  regard  being  had  to  the  particular  nature  of 
each  species  of  such  property;  or  whether,  in  his  opinion,  the  same  ought  to 
be  reformed,  varied  or  altered ;  or  whether  a  new  settlement  ought  to  be  made 
in  lieu  thereof,  in  respect  of  the  fortune  and  property  of  Mrs.  Long  then  under 
the  control  or  directions  of  the  court,  and  that  the  same  might  be  efllectuated 
accordingly  under  the  decree  of  the  court. 

On  this  cause  coming  on  to  be  heard,  the  Vice-chancellor  said  that  this  bill 
was  properly  filed  by  the  trustees,  provided  the  settlement  were  established ; 
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but,  irthe  court  should  be  of  opinion  that  the  settlement  could  not  be  sustained, 
it  could  only  dismiss  the  bill ;  that,  therefore,  it  would  be  better  to  file  another 
bill  to  come  on  at  the  same  time  with  the  original  cause,  by  which  means  the 
case  would  be  put  in  such  a  shape  that,  upon  the  discussion  of  the  merits  be* 
tween  the  mother  and  child,  the  court  could  make  a  decree  settling  their  rights 
aud  that  would  be  binding  on  them. 

A  cross-bill  was  accordingly  filed  by  Mrs.  Long  against  the  trustees  and  her 
infant  child,  charging  that,  for  the  reasons  stated  in  the  original  bill,  the  settle- 
ment  ought  to  be  declared  void,  and  praying  that  it  might  be  declared  void 

accordingly. 
[*i2i]     *The  original  and  cross  causes  now  came  on  to  be  heard  together. 

Mr.  Heart  and  Mr.  Beames,  for  the  plaintifTin  the  cross  cause,  said  that 
the  settlement  was  such  as  this  court  would  not  have  approved  for  a  ward, 
because  it  made  no  provision  for  a  second  marriage ;  and  that  the  marriage, 
having  taken  place  the  day  after  the  lady  attained  her  age,  the  settlement  was 
a  fraud  upon  the  jurisdiction  of  the  courL 

Mr*  Bell  for  the  trustees. 

Mr.  Sugden  and  Mr.  Treslove  for  the  infant : — The  settlement  recites  an 
ante-nuptial  agreement.  Suppose  there  had  been  a  previous  agreement  of 
which  the  settlement  was,  in  fact,  a  violation  ;  yet,  as  the  lady  was  of  age,  it 
is  to  be  considered  that  the  control  of  the  court  was  so  far  gone.  ^  If  tlie  hus- 
band had  made  exactly  such  a  settlement  as  the  court  would  have  compelled 
him  to  make,  the  court  would  never  treat  it  as  binding  on  him  and  not  on  his 
wife.  Besides  it  is  very  material  to  state  that  it  appears,  by  the  order  for  trans- 
ferring the  funds  to  the  settlement  account,  that  Mrs.  Long  was  examined  in 
court,  and  consented  to  the  trusts  of  the  settlement  being  carried  into  effect. 
She  is  therefore,  bound  by  that  consent,  and  is  precluded  now  from  objecting 
to  the  settlement. 

The  V10B-CHANOELI4OR : — ^It  is  true  that  this  is  a  settlement  which  the  court 
would  not  have  approved,  for  the  reason  stated ;  and  the  event  which  has  hap- 
pened here  fully  justifies  the  precaution  of  the  court.  In  the  case  of  Mr. 
Basely^  where  the  marriage  was  had  during  the  infancy  of  the  lady, 
[*123]  *and  in  contempt  of  the  court,  the  Lord  Chancellor  refused  to  give  up 
any  part  of  the  lady's  property  after  she  came  of  age,  until  Mr.  Basely 
had  consented  to  execute  such  settlement  as  the  master  should  approve.  But 
here,  the  lady  being  of  age,  there  was  no  contempt  of  the  court  in  the  mar- 
riage ;  and  the  jurisdiction  of  the  court  over  her  property  had  determined. 
The  husband  and  wife  were  competent  to  dispose  of  her  property  in  court ; 
and  the  wife,  having  confirmed  the  settlement  upon  her  personal  examination, 
must  be  bound  by  it    Declare  accordingly. 


It  being  afterwards  discovered  that  Mrs.  Long  had  consented  merely  to  the 
1,748/.  14s.  lid  slock  being  transferred  to  her  husband,  and  had  not  con- 
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firmed  the  settlement,  and  the  Yice-^haDcellor  having  been  furnished  by  Mr# 
Belt  with  a  note  of  a  case  of  AuiUn  v.  Halsey^(a)  his  honor  ordered 
the  causes  to  he  again '*put  in  the  paper  for  judgment,  and  this  day    [*124] 
delivered  judgment  as  follows : 

9th  November. — The  Vice-Chancbllor  :— It  is  not  the  habit  of  the  court, 
upon  the  marriage  of  a  female  ward,  to  settle  the  whole  of  her  property  in 
remainder,  after  an  estate  for  life  to  her,  upon  the  child  or  children  of  that 
marriage  ;  because  it  may  happen  that  she  may  be  left  a  very  yooi^  widow^ 
and  ought,  therefore,  to  have  the  means  of  making  some  provision,  in  that 
case,  for  a  second  family.  The  event  which  has  happened  in  this  case  proves 
the  wisdom  of  that  rule  of  the  court.  Here  the  husband  died  in  the 
year  of  the  •marriage,  and  before  the  birth  of  their  only  chiW.    [•126] 

(a)  Thu  BOte»  wbieh  we  «!•  enabled  to  pvblieh  by  the  kindnoee  of  Mr.  Belt,  wm  m  fdUowe :-« 

AUITKN  V.  HaUTBT. 

llth  March  1809.    Reg.  Lib.  1801.  A.  fol.  351. 

The  court  rotaina  ita  JariedicUon  over  the  property  of  a  ward  of  the  coort  After  the  waftl  attaiDa  91, 
ao  ]ong  aa  Uie  property  renmiiie  m  eoarl ;  and,  if  the  ward  matriea,  will  order  a  proper  aetUement 
to  be  made,  or  reform  an  improper  one,  unlees  the  ward  consent!  to  the  lettlement  either  in  court 
of  under  a  commiision. 

Miae  Austen  having  been  a  ward  of  the  court,  and  having  lately  attained  her  age  of  twenty^mCf 
a  aettleasenl  previona  to  her  nwniage  with  Mr.  Bedford,  (dated  July  6th,  1000,)  waa  executed^ 
whereby  (amongat  ether  thinga)  a  sum  of  1,000/.,  part  of  her  fortune,  waa  given  to  the  intended 
husband,  and  9,000/.,  other  part  of  her  property,  was  settled  to  be  laid  out  in  3  per  cent,  consols  in 
the  names  of  trustees,  the  dividends  of  which,  alter  the  marriage,  were  to  be  paid  to  Mr.  Bedford 
for  life,  with  remainder  to  Mrs.  B.  for  life ;  and,  after  the  decease  of  the  svrvivor,  the  trustees  wvtm 
to  stand  possessed  of  the  said  sum  and. interest  in  trust  for  the  child  or  children  of  Mr.  Bedford  oo 
the  body  of  his  said  wife  to  be  begotten,  &c. 

The  marriage  took  place  shortly  afterwards.  Upon  the  suit,  which  involved  many  important 
questions  relative  to  real  estate,  &c.  coming  on  for  further  directions  before  Lord  Eldon,  C.  on  the 
97th  November  1801,  his  lordship  referred  it  to  Mr.  Wilmot  to  inquire,  &e.  whether  the  above 
waa  a  proper  aettlement,  and,  in  case  the  master  ahould  find  it  was  not  a  proper  settlement,  Mr. 
Bedford  waa  then  to  lay  proposals  before  the  maater  for  a  proper  settlement  on  hia  said  wife  sod  thet 
children  of  the  marriage ;  and,  in  either  caae,  the  said  master  was  to  state  the  same,  with  hia  opinion 
thereon  to  the  court,  and  to  make  a  separate  report 

The  maater  certified  his  opinion  that  the  settlement  was  a  proper  one.  Mr.  and  Mrs.  Bedford 
presented  their  petition,  praying  a  oonfirmatbn  of  thia  report  and  the  consequential  directmns.  The 
petition  came  on  before  Lord  Eldon,  C,  when,  upon  Mr.  Hall,  of  counsel  for  the  petitioner,  saying, 
amongst  other  things,  that  he  considered  such  a  reference  could  not  have  been  intended. — 

The  Lord  Chancellor  obeerved  that  Mr.  Hall  waa  wrong ;  that  he  fully  intended  it,  and  drew  the 
order  himaelf,  since  he  could  never  do  it  in  a  fairer  case  ;  and  that  he  did  so  to  prevent  a  common 
mistake.  He  wished  it  to  be  understood  that  though  a  female  ward  of  the  court  when  of  age  might 
make  whatever  settlement  of  her  property  she  pleaaed,  and  might  eflbctuate  this  by  oopeentNig  per- 
sonally in  court,  or  under  a  oommiaswn  for  the  pmpose ;  yet  that,  where  thia  waa  not  done,  her 
property  would  never  be  discharged  from  the  pioteotion  of  the  court  except  by  the  order  of  the 
court,  and  consequently,  until  such  proceeding,  she  and  her  property  must  always  be  oonsidered  aa 
having  the  protection  of  the  court  still  around  her.  In  the  case  before  the  court  his  lordship  saw 
no  objection.  He  did  not  anticipate  any  when  he  made  the  reference,  and  therefore  it  was  a 
stronger  case  to  settle  the  practioe  upon.  Upon  the  matter  before  him  his  lordship  confirmed  the 
master's  report,  and  made  the  order  aa  pfftyed. 
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The  settlement  in  question,  which  gives  the  whole  of  this  young  lady's 
fortune  after  her  death  to  this  only  child,  is  not,  therefore,  such  a  settle- 
noent  an  this  court  would  have  approved  of;  and  the  question  is  whether  it 
can  now  be  corrected.  Here  the  young  lady  married,  without  any  settle* 
ment,  the  very  day  after  she  came  of  age  ;  and  the  subsequent  settlement  is, 
therefore,  to  be  considered  in  this  court  as  the  act  of  the  husband  alone.  If 
the  young  lady,  after  the  settlement  made,  had  confirmed  it  by  her  personal 
consent  in  court  to  the  transfer  of  the  property  to  the  trustees  of  the  settle* 
ment,  she  would  have  made  it  her  own  act,  and  would  have  been  bound  by  it* 
But  it  appears  that  her  consent  in  court  was  given  only  to  tl^s  payment  of  a 
sum  of  1 ,743/.  14*.  1 1^.  stock  to  her  husband ;  and  the  reference  made 
[*126]  upon  that  occasion  to  the  master  proves  *that  all  consideration  of  the 
validity  of  the  settlement  was  necessarily  reserved.  In  the  case  of 
Austen  v.  Habey^  which  has  been  referred  to,  Lord  Eldon  is  stated  to  have 
held  that  even  in  the  case  of  an  ante-nuptial  settlement,  after  a  female  ward 
has  attained  her  age  of  twenty-one  years,  her  property  is  not  bound  unless  by 
her  personal  consent  in  court ;  and  that,  notwithstanding  such  ante-nuptial 
settlement,  the  court  will  not  part  with  the  property  until  a  settlement  is  made 
to  the  approbation  of  the  court.  And  in  that  case  Lord  Eldon  sent  it  to  the 
master  to  inquire  whether  the  ante*ouptial  settlement  was  a  proper  settlement. 
The  principle  of  that  decision  goes  much  beyond  the  circumstances  of  the  pre-  . 
sent  case.  Here  there  was  so  much  precipitation  in  the  fact  of  the  marriage, 
which  gave  the  husband  the  legal  title  to  his  wife's  personal  property,  that  his 
power  of  disposition  might  well  be  impeached  upon  the  ground  of  surprise 
upon  the  lady,  who  had  been  of  age  only  a  single  day. 

Declare  that  the  settlement  is  void,  in  so  far  as  it  limits  to  the  wife  an  es- 
tate for  life  in  the  trust  property  in  the  event  of  her  surviving  the  husband, 
and  in  so  far  as  it  limits  the  trust  property  after  the  death  of  the  wife  to  the 
child  or  children  of  the  marriage ;  and  refer  it  to  the  master  to  consider  and 
report  what  would  have  been  a  proper  settlement  of  the  trust  property  in  the 
event  of  the  wife  surviving  her  husband,  and  there  being  an  only  child  of  the 
marriage  ;  and  reserve  the  consideration  of  further  directions  and  costs.[lJ 


[•127]  ^Cawthokn  V.  Chalib. 

Where  a  partner  dies  leaTin^  the  ptrtnenhip  aeooonte  aiMMttled,  the  eeeletuwtieal  eoort  will  grmnt 
sdininietf»tion  of  hit  elfooli  to  the  ■arrWiDf  pertoers,  or  anj  penons  olaiming  under  them,  if 
hie  next  of  kin  decline  it. 

Matthew  Cbalib,  Edward  Green,  and  John  Chalie,  deceased,  had  been  io 
partnership  as  wine  merchants ;  and,  after  John  Chalie's  death,  the  business 
[1]  Vide,  In  tkM  MmtUr  e/  Ami*  WM$r.  Lloyd  ^  Ooold,  999. 
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was  continued  by  the  sarvivors.  In  November  1813  they  dissolved  partner* 
ship.  The  accounts  of  either  of  the  partnerships  had  never  been  finally  set* 
tied.  In  August  1821  Green  assigned  to  the  plaintiflT  his  share  of  the  profits 
of  both  the  partnerships,  as  an  indemnity  for  having  joined  as  a  surety  for  hint 
in  a  bond.  The  bill  prayed  to  have  the  accounts  taken,  and  the  affairs  of  the 
partnerships  wound  up.  It  alleged  that  there  was  not  then  any  personal  re- 
presentative  of  John  Chalie,  but  that  the  defendant  Matthew  Chalie  was  hii^ 
only  surviving  next  of  kin,  and  was  then  entitled  to  take  out  administration 
to  his  estate,  but  that  he  refused  so  to  do,  or  to  permit  the  plaintiff  to  obtain 
the  same ;  and  that  the  plaintiff,  by  reason  of  such  refusal,  was  unable  to  ob« 
tain  letters  of  administration  to  Jphn  GhaliCt  or  to  make  his  personal  repre* 
sentative  a*  party  to  the  suit. 

The  defendant,  Matthew  Chalie,  demurred  to  the  bill  in  the  following 
terms : — **  This  defiaidant,  by  protestation,  &c.  and,  for  cause  of  demurrer^ 
showeth,  that  it  appears,  by  the  said  complainani^s  own  showing  in  the  said  billf 
that  a  legal  personal  representative  or  representatives  of  John  Chalie  deceased, 
in  the  same  bill  named,  is  or  are  a  necessary  party  or  necessary  parties  to  the  ao> 
counts  by  the  same  bill  sought  to  be  taken,  so  far  as  the  same  relate  to  the 
partnership  dealings  in  the  same  bill  mentioned  to  have  *taken  place  in  [*128] 
the  lifetime  of  the  said  John  Chalie ;  and  that  no  valid  or  sufficient 
reason  is,  by  the  same  bill,  alleged  why  letters  of  administration  of  the  goods 
and  chattels,  rights  and  credits,  of  the  said  John  Chalie  left  unadministered  by 
his  widow  Susannah  Chalie,  in  the  said  bill  named,  have  not  been  taken  out  by 
the  said  plaintiffs,  or  by  some  person  or  persons  who  might  be  made  a  party 
or  parties  to  the  same  bill ;  and  yet  the  said  plaintiffs  have  not,  by  their  said 
bill,  stated  that  any  such  letters  of  administration  have  been  taken  out*  nor 
made  any  person  or  persons,  in  the  character  of  such  personal  representative 
or  representatives,  a  party  or  parties  to  the  said  bill :  wherefore,  &c." 

Mr.  Home  and  Mr.  Tinney^  in  support  of  the  demurrer,  insisted  that  the 
allegations  of  the  bill  did  not  form  a  sufficient  reason  for  proceeding  in  the 
cause  without  a  representative  of  John  Chalie ;  and  the  Vice-chancellor  was 
of  that  opinion,  upon  the  ground  that  the  refusal  of  Matthew  Chalie  to  per- 
mit the  plaintiff  to  take  out  administration  to  John  Chalie  was  altogether  nu- 
gatory, as  the  plantiff's  title  to  such  administration  could  not  depend  upon 
Matthew  Chalie's  permission,  nor  could  be  affected  by  his  withholding  it. 

Mr.  Agar  and  Mr.  Vhing  appeared  in  support  of  the  bill,  and  objected  that 
this  was  in  form  a  speaking  demurrer. (a) 

The  Vice- Chancellor  ordered  the  case  to  stand  over,  in  order  that  the 
opinion  of  a  civilian  might  be  obtained  whether  the  plaintiff,  under  the  cir- 
cumstances stated  in  the  bill,  was  or  was  not  entitled  to  procure 
*an  administration  to  the  estate  of  John  Chalie  :  and  directed  the  case    [*129] 

(•)  Sm  BrownmBood  r.  Eiwwrda,  9  Vez.  843;  P«rry  v.  Oipe}i,3  Atk.  710;  ind  Ednll^, 
Buekanon^  4  Bfo.  C.  C.  354,  ind  9  Vef .  jun.  83. 

Vol.  n.  '  10 
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to  be  spoken  to  upon  the  form  of  the  demurrer,  when  such  opinion  should  be 
taken  ;  the  defendant's  counsel  being  taken  by  surprise  as  to  that  objectioiK 

A  case  having  accordingly  been  laid  before  Dr.  Jenner,  he  gave  fafs  opinion 
thereon  in  the  following  words : — 

«*  1  am  of  opinion  that  William  Cawthorn  has  not  such  an  interest  in  the  ef- 
fects  of  John  Chalie  as  will  entitle  him  to  be  considered  as  a  creditor,  (ind,  in 
that  character,  to  cite  the  next  of  kin  to  accept  or  refuse  adniinistratton  of  bis 
effects.  But  I  am  of  opinion  that  the  ecclesiastical  court  will  grant  a  limited 
administration  to  a  person  nominated  by  him  for  the  purpose  of  substantiating 
proceedings  in  chancery,  on  the  refusal  of  the  next  of  kin  after  citation,  and 
upon  showing  the  necessity  for  such  a  representationj''[l] 

When  this  case  was  again  mentioned,  upon  the  production  of  Dr.  Jenher's 
opinion,  the  Vice-chancellor  allowed  the  demurrer,  stating  that  the  plaintiff 
must  procure  a  limited  administration  to  be  granted  to  John  Chalie's  estate 
according  to  that  opinion  ;  and,  as  to  the  form  of  the  demurrer,  he  observed 
that  a  speaking  demurrer  was  where,  by  way  of  argument  or  inference,  the  de* 
murrer  suggested  a  material  fact  which  was  not  to  be  found  in  the  bill :  that 
here  there  was  much  surplusage  in  the  demurrer,  but  no  suggesttonof  any  new 
material  fact.[2] 


[•130]     '  •HoPCBAFT  V.  HiCRMAIV. 

1834,  S4th  NoTember.— Vtfiitfor  &nd  futehtmr. 

Two  •onreyon,  who  it  bad  beoo  agreed  ibould  fix  the  price  of  an  eatate,  atatad  in  their  Tmlnation 
the  Bum  to  be  paid  and  the  qoantity  of  land,  and  that  if  it  proTed  to  be  leaa  either  84/.  or  49/.  per 
acre,  eboald  be  deducted,  according  to  the  parts  of  the  estate  in  which  the  deficiency  occurred,  but 
did  not  not  state  the  quantity  contained  in  each  part  Held  that  the  Tmluatioa  was  uncertain, 
and  that  a  specific  peribrmance  conld  not  be  enforoed. 

Rsfereea  may  take  the  opinion  of  a  third  person  as  evidence,  bat  cannot  proTioaaly  agree  to  be  bound 
by  it. 

The  bill  stated  that  the  plaintiff  agreed  to  purchase  an  estate  of  the  defen- 
dant at  a  price  to  be  fixed  by  two  surveyors,  one  to  be  chosen  by  each  party  : 
that  a  valuation  was  made  accordingly,  and  was  afterwards  reduced  into  writ* 
ing,  and  was  as  follows ; 

^  In  pursuance  of  an  agreement,  bearing  date  on  or  about  the  Idth  May 
1828,  and  made  between  Thomas  Hopcraft  of  Crowton  in  the  county  of  North- 
ampton, gentleman,  of  the  one  part,  and  Thomas  Hickman  of  Walcott,  in  the 
parish  of  Barnoak  in  the  county  of  Nortbamptoui  esquire,  of  the  other  part ; 

\\]  Where  parties  in  the  first  instance  entitled  to  adminiatrAtion  do  not  apply,  it  will  be  committed 
to  the  penon  having  the  greatest  interest  in  the  estate.  Alexander  v.  Stewart^  8  Gdl  db  Johnson, 
(Maryland.)  996. 

[9]  As  to  speaking  demnrrers,  vide  MeCmmh  r.  Armeinmg,  9  Molloy,  995 ;  Peed  t.  Cnstfii  mtd 
eikere,  Sausse  db  Scully,  161 ;  Dovics  t.  WiUwme,  1  Sim.  8. 
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vre  the  undorsigocd  having  been  respectively  named  by  said  Thonuis  Hiclcinan 
and  Thomas  Hopcraft  to  make  the  valuation  of  the  estate  at  Crowton  in  the 
counfy  of  Northampton  therein  mentioned,  have  this  day  viewed  the  same  con- 
sisting of  a  mansion-hoQse  and  offices  and  78  a*  1  a.  8  p.  of  arable  and  pasture 
land,  and  have  mutually  agreed  that  the  value  thereof  is  5^60/.  2s.  including 
the  timber  and  fixtures  thereof  and  fruit  and  all  other  trees*  and  we  accordmg* 
ly,  in  pursuance  of  said  agreement,  declare  the  value  thereof  to  be  5.460il  25.; 
and  we  also  declare  that,  if  there  shall  be  any  error  in  the  admeasurement 
above  mentioned,  an  allowance  at  the  rate  of  42L  for  every  acre,  either  less 
or  more  than  the  said  admeasurement,  shall  be  made  out  of  or  in  addition  to 
the  said  purchase  money,  as  the  case  may  happen,  if  the  mistake  be  in  the  al- 
lotment in  the  Horse  Moor  field  over  the  brook ;  and  an  allowance  of 
the  same  nature  at  the  rate  of  84A  for  every  acre,  if  *the  mistake  be  [*13l] 
in  the  other  part  of  the  estate  on  the  house-side  of  the  brook.  Dated 
the  12th  January  1823,  Abraham  Paddy  Poiilips,  Barnet  John  Hopcraft." 

That  a  few  days  after  the  valuation  was  made,  the  defendant  wrote  a  letter 
to  the  plaintiflT  in  the  words  following  tr^**  Sir,  I  do  hereby  give  you  notice 
that  I  consider  the  mode  pursued  by  Mr.  Abraham  Paddy  Phillips  and  Barnet 
John  Hopcraft, in  valuing  the  mansion*house,  lands  and  premises  at  Crowton 
between  you  and  myself,  irregular  and  not  according  to  the  agreement  enter- 
ed  into  by  us  inasmuch  as  they  did  appoint  two  builders  or  surveyors  to  value 
the  mansion-house  and  buildings,  part  of  such  estate,  without  my  consent  and 
approbation,  and  I  do  therefore  object  to  the  interference  of  such  persons,  and 
refuse  to  abide  by  the  present  valuatton.** 

That  Barnet  John  Hopcraft  and  Abraham  Paddy  Phillips,  being  both  of 
them  land-surveyors  only  and  not  accustomed  to  survey  and  vahie  houses  and 
buildings,  did  of  themselves  determine  or  agree  to  obtain  the  assistance  of 
William  Litchfield  and  Greorge  Starkie  in  valuing  the  said  mansion-house  and 
buildings,  and  that  Litchfield  and  Starkie  were  builders  and  surveyors  and 
valuers  of  houses  and  buildings  by  trade  or  profession,  and  were  and  are  well 
known  to  be  skilful  in  such  matters,  and  that  the  determination  or  agreement 
of  Barnet  John  Hopcraft  and  Abraham  Paddy  Phillips  was  formed  upon  the 
proposal  and  stiggcstion  of  Abraham  Paddy  Phillips,  the  valuer  appointed  by 
the  defendant  as  aforesaid  ;  and  that,  in  pursuance  of  such  determination  and 
agreement,  the  said  Barnet  John  Hopcraft  and  Abraham  Paddy  Phil- 
lips employed  Litchfield  and  ^Starkie  to  survey  and  compute  the  value  [*ld2] 
of  the  mansion-house  and  buildings,  but  not  of  any  other  part  of  the 
estate  and  premises,  and  that  Litchfield  and  Starkie  did  accordingly  survey 
and  examine  the  said  mansion-house  and  buildings,  and  did  communicate  their 
opinion  and  judgment  as  to  the  value  thereof  to  Barnet  John  Hopcraft  and 
Abraham  Paddy  Phillips,  and  that  Barnet  John  Hopcraft  and  Abraham 
Paddy  Phillips  having  considered  such  opinion  and  judgment,  adopted  the 
same  as  their  own,  and  founded  their  valuation  of  the  said  mansion-house 
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and  buildifu^  thereon:  ihat,  at  the  time  when  the  said  valuation  was 
agreed  upon,  Barnet  John  Hopcraft  and  Abraham  Faddy  Phillips  were .  at- 
tended by  Mr.  Robert  Weston  as  the  solicitor,  or  agent  of  the  solicitor  for  the 
defendant,  and  by  Mr.  Alfred  Hay  ward  the  solicitor  for  the  plaintiff;  and  that 
the  employment  of  William  Litchfield  and  George  Starkie  as  aforesaid  was  com- 
municated  to,  and  was  perfectly  well  known  by  Messrs.  Hay  ward  and  Weston, 
and  was  not  in  any  manner  objected  to  by  them  or  either  of  them  ;  and  that 
the  written  declaration  or  valuation  was  drawn  up  and  signed  under  and  with 
the  sanction  and  acquiescence  of  the  said  Mr.  Weston  on  behalf  of  the  defen* 
dant,  after  he  well  knew  that  Barnet  John  Hopcraft  and  Abraham  Paddy  Phil- 
lips had  availed  themselves  of  the  knowledge  and  assistance  of  Litchfield  and 
Starkie.  And  the  bill  prayed  that  it  might  be  declared  by  the  decree  of  the 
court  that,  under  the  agreement  and  the  valuation  of  the  premises  so  made  by 
Barnet  John  Hopcraft  and  Abraham  Paddy  Phillips,  the  defendant  was  the 
purchaser  of  the  premises  at  the  price  of  5,460/.^  2^. ;  and  that  he  might  be  com- 
pelled to  complete  such  purchase. 

To  this  bill  the  defendant  put  in  a  general  demurrer. 
[*133]        *Mr.  Home  and  Mr.   West  in  support  of  the  demurrer : — If  the 

price  of  this  estate  had  been  properly  fixed  by  the  valuers,  it  would 
have  been  the  same  as  if  it  had  been  fixed  by  the  parties  themselves.  But  the 
price  was  not  properly  fixed  by  the  valuers.  The  valuation  by  which  the 
parties  were  to  be  bound  was  to  be  made  by  surveyors  appointed  by  each 
party ;  and,  if  they  could  not  fix  a  value,  whether  from  ignorance  or  any 
other  cause,  their  only  course  was  to  choose  an  umpire.  The  valuers  ac- 
knowleged  by  their  conduct  that  they  were  unable  to  fix  a  value ;  but,  never- 
theless, they  never  appointed  an  umpire.  They  did  not  choose  to  exercise 
the  power  which  had  been  delegated  to  them ;  but  they  called  in  two  other 
persons  to  exercise  it.  Such  conduct  is  a  direct  violation  of  the  maxim  *'  de* 
kgatua  non  potest  delegare.  ^  There  is  a  great  difference  between  a  valuation 
made  by  a  builder,  and  one  made  by  a  land  surveyor.  The  latter  would  con- 
sider the  house  with  reference  to  the  land  only.  The  former  would  estimate  it 
according  to  the  value  of  the  materials.  l{  is  impossible  to  hold  that  the  par- 
ties are  bound  by  this  valuation. 

There  is  an  another  objection  to  this  valuation  :  that  it  is  not  final.  It  was 
clearly  intended  by  the  parties  that  the  valuation  should  be  made  in  such  a 
manner  as  to  prevent  any  further  dispute  between  them.  But  the  price  is  not 
finally  fixed  by  this  estimate.  It  may  be  either  to  be  increased  or  diminished, 
according  as  the  number  af  acres  shall  turn  out  to  be  more  or  less  than  the 
estimated  quantity.    It  is  no  where  asserted  that  the  estate  has  been  accurately 

measured,  and  that  it  contains  the  quantity  of  land  mentioned  in  the 
[•184]    valuation.    Consistently  with  this  award  the  sum  stated  as  •the  price 

might  have  been  diminished  one-half.  It  is  quite  clear  that,  before  a 
specific  performance  can  be  decreed,  the  price  must  be  fixed  either  by  the 
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parties,  or  by  those  to  whom  they  delegate  that  duty.  Can  the  coart,  in  this 
case,  say  what  the  price  to  be  paid  for  this  estate  is  7  If  it  canoot,  a  specific 
perfbrmance  cannot  be  decreed.(a) 

Mr.  Bickenteih.  in  support  of  the  bill : — The  objection  that  this  award  is 
uncertain  cannot  bo  nuide  upon  demurrer.  It  must  be  done  either  by  plea  or 
answer.  Without^  an  all^ation  of  error  there  cannot  be  any  relief  against 
this  award. 

The  Viob-Chancbllos  : — ^If  the  two  arbitrators  had  agreed  together  to  be 
bound  by  the  ofuuion  of  the  two  builders  whom  they  consulted,  there  would 
have  been  much  weight  in  the  first  objection  to  the  award.  But,  according  to 
the  statement  of  the  bill,  upon  which  I  am  now  to  act,  the  arbitrators  received 
the  opiniop  of  the  two  builders  merely  as  evidence,  and  adopted  it  as  their 
own  upon  the  credit  which  they  gave  to  the  testimony.  As  to  the  second 
objection  ;  id  cerium  B$t  quod  cerium  reddi  pateH  and,  if  the  addition  or  de- 
duction upon  remeasurement  had  been  to  be  made  at  a  certain  rate  per  acre  as 
to  all  the  land,  there  would  have  been  no  difficulty.  But  the  arbitrators  have 
directed  that  the  addition  or  deduction  should  be  made  at  the  rate  of  84/.  an 
acre,  as  to  land  on  the  house-side  of  the  brook ;  and  at  the  rate  of  42Z.  an 
acre,  as  to  land  on  the  other  side  of  the  brook;  and  have  not  told  us  how 
much  of  the  78  a.  1  m.  8  f.  (which  they  estimate  to  be  th^  whole  quantity  of 
land)  they  have  considered  to  be  lying  on  the  house^side  of  the 
*brook ;  and,  consequently,  there  are  no  means  of  determining  to  [*135] 
what  extent  the  84/.  is  to  be  allowed,  or  to  what  extent  the  42/.  only 
is  to  be  allowed.  It  is  for  this  reason  that  I  consider  the  award  not  to  be 
final  and  certain,  and  allow  the  demurrer. 


Carsington  v.  Jones. 
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The  castodj  from  which  a  document  ofivred  In  evidenee  it  taken  can  Dot  be  proved  by  an  interetted 
peraon. 

The  plaintiff  n^reiented  himself  in  his  bill  as  entitled  to  the  til hes  of  the  parish  of  B.  without  no- 
ticingr  a  district  called  H.  which  was  part  of  the  parish,  bat  had  of  late  years  been  considered  as 
a  distinct  parish.  At  the  trial  of  issaes  as  to  certain  modases  in  B.,  the  plaintiff  proved  that  H. 
was  part  of  B.  and  that  the  modnses  did  not  prevail  in  H.  The  verdict  however  was  in  favor  of 
the  modases.  A  motion  by  the  plaintiff  for  a  new  trial  was  refused,  beeanse  the  evidence  as  to 
H.  was  a  surprise  upon  the  defendants,  and  was  calculated  to  defeat  the  intention  of  the  court  in 
directing  the  issues. 

Thb  bill  stated  that  the  plaintiff  was,  sometime  in  the  year  1799,  lawfully 
presented,  instituted  and  inducted  to  the  vicarage  of  the  parish  and  parish  church 
of  Berkley,  and  had  ever  since  been  the  true  and  lawful  vicar  thereof;  and,  as 
such  vicar,  was  lawfully  entitled  to  have,  receive  and  take  all  and  singular  the 

(•)  See  Em^ry  v.  Wsse,  5  Ves.  846;  and  8  Yes.  505. 
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tithes  yearly  arising,  growing,  renewini^  or  increasing  within  the  said  parish, 
and  the  titheable  places  thereof,  (except  the  tithes  of  corn,  grain  and  hay) ;  and 
it  prayed  for  an  account  and  payment  of  the  tithes  to  which  the  plaintiff  was 
so  entitled. 

At  the  hearing  of  the  cause  the  Vice-chancellor  directed  the  following  is* 
sues  to  be  tried. 

1st.  **^  Whether  from  time  whereof,  &c.  there  hath  been  payable  and 
[*186]  paid,  and  of  right  ought  to  be  paid,  to  *the  vicar  of  the  parish  of  Berk- 
ley in  the  county  of  Gloucester,  by  the  owners  and  occupiers  of  lands 
in  the  said  parish,  for  every  milch  cow  kept  within  the  said  parish  at  any 
time  within  the  year,  the  sum  of  one  penny  at  Lammas  in  each  year,  for  and 
in  satisfaction  of  the  tithe  of  the  milk  of  such  cow.** 

And  **  whether  from  time  whereof,  &c.  there  hath  been  payable  and  paid, 
and  of  right  ought  to  be  paid,  to  the  vicar  of  the  parish  of  Berkley  in  the  county 
of  Gloucester,  by  the  owners  and  occupiers  of  lands  in  the  said  parish,  for 
every  colt  foaled  within  the  said  parish  at  any  time  within  the  year,  the  sum 
of  one  penny  at  Lammas  in  each  year,  for  and  in  satisfaction  of  the  tithe  of 
such  colt.** 

The  verdicts  were  in  favor  of  both  moduses. 

The  plaintiff  now  moved  for  a  new  trial.  The  grounds  upon  which  the  mo- 
tion was^made  will  appear  from  the  arguments. 

Mr.  Sugden,  Mr.  CvrwoodfBnd  Mr.  Oldnall  Russell  in  support  of  the  mo- 
tion : — I.  The  first  ground  upon  which  we  are  entitled  to  ask  for  a  new  trial, 
is  that  certain  receipts  for  these  moduses,  signed  by  two  persons  now  de- 
ceased, named  James  and  Richard  Croome,  were  admitted  in  evidence  with* 
out  proving  the  characters  of  the  persons  who  signed  them.  It  was  not  shown 
whether  they  received  the  tithes  as  lessees,  or  as  collectors  for  the  vicar.  Mrs. 
Viner,  who  was  the  daughter  of  Richard  and  sister  of  James,  when  examined 
as  to  this  point,  stated  merely  that  her  father  and  brother  held  under  four  of 
the  former  vicars;  and  that  her  brother  took  the  tithes,  and  her 
[•137]  •father  before  him.  These  receipts  could  not  prejudice  the  plaintiff's 
claims,  unless  the  parties  giving  them  were  collectors  for  the  vicar; 
and,  in  that  case,  the  defendants  totally  failed  in  proving  that  they  filled  that 
character.  It  has  been  decided,  in  Short  v.  Lee,{a)  that  a  book  in  the  hand- 
writing of  a  person  purporting  to  contain  accounts  of  tithes  collected  by  him 
seventy  years  ago,  cannot  be  received  in  evidence  without  proof  that  that  per- 
son was  collector  of  tithes  at  that  time  ;  and  the  case  of  Manhy  v.  Curtis{b) 
is  to  the  same  effect.  Nor  were  these  persons  proved  to  be  lessees.  If  they 
were  so,  they  must  have  held  under  a  lease ;  for  a  deed  is  always  necessary  to 
pass  an  interest  in  tithes,  except  where  the  occupier  retains  them  by  agree- 
ment with  the  incumbent.    Now  no  lease  was  produced,  nor  was  any  evidence 

given  of  its  loss  so  as  to  make  the  parol  evidence  of  Mrs.  Viner,  that  her  father 

• 

(«)  Q  J.  &  W.  464.    Sm  ptrtieolarly  ptge  46tf.  i,h)  1  Price,  ^5. 
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and  brother  held  the  tithes,  admissible ;  nor  is  there  any  thing  to  satisry  the 
court  that  the  lease  may  not  now  be  in  existence,  and  in  the  possession  of  the 
executors  of  the  lessees.  But,  supposing  it  to  have  been  satisfactorily  proved 
that  the  Croomes  were  lessees,  the  plaintiff's  rights  cannot  be  affected  by  these 
receipts  ^  because  a  lessor  cannot  be  prejudiced  by  the  acts  of  his  tenant.(c) 

2.  The  moduses  were  laid  as  covering  the  whole  partish  of  Berkley.  We 
proved,  from  the  nona  rolls,  the  parliamentary  surrey  and  the  minister's  ac- 
counts  of  the  22d  Henry  8,  that  a  vill  called  Hill  formed  pert  of  the  parish  of 
Berkley*  though  it  has  now  acquired  the  reputation  of  being  a  distinct  parish. 
And  it  appeared  from  the  terrier  belonging  to  this  perish  that  the  in- 
habitants of  Hill  were  bound  to  keep  in  repair  the  mounds  *of  the  [^188} 
churchyard  of  Berkley.  Now,  as  we  also  proved  that  Hill  pays  tithes 
in  kind  at  this  day,  it  is  impossible  that  these  moduses  can  be  supported,  as 
they  are  alleged  to  extend  over  tlie  whole  parish.  The  evidence,  therefore, 
given  by  us  to  prove  that  Hill  was  part  of  the  parish  of  Berkley,  was  very 
material.  But  the  learned  judge  withdrew  from  the  consideration  of  the  jury 
the  question  whether  Hill  was  or  was  not  part  of  the  parish  of  Berkley,  and 
directed  them  that  Hill  was  a  distinct  pari&h.  We  do  not  pretend  to  say  how 
Hill  became  separated  from  Berkley.  Our  objection  is  that  the  fact  of  its 
being  so  was  left  to  the  jury  as  if  we  had  given  no  evidence  upon  that  sub- 
jeci. 

8.  Certain  receipts  for  these  moduses  and  other  documents  were  handed  in 
on  behalf  of  the  defendants,  and  the  learned  judge  allowed  persons  who  were 
occupiers  of  land  in  the  parish,  and  were,  therefore,  interested,  to  prove  out 
of  what  custody  they  had  been  obtained.  Any  person  may  hand  in  docu- 
ments, but  if  it  is  necessary,  in  order  to  give  authenticity  to  them,  to  prove  the 
custody  from  which  they  came,  an  interested  witness  cannot  be  allowed  to 
give  evidence  on  that  subject.     Lord  Clanrickard  v.  Dent9n.(d) 

Mr.  Taunton,  Mr.  Heald^  Mr.  Twiu  and  Mr.  £oe,  for  the  defendants,  were 
desired  by  the  Vice-chancellor  to  confine  themselves  to  the  question  whether 
Hill  was  part  of  the  parish  of  Berkley. 

The  persons  who  composed  the  parliamentary  survey  were  not  infiiHibie.- 
Their  duty  was  to  ascertahi  the  value  of  property  which  had  belonged 
to  the  religious  *hooses;  and  not  the  divisions  of  counties,  hamlets  [*139} 
and  parishes ;  and  they,  consequently,  had  no  authority  to  decide 
upon  any  other  question  than  that  of  value.  The  words  '*  In  thie  parish  of 
Berkley"  which  follow  the  naming  of  this  dictrict  in  the  survey,  are  merely 
incidental.  The  attention  of  the. commissioners  who  made  the  survey  was 
called  to  the  rental  and  the  occupation  of  the  lands  ;  and  it  is  too  much  to  take 
it  for  granted  that,  because  these  words  were  used  which  were  not  material 
to  the  object  of  the  commissioners.  Hill  was  always  in  the  parish  of  Berkley. 
Except  this  instrument  and  the  other  documents  which  were  produced  for  the 

(e)  8m  W9o4  t.  rtol,  5  B.  &  A.  454.  (d)  1  GwiH  860. 
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same  purpose,  all  the  evidence  negatives  that  Hill  was  part  of  the  parish. 
Mr.  Lodge,  the  present  incumbent  of  the  living  of  Hill,  stated,  at  the  trials 
that  it  was  not  a  member  of  the  parish  of  Berkley,  but  was  a  distinct  cure. 
With  respect  to  the  statement  in  the  terrier  that  the  parishioners  of  Hill  Were 
bound  to  repair  the  mounds  of  the  churchyard  of  Berkley,  that  is  evidence 
that  Hill  was  then  a  distinct  parish  from  Berkley.  The  parishionei-s  who 
signed  the  terrier  could  not  have  any  interest  in  misdescribing  the  parish.  It 
is  impossible  to  account  for  that  burden  being  imposed  opon  Hill.  But  there 
might  have  been  some  connection  between  the  two  parishes  which  is  now  for- 
gotten. The  founder  of  the  church  of  Berkley  might  have  had  property  in 
Hvil*  and  might  have  entailed  that  burden  upon  his  property  there.  In  order 
to  support  a  prescription  for  a  seat  in  an  aisle  of  a  church,  it  is  an  intendment 
perpetually  made  that  the  aisle  was  built  by  the  founder  of  the  family  which 
claims  the  seat.  But,  supposing  that  Hill  is  a  member  of  the  parish  of  Berkley^ 
the  object  of  the  court  in  directing  these  issues  has  been  answered  by  these 
verdicts ;  for  your  honoris  intention  was  to  find  whether  these  mod* 
[*140]  uses  existed  in  that  part  of  the  parish  *of  which  the  plaintiff  is  entitled 
to  the  tithes.  Besides  the  defendant  is  precluded,  by  the  statement  in 
the  commencement  of  his  bill,  from  taking  this  objection ;  and  the  issue  is  quite 
consistent  with  that  statement.  The  plaintiff  was  aware,  from  the  statement 
in  the  terrier,  that  there  was  a  connection  between  Hill  and  Berkley ;  and,  if 
he  meant  to  take  this  objection,  he  ought  to  have  amended  his  bill  and  stated 
so,  and  words  ought  to  have  been  iutroduced  into  the  issue  with  a  view  to 
ascertain  whether  the  moduses  did  not  prevail  in  Hill  as  well  as  in  Berkley. 
The  taking  of  the  objection  in  tlie  present  stage  of  the  cause  is  a  surprise  upon 
the  court,  and  the  plaintiff  ought  not  to  be  allowed  to  avail  himself  of  it. 

Mr.  Curwood  in  reply : — If  the  court  declares  that  the  moduses  prevail 
throughout  the  whole  parish  of  Berkley,  it  will  bind  the  incumbent  of  Hill. 
For  there  is  no  question  that  Hill  is  part  of  the  parish  of  Berkley.  The  par- 
liamentary survey  was  taken,-  not  by  commissioners,  but  by  a  large  jury  of  the 
county.  It  is  impossible  that  the  same  mistake  should  be  made  in  three  public 
documents.  The  parishioners  of  one  parish  cannot  prescribe  that  the  parish- 
ioners of  another  parish  should  repair  the  walls  of  their  church.  There  may 
be  a  prescription  in  the  same  parish,  but  not  in  diflferent  parishes. 

The  Vice-Chancellor,  considering  the  other  grounds  upon  which  the  new 
trial  was  moved  for  as  not  maintainable,  stated  that  he  entertained  doubt 
whether  an  interested  witness  could  be  permitted  to  prove  out  of  what  custody 
a  produced  document  came,  where  such  proof  was  essential  to  its  reception  as 
evidence  ;[1]  but  that  it  was  not  necessary  to  consider  the  point  further ;  be- 
cause,  if  the  receipts  in  questbn  had  been  rejected,  he  should  not  have 


[1]  Yet  A  party  in  a  eauM  ia  allowed  to  pm?e  the  loaa  or  destroetion  of  a  written  ibemnent,  in 
order  to  lay  a  foondation  for  the  introdoetion  of  aeoondary  evidfiice.  Bladt  y.  iVefafiil,  13  Wtnd. 
173;  Sch§rmerhorn  r.  Sehtrmtrkmh  1  Wend.  119. 
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*been  satisfied,  upon  the  remaining  evidencct  with  any  other  verdict  [*i41] 
than  that  which  had  been  found.  And,  as  to  the  objection  with  res* 
pect  to  Hill,  he  observed  that  the  issues  were  framed  according  to -the  manner 
in  which  the  plainiiflf  had  stated  his  own  case  upon  his  bill,  where  he  had  re« 
presented  himself  as  entitled  to  the  small  tithes  throughout  the  whole  parish  of 
Berkley,  and  that  no  notice  was  taken  of  Hill  in  any  of  the  pleadings  in  equity  $ 
that  the  introduction  of  the  evidence  as  to  Hill  was,  therefore,  not  only  a 
surprise  upon  the  tiefendants,  but  was  calculated  to  defeat  the  intention  of  the 
court  in  directing  the  issues,  by  enabling  the  plaintiflT  to  snatch  a  verdict  upon 
a  point  not  touching  the  merits  of  the  case  in  equity  between  the  parties  x  anp 
that,  if  the  jury  had  found  a  verdict  for  the  plaintiff  upon  the  ground  of  Hill 
being  a  member  of  the  parish  of  Berkley,  he  would  not  have  acted  upon  such 
a  verdict ;  that,  for  these  reasons,  although  he  did  consider  that  there  was 
strong  evidence  that  Hill  was  but  a  member  of  the  parish  of  Berkley,  he  must 
refuse  the  motion  for  a  new  trial,  and  must  refuse  it  with  costs. 

The  order  made  was  in  the  following  words :  '*  This  court  doth  refuse  the 
motion,  although  upon,  the  evidence  given  by  the  plaintiff  at  the  trial  of  the  is- 
sue, the  jury  might  have  been  warranted  in  finding  n  different  verdict,  upon 
the  ground  that  the  alleged  parish  of  Hill  was  in  truth  but  a  township  of  Berk- 
ley, and  that  the  moduses  in  question  did  not  extend  to  such  township,  and  con- 
sequently did  not  prevail  throughout  the  whole  parish  of  Berkley,  as  by  the 
form  of  the  issues  was  affirmed  by  the  defendants ;  because  such  evidence  so 
given  by  the  plaintiflT  was  altogether  a  surprise  upon  the  defendants, 
and  was  inconsistent  with  the  case  made  by  the  plaintiflT  *in  the  plead-  [*142] 
ings  in  equity,  and  did  not  in  any  manner  afllect  the  merits  of  the  case 
in  equity  between  the  plaintiflT  and  defendants,  and  was  calculated  to  defeat  the 
trial  of  such  merits,  and  to  disappoint  the  intention  of  the  court  in  directing  the 
issues.'' 


Ttson  o.  Faucloooh. 
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Motioo  for  a  reoeiT«r  by  one  tenant  inoommon  agriinit  bia  eobtenant,  on  tlie  groand  tliat  the  latter 
had  given  notice  to  the  tenante  to  pay  their  r^nts  to  him  only,  and  had  advertised  the  estate  for 
■ale,  refused,  becaose  the  conduct  complained  of  did  not  amount  to  an  exclusion. 

Tbb  plaintiflTs  and  the  defendant  were  tenants  in  common  of  some  freehold 
and  leasehold  houses  under  a  will  of  which  the  defendant  was  executor. 
>  In  1814  the  defendant  had  entered  into  a  written  agreement  with  the  plains 
tiflls  to  permit  the  latter  to  receive  the  whole  of  the  rents,  until  they  had  repaid 
themselves  two  sums  due  to  them  from  the  defendant.  The  plaintiflSi  had  beeo 
in  receipt  of  the  rents  ever  since  the  agreement  was  made ;  but,  in  Afay  last. 
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the  defendant  gave  Doiice  to  the  tenaats  to  pay  the  rents  to  him  and  not  to  \he 
plaintifist  and  that  he  would  enforce  such  payment  by  dialress  if  neoesaary. 

In  July  the  defendant  advertised  the  houses  for  sale ;  upon  which  the  bill 
was  filed  for  a  receiver  and  an  injunction  to  restrain  the  sale ;  but,  before  the 
injunction  was  served,  the  defendant  had  actually  sold  all  the  houses  but  one. 
Ttie  bill  insisted  that  a  balance  of  61/.  was  still  due  to  the  plaintifis.  The  an- 
swer  stated  that,  by  the  accounts  rendered,  such  a  balance  appeared  to  be  due, 
but  that,  ut)oo  investigation  of  the  accounts,  it  was  found  that  25l  only  was 
due«  allowing  the  accounts  to  be  just,  which  the  defendant  did  not  ad- 
[*149]  mit ;  and  that  *the  defendant  bad  tendered  the  26/.  to  the  plaintifis,  but 
they  refused  to  accept  it :  that  the  plaintifis  had  been  repaid  all  that 
was  due  to  them,  or  that  they  might  have  been  repaid  it  if  they  had  thought 
proper. 

Mr.  Agar  and  Mr.  Koe,  for  the  plaintiflTs,  now  moved  for  a  receiver,  and 
founded  their  application,  1st,  upon  the  agreement ;  8d,  upon  the  notice  given 
by  the  defendant  to  the  tenants,  and  his  having  sold  the  property,  which  they 
contended  amounted  to  an  actual  exclusion  of  the  plaintifis ;  and  they  cited 
Evelyn  v.  Evelyn,{a)  Street  v.  Anderton^{b)  Milbank  v.  Re9eU.{c) 

The  Vics-CflANCEU.oB : — If  the  defendant  were  now  availing  himself  of  his 
legal  title  to  receive  renu  and  profits  which*  under  the  agreement,  were,  in  ef- 
fect, assigned  to  the  plaintifis,  there  would  be  ground  for  the  appointment  of  a 
receiver ;  but  according  to  the  answer  he  has  fully  paid  the  sum  mentioned  in 
the  agieement,  except  a  small  balance,  which  has  bean  tendered  to  the  plain- 
tifis and  refused.  It  is  said,  however,  that  the  notice  given  by  the  defendant 
to  the  tenants  no  longer  to  pay  the  rents  to  the  plaintifis  but  to  him,  the  defen* 
dant,  amounts  to  an  exclusion  of  the  plaintifis  from  their  own  share  of  the 
profits  of  the  undivided  estate,  and  that  where  there  is  such  exclusion  a  court 
of  equity  will,  according  to  the  cases  cited,  appoint  a  receiver.  Exclusion  is 
where  one  tenant  in  common  receives  the  whole  rent,  and  excludes  his  com- 
panion from  the  share  due  to  him.  The  notice  of  the  defendant  is  not 
{ *144]  exclusion  :  notwithstanding  this  notice,  the  tenants  may  pay  *the  whole 
of  the  rents  to  the  plaintifis,  and  certainly  nmy  safely  pay  to  the  plain- 
tifis their  due  share  of  the  rents.  I  do  not  even  consider,  upon  the  circum- 
stances of  this  case  and  the  answer  of  the  defendant,  that  this  notice  is  evidence 
of  an  intention  on  the  part  of  the  defendant  to  withhold  from  the  plaintiflTs  the 
share  of  the  rents  which  belongs  to  them.  The  defendant  does  not  dispute  the 
title  of  the  plaintiflTs  ;  the  agreement  is  founded  on  the  admitted  title  of  the  plain- 
tifl*s  ;  and  the  plain  purpose  of  the  notice  is  to  prevent  the  plaintiflTs  from  receiv- 
ing tlie  rents,  because  they  insist  upon  retaining  the  dofendanfs  share  in  satis- 
faction of  a  balance  which,  aocording  to  the  answer  of  the  defendant,  is  iiot  due 
from  him.  I  may  observe  that,  even  in  the  case  of  any  actual  exclosion  of  one 
tenant  in  common  by  another,  I  doobt  whether  this  court  would  appoint  a  re- 

(a)  2  Dick  800.  (6)  4  Bro.  C.  C.  414.  (c)3Mer.405. 
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oeiver.  If  it  were  an  exclusm  whick  ftmoonted  to  an  ooster  at.law  the  party 
complainiag  must  assert  at  law  his  legal  title*  If  it  wen?  not  such  an  exclusion, 
this  coart  would  compel  the  teaant  in  eommon  in  receipt  of  the  rents  to  ae- 
count  to  his  conipanion ;  but  would  not,  I  think,  act  against  his  legal  title  to 
possession ;  and  the  reason  is»  because  the  party  complaioing  may  at  law  re- 
lieve himself  by  the  writ  of  partition.  It  is  upon  this  ground  that  this  court 
has  constantly  refused  to  restrain  a  tenant  in  common  from  cutting  timber,  or 
doing  any  other  act  not  amoonting  to  destruction*  Where  the  estate  in  com- 
mon is  equitable*  the  court  does  interfere ;  because  it  acts  against  the  legal  es> 
tate  of  the  trustee  only,  who  is  guihy  of  a  breach  of  trust  if  he  permits  one 
equitable  tenant  in  common  In  any  manner  to  prejudice  the  interest  of  the  other. 
Of  the  eases  cited,  Sireei  ▼.  An4erton  was  an  equitable  estate ;  Eoelyn  v. 
Evelyn  is  but  a  word,  and  does  not  explain  the  nature  of  the  estate ; 
and  ^MMiudi  v.  BetteU^  which  was  very  shortly  and  very  loosely  ar-  [*145] 
guedy  considers  that  the  principles  which  are  applied  to  partners  are 
applicable  also  to  tenants  in  oommon,  which  probably  would  wn  have  beea 
the  opinion  if  the  case  had  been  more  fully  argued. 


GlLLtSPIE  v.  ALBX4NDER. 


1894,  Stb  A  7th  December. — Legmag. 

laOfftdes  griyea  to  the  tune  peieoM,  thoagfa  by  diflbrent  inetramaats,  and,  in  eoma  init4ncee,  of 
diffbrent  amoante,  held  to  be  ■qbetittttionU. 

General  Gillespie  made  four  testamentary  papers^  ail' in  his  own  hand 
writing.  The  first  was  as  follows :— **  Being  perfectly  in  my  senses,  I  declare 
this  to  be  my  last  will  and  testament ;  and  I  accordingly  leave  the  little  I 
possess  in  the  following  manner]:--^I  bequeath  to  my  daughter,  Selina  Gillespie, 
the  dear  pledge  of  an  attachment  to  a  most  amiable  woman  who  is  no  more, 
a  sum  of  money  equal  to  12,000/.  sterling,  to  be  paid  on  the  day  of  her  mar- 
riage, provided  she  has  the  approbation  of  the  majority  of  her  guardians  ;  but 
in  case  she  should  marry  imprudently,  and  without  their  consent, only  the  sum 
of  6,000/.  To  Mrs.  Annabella  Gillespie,  I  bequeath  the  sum  of  250/.  a  year 
annuity  for  her  natural  life,  which  will  be  paid  out  of  the  interest  arising  from 
the  said  12,000/.  bequeathed  to  the  aforesaid  Selina  Gillespie,  I  bequeath 
1,000/.  to  George  Gillespie,  a  natural  son  of  mine,  now  residing  in  Jamaica. 
I  bequeath  l,500/»  to  Robert  Gillespie,  a  natural  son  by  Eugenie  Pechier,  a 
French  lady  of  St.  I>omingo,  who  is  to  be  heard  of  at  Kingston,  Jamaica. 
The  boy  was  at  school  sometime  ago  at  Mount  Airy  academy,  Philadelphia, 
America.  I  bequeath  500/.  to  my  son  by  Mrs.  Charlotte  Wallen ;  Major 
Thorn  can  give  an  account  of  her.  I  bequeath  to  my  housekeeper, 
now  living  with  ♦me,  1,000/.:  that  will  be  paid  to  her  frotn  the  sale    [*146J 
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of  my  furniture,  &c. ;  all  the  ready  money  1  have  in  the  house,  and 
my  linen  and  clothes.  Captain  Byers  will  be  good  enough  to  invest  this 
money  for  her  in  the  hands  of  Mr.  Alexander,  who  will  send  her  to  Europe, 
and,  when  she  arrives  at  home,  she  will  receive  250/.  in  cash  ;  the  rest  Mr. 
Alexander  will  purchase  and  lay  out  in  annuity  for  her  natural  life.  As  1  am  not 
clear  how  my  property  may  turn  out,  I  cannot  distinctly  say  liow  it  is  to  be 
divided  ;  hut,  to  prevent  disputes,  it  will  be  as  follows :  I  will  suppose  my 
Java  and  Palambang  prize  money  will  be  equal  to  5,000/. ;  indeed  it  ought  to 
be  near  twice  that  sum  ;  the  sale  of  my  stock  in  trade  in  Meerut,  houses,  wines, 
plate,  &c.  &c.  stands  me  in  about  7,000/.  sterling ;  jewels  to  the  amount  of 
1,200/.  sterling,  as  also,  in  the  care  of  Captain  Fortune  at  Lucknow,  .500/. 
sterling ;  a  necklace  at  Mr.  Alexander's  worth  250/.  sterling,  should  it  turn 
out  to  be  equal  to  what  I  calculate  upon,  exclusive  of  12,000/.  lent  to  Mr  Alex- 
ander for  five  years  and  the  other  property  of  mine  in  his  hands  that  will  cover 
my  above  mentioned  behests.  I  bequeath  a  sufficient  sum  to  my  daughter 
Selina  Gillespie  as  to  yield  her  a  clear  600/.  sterling  per  annum  ;  the  remain- 
der, except  500/.  I  bequeath  to  Eugenie  Pechier,  I  leave  to  Captain  R. 
Houghton  of  Belfast,  Ireland,  and  to  his  issue  by  Jane  Gillespie;  and  in 
case  my  daughter  Selina  Gillespie  should  die,  I  leave  the  whole  of  the  sums 
above  mentioned  for  her  use  to  the  said  R.  Houghton  and  his  heirs  by  Jane 
Gillespie.  I  am  so  ill  that  I  cannot  proceed  further.  Meerut,  July  6th, 
1814.  •*  ' 

The  second  was  without  date,  and  was  in  the  following  words  : — 
[•147]    •*  1  constitute  and  appoint  to  be  my  executors  Sir  *William  Kier, 
major  general ;  Captain  Byers,  royal  artillery,  and  Mr.  Joseph  Alex- 
ander ;  as  also  to  be  guardians  to  my  dear  Selina  Gillespie. " 

The  third  was  as  follows ; — **  Dhoon,  October  dOth,  1614.  I  leave  and  be- 
queath  to  Mrs.  Gillespie,  my  wife,  the  sum  of  300/.  per  annum,  for  her  person- 
al  life ;  and  to  my  natural  daughter  Selina  Gillespie,  now  in  under  the  care  of 
Colonel  Caldwell  at  Madras,  the  sum  of  8,000/.  to  be  paid  to  her  on  the  day 
of  her  marriage,  previous  to  that  the  interest  to  be  appiopriated  to  her  educa- 
tion and  board.  I  request  Colonel  Caldwell,  Sir  William  Keir  and  Mr.  Jo- 
seph Alexander  to  act  as  her  guardians  and  trustees.  I  have  left  a  memoran- 
dum leaving  to  Mrs.  Mary  Ann  Vineall  1,000/.,  and  clothes,  furniture  and 
many  things  in  my  godowns  at  Meerut ;  I  confirm  all  items  mentioned  in  that 
memorandum.  I  leave  to  Robert  Gillespie,  my  son  by  Mademoiselle  Eugenie 
Pechier,  of  Port-au-Prince,  St.  Domingo,  and  Who  is  now  at  school  at  Mount 
Airy  or  Mount  Pleasant  academy,  near  Philadelphia,  1,500/.  sterling;  and  to 
his  mother  1.000/.  sterling  ;  also  to  my  natural  son  by  Charlotte  Wallen,  500/. ; 
should  any  .prize-money  hereafter,  for  Java,  turn  out  advantageously,  these 
sums  and  bequests  will  be  increased  in  proportion  to  the  extent  of  my  present 
property.  Should  Selina  Gillespie  die  before  marriage  my  bequest  to  her  will 
be  paid  to  the  eldest  son  of  Richard  Houghton  and  Jane  Gillespie,  my  cousin. 
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The  two  children  by  the  Malay  girls,  to  each  I  leave  two  tboussind  rupees; 
Four  and  Leary,  five  hundred  each.** 

The  fourth  was  as  follows : — '*  Saharampore,  October  23d,  1814. 
ir  any  accident  ^should  happen  to  me  I  leave  and  bequeath  Mary  Ann  [*146] 
Vineall  1,000/.  sterling,  which  Mr.  Alexander  will  be  good  enough  to 
lay  out  in  the  purchase  of  an  annuity  for  and  during  the  life  of  the  said  Mary 
Ann  VinealL  I  also  leave  and  bequeathto  her  all  my  furniture,  clothes,  linen 
and  stores  in  the  godowns,  and  which  will  be  turned  or  not  into  cash,  as  the 
said  Mary  Ann  Vineall  may  be  disposed  to  determine ;  also  a  sufficient  sum 
of  money  to  pay  her  passage  to  Calcutta,  and  eventually  to  Europe.  I  calcu- 
late the  stores,  furniture,  &c.  at  16.000  rupees.'* 

On  the  31st  October  1814,  the  day  after  the  date  of  the  third  paper,  the  tes- 
tator was  killed  in  battle.  All  the  legatees,  except  George  Gillespie,  survived 
him« 

The  decree  directed  the  master  to  inquire  of  what  the  testator's  personal 
estate  consisted  at  the  dates  of  the  first  and  third  papers,  and  at  his  decease. 
The  master  reported  that  he  was  unable  to  ascertain  what  the  testator's  per- 
sonal estate  insisted  of  at  the  periods  before  mentioned  ;  that  no  evidence  had 
been  laid  before  him  to  satisfy  him  that  any  accession  was  made  to  the  testa- 
tor's personal  estate  betwe(;n  the  dates  of  those  papers,  or  his  death  ;  that  he 
was  of  opinion  that  no  accession  was  made  to  such  property  between  those 
periods  respectively  ;  and  that  the  only  valid  legacies  given  by  the  testamenta- 
ry papers  were  those  contained  in  the  third  paper  and  the  memorandum  re- 
ferrcd  to  thereby. 

To  this  report  the  defendant  Selina  Gillespie  took  the  following  excep- 
tion : — "  Because  the  master  ought  to  have  certified  that  the  several 
legacies  and  provisions  given  to  or  mentioned  *to  be  intended  for  the  [*140J 
derendant  Selina  Gillespie,  by  the  first  and  third  of  the  testamentary  pa- 
pers, wcre,and  ought  to  be  considered  as  separate  and  distinct  legacies  to  or  pro^^ 
visions  for  her,  and  that  she  was  therefore  entitled,  under  the  first  of  the  said 
te>tamentary  papers*  to  a  contingent  legacy  of  12,000/.  payable  in  the  event 
and  on  the  condition  therein  mentioned,  or  otherwise ;  and,  in  the  event  of 
the  same  not  taking  effect  as  therein  mentioned,  then  to  the  legacy  of  5,000/. 
only,  payable  as  explained  therein,  subject  however^  as  to  the  said  sum  of 
12,000/.,  in  the  event  of  the  same  becoming  payable,  to  the  payment  out  of 
the  interest  thereof  of  an  annuity  of  250/.  during  the  life  of  the  plaintifl'.  dame 
Annabella  Gillespie ;  and  that  Selina  Gillespie  was  also  entitled,  under  the 
first  testamentary  paper,  to  such  a  sum  of  money  as  should  be  sufficient,  at 
the  time  of  payment  thereof,  to  produce  a  cleor  yearly  sum  of  600/.  per  annum 
by  way  of  interest  thereupon  ;  and  that,  in  addition  thereto,  the  said  defendant 
Selina  Gillespie  was  also  entitled,  under  the  third  testamentary  paper,  to  the 
sum  of  8,000/.  so  as  aforesaid  reported  due  to  her,  with  interest  for  the  same 
as  therein  mentioned  ;  and  subject  also  to  such  contingent  increasa  thereof  in 
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proportion  to  the  amotuit  or  the  Java  prise* moiiey^  as  by  the  third  teatameata- 
ry  paper  mentioned  as  to  all  the  bequests  thereby  giTen*"* 

Mr.  Hart  and  Marivmk  ki  support  of  the  ezceptioD :  We  admit  that  the  le- 
gaciea  of  12,000i.,  and  600/.  a  year,  can  not  be  eumulativeu 

The  rule  is  quite  clear»  that  legacies  of  di&rent  amocrats,  whether 
[*^150]  given  by  the  same  instrument  or  by  ^different  ones*  are  cumulative^ 
unless  some  reason  appears  on  the  iace  of  the  instrument  for  their  be- 
ing substitutional.  There  is  no  case  in  which  such  legacies  have  been  con- 
sidered substitutional,  unless  there  have  been  cireomstances  in  the  instm* 
ments  from  which  an  intention  that  they  should  be  so  considered  m^ht  be  col- 
lected*: such  circumstances  are  not  to  be  found  in  this  case. 

The  legacies  given  to  Selina  Gillespie/ by  the  first  and  third  papers,  differ 
from  each  other  in  the  following  particulars:  The  legacy  given  to  her  by  the 
latter  is  less  than  that  given  to  her  by  the  former;  and,  according  to  every 
rule  of  consiructbut  a  smaller  legacy  cannot  be  a  satisfaction  of  the  greater 
one.  One  is  given  conditionally,  and  the  other,  absolutely*  There  is  nothing 
in  the  fourth  instrument  that  refers  to  the  legacy  given  by  tlie  first. 

As  this  is  a  latent  ambiguity,  the  amount  of  the  testator's  property  at  the 
time  he  made  these  instruments,  may  be  taken  into  account  in  construing 
them.(l]  It  is  clear,  from  that  clause  in  the  will  which  brgins,  *«  As  I  am 
not  dear  how  my  property  may  turn  out,'*  that  the  testator  intended  to  dispose 
of  the  whole  of  his  property,  and  considered  that  the  legacies  he  had  given 
would  exhaust  the  whole  of  it.  Now  he  estimates  his  property  to  be  worth 
28,784/.  at  the  least ;  the  legacies  given  by  the  two  papers  amount  to  31,095/. 
if  those  which  are  of  the  same  anM>unt  in  both  instruments,  are  not  taken  into 
account ;  so  that  there  would  be  a  deficiency  of  2,81  IL  only.  That  deficien- 
cy is  too  small  to  induce  the  court  to  hold  that  these  legacies  are  not  cumu- 
lative, especially  as  the  testator  contemplated  an  increase  of  property  from  his 

prize-money. 
[*i51]        *The  cases  cited  were  Hurst  v.  Beack^(a)  AUorney  Creneralr. 
Harley^{b)  and  Attorney  Oeneral  v,  Onae.(c) 

Mr,  Sugden*  Mr.  Treilove^  Mr.  Skirrow^  Mr.  RmniUy^  and  Mr.  Stephensou 
appeared  for  the  other  parties. 

The  Yiob-Cbancbllor  :  There  is  so  much  inaccuracy  in  the  expressions  of 
the  two  instruments  of  the  6th  of  July,  1814,  and  the  30th  October,.  1814,  that 
no  court  can  with  confidence  say  it  can  arrive  at  the  true  inteotron  of  this  tes- 
tator. I  am,  however,  clearly  of  opinion  that  the  paper  of  the  30th  Octoberf 
1814,  is,  as  far  as  regarda  the  pecuniary  legatees  therein  named,  but  not  iur- 

(0)  5  Madd.  351.  (6)  4  Msdd.  S63.  (c)  3  Mer.  316. 

[1]  •*  I  consider  the  rale  u  eettbd ;  700  are  At  liberty  to  ptow^  the  etrDometAnoet  oC  tlie  teetator, 
•o  Ikr  u  laend>le  Uie  court  to  place  ilielf  in  the  eituatioa  of  the  teetalor  at  the  time  of  making  hie  will, 
but  70a  are  not  at  liberty  to  pro^e  either  hie  motives  or  iotentions."  Lord  Laogdale  in  Mnriin  ▼. 
Drinibeefer.fi  Bear. 318.   Bdenr.  WiUiumift  tafr^  3  Murphy,  (North  Carolina,)  27. 


CASES  IN  CHANCERY.  I5S 

1834.— Gillespie  Y.  Alettnder.  ^ 

ther,  a  sabstitution  for  the  first  paper  of  ihe  6th  of  July,  ]&14,  nnd  that  such 
legatees  cao  only  claim  luider  the  paper  of  the  90th  October,  1814;  and  1 
most,  therefore,  overrule  the  exception  taken  on  the  part  of  the  infant  daugh- 
ter. Every  legatee  nanned  in  the  first  paper  is  again  named  in  the  other,  ex- 
cept Greorge  Gillespie,  who  appears  by  the  master^s  report  to  have  been  thea 
dead ;  and  in  several  instances  the  amount  of  the  legacies  is  the  same  as  m 
the  first  paper. 

The  two  great  difficulties  in  the  cause  are  as  to  the  meaning  of  the  testator 
with  respect  to  the  increase  of  his  legacies  incase  the  Java  prize-money  should 
turn  out  advantageously,  and  as  to  what  is  to  become  of  his  residuary  estate. 
When  he  says  that  the  legacies  are  to  be  increased  if  the  prize-money  turn  out 
advantageously,  he  must  have  had  in  his  mind  some  estimate  of  the 
amount  of  the  prize-money ;  and  referrii^  *to  the  first  testamentary  pa-    [*152} 
per,  where  the  prize-money  is  estimated  at  5,00<tf.  with  a  strong  expres- 
sion of  hope  that  it  may  exceed  that  sum,  I  most  infer  that  be  had  that  idea  in  his 
mind  at  the  writing  of  the  paper  of  the  30th  of  October ;  and  the  true  meaning  of 
the  expression  in  question  is,  that  if  the  Java  prize-money  shall  exceed  5,000/.  then 
the  several  legacies  before  given  by  that  paper  shall  be  increased  proportiona- 
bly,  with  respect  to  his  residuary  estate.    I  take  it  that,  in  the  estimate  which 
he  makes  of  his  property  in  his  first  testamentary  paper,  he  means  to  express 
that  the  several  items  of  property  enumerated,  exclusive  of  the  12,000/.  lent 
to  Mr.  Alexander,  but  inclurive  of  the  testator's  other  property  in  Mr.  Alex- 
ander's hands,  will  cover  the  several  legacies  which  he  had  thereinbefore  given. 
Those  legacies  as  1  compute  them,  amount  to   16,000/.  and  the  enumerated 
property  to  13,950/.  according  to  the  testator's  estimate.    The  property  in 
Mr.  Alexander's  hands,  exclusive  of  the  12,000/,  appears  to  have  turned  out 
to  be  2,834/.,  and  this  sum  with  the  13,950/.  would,  as  the  testator  expresses 
it,  cover  his  bequests  thereinbefore  mentioned.    In  such  case  he  increases  the 
provision  for  his  daughter  to  600/.  per  annum.    He  then  gives  500/.  to  Eugenie 
Pechier,  and  his  reskluary  estate  to  Captain  Houghton  of  Belfast,  and  his  issue 
by  Jane  Gillespie ;  and  in  case  of  the  death  of  his  daughter  the  provisions  for 
her  are  to  fall  into  the  residue.    In  the  paper  of  the  30th  October  1814,  he 
gives  the  provision  intended  for  his  daughter,  if  she  dies  before  marriage,  to  the 
eldest  son  of  Captain  Houghton  and  Jane  Gillespie,  but  says  nothing  whatever 
with  respect  to  his  residuary  estate  in  any  part  of  this  paper.    Considering 
therefore  the  paper  of  the  30th  of  October  1814,  not  as  a  total  revo- 
cation of  the  first  testamentary  ^paper,  but  as  a  substitution  with  re-    [*153l 
spect  to  the  legacies  only,  it  will  follow  that  the  disposition  of  the  re- 
siduary estate  made  by  the  first  paper  remains  unaltered,  and  that  the  residuary 
estate  belongs  to  Captain  Houghton  and  his  issue  by  Jane  Gillespie ;  and,  as 
that  family  have  agreed  between  themselves  with  respect  to  this  property,  it 
becomes  unnecessary  to  make  any  deelaration  as  to  the  construction  of  this 
gift- 
Refer  it  to  the  master  to  inquire  ta  what  extent  the  estate  of  the  testator 
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has  been  or  will  be  benefited  by  the  Java  and  Palarnbang  prizG*money  ;  and 
declare  that  if  such  prize-money  should  exceed  (he  sum  of  5,000/.  then  that 
the  several  legacies  given  hy  the  said  testamentary  paper  of  the  30th  of  Octo- 
ber 1814,  other  than  the  legacies  to  the  two  Malay  girls,  and  to  Four  and 
Leary,  are  to  be  increased  proportionably  to  such  excess ;  and  let  the  master 
proportion  such  excess  between  the  said  several  legatees ;  and  declare  that 
the  residuary  estate  of  the  said  testator,  after  payment  of  his  debts  and  lega- 
cies, belongs  to  the  said  defendant  Richard  Houghton  and  his  issue  by  Jane 
Gillespie.[l] 


[•164]  *CoOKE   V.   S0LTAU.(2] 

1834.  15lh  Decemher.^TUU.'^Premimpiion. 

A  reconveyance  of  a  mortgage  made  in  1745,  bat  not  afterwarcb  roentioqed  in  the  title  deeds, 
ought  tu  be  presQoied,  where  no  demand  of  either  principal  or  interest  hai  been  made  for  several 
years,  and  the  mortgage  deeds  have  been  long  in  the  possession  of  the  owner  and  his  ancestors. 

The  defendant  had  agreed  to  purchase  of  the  plaintiflf  some  houses  in  the 
city  of  London,  but  refused  to  complete  his  purchase  because  it  did  not  appear 
by  the  abstract  that  an  old  mortgage  had  been  paid  off,  or  that  the  legal  estate 
had  been  reconveyed.  This  suit  was  accordingly  instituted  to  compel  a 
specific  performance  of  the  agreement ;  and  the  question  was,  whether,  under 
the  circumstances  of  the  case,  the  payment  and  reconveyance  ought  to  be 
presumed. 

The  facts  of  the  case  were  as  follows : — The  plaintiff's  grandfather,  being 
seised  in  fee  of  the  houses  in  question,  subject  to  a  mortgage  in  fee  made  in 
1733,  by  his  will,  dated  the  7th  of  December  1784,  devised  all  his  messuages, 
lands,  tenements  and  hereditaments  to  dame  Elizabeth  Child  and  Richard  Lock- 
wood,  and  their  heirs,  upon  trust  to  pay  one  moiety  of  the  rents  and  profits  to 
his  wife  Abigail  Cooke  for  her  life,  and  the  other  moiety  to  the  use  and  benefit 
of  his  son  John  Cooke,  the  plaintiff's  late  father,  until  he  should  attain  the  age 
of  twenty-one  years,  or  die ;  and,  after  he  should  attain  that  age,  upon  trust  to 
pay  one  moiety  of  the  rents  and  profits  unto  his  son,  for  his  own  use,  during 
the  joint  lives  of  the  testator's  son  and  wife  ;  but,  if  his  son  should  die  before 
his  wife,  in  trust  for  his  wife  to  receive  the  whole  rents  and  profits  of  the  pre- 
mises for  her  life,  and,  after  her  decease,  in  trust  to  pay  all  the  rents 
[*155]  and  profits  to  his  son,  and  ^permit  him,  his  heirs,  executors,  adminis* 
trators  and  assigns  to  hold  and  enjoy  the  premises.    The  will  contained 

[1]  S.  C.  3  Ross.  130,  but  on  a  difierent  point  See  foither  Wray  v.  FUld,  ft  Rims.  957 ;  MaekeiutU 
T.  Maekenxie,  ibid.  963;  Ouy  v.  Skarpt  1  Myln.  &,  Keen,  589;  Watson  y.  Mti§d,  5  Sim.  431. 
Oordon  v.  H^jfmtn,  7  Sim.  S9 ;  Attorney  Owend  v.  Charge,  8  Sim.  138 ;  BMey  r.  RMey,  9  Bear. 
95;  Jforftii  v.  Drmkwater,  9  Beav.  915 ;  Hemmmg  v.  Owrrey,  poat,  391. 

[9]  »«ThlB  eaae  was  decided  in  December  1893^  and  not  in  DeccmlMr,  1894,  aa  atated  in  the  xepoft" 
Ooodmm  r.  BlUeon,  3  Rom.  583,  noU. 
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a  direction  that  the  executors  should  retain  out  of  the  premises  all  such  charges 
and  expenses  as  they  should  be  put  unto  by  reason  of  the  trusts  reposed  in 
them,  but  did  not  contain  any  other  charge  upon  the  testator*a  real  estates, 
or  any  power  for  the  trustees  and  executors  to  raise  money  by  mortgage. 
The  testator  appointed  dame  Elizabeth  Child  and  Richard  Lockwood  exe- 
cutrix and  executor  of  his  will. 

In  1736  the  mortgagees,  upon  payment  of  their  mortgage-money,  convey- 
ed the  premises  to  Elizabeth  Child  and  Richard  Lockwood,  their  heirs  and 
assigns. 

Richard  Lockwood  survived  Elizabeth  Child  :  and,  by  indentures  of  lease 
and  release  of  the  24th  and  25lh  of  May  1745,  made  between  him  and  Abi- 
gail Cooke  of  the  one  part,  and  Robert  Johnson  of  the  other  part,  after  recit* 
ing  the  will,  and  that  Lockwood,  to  enable  him  to  perform  several  of  the 
trusts  of  it,  had  occasion  to  borrow  300/.  upon  the  security  of  the  premises, 
which  Robert  Johnson,  at  the  request  of  Abigail  Cooke,  had  agreed  to  ad* 
vance;  in  consideration  of  the  300/.,  Lockwood  and  Abigail  Cooke  con- 
veyed the  premises  to  Robert  Johnson,  his  heirs  and  assisrns,  subject  to  re- 
demption on  payment  by  Lockwood  and  Abigail  Cooke, or  cither  of  them,  or 
the  heirs,  executors  or  administrators  of  the  testator,  to  Robert  Johnson, 
his  executors,  administrators  or  assigns,  of  the  300/.  and  interest,  on  the  26th 
of  May  1746. 

No  further  mention  was  mnde  in  the  abstract  of  this  mortgage,  or 
of  any  reconveyance  or  conveyance  of  the  •premises  by  the  mortga-  [•ISO] 
gee,  his  heirs  or  assigns.  By  an  indenture  dated  the  24th  of  March 
1791,  and  made  between  John  Cooke,  the  plainlifTs  father,  of  the  one  part, 
and  William  Watson  of  the  other  part,  after  reciting  that  John  Cooke,  party 
thereto,  was  seised  in  fee  of  the  premises,  free  from  incumbrances,  he  demised 
the  premises  to  Watson  for  1,000  years  by  way  of  mortgage  for  securing 
8,500/.  with  interest.  In  this  indenture  was  contained  a  covenant,  on  the 
part  of  John  Cooke,  for  the  peaceable  possession  of  the  premises  free  from  in- 
cumbrances, and  th^  other  usual  covenants  for  title. 

The  plaintifTs  father  died  about  June  1807,  intestate,  leaving  the  plaintiff*  his 
eldest  son  and  heir-at-law. 

Sometime  in  the  years  1815  or  1816  Watson  died,  having  appointed  the 
Rev.  Henry  Houson  his  executor.  About  November  1816,  there  being  then 
the  principal  sum  of  2,000/.  due  upon  the  mortgage  to  the  estate  of  Watson, 
and  the  plaintiff  being  required  to  pay  it  off*,  contracted  with  the  Rev.  John 
Hall  Clay  for  the  sale  to  him  of  an  annuity  of  ISO/,  in  consideration  of  that 
sum  ;  and  thereupon,  by  an  indenture  dated  the  Oth  of  November  1816,  and 
made  between  the  plaintiff*  of  the  first  part,  Houson  of  the  second  part.  Clay 
of  the  third  part,  Joseph  Houson  of  the  fourth  part,  and  Richard  Grose  Bur- 
foot  of  the  fifth  part,  in  consideration  of  2,000/.  paid  by  Clay  to  Henry  Hou- 
son in  discharge  of  the  mortgage,  the  plaintiflT  granted  out  of  the  premises  an 
annuity  of  180/.  to  Clay.  In  this  deed  Henry  Houson  joined  for  the  purpose 
of  assigning  the  term  of  one  thousand  years  to  Burfoot,  in  trust  for  better 
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securing  the  annuity,  and  subject  thereto  in  trust  for  the  plaiotiflf,  and  to  at* 

tend  the  inheritance. 
[*157]  *By  indentures  of  lease  and  release  of  the  first  and  second  of  March 
1818,  and  made  between  Williapfi  Joseph  JUockwood  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  after  reciting  the  d^ath  of  Elizabeth  Child 
in  or  about  the  year  1741,  and  that  Richard  Lockwood  departed  this  life  ia 
ALirch  1797  without  issue,  leaving  his  elder  brother  the  Rev,  Edward  Lock- 
wood  his  heir-at-law,  upon  whom  the  legal  trust  estate  of  the  premises  devised 
by  the  will  of  the  plaintiff's  grandfather  descended,  the  same  not  having  passed 
by  the  will  of  Richard  Lockwoodiaad  furtbei  reciting  the  death  of  Edward 
Lockwood  having  made  his  will,  but  which  did  not  pass  the  legal  trust  estate» 
and  that  Edward  Lockwood  had  issue,  William  Joseph  Lockwood  his  eldest 
son,  who  died  in  October  1801,  leaving  William  Joseph  Lockwood  his  only 
son  and  heir-at-law,  upon  whom  the  legal  estate  of  the  premises  then  descend* 
ed  ;  and  that  the  plaintiff  being  desirous  of  obtaining  a  conveyance  of  such 
legal  estate  had  requested  William  Joseph  Lockwood  to  make  such  coDvey- 
ance  accordingly  :  William  Joseph  Lockwood  conve^d  the  premises  to  the 
plaintiff  and  bis  heirs, 

Afiidi^vits  had  been  made  by  the  plaintiflfaod  Henry  Cooke  his  brother,  and 
the  solicitor  employed  by  Clay,  of  w^iich  copies  had  been  sent  by  the  plaintifTs 
solicitor  to  the  defendant's  solicitors,  and  by  which  it  appeared  that  the  title  deeds 
of  the  premises,  and,  nmoogst  others,  the  indentures  of  the  24th  and  25th  days 
of  May  1745,  had  been,  a  short  time  prev'iously  to  the  grant  of  the  annuity,  de- 
livered by  the  solicitors  of  William  Watson  to  the  person  who  was  the  solici- 
tor both  of  Henry  Hotison  and  CJay^  It  also  appeared  by  the  affida- 
r*158]  vits  that  no  payment  or  demand  either  of  principal  or  interest  *ia  re- 
spect of  the  mortgage  of  the  25th  day  of  May  1745  had  been  ever 
made  upon  plaintiff  or  upon  his  father.  The  plaintiff's  solicitor  had  searched 
at  Doctors  Commons  for  the  will  or  administration  of  Robert  Johnson,  and  had 
also  endeavored  to  find  out  his  heir,  but  without  success. 

In  an  old  abstract  made  in  1791  (upon  the  treaty  for  the  loan  of  the  3,500/.) 
there  was  the  following  note.  '*  N.  B.  This  dOOiL  and  all  interest  has  been 
paid  off  near  forty  years,  if  not  more,  and  the  present  Mr.  Cooke  in  quiet 
possession  ever  since  he  attained  twenty-one."  And  the  conveyancer  before 
whom  the  nbstrapt  was  laid,  wrote  the  following  opinion  on  the  title:  "Al- 
though it  does  not  appear  that  either  the  mortgagee  reconveyed  the  real  es- 
tate to  Mr.  Cooke,  or  that  the  surviving  trustee  in  his  father's  will  conveyed 
the  equity  of  redemption  to  him,  yet,  from  the  assertion  at  the  foot  of  the  ab- 
stract (to  which  from  my  own  personal  knowledge  the  greatest  credit  is  due,) 
and  as  a  possessory  action  (unleai^  under  very  particular  circumstances  indeed; 
cannot  be  brought  after  this  lapse  of  time,  I  do  not  think  a  nportgagee  will  run 
any  risk  in  accepting  this  title." 

This  abstract,  and  the  note  and  opinion,  had  been  shown  to  the  defendant's 
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solicitor,  and  wai  amf)ogst  the  title  deeds  delivered  by  the  solicitors  of  William 
WatsoD  to  the  solicitor  of  Heory  Houson  and  Clay* 

The  plaintiff  submitted  that,  from  these  circumstances,  it  appeared  that 
Richard  Lockwood  and  Abigail  Cooke  had  no  right  or  power  to  make  the 
inortgage  except  to  the  extent  of  the  interest  of  Abigail  Cooke,  which  had  long 
since  determined ;  and  that,  under  the  circumstances  aforesaid,  the  de- 
fendant's objection  to  the  title,  on  *account  of  the  mortgage  of  the  35th  [*150] 
of  May  1745,  was  unfounded* 

The  defendant,  by  his  answer,  said  that  there  was  not  in  the  abstract  any 
statement  of  any  deed,  will  or  other  document  of  title  intermediate  between 
the  mortgage  deeds  of  the  24th  and  25th  of  May  1745,  which  were  endorsed 
upon  certain  other  indentures  of  the  31st  of  August  and  1st  of  September 
1736  and  the  mortgage  in  1791,  and  that  there  was  no  receipt  for  the  mort- 
gage-money by  the  mortgagee  indorsed  upon  these  deeds,  nor  any  evidence 
to  show  how  long  such  deeds  had  been  in  the  possession  of  the  mortgagor : 
and,  under  such  circumstances,  he  submitted  that  the  heir  or  devisee  of 
Robert  Johnson,  or  the  other  persons  in  whom  his  estate  might  be  vested 
were  necessary  parties  to  the  conveyance. 

Mr.  Preston  and  Mr.  SideboUom  for  the  plaintiff: — The  mortgage  in  ques- 
tion was  made  so  long  ago  as  the  year  1745.  From  that  time  down  to  the 
present,  a  period  of  nearly  eighty  years,  there  is  no  trace  connecting  it  with 
Johnson  in  any  shape  whatever,  nor  is  any  thing  heard  of  his  interest  In 
1754  the  plain(ifl*8  father  came  into  possession ;  and  it  appears  by  the  affida- 
vit of  Henry  Cooke,  the  plaintiff's  brother,  that  he  assisted  his  father  in  the 
management  of  his  affairs  for  twenty  years  previous  to  his  decease :  and, 
therefore,  if  any  payment  or  demand  of  either  principal  or  interest  had  been 
made  he  must  have  known  of  it.  But  he  swears  he  never  heard  of  any  de- 
mand being  made  under  this  mortgage* 

The  fact  that  no  administration  can  be  found  to  this  mortgagee,  proves 
clearly  that  the  mortgage-money  had  been  satisfied.  For  if  not, 
some  person  would  have  been  ^induced  to  administer  to  the  mortga-  [*160] 
gee  for  the  purpose  of  recovering  it;  In  1791,  previous  to  making 
the  mortgage  to  Watson,  the  title  was  investigated,  and  the  opinion  of  coun- 
sel taken  upon  it,  and  he  advised  that  the  security  might  be  accepted.  At 
that  time  the  deeds  of  1745  were  found  in  the  hands  of  the  mortgagor ;  and 
we  trace  him  in  possession  for  more  than  twenty  years.  If  a  mortgagee  had 
filed  a  bill  for  a  foreclosure  stating  circumstances  similar  to  those  of  the  pre- 
sent case,  a  plea  or  demurrer  would  have  held  good.  In  two  cases,  where  a 
mortgagee  stated  his  title  so  as  to  raise  a  doubt,  the  court  has  refused  relief* 
Christophers  v.  SparheJifi)  and  Bhwit  v.  Thomas.ip)  The  same  doctrine  was 
held  by  Lord  Tburlow  in  Trash  v.  WhiU.(c) 

If  under  the  circumstances  of  the  case  this  title  is  not  good,  it  is  impossible 

(a)  3  J.  &  W.  238.  (6)3Vfikjao.«99l  (e)  8  tro.  C.  a  969« 
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to  conceive  how  it  can  ever  be  made  good.     The  personal  representative  of 
the  mortgagee  could  not  claim  the  money,  nor  the  heir,  the  estate. 

If  an  action  were  brought  by  the  heir-at-law  of  the  mortgagee  to  recover 
this  estate,  there  is  no  judge  who  would  not  direct  a  jury  to  presume  a  re- 
conveyance of  the  legal  estate.  If  the  mortgagee  died  without  an  heir,  no 
jury  would  presume  an  escheat  after  a  possession  of  seventy  years.  In  Hil- 
lary V.  Waller,{d)  where  thete  was  no  adverse  possession,  a  reconveyance 
was  presumed.  This  case  however  falls  within  the  principle  of  Emery  v. 
Orocock.{e) 

The  alleged  object  for  raising  the  800/.,  was  to  enable  the  trustee 
[•161]  to  perform  the  trusts  of  the  will.  But  the  *lrU8tee  had  no  power  to 
mortgage  the  estate  for  any  such  purpose;  and, even  with  the  concur- 
rence of  the  tenant  for  life,  he  could  only  mortgage  ii  for  her  life.  Under  all 
the  circumstances  of  this  case,  and  as  a  period  of  time  has  elapsed  sufficient 
to  destroy  every  kind  of  remedy,  we  submit  that  the  objection  to  the  title  to 
these  houses  cannot  be  maintained,  and  that  a  specific  performance  ought  to  be 
decreed. 

Mr.  Sugden  and  Mr.  Pemberlon  for  the  defendant : — The  case  before  the 
court  is  not  the  case  of  mortgagor  and  mortgagee,  but  of  vendor  and  purchaser. 
The  doctrine  of  presumption  as  between  mortgagor  and  mortgagee  is  one  thing, 
and  as  between  vendor  and  purrhascr,  another.  In  the  case  of  mortgagor  and 
mortgagee  there  is  not  any  time  in  which  the  possession  becomes  adverse ;  for 
it  IS  the  practice  for  the  mortgagor  to  remain  in  possession.  A  long  posses- 
sion, in  order  to  be  a  ground  for  presuming  a  reconveyance,  must  be  adverse. 
Fenwick  v.  Reed,{f)  That  case  afterwards  went  to  law,  and  the  jury  were 
of  opinion  that  there  were  no  grounds  for  presuming  a  release  of  the  equity  of 
redemption,  if  a  nnesnc  incumbrancer  were  to  get  a  conveyance  of  the  legal 
estate,  it  would  be  no  objection  to  his  availing  himself  of  it,  that  the  mortgage 
money  had  been  paid.  As  to  this  mortgage  being  made  by  persons  who  had 
no  title  to  make  it.  it  appears  that  a  mortgage  was  originally  made  by  the  tes- 
tator, and  after  his  death  the  mortgagees  conveyed  the  estate  to  the  trustees 
of  his  will,  and  they  again  mortgage  to  Johnson.  So  that  this  is  the  case  of 
trustees  of  the  equity  of  redemption  who,  having  paid  off*  the  mortgage  money, 
create  another  mortgage  in  fee  for  the  purpose  of  enabling  themselves 
[•162]  .*to  perform  the  trusts  of  the  will.  That  objection  therefore  will  not 
hold.  How  do  the  plaintiffs  prove  that  there  was  not  a  counterpart 
of  the  mortgage  deed  ?  If  there  were,  and  it  was  executed  by  all  parties  there 
is  an  end  to  the  question.  There  were  no  intermediate  deeds  executed  from 
1745  to  1791 ;  so  that  no  aid  can  be  derived  from  that  circumstance.  There 
is  no  indorsement  on  the  deed  of  payment  of  either  principal  or  interest.  The 
plaintiffs  did  not  choose  to  investigate  the  facts  of  the  case  in  1701,  when  they 
might  have  done  so;  but  they  wailed  until  1819,  when  Richard  Lockwood 
was  dead,  and  then  took  a  reconveyance  from  his  heir.    At  that  time  the  legal 

li()  13  V««.  930.  (f)6Madd.54.  ^  (/)  1  Mer.  114. 
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estate  was  not  in  the  heir  of  Richard  Lockwood,  but  in  the  mortgagee ;  and 
therefore  the  reconveyance  ought  not  to  have  been  taken  from  him  but  from 
the  mortgagee.  The  plaintiff  says  that  it  is  unreasonable  for  the  defendant  to 
require  a  reconveyance  from  a  person  who  acquired  the  legal  estate  in  1745, 
and  yet  he  himself  takes  a  reconveyance  from  persons  whose  interest  vested  in 
them  in  1734.  How  can  the  plaintiflT,  with  any  consistency,  insist  upon  the 
effect  of  presumption  as  against  the  defendant,  when  he  takes  a  reconveyance 
of  a  prior  title  7  Richard  Lockwood,  the  surviving  mortgagor;  was  alive  at 
the  date  of  the  deed  of  1791  ;  but  he  was  not  made  a  party  to  that  deed.  This 
18  an  admission  that  at  that  time  the  legal  estate  was  in  the  mortgagor.  In  the 
year  1818  the  plaintiff"  takes  a  reconveyance  from  the  heir  of  Richard  Lock- 
wood.  It  is  clear,  therefore,  that  the  reconveyance  must  have  taken  place 
between  1701  and  1818.  As  to  the  authorities  in  regard  to  presumption  there 
really  are  none.  The  case  of  Hillary  v.  Waller  has  not  met  with  the  appro- 
bation of  the  profession.  And  we  beg  to  refer  to  what  was  said  by  the 
Lord  Chancellor  in  the  case  of  Lord  Choltnondtley  v.  Lord  Clinton  *in  [*163] 
the  house  of  lords.(^)  The  case  of  Emery  v.  Grocock  has  no  appli- 
cation to  this;  for  there  the  term  was  created  in  1711.  and  in  1744  a  settle- 
ment was  made  and  a  recovery  suffered,  and  it  was  therefore  impossible  for 
the  settlement  to  have  prevailed  if  the  portions  had  not  been  paid. 

The  Yice-Chancellob^: — I  adhere  to  the  principle  of  Emery  v,  Qrocock. 

No  reconveyance  could  ever  be  presumed  without  the  actual  production  of 
the  deed,  unless  it  could  be  properly  presumed  in  this  case.[l] 

is)  S"g.  Vendon,  435,  6th  editbii. 
[1]  Vide  Nikl  T.  BewUy,  3  Sim.  103. 
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[•166]  •FoUAMBE   V.   WiLLOUGHBY. 

1894,  4th  Jfowembn^ImfiuU^MmiaUmuet. 

Where  there  are  eeTenl  funde  provided  bj  different  penMiie  for  the  meiDtenuice  of  infante,  the  in- 
tereet  of  the  infanta  moat  alone  determine  which  of  the  fandi  ia  firat  applicable. 

Thb  plaintiflTs  were  inraoU,  and  this  suit  was  instituted  for  the  purpose  of 
having  it  deteraiiaed  out  of  which  of  several  funds  provided  for  the  purpose, 
iliey  were  to  be  maintained  and  educated. 

By  a  seltlenoentt  dated  the  17th  of  October  1798|  nutde  upon  the  nnarriage 
of  John  Savile  Foljambe,  certain  real  estates  were  limited  to  the  use  of  him 
for  life,  with  remainder  to  the  use  of  trustees  for  five  hundred  years,  with  re* 
cnainder  to  the  first  and  other  sons  of  the  marriage  in  tail*  with  the  ultinrwte 
remainder  to  the  use  of  John  Savile  Foljambe  in  fee.  The  trusts  of  the  term 
of  five  hundred  years  were  declared  to  be  that,  in  case  there  should  be  an 
eldest  son  of  the  marriage  and  three  or  more  younger  children,  the  trustees 
should,  by  sale  or  mortgage,  raise  the  sum  of  5,000^1  to  be  divided 
[*166]  among  the  younger  children,  in  such  shares  as  *the  father  should  ap- 
point ;  and,  in  default  of  appointment,  equally  ;  the  portions  of  sons  to 
be  payable  at  twenty-one,  or  sooner,  if  the  trustees,  after  the  death  of  the 
father,  should  think  proper,  for  their  advancement ;  and  the  portions  of  daugh- 
ters, at  twenty-one  or  marriage,  with  benefit  of  survivorship  in  case  any  of 
the  children  died  before  their  shares  became  payable ;  and,  after  the  death  of 
John  Savile  Foljambe,  to  raise,  for  the  maintenance  of  the  younger  children, 
till  their  portions  should  become  payable,  such  sums  of  money  as  the  trustees 
should  think  necessary,  not  exceeding  the  interest  of  their  portions  at  the  rate 
of  four  per  cent  per  annum. 

John  Savile  Foljambe,  by  his  will  after  ratifying  the  settlement  and  giving 
divers  pecuniary  and  specific  legacies,  bequeathed  all  the  residue  of  his  per- 
sonal  estate  to  trustees,  upon  trust  to  pay,  assign  and  transfer  it  unto  and 
equally  amongst  all  his  younger  children  who  should  be  living  at  the  time  of  his 
decease,  or  be  born  in  due  time  afterwards,  share  and  share  alike,  the  shares 
of  sons  to  be  paid  at  twenty-one,  and  of  daughters,  at  twenty*one  or  marriage  ; 
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and»  ID  the  mean  timet  the  diridenda  and  interest  to  be  applied  by  the  trustee?, 
at  their  discretion*  towards  their  maintenance  and  edocation. 

John  Savile  Foljambe  died  in  ISOS.  soon  after  the  date  of  his  will,  leaving 
issue  or  the  marriage  four  children,  of  whom  the  three  youi^r  were  infants, 
and  were  the  plaintifTs  in  this  suit. 

After  his  death,  his  father,  Francis  Ferrand  Foljambe,  who  was  also  a  party 
to  the  aettlement,  made  bis  will,  dated  in  1818,  and  by  it  devised  cer- 
tain real  estates  to  ^trustees  for  a  term  of  two  hundred  years,upoD  trust  [167*] 
to  apply  a  sufficient  part  of  the  rents  and  profits,  at  their  discretion,  for 
and  towards  the  maintenance  and  education  of  his  four  grandchildren,  the  children 
of  his  late  son  John  Savile  Foljambe,  during  tbeir  minorities,  in  such  propor- 
tions and  manner  as  the  trustees  should,  in  their  discretion,  think  most  ailvis- 
able ;  and  also  upon  truat,  subject  to  the  payment  of  certain  debts  and  legacies 
to  the  plaintiA  and  other  persons,  and  also  to  the  maintenance  of  the  infants, 
to  permit  the  person  entitled  for  the  tinne  beiqg  to  the  estate  in  rennainder 
immediately  expectant  on  the  term,  to  receive  the  rents  and  profits. 

Francis  Ferrand  Foljambe  died  soon  after  the  date  of  his  will. 

After  the  death  of  John  Savile  Foljambe,  and  until  the  death  of  Francis 
Ferrand  Foljambe,  the  trustees  and  testamentary  guardians  of  the  plaintifls 
received  the  interest  of  their  portions  under  the  settlement,  and  applied  it, 
together  with  the  interest  of  the  residuary  personal  estate  of  John  Savile  Fol- 
jambe, in  the  maintenance  and  education  of  the  plaintiffs. 

The  only  fortunes  to  which  the  plaintiflTs  were  entitled  were  the  legacies  of 
5,000/.  each  under  the  will  of  their  grandfather,  and  the  pravisien  made  for 
them  by  the  settlement  and  will  of  tjbeir  lather.  George  Savile  Foljambe,  the- 
eldest  son,  was  entitled  to  very  large  estates,  which  yielded  him  a  yearly  in- 
come of  above  14,000/. 

The  bill,  after  stating  these  circumstances,  charged  that  the  grand- 
father of  the  plaintiffs  intended  that  their  ^maintenance  should  be  pro-  [*168] 
vided  for  under  the  trusts  of  the  term  of  two  hundred  years  created 
by  his  will,  and  that  the  provision  made  Cor  them  by  the  setileiDent,  and  by^ 
Ibeir  fiitfaer's  will  should  aeoumuiate  for  their  benefit ;  and  that  they  had  ac^ 
cordingly,  since  the  death  of  their  grandfather,  been  wholly  maintained,  under 
the  trusts  of  the  two  hundred  years  term.  It  also  stated  that  no  account  had 
ever  been  taken  of  the  estate  of  their  father^  nor  of  the  accumulations  of  k  since 
the  death  of  their  grandfather ;  and  that,  in  November  1822,  the'eldest  of  the 
plaintiffs  attained  the  age  of  twenty-one  years,  and  became  entitled  thereupon 
to  have  one  third  part  of  her  father's  residuary  personal  estate,  and  the  accu- 
mulations thereof,  and  of  her  portion  under  the  settlement,  paid  to  her ;  but 
that  the  defendants,  the  trustees,  refused  to  pay  them  to  her,  on  the  ground 
that  these  fbnds  were  to  be  considered  as  first  applicable  for  her  maintenance. 
It  prayed  that  the  rights  and  interests  of  the  plaintiffs,  and  of  Gieorge  Savile 
Foljambe,  their  eldest  brother,  might  be  ascertained  and  declared^,  and  proper 
accounts  be  taken  for  that  purpose. 
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The  eldest  son,  by  his  answer,  insisted  that  the  income  of  the  residuary 
personal  estate  o(  John  Savjle  Foljambe,  his  father,  was  first  applicable  for 
the  maintenance  of  the  plaintiffs. 

The  cause  now  came  on  be  heard. 

Mr.  Heald^  and  Mr.  Teed,  for  the  plaintiffs,  contended  that,  according  to  the 
general  principle  on  which  the  court  acts  towards  infants,  the  funds  must  be 
applicable  in  the  manner  most  beneficial  to  them  ;  and,  therefore  that  the  pro- 
vision made  for  the  maintenance  of  the  plaintifis  by  their  grandfather, 
[*169]  must  be  first  applied,  ^otherwise  they  would  not  have  the  full  benefit 
of  that  provision ;  and  they  cited  RatoUns  v.  Chldfrap\a) 

Mr.  Be//,  for  George  Savile  Foljambe,  the  eldest  son,  argued  that  the  fund 
provided  by  the  will  of  the  father,  must  be  first  applied  ;  and  t^hat  the  provision 
made  by  the  grandfather's  will,  was  only  in  aid  of  that  fund. 

The  ViobChanobu-oe  : — The  will  of  Francis  Ferrand  Foljambe  has  no 
manner  of  reference  either  to  the  settlement  or  will  of  John  Savile  Foljambe. 
It  gives  to  the  children  of  John  Savile  Foljambe  an  absolute  independent  right 
to  call  for  maintenance  from  his  estate. 

Where  there  are  two  funds  absolutely  given  by  different  persons  for  the 
maintenance  of  an  infant,  the  interest  of  the  infant  must  determine  which  of  the 
two  funds  is  to  be  applied. 

Declare  that  the  trustees  of  the  term  of  two  hundred  years  created  by  the 
will  of  Francis  Ferrand  Foljambe,  are  bound  to  supply  a  sufficient  part  of  the 
rents  and  profits  of  the  trust  estate  for  the  maintenance  and  education  of  the 
children  of  John  Savile  Foljambe ;  and,  if  the  parties  require  it,  refer  it  to  the 
master  to  inquire  what  would  be  proper  to  be  allowed  in  that  respect. 


[*170]  *Shbwell  i>.  Jonbs. 

1894,  5tb.  7th  Md  lOth  DsMinber*— RceefMrt'  aeevmitA— Pni«< let. 

A  master's  report  of  a  reeeiver*!  aceoaot,  like  hit  report  on  tantaon  of  eoeta,  does  not  raqniie  ooo- 
firmatioD,  and  cannot  be  excepted  to.  Bat  the  coort  will  enter  into  the  eouideiation  of  objec- 
tioni  to  the  general  principle  on  which  the  matter  hai  proceeded  in  taking  a  receiTez*!  aecoant, 
bat  not  of  objections  to  particular  items  of  it. 

The  bill  in  this  case  was  filed  for  the  dissolution  of  a  partnership  between 
the  plaintiff  and  the  defendant. 

By  an  order  made  in  the  cause,  by  consent,  the  partnership  was  declared  to 
be  dissolved,  and  it  was  referred  to  the  master  to  appoint  a  proper  person  to 
collect  and  pay  the  debts  due  to  and  from  the  partnership,  and  to  wiud  up  its 
concerns ;  and  it  was  directed  that  the  person  so  to  be  appointed  should  pass 
his  accounts  before  the  master. 

(a)  5  Ves.  440. 
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The  reoeiver^s  aocouDts  were  acoordingly  passed  before  the  roaster,  who  re- 
ported a  certain  balance  to  be  due  from  him« 

The  defendant  then  presented  a  petition,  stating  that  the  master  had  im- 
properly allowed  many  sums,  Which  were  particularised  in  five  schedules  an* 
nexed  to  the  petition,  and  also  that  the  master  had  refused  to  permit  the  pe* 
titioner  to  exhibit  interrogatories  for  the  examination  of  the  receiver,  and  of 
witnesses  to  substantiate  his  objections.  The  petition  therefore  prayed  that 
the  master  might  review  his  report,  having  regard  to  the  objections  taken  by 
the  petitioner ;  that  certain  items  might  be  expunged  from  the  account ;  and 
that  the  defendant  might  be  at  liberty  to  exhibit  interrogatories  for  the  exa- 
mination of  the  receiver  and  witnesses. 

Mr.  Sugdetif  upon  opening  the  petition,  stated  that  he  was  informed 
that- the  master  had  considered  that  he  *had  no  jurisdiction  to  enter    [*171] 
into  some  of  the  petitioner's  objections  to  the  account,  and  had  there- 
fore declined  to  do  so. 

Mr.  Healdt  and  Mr.  BickerMteth^  for  the  receiver. 

Mr.  JVesbvef  for  the  plaintiff. 

7th  December.-^The  Vice^^Chaccellor  said  that  he  had'  applied  to  the 
roaster,  who  cettified  to  him  that  he  had  entered  into  and  fully  considered  the 
petitionei's  objections ;  and,  further,  that  the  petitioner  had,  in  an  early  stage 
of  the  proceeding  before  him,  obtained  an  order  to  examine  the  receiver  upon 
interrogatories,  and  had  accordingly  proceeded  to  such  examination  as  fully 
as  he  Uiought  fit ;  and  that,  at  the  close  of  the  business,  the  petitioner  having 
desired  to  exhibit  new  interrogatories  for  the  further  examination  of  the  re- 
ceiver, the  master  had  been  of  opinion  that  he  could  not  admit  them ;  and  that, 
as  to  witnesses,  the  parties  had  proceeded  before  him  by  affidavit ;  and  it  was 
not  until  the  close  of  the  business  that  the  petitioners  bad  proposed  to  exhibit 
inteVrogatories  for  the  examination  of  witnesses,  which  the  master  had  rle- 
fused  doubting  whether  he  had  power  under  an  interlocutory  order,  without 
special  words,  to  send  such  interrogatories  to  the  examiner ;  and  being  of 
opinion  that,  if  he  had  such  power,  it  was  4oo  late  in  th^procecdings  to  ad- 
mit them. 

Mr.  Sugden.  and  Mr.  Knightr  for  the  petitioner,  were  then  proceeding  to 
support  the  objection  to  the  account,  but  were  stopped  by  the  Vice-Chancellor, 
who  said  that  it  was  the  first  time  he  had  heard  of  objections  to  a  master's 
allowance  of  a  receiver's  account  being  brought  before  the  court ;  and  be 
apprehended  that  such  a  proceeding  was  not  warranted  by  the  prac- 
tice of  the  court.  *The  petition  was  therefore  directed  to  stand  [*172] 
over,  that  the  practice  might  be  inquired  into.  « 

lOlh  December. — The  Viob-Chanobllor,  delivered  judgment  on  this  day 
to  the  following  effect : — Upon  the  opening  of  this  petition,  it  appeared  to  me 
to  be  altogether  novel,  and  I  could  not  consider  it  to  be  justified  by  the  prac- 
tice of  the  court,  because  of  the  great  inconvenience  which  would  be  the 
Vol.  IL  18 
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coosequence  of  permitting  any  dissatisfied  party  to  call  upon  the  court  to  re- 
view every  item  of  a  receiver's  account. 

The  master's  report  of  a  receiver's  account,  does  not  require  confirmation, 
and  does  not  admit  therefore  of  exceptions.  In  this  respect  it  resembles  the 
master's  report  upon  the  taxation  of  costs ;  and  the  proceeding  with  respect 
to  costs,  afibrds,  by  analogy,  a  safe  rule  to  be  applied  to  this  subject  In  or* 
dinary  cases,  the  master's  report  upon  the  subject  of  costs,  is  final.  But  if  it 
be  thought  that  the  master  has  in  the  taxation  adopted  some  general  principle 
which  cannot  be  supported,  the  party  complaining  is  entitled  to  bring  that  p<Hnt 
before  the  court ;  and  petitions  of  this  nature  are  not  unfrequent  in  practice. 

The  same  rule  is,  for  the  same  reason,  to  be  applied  to  the  case  of  receivers* 
accounts.  The  court  will  not  enter  into. the  consideration  of  any  items  of  the 
account,  but  will,  upon  the  petition  of  the  party  complaining,  examine  any 
principle  upon  which  the  master  has  proceeded,  where  error  is  imputed  to 
him. 

The  present  petition  does  hot  make  such  a  case ;  and  although  it  was  sug- 
gested, at  the  bar,  that  the  master  had  declined  to  enter  into  the  merits 
[*173]  of  some  *of  the  petitioner's  objections,  upon  a  supposed  want  of 
jurisdiction,  which  would  have  been  the  proper  subject  of  an  appeal 
to  the  court,  yet,  upon  reference  to  the  master,  he  informs  the  court  that  such 
suggestion  is  mistaken,  and  that  he  did  fully  enter  into  the  merits  of  every 
objection  taken  by  the  petitioner. 

With  respect  to  the  complamt,  that  the  master  refused  to  permit  the  peti- 
tioner to  exhibit  interrogatories  for  the  examination  of  the  receiver  and  wit- 
nesses, it  now  appears  that  the  petitioner  did  fully  examine  the  receiver  upon 
interrogatories,  and  that  the  master  refused  a  second  examination  at  the  close 
of  the  business  ;  and  that  the  master,  doubting  whether  he  had  jurisdiction  to 
examine  witnessess  nt  all  upon  interrogatories,  was  of  opinion  that. it  was  at 
all  events  too  late  to  enter,  into  that  examination  when  the  request  was  nuide' 
by  the  petitioner. 

I  concur  with  the  master  in  both  these  points.  The  petitbn  most  therefore 
be  dismissed ;  and  I  cannot  refuse  the  r.eceiver  his  costs.[l] 

[1]  Aff.  3  Rufls.  .'i22.  Th«  lame  practioe  wu  adopted  by  Ui«  V.  Ch.  in  Brower  t.  Browtr,  9 
Edw.  621.  There  is  no  geneiml  rule  u  to  the  allowance  to  a  xeeeiver  ;  bat  it  depends  on  the  de- 
gree of  diffieolty  or  facility  experienced  in  the  collection  ;  and  where  the  maater  allowed  the  raw 
eeiver  five  per  cent,  on  confideiable  receipts  composed  of  large  soma,  doe  for  anoaities,  mortgagesi 
rents,  dtc.  the  report  was  referred  back  for  review ;  Day  r.  Oo/t,  3  Beav.  488. 
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l834.-->Hiiino  r,  Randell. 


*HUME  0.  RuNDELU  [•174] 

1894,  11th  Dec.— 5«ffIeiMiif.r-Coii«l»tiefio«.^£<f«li9«. 

Bjr  the  leitlemeot  on  the  marriage  of  J.  H.  with  C.  K.  poitionB  were  to  be  fused  for  the  yonoger 
children  of  J.  H.  by  C.  R.  or  any  future  wife,  but  not  to  be  paid  until  after  the  decease  of  J.  H^ 
C.  R.,  or  tueh  future  wife,  though  no  estate  was  given  to  such  future  wife ;  and  power  wai  given 
to  J.  H.  to  appoint  the  interest  of  the  portions  to  be  rawed  for  the  ohildren's  maintenance ;  and 
OB  his  default  the  sane  power  was  given  to  the  trustees,  and  the  maintenanee  was  directed  to  be 
paid  on  the  first  quarter^ay  after  the  decease  of  the  survivor  of  J.  H.,  C.  R.,  or  such  future  wife. 
J.  H.  died,  leaving  his  second  wife  surviving,  and  by  his  will,  which  was  not  duly  attested,  di- 
rected the  maintenance  to  be  raised  from  the  time  of  his  death,  and  gave  other  benefits  to  bis 
eldest  son :  held,  the  trustees  had  no  power  to  allow  maintenance  during  the  second  wife's  life- 
time ;  but  that  the  eldest  son  thould  be  put  to  his  election,  as  he  had  other  benefits  ander  the  will, 
and  waa  the  only  party  that  could  be  benefited  by  withholding  the  maintenance. 

One  of  the  questions  in  this  cause  was,  whether  Catherine  Ann  Hume,  one 
of  the  daaghters  of  James  John  Hume,  was  entitled  to  receive  any  part  of  the 
interest  of  her  portion  for  her  maintenanee,  before  the  principal  was  payable. 

By  the  settlement  on  the  marriage  of  James  John  Hume  with  Catherine 
Randolph,  the  manor  of  Barwick  Hall,  in  B8sex,-was  limited  to  the  use  of 
trustees  for  five  hundred  years,  in  remainder  expectant  upon  the  decease  of 
the  survivor  of  James  John  Hume  and  Catherine  Randolph,  upon  trust,  if  there 
should  be  any  children  of  James  John  Hume  by  Catherine  Randolph,  or  by 
any  after-taken  wife,  other  than  an  eldest  or  only  son,  then,  after  the  decease 
of  the  survivor  of  James  John  Hume  and  Catherine  Randolph,  or  in  the  life* 
time  of  them,  or  the  survivor  of  them,  if  they,  he  or  she,  or  any  such  future 
wife,  should  so  direct,  to  raise  by  the  usual  means  5,000/.  for  the  portions  of 
such  children,  that  sum  to  be  a  vested  interest,  and  to  be  paid  to  them  at  such 
ages,  in  such  manner,  shares  and  proportions  as  James  John  Hume  should  by 
deedf  or  by  his  will,  to  be  signed  and  published  by  him,  and  attested  as  therein 
mentioned,  direct ;  and  in  default  of  such  direction,  the  5,000^  to  be 
divided  amongst  the  children  in  equal  ^shares,  ahd  the  shares  to  be  [*175] 
vested  in  them  at  the  usual  times,  but  not  to  be  paid  until  after  the  de- 
cease of  the  survivor  of  James  John  Hume  and  Catherine  Randolph,  or  any 
such  future  wife ;  and  it  was  thereby  declared,  that  it  should  be  lawful  for  the 
trustees,  at  any  time  after  the  decease  of  the  survivor  of  James  John  Hume 
and  Catherine  Randolph,  or  such  future  wife,  or  in  the  life-time  of  them,  or  the 
survivor  of  them,  in  ease  they,  he  or  she  should  so  direct,  to  raise  any  part  of 
the  portions  intended  to  be  thereby  provided  for  such  younger  sons  and 
daughters,  not  exceeding  in  the  whole,  for  any  one  such  child,  one  moiety  of 
his  or  her  then  expectant  portion ;  and  to  apply  the  money  so  to  be  raised  for 
the  preferhfient  and  advat^cement  in  the  world,  or  otherwise  for  the  benefit  of 
■uch  child,  in  stich  manner  as  the  trustees  shotild  think  proper,  notwithstanding 
the  portion  of  such  child  should  not  then  have  become  vested  or  payable ;  and 
that  the  trustees  should,  after  tbedeeeaseof  the  survivor  of  James  John  Hume 
and  Catherine  Randolph,  or  any  after-taken  wife,  out  of  the  rents  of  the  manori 
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raise  for  the  maintenance  and  education  of  the  children  for  the  time  being  of 
James  John  Hume»  by  Catherine  Randolph,  or  any  after-taken  wife,  for  whom 
portions  were  intended  to  be  thereby  provided,  and  till  their  portions  should 
become  payable,  such  yearly  sums  of  money  as  James  John  Hume,  at  any  time 
during  his  life,  should  by  deed,  or  by  his  will,  to  be  signed  by  him  and  attested 
br  three  witnesses,  direct :  but  not  exceeding  in  any  one  year  what  the  interest 
of  such  portions  would  amount  to,  at  the  rate  of  five  per  cent ;  and,  in  default 
of  such  direction,  then  such  yearly  sums  of  money,  not  exceeding  the  amount 
of  such  interest,  as  the  trustees  should  think  fit,  such  yearly  sums  to  be  raised 
and  paid  by  four  equal  quarterly  payments  on  the  days  therein  men- 
[^176]  tioned  ;  *and  the  first  of  the  said  quarterly  payments  to  be  made  on 
such  of  those  days  as  should  happen  next  after  the  decease  of  the  sur- 
vivor of  James  John  Hume  and  Catherine  Randolph,  or  such  future  wife  as 
aforesaid.  Subject  to  this  term,  the  manor  was  limited  to  the  use  of  the  first 
and  other  sons  of  James  John  Hume,  by  Catherine  Randolph,  successively,  in 
tail  male,  with  remainder  to  his  first  and  other  sons  by  any  after-taken  wife, 
successively  in  tail  male. 

James  John  Hume,  by  his  will,  after  reciting  the  settlement,  and  the  power 
thereby  reserved  to  him  of  appointing   the  5,000/.  and  that  there  was  isstie 
of  his  marriage  with  his  late  wife  Catherine,  one  child,  Catherine  Ann  Hume, 
and,  of  his  marriage  with  his  then  wife  Lydia,  William  Edward  Hume,  John 
Lloyd  Hume,  Caroline  Mary  Hume,  and  Henry  Hume,  in  exercise  of  the 
power,  appointed  4,000/.  part  of  the  5,000/.  in  trust  for  Catherine  Ann  Hume, 
her  executors,  administrators  and  assigns,  and  to  become  an  interest  vested 
in  her  when  she  should  attain  the  age  of  twenty-pne  years,  or  be  married 
under  that  age  with  the  consent  of  her  guardians ;  and  the  sum  of  1,000/.  the 
residue  of  the  5,000/.  intrust  for  John  Lloyd  Hume,  Caroline  Mary  Hume, 
and  Henry  Hume,  in  equal  shares ;  and  the  same  to  become  an  interest  vested 
in  such  children,  at  such  and  the  same  ages,  days  or  times  as  were  expressed 
in  the  settlement  concerning  the  shares  thereby  intended  and  provided  for  his 
children  by  his  late  wife,  Catherine,  or  any  after-taken  wife ;  and  he  thereby 
further  directed  that  the  yearly  divideods  and  annual  produce  of  the  respec- 
tive shares  of  his  children  in  the  5,000/1  should,  until  such  shared  should,  under 
the  settlement  or  his  will,  become  an  interest  vested  in  them,  be  ap- 
[*1T7]    plied  for  their  maintenance  and  education ;  *and  he  gave  a  copyhold- 
estate,  and  certain  parts  of  his  personal  estate,  to  his  eldest  son,  Wil- 
liam Edward  Hume* 
Mr.  Healdi  and  Mr.  Wheaiky^  for  the  plaintifi*  Catherine  Ann  Hume. 
Mr.  Sudgeut  and  Mr.  BeameSf  for  the  defendant  William  Edward  Hume- 
Mr.  Barber^  for  the  trustees. 

The  VicS'-Chancbllob  ^— The  question  is,  whether  it  be  the  true  construction 
of  this  settlement  that  the  trustees  of  the  term  for  raising  portions  for  younger 
children  have  authority^  until  such  portions  become  payable,  to  levy  and  raise 
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annually,  for  their  maintenance  and  education,  sums  not  exceeding  the  interest 
of  their  portioni. 

In  the  construction  of  all  tnstuments  it  is  the  doty  of  the  court  not  to  con* 
fine  itself  to  the  force  of  a  particular  expression,  but  to  collect  the  intension 
from  the  whole  instrument  taken  together.  But  a  court  is  not  authorized  to 
deviate  from  the  force  of  a  particular  expression,  unless  it  finds,  in  other  parts 
of  the  instrument,  expressions  which  manifest  that  the  author  of  the  instru- 
ment could  not  have  the  intention  which  the  literal  force  of  a  particular  expres- 
sion would  impute  to  him.  However  capricious  may  be  the  intention  which 
is  clearly  and  unequivocally  expressed,  every  court  is  bound  by  it,  unless  it  be 
plainly  controlled  by  other  parts  of  the  instrument 

To  apply  these  principles  to  the  present  case : — It  cannot  but  be  consid- 
ered as  so  unreasonable  that  the  plaintifif  should,  under  the  actual  circumstan- 
ces, be  without  any  provision  for  her  maintenance  and  education  du- 
ring the  life  of  her  stepmother,  that  it  is  '^diflScult  to  believe  that  siich  [*178] 
was  the  intention  of  the  settlement  made  on  the  first  marriage ;  and, 
if  the  court  could  act  upon  conjecture,  it  would  declare  against  such  intention. 
But  such  intention  being  clearly  and  unequivocally  expressed  in  the  clause  of 
maintenance,  and  there  being  no  expressions  in  any  other  part  of  the  settle- 
ment which  manifest  a  different  intention  in  this  respect,  I  feel  myself  bound  to 
declare  that  the  trustees  under  the  settlement  have  no  authority,  during  the 
infancy  of  the  plaintiff  and  the  life  of  the  stepmother,  to  raise  any  provision 
for  the  plaintiff's  maintenance. 

If  this  case  had  come  before  the  court  upon  a  bill  to  reform  the  settlement 
upon  the  ground  of  mistake  in  the  drawer  of  the  instrument,  it  seems  highly 
probable  that  evidence  might  have  been  found  which  would  have  justified  a 
decree  in  favor  of  the  plaintifE 

There  appears  to  me,  however,  to  be  another  view  of  this  case,  which  has 
not  been  suggested  at  the  bar,  which  may  secure  maintenance  to  the  plaintiff 
wholly  or  in  part.  The  father's  will  expressly  gives  it  to  her ;  and  though  he 
bad  no  power  to  do  so  under  the  settlement,  yet  his  will  may  effect  his  pur- 
pose by  way  of  election  :  although  the  two  testamentary  instruments  will  not 
pass  freehold  estates,  they  will  certainly  pass  copyhold  estate  and  personal 
property.  Upon  looking  through  the  first  testamentary  instrument  it  will  be 
found  that  the  testator  gives  to  his  eldest  son,  who  will  alone  benefit  by  the 
witholding  of  maintenance  from  the  plaintiff,  an  interest  in  copyhold  and  in 
personal  property ;  and  the  eldest  son  cannot  take  under  the  will  without  con- 
firming the  will.  There  must,  therefore,  be  a  reference  to  the  master  to  see 
whether  it  is  for  his  benefit  to  elect  to  take  under  or  against  the  will. 
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[•179]  •Long  ».  Rickbtpb. 

1824,  13th  December. — DevtM,— Restraint  of  marriage. 

Devise  of  an  estate  to  tnutees,  opon  trait  to  pay  the  rents  and  profits  to  the  testator's  son  I.  whilo 
uomanried,  and  to  eooTey  to  him,  in  case  «f  hie  mankge  with  the  oonMnt  of  the  tnisteet ;  bat  hi 
case  he  shonld  many  againet  their  consent,  then  to  sell  the  eptate  and  divide  the  pfoceeds  among 
other  persons.  The  son  having  married  without  the  knowledge  of  the  trustees,  both  of  whom 
disapproved  of  the  marriage  when  they  were  informed  of  it :  held  that,  the  marriage  having  been 
had  without  the  consent  of  the  trustees,  though  not  against  their  consent,  the  devise  over  took 
effect. 

'  Samuel  Long,  by  his  will,  dated  in  May  1801,  devised  certain  real  estates 
to  his  wife,  Tor  her  life,  and,  after  her  decease,  to  John  Vizard  and  Jamea 
Ricketts,  their  heirs  and  assigns,  upon  trust,  as  long  as  his  son  John  Long 
should  continue  unmarried,  to  demise  the  estates,  and  receive  the  rents  and 
profits  thereof,  and  pay  the  same  to  John  Long :  and  in  case  of  his  marriage 
with  the  consent  of  Vizard  and  Ricketts,  or  the  survivor  of  them,  or  his  heirs* 
(save  as  to  his  marrying  Elizabeth  Warner.)  then  in  trust  to  convey  the  estates 
to  him,  his  heirs  and  assigns ;  but  in  case  he  should  marry  Elizabeth  Warner, 
either  with  or  without  the  consent  of  his  trustees,  or  should  marry  any  other 
woman  against  the  consent  of  them  or  the  survivor  of  them  or  his  heirs,  then 
in  trust  to  convey  the  same  estates  to  his  son«  Samuel  Long,  his  heirs,  execu- 
tors,  administrators  and  assigns ;  and  then,  in  lieu  of  those  estates,  he  gave  to 
his  son  John  the  sum  of  200/.  to  be  paid  to  him  by  Samuel  out  of  the  estatCi 
which  he  thereby  charged  with  the  payment  thereof  accordingly,  and  directed 
it  to  be  paid  six  months  after  Samuel,  his  heirs,  administrators  or  assigns  should 
become  entitled  to  the  estates. 

The  testator  by  a  codicil,  after  reciting  that  his  son  Samuel  Long  was  lately 
dead,  declared,  that  in  case  his  son  John  should  intermarry  with  Elizabeth 
Warner,  either  with  or  without  the  consent  of  the  trustees,  or  the  survivor  of 
them,  or  his  heirs,  or  should  marry  any  other  woman  against  their 
[♦180]  consent,  or  the  consent  of  *the  survivor  of  them,  or  his  heirs,  then  he 
gave  his  estates,  after  the  death  of  his  wife  and  the  marrying  of  his  son 
John  contrary  to  his  wish  and  the  conditions  expressed  in  his  codicil  and  will, 
to  the  trustees,  their  heirs,  executors  and  assigns,  upon  trust  to  sell  the  same , 
and  to  stand  possessed  of  the  money  to  be  thereby  produced,  upon  trust  to 
divide  it  among  certain  other  persons  named  in  the  codicil. 

The  testator  died  in  J 804.  In  1805  his  son  John  intermarried  with  Sarah 
Picton,  who  had  lived  with  the  testator  as  a  servant,  but  had  left  his  service 
some  time  before  his  death ;  but  he  did  not,  prior  to  his  marriage,  communi- 
cate his  intention  to  either  of  the  trustees,  and  the  marriage  took  place  with- 
out their  knowledge ;  but  as  soon  as  they  heard  of  it,  they  expressed  their  dis- 
approbation of  it. 

Vizard  died  in  January  1814.  In  April  following,  Ricketts  served  the  fol« 
lowing  notice  upon  John  Long,  "  I  hereby  give  you  notice  that  your  mar- 
riage with  your  present  wife,  Sarah  Long,  late  Sarah  Picton,  was  against  my 
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conseDt  and  approbation,  and  against  the  consent  and  approbatioa  of  John  Vi- 
zard, deceased,  my  co-trustee  named  in  the  last  will  and  testament  and  codicil 
of  your  late  father  Samuel  Long ;  and  that,  in  consequence  of  such  your  mar- 
riage with  your  said  wife.  I  consider  the  messuage,  lands,  6cc  from  and  after 
the  decease  of  your  mother,  .liable  to  be  sold  and  disposed  of  and  converted 
into  money,  and  the  produce  arising  therefrom  to  be  paid  and  applied  to  and 
among  the  several  persons,  and  upon  the  several  trusts  and  purposes  men- 
tioned, declared  and  expressed  in  the  will  and  codicil  of  your  late  father.'' 

*In  1618  John  Long  died,  leaving  Sarah  Long,  his  widow,  and  [*18]] 
several  children  by  her  surviving  him. 

The  bill  was  filed  against  J.  Long's  children  and  personal  representative, 
by  the  persons  to  whom  the  estate  was  given,  by  the  codicil,  on  the  marriage 
of  John  Long  without  the  consent  of  the  trustees.  It  prayed  that  the  estates 
might  be  sold,  and  the  produce  distributed  amongst  the  plaintiffs. 

When  the  cause  was  heard,  the  Vice-Chancellor  referred  it  to  the  master 
to  inquire  whether  John  Long  married  Sarah  Picton  with  the  consent  of  the 
trustees,  or  either  of  them  ;  and  whether  they,  or  either  of  them,  were  ac- 
quainted with  the  fact  of  the  intended  marriage  before  it  took  place ;  and 
whether  they,  or  either  of  them,  approved  or  disapproved  of  such  intended 
marriage :  and,  if  he  should  find  that  the  trustees,  or  either  of  them,  were  or 
was  not  acquainted  therewith  before  it  took  place,  thei)  to  inquire  when  they 
became  respectively  acquainted  with  the  fact  of  the  marriage ;  and  whether, 
after  becoming  acquainted  therewith  respectively,  they  approved  or  dis- 
approved of  the  same,  and  when,  and  under  what  circumstances. 

The  master  reported  that  John  Long  did  not  marry  Sarah  Picton  with  the 
consent  of  the  trustees,  and  that  they  or  either  of  them  were  not  acquainted 
with  the  fact  of  the  marriage  before  it  took  place :  that  no  evidence  had  been 
laid  before  him  to  enable  him  to  ascertain  when  the  trustees  respectively  be- 
came acquainted  with  the  fact  of  the  marriage ;  but,  that  when  they  did  be- 
come acquainted  with  it,  fticketts  disapproved  of  it,  because  Sarah  Picton 
was  in  a  humbler  sphere  of  life  than  John  Long ;  but  that  no  evidence 
had  been  laid  before  him  to  *8how  when  Ricketts  first  disapproved  [*182] 
of  the  marriage,  or  that  Vizard  ever  disapproved  of  it 

The  cause  now  came  oh  to  be  heard  for  further  directions. 

Mr.  Belt,  and  Mr.  Kae,  for  the  plaintiffs : — The  consent  of  the  trustees  to 
(he  marriage  of  John  Long,  is  a  condition  precedent :  and,  if  it  has  not  been 
complied  with,  no  estate  became  vested  in  him.  It  b  quite  clear,  upon  the 
master's  report,  that  the  condition  was  not  performed.  A  diflTerence  has  been 
taken  between  real  and  personal  estate,  as  to  the  force  and  efficacy  of  such 
conditions ;  but  there  can  be  no  doubt  that  they  are  effectual  as  to  real  estate, 
ScM  V.  Tyler;{a)  ManscU  y,  Mansell  ;(p)  Fry  v.  PorUr  ;{c)  Stackpole  v. 
Beaumont  ;{d)  Harvey  v.  Aiton ;(«)  Clarlf»  v.  Porter.(J) 

<«)  3  Bio.  C.  C.  431.  (»)  Cited  in  8cait  t.  TyUr,  3  Bio.  C.  C.  473 ;  «]flo  in  8  Diek.  713. 

(e)  I  Mod.  800.  id)  3  Vm.  96.  (e)  1  Atk.  461.  (/)  19  Ves.  1. 
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Mr.  Combe  for  the  trustees. 

Mr.  Heald  and  Mr.  TSoiss^  for  the  children  of  John  Long : — ^Tbe  testator 
does  not  exclude  John  Long,  in  case  he  lived  and  died  a  bachelor ;  but  only 
devises  the  estate  over  in  case  of  his  marriage  against  the  consent  of  the 
trustees.  It  is  not  therefore  quite  correct  to  describe  this  as  a  condition  precedent 
By  the  codicil,  the  trustees  have  no  power  to  sell  the  estate,  unless  John  Long 
married  against  their  consent.  The  doctrine  of  conditions  does  not  apply  to 
such  a  case  as  the  present*  BorasiorCs  case;{g)  Hook  v.  7liybr.(A) 
[*183]  This  case  '^is  distii^uished  from  others,  by  there  being  no  direct  devise 
over  in  case  of  a  marriage  against  the  consent  required. 

The  Vice-chancellor  : — In  this  case,  to  entitle  himself  to  the*  estate  after 
marriage,  John  Long  must  marry  with  the  consent  of  the  trustees  ;  and  he  has 
not  performed  that  condition  precedent.[l] 

To  make  the  will  consistent,  the  word  ''  against"  here  must  be  read  in  the 
sense  of  *' without*** 


Amhurst  d.  Kjng. 


1»35. 17lh  Jtnttiry.— PteflrftfV-— -In^w-k 

An  lUMwer  at  to  matters  to  which  the  defendant  was  not  alleged  to  be  privy,  that  they  might  be  troe 

for  any  thing  he  knew  to  the  contrary,  followed  by  an  averment  that  he  was  a  stranger  to,  and 

could  not  form  any  belief  respecting  them,  is  snfficient. 

The  defendant,  to  several  statements  in  the  bill  as  to  transactions  to  which 
he  was  not,  nor  was  alleged  to  be,  privy,  answered  in  the  following  form : 
"  And  this  defendant  further  answering  saith  it  may  be  true,  for  any  thing  this 
defendant  knows  to  the  contrary,  that,  Jcc.;**  and,  after  going  through  the  seve- 
ral statements,  he  concluded  thus  :  '*  But  this  defendant  is  an  utter  stranger  tp 
all  and  every  such  matters,  and  cannot  form  any  belief  concerning  the  same.*^ 

The  plaintiff  excepted  to  this  part  of  the  answer  ;  and  the  master  having 
overroled  the  exception,  he  exceptefl  to  the  master's  report.  Upon  the  hear- 
ing of  the  exception,  Mr.  JTos,  for  the  plaintiff,  contended  that  the  defendant 
ought  to  have  answered  as  to  his  information  as  well  as  to  his  belief,  according 
to  the  requisition  of  the  bill.  But  the  yice<Chancellor  was  of  opinion 
[*184]  that  *th6  defendant,  in  stating  himself  to  be  an  utter  stranger  to  all  and 
every  the  matters  in  question,  did  answer  as  to  his  information,  and 
did|  in  effect,  deny  that  he  had  any  information  respecting  them. 

Exception  overruled.[2] 

{g)  3  Rep.  19.  (A)  9Vem.561. 

[1]  Vide  DuffieU  v.  Elwt9, 1  Sim.  &  Sta.  339. 

[9]  Vide  Wftorfea  ▼.  Iftoten,  1  Sim.  k»  Sta.835,  and  note  tfaM. 
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1825.— Douglas  v,  Horsfall. 


DoifOLAS  V,  HOBSFALL. 

1895,  i7th  Jmnmry^PU9dimg^Pmrih9. 

Demarrer  allowed  to  m  bill  for  the  tpeeifie  perforniaiM  of  an  agiaeineiit  for  a  laate  enterad  into  by 

the  trusteea  of  a  Dumeroai  company  for  the  use  of  the  company,  because  none  of  the  memben  of 

the  company  were  parties  to  the  bill 

The  bill  prayed  for  a  specific  performance  of  an  agreement  for  a  lease  made 
by  the  plaintifl^s  with  the  defendant.  It  stated  that  the  plaintiffs  were  trustees 
for  the  Portable  Gas  Company :  that  that  company  consisted  of  a  great  num- 
ber of  persons :  that  the  plaintiffs,  by  Yelloly  their  agent,  entered  into  the  agree- 
ment for  (he  use  of  the  company  :  that  a  draft  of  the  lease  was  delivered  to  the 
plaintifiV  solicitor,  with  blanks  left  for  the  names  of  the  lessees  ;  and  that  the 
solicitor  filled  up  the  blanks  with  the  names  of  the  plaintiflTs :  but  it  did  not 
state  that  the  plaintiffs  were  members  of  the  company,  nor  were  any  of  the 
members  made  parties  to  the  suit ;  and,  under  those  circumstances,  the  defen- 
dant demurred  to  the  bill. 

Mr.  HeaU^  and  Mr .  Spence^  (or  the  plaintiffs: — It  was  not  necessary  to 
make  any  of  the  members  of  the  company  parties  to  this  bill,  because  the  plain- 
tiflTs were  to  be  the  only  lessees.  There  was  no  privity  between  them  and  the 
company.  Yelloly  was  their  agent,  and  not  the  agent  of  the  company.  The 
blanks  in  the  draft  were  filled  up  with  the  names  of  the  plaintiflfs,  therefore  it 
Was  a  complete  agreement  for  a  lease  to  them,  not  as  trustees,  but  in 
their  individual  capacities.  *The  company  could  not  object  to  the  [^185] 
lease  being  granted  to  the  plaintifl^,  but  they  might  have  said  they 
would  not  be  bound  by  a  lease  to  which  they  were  not  parties.  In  CuUen  v. 
The  Duke  of  Queen8berry^{a)  the  court  acted  upon  an  agreement  of  this  nature^ 
where  the  persons  who  entered  in  it  were  the  only  parties  to  the  suit. 

The  Vicb-Chancellor  : — ^Tbe object  in  that  suit  was  merely  to  obtain 
payment  of  a  sum  of  money ;  the  defendants  were  left  to  obtain  contribution 
as  they  could. 

Mr.  Horne^  for  the  demurrer,  said  that  a  trustee  could  not  file  a  bill  re- 
specting the  trust  property  without  making  the  ctstui  que  trust  a  party :  and 
that  here,  the  society  being  so  numerous  that  it  was  not  practicable  to  make 
all  the  members  parties,  the  bill  ought  to  have  been  filed  by  some  of  them  on 
behalf  of  themselves  and  the  others  ;  but  that  it  did  not  appear  by  the  bill 
that  the  plaintiffs  were  even  members  of  the  society  ;  and  on  these  grounds, 
the  Vice-Chancellor  allowed  the  demurrer.[l] 

(fl)lBio.  CC.lOl. 

[1]  Vide,  Baldwin  r.  Laiffrtncs,  ante  18,  96  and  note,  ibid. 
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1835 — Bird  v.  BniDcker. 


[*186]  •BiBD  V.  Beanckbb. 

1835,  34th  January. — Prmetice, — Injunction. — Notice  of  TriaL . 

It  ia  not  irregular  for  the  dcfeodant'a  aolioitor  to  be  one  of  the  eonniiiaaiiiiien  lor  takinf  the  uiswer. 

Giving  a  notioe  of  trial  ia  a  breach  of  an  injanetion  to  stay  trial. 

Tbb  plaintifT  moved  that  the  answer  of  the  defendant  might  be  taken  ofTthe 
file,  because  the  solicitor  of  the  defendant  had  been  one  of  tlie  commissioners 
to  t^ke  the  answer, 

Mr.  Agar^  and  Mr.  Kindersky^  in  support  of  the  motion,  said  that  they  had 
not  been  able  to  find  any  authority  directly  in  point :  but  that  the  principle 
upon  which  afiSdavits  were  not  allowed  to  be  sworn  before  the  solicitors  of 
the  persons  making  them,  was  applicable,  and  that,  if  the  practice  objected  to 
were  allowed  to  prevail,  a  solicitor,  knowing  that  the  answer  contained  what 
was  untrue,  might  administer  the  oath  improperly. 

Mr.  Home  opposed  the  motion. 

On  the  following  day,  the  Vice-Chancellor  read  in  court  a  certificate*  signed 
by  several  clerks  in  court,  stating  it  to  be  the  practice  that  the  solicitor  of 
a  defendant  might  be  a  commissioner  to  take  his  answer  ;  and  .the  motion 
was  refused. 


In  the  same  cause  the  plaintifi*  moved  that  the  solicitor  of  the  defendant 
might  be  committed  for  a  contempt,  in  giving  a  notice  of  trial  after  an  injunc- 
tion  had  been  obtained  to  stay  trial.  There  was  added  lo  the  notice,  that  it 
was  to  be  considered  as  nugatory,  unless  the  injunction  should  be  dissolved 

previous  to  the  day  of  trial. 
[*187]       *Mr.  Home  supported  the  motion. 

Mr.  Agar  and  Mr.  Kindersky  opposed  it* 

They  said  that,  if  a  notice  of  trial  might  be  given  pending  the  injunction  to 
restrain  the  trial,  the  plaintiff  would  be  compelled  to  have  his  witnesses  ready, 
and  the  court  might  ultimately  be  of  opinion  that  the  injunction  ought  to  be 
continued,  and  that  taking  a  step  that  was  preliminary  to  doing  the  act  re- 
strained, was  as  much  a  breach  of  the  in  junction  as  doing  the  act  itself. 

The  Vice-Chancellor  stated  that  the  plaintiff  in  equity,  not  being  compelled 
to  go  to  trial  before  he  had  seen  the  defendant's  answer,  it  was  not  reasonable 
that  he  should  be  compelled  to  prepare  for  trial  before  he  had  seen  the  answer. 
And,  the  next  day,  he  .<(tated  that  it  was  the  opinion  of  the  most  experienced 
'officers  of  the  court,  that  a  notice  of  trial  was  a  breach  of  the  injunction  to  stay 
trfal.  The  defendant  was  ordered  to  withdraw  the  notice  of  trial,  and  to  pay 
the  costs  of  the  motion. 


[•188]  •Eley  v.  Brouohton. 

1835,  34th  JmnuM.Tj.—Subpmna.-'Defendani. 

Ordered  that  a  defendant,  a  female  infant  not  baptiied,  ahoald  be  deeoribed  in  the  aobpcBBa  ae  the 
joongeat  female  child  of  her  father  and  mother. 
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1835.— Eloy  t.  Broughton. 

A  FBMALB  infant*  who  was  born  pending  the  suit,  was  a  necessary  party  to 
the  suit,  and  her  parents,  in  order  to  interpose  difficulties  in  the  way  of  prose* 
cuting  the  suit,  had  refused  to  have  her  baptized.  The  question  was,  how  she 
was  to  be  described  in  the  subpoena  to  appear  and  answer. 

The  Vice-chancellor,  on  the  motion  of  Mr.  Pemberton^  ordered,  that  the  in- 
fant should  be  described  as  the  youngest  female  child  of  her  father  and  mother. 


Garth  r.  Thomas. 

1895,  ftith  Janiur/.— FvrcelMiirff.— BanAm^. 

Wbero  a  mortgagoe  beoomet  bankrapt,  and  a  bill  of  foreeloiofe  ia  filed  against  himiind  his  assignsas, 

the  coart  will  not,  on  the  applicatioa  of  the  assignees  alone,  make  an  immediate  decree  under  7 

Geo.  3,  e.  30. 

This  was  a  bill  of  foreclosure.  After  the  suit  was  commenced,  the  defen- 
dant,  the  mortgagor,  became  bankrupt.  A  supplemental  bill  was  then  filed 
against  his  assignees.  They  now  moved  fur  an  immediate  decree,  under  (he  7th 
Geo.  2,  c.  20,  s.  2.(a) 

*Mr.  Knight  appeared  in  support  of  the  motion.  [*189] 

The  VicbChancbllok  : — If  this  cause  proceed  regularly  to  a  hear- 
ing, the  decree  will  give  the  right  of  redemption  (o  the  bankrupt,  as  well  as  to 
the  assignees ;  and  therefore  without  the  ccmsent  of  the  bankrupt  an  immediate 
decree  cannot  be  made  under  the  statute. 

(s)  This  section  is  as  follows :  **  And  be  it  farther  enacted,  by  the  authority]aforesald,  that,  from 
and  after  the  said  first  day  of  Easter  term  1731,  where  any  bill  or  bills,  suit  or  suits,  shall  be  filed, 
eommonecd  or  brought  in  any  of  his  majesty's  courts  of  equity,  in  that  part  of  Great  Britain  called 
England,  by  any  person  or  persons  having  or  claiming  any  estate,  right  or  interest  in  any  lands, 
tenements  or  hereditaments,  under  or  by  virtue  of  any  mortgage  or  mortgages  thereof,  to  compel 
the  defendant  or  defendants  in  such  suit  or  suits  (having  or  claiming  a  right  to  redeem  the  same,) 
to  pay  the  plaintifiT  or  plaintifii  in  such  suit  or  suits  the  principal  money  and  interest  due  on  any 
such  mortgage,  or  the  principal  money  and  interest  due  on  such  mortgage,  together  with  any  sum 
or  sums  of  money  due  on  any  incumbrance  or  specialty  charged  or  chargeable  on  the  equity  of  re- 
demption thereof;  and,  in  default  of  payment  thereof,  to  forecloso  such  defendant  or  defendants  of 
his,  hei  or  their  right  or  equity  of  redeeming  such  mortgaged  lands,  tenements  or  hereditaments ; 
such  court  or  courts  of  equity  where  such  suit  or  suits  shall  be  depending,  upon  application  made  to 
such  court  by  the  defendant  or  defendants  in  such  suit,  having  a  right  to  redeem  such  mortgaged 
lands,  tenements  or  hereditaments,  and  upon  his  or  their  admitting  the  right  and  tiUe  of  the  plaintiff 
or  plaintifls  in  such  stiit,  may  and  shall,  at  any  time  or  times  before  such  suit  or  cause  shall  be 
brought  to  hearing,  make  such  order  or  decree  therein  as  such  court  or  courts  might  or  could  have 
made  therein,  in  case  such  suit  or  cause  had  then  been  regularly  brought  to  hearing  before  such 
court  or  courts ;  and  all  parties  to  such  suit  or  suits  shall  be  bound  hy  such  order  or  decree  so  made, 
to  all  intents  and  purposes,  as  if  such  order  or  decree  had  been  made  by  such  court  at  or  subsequent 
to  the  hearing  otf  neh  oanse  or  salt ;  any  osage  to  the  contrary  thereof  in  anywise  notwithstanding," 
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1H25.--Wcbster  v.  ThrelfaU. 


[•190]  •Webster  ».  Trrelfall. 

1835,  S6th  Janmry. — Annoer. — Sufficiency, — impertinence. 

The  bill  alleged  that  a  bill  of  exchange  held  by  the  defendant  was  an  accommodation  bSlI,  and  re* 
qaired  him  to  aet  forth  the  particolara  of  the  oonsidention  preteaded  to  be  fiven  for  it :  the  an. 
swer  denied  the  all^gatioo,  and  stated  that  the  bill  of  exchange  waa  paid  to  the  defludant  in  th« 
regular  couree  of  hia  bosineM  as  a  banker,  and  that  the  consideration  did  not  consist  of  any  speeifie 
sum,  but  of  cash  from  time  to  time  drawn  out  by  the  payer :  Held  that  this  waa  a  saffieient  an- 
swer, and  that  ft  would  have  been  impertinent  in  the  defendant  to  set  forth  the  general  banking 
account 

The  object  of  this  bill  was  to  have  certain  bills  or  exchange,  which  had  been 
accepted  by  the  plaintifT,  delivered  up  to  him  to  be  cancelled.  It  stated  that, 
in  1821  one  Dentith,  who  had  since  become  a  bankrupt,  and  the  defendants 
ThrelfaU,  a  banker,  Bird,  a  bill-broker,  and  Johnson,  a  merchant,  had  had  deal- 
ings together  in  the  way  of  raising  money  for  their  own  accommodution  ;  that 
Dentith  requested  the  plaintifT  to  accept  two  bills  of  exchange,  which  he  said 
had  been  drawn  for  the  accommodation  of  himself,  ThrelfaU  and  Bird,  and  as- 
sured the  plaintiff  that  either  he  or  they  would  pay  them  when  due  ;  that  the 
plaintiff  complied  with  this  request,  and  that  Dentith  afterwards  indorsed  and 
delivered  the  bills  to  ThrelfaU  and  Bird,  without  consideration  ;  and  it  required 
ThrelfaU,  if  he  should  pretend  that  he  had  given  a  consideration  for  the  bills, 
to  set  forth  the  nature  and  amount  of  it,  of  what  it  consisted,  how  much  was  given 
for  each  bill,  when,  by  whom,  to  whom,  where  and  in  whose  presence  it  was  paid, 
and  whether  in  notes,  or  bills,  or  cash,  and  how  much  in  notes,  and  how  much  in 
cash,  and  the  dates  of  such  bills  or  notes,  and  upon  and  by  whom  drawn,  and  by 
whom  payable ;  and  it  contained  the  usual  allegation  that  the  plaintiff  had  books 
and  other  documents  in  his  possession  relating  to  the  matters  in  the  bill. 
ThrelfaU,  in  his  answer,  denied  that  he  had  had  any  transactions  with  Den- 
tith, except  banking  transactions  and  some  discount  transactions ;  and 
[•191]  said,  that  in  ♦September  1820,  Dentith  opened  a  regular  banking  ac- 
count with  him,  since  which  time  he  had  not  discounted  any  bills  for 
Dentith  ;  he  denied  that  he  had  had  any  dealings  either  with  Dentith,  Bird  or 
Johnson  in  the  way  of  raising  money  for  their  accommodation  ;  and  he  also 
denied  all  the  other  circumstances  under  which  the  bills  were  stated  to  have 
been  accepted.  He  said  that  Bird  paid  the  two  bills  of  exchange  into  his  bank* 
ing*house,  together  with  others,  in  the  regular  course  of  the  defendant's  business 
as  Bird's  banker ;  and  that,  as  they  were  paid  io,  they  were  placed  to  Bird's 
credit  in  his  banking  account  with  the  defendant,  which  then  was  and  still  con- 
tinued to  be  an  open  running  account ;  that  he  had  given  a  valuable  considera- 
tion for  the  bills ;  and  that  it  consisted  of  cash,  bills  of  exchange  and  notes  to 
the  full  amount  thereof,  drawn  out  of  his  banking-house  by  Bird,  promiscuously » 
from  time  to  time,  as  Bird's  occasions  required,  according  to  the  regukir  course 
of  dealing  between  bankers  and  their  customers  ;  but  that  no  cash,  bills  or  notes 
were  drawn  out  by  or  paid  to  Bird  on  account,  or  as  considerations  for  the 
bills,  specifically.    He  said  that  he  had  in  his  possession  a  ledger  and  other 
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18^  —Webster  ▼•  Tbrolfall. 

books  coDtaiiiing  a  list  of  the  several  bills  received  by  him  in  the  course  of  his 
business  since  March  1820,  and  that  he  was  unable  to  set  forth,  except  as  before 
stated,  and  as  appeared  by  the  accounts  contained  in  his  ledger  and  day-book, 
the  particulars  of  the  consideration  given  by  him  for  the  bills;  and  that  the 
plaintifT's  solicitor  had  inspected  and  taken  copies  of,  and  made  extracts  from 
those  accounts,  and  that  the  books  were  still  open  for  his  inspection. 
The  defendant  took  the  following  exception  to  the  answer :  *'  for 
that  the  said  defendant,  John  Threlfall,  bath  *not,  in  manner  aforesaid,  [*192] 
set  forth  the  nature  and  amount  of  the  consideration  paid  by  him  for  the 
delivery  to  him  of  the  several  bills  of  exchange  in  the  said  bill  mentioned,  and 
of  what  in  particular  the  same  and  each  and  every  part  thereof  consisted,  and 
how  much  in  particular  for  each  of  such  bills,  and  when,  and  by  whom,  and 
to  whom  by  name,  and  where,  and  in  whose  presence  the  same  and  each  and 
every  part  thereof  were  and  was  paid, and  whether  in  notes  and  bills, or  cash, 
and  how  much  in  notes,  and  how  much  in  cash,  and  the  dates  of  such  bills  or 
notes  (if  any,)  and  upon  and  by  whom  drawn,  and  by  whom  payable.** 

The  master  allowed  this  exception.  The  defendsDt  then  excepted  to  the 
master's  report ;  and  that  exception  now  came  on  to  be  heard. 

Mr.  Be//,  and  Mr.  Spencer,  for  the  defendant: — The  defendant,  being  a 
banker,  could  not  answer  this  interrogatory  without  setting  forth  the  accounts. 
The  proper  course  to  be  pursued  by  a  defendant  in  such  a  case  is,  not  to  set 
forth  his  accounU,  V€rb€Uim,  from  beginning  to  end,  but  to  refer  to  his  books. 
The  distinction  taken  by  the  solicitor-general,  in  arguing  the  case  of  Alsagar 
V.  Joknsan,(a)  is  correct.  He  says,  *«  the  true  distinction  is,  that  a  defendant 
is  not  to  refer  to  accounts  made  AUt  for  the  purpose  of  the  cause ;  but  he  may 
refer  to  those  things  which  were  in  existence  previously  to  the  cause.** 

Mr.  foe,  for  the  plainiiff: — It  is  immaterial  whether  the  defendant  acted  as 
Dentith's  banker,  or  stood  in  any  other  relation  to  him.  The  rule 
must  be  the  same  in  both  cases;  for  the  ^defendant  might  have  been  [*]93] 
banker  to  Dentith  as  to  the  particular  transaction  only.  It  is  quite 
consistent  with  this  answer,  tJiat  the  defendant  had  given  no  valuable  con- 
sideration  for  the  bills.  He  says  that  the  consideration  consisted  of  cash,  bills, 
of  exchange  and  notes  to  the  full  amount,  drawn  out  of  the  bank,  but  does  not 
state  that  the  notes  were  paid,  or  that  the  accounts  will  show  the  dates  of  the 
bills.  He  docs  not  point  out  what  parts  of  his  books  relate  to  this  transaction. 
It  is  not  sufficient  for  a  defendant,  who  is  required  to  set  forth  the  considera* 
tion  given  for  a  bill  of  exchange,  to  refer  to  voluminous  accounts. 

The  Vick-Cbanoxllor  : — The  bill  supposes  a  case  in  which  a  distinct  con- 
sideration niight  be  paid,  or  be  alleged  to  be  paid,  by  the  defendant,  for  these 
bills  ;  and  requires  all  the  particulars  of  such  distinct  consideration  to  be  set  forth 
by  the  defendant.  When  it  appears  that  no  distinct  consideration  was  paid  for 
these  bills,  but  that  they  formed  items  in  a  general  banking  account  of  great 

(a)  4  Vet.  294. 
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1895.-.HolUnd  ▼.  Eyre.  "*" 

length.  I  ihink  that  the  defendant  was  not  only  not  required,  but  that  he  would 
not  have  been  justified  in  setting  forth  all  the  particulars  of  all  the  payments 
which  he  made  on  the  general  banking  account,  and  thus  imposing  upon  the 
plaintiff  the  expense  of  taking  copies  of  an  account  which  he  had  not  sought. 
If,  upon  the  coming  in  of  such  an  answer,  the  plaintiff  should  ihink  it  would 
be  useful  to  him  to  call  for  copies  of  the  general  banking  account,  he  could 
readily  amend  his  bill  accordingly.  In  this  view  of  the  case,  it  was  not  ne- 
cessary for  the  defendant  to  have  referred  to  his  banking  books ;  but,  because 
he  has  unnecessarily  referred  to  them,  he  is  not  therefore  bound  to  set  forth 
the  contents  in  his  answer. 

Exceptions  allowed.[l] 


[*1941  ^Holland  v.  Etrb. 

1825,  St6th  Janomry.— il^eenwjif . 

Id  order  to  coostitate  an  asreeraent  bj  letteri,  th«  answer  to  the  written  proponla  most  be  a 
■imple  aeceptaoce  of  the  term  propoeed,  without  the  introdactbn  of  any  new  or  different  term. 

The  bill  stated  that  the  plaintiff  had  agreed  with  Mr.  Burton,  who  was 
lessee  under  the  crown,  to  take  a  lease  from  him  of  a  house  in  the  Regent's 
Park,  being  No.  5,  in  Cornwall  Terrace,  for  a  term,  of  which  ninety-seven 
years  were  unexpired  in  April  last ;  and  being  afterwards  desirous  to  sell  the 
house  for  the  remainder  of  the  term,  and  the  defendant  being  informed  thereof, 
and  of  the  plaintiff  being  entitled  to  the  lease  from  Burton,  wrote  to  the  plain- 
tiff a  letter,  in  the  words  following  :*' April  21s1,  1821. — Sir,  I  propose  to 
give  you  for  the  lease  of  ninety-seven  years,  of  No.  5,  Cornwall  Terrace, 
subject  10  the  ground  rent,  which  I  understand  you  pay,  of  50  guineas,  the 
sum  of  2,75U/.,  you  making  all  the  glass  perfect.     Henry  Eyre.^ 

The  plaintiff,  in  answer,  wrote  to  the  defendant  the  following  letter  :  **21st 
April,  1824. — Sir,  I  accept  your  offer  of  2,750^.  for  No.  5,  Cornwall  Terrace, 
subject  to  the  ground  rent  ol  50  guineai,  and  to  grant  a  lease  of  it  on  the 
same  terms  and  clauses  as  the  lease  I  hold  from  Mr.  Burton.  S.  A.  Hoi* 
land. — P.  S.  I  will  make  good  the  cracked  glass/' 

The  bill   prayed  a  specific  performance  of  the  agreement  alleged  to  be 

formed  by  the  two  letters,  and  that  the  defendant  might  be  decreed  to  pay  to 

the  plaintiff  the  2,750/.,  and  to  accept  and  execute  a  counterpart  of  a  lease  of 

the  house,  according  to  the  true  intent  and  meaning  of  the  agreement. 

[*195]        *Thc  defendant  put  in  a  general  demurrer  to  the  bill,  which  now 

came  on  to  he  argued. 

Mr.  Seymourt  in  support  of  the  demurrer,  said  that  the  defendant  in  his  let* 
ter  proposed  to  take  from  the  plaintiff  an  assignment  of  the  lease  which  the 
latter  was  entitled  to  under  his  agreement  with  Burton  ;  but  that  the  plaintiff 

[1]  Vide  Parker  v.  Fairlie  and  others,  1  Sim.  &  Sta.  295,  301,  and  note,  ibid. 
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in  his  answer  offered  to  grant  to  the  defendant  on  under-lease,  which  was  ii 
very  different  thing,  and  not  so  beneficial  to  the  defendant ;  as  it  would  im« 
pose  on  him  the  necessity  of  inquiring,  before  he  paid  his  rent  to  the  plaintiflT, 
whether  the  plaintiff*  had  paid  his  rent  to  Burton,  and  whether  Burton  had 
paid  his  rent  to  the  crown  ;  and  he  cited  HuddU$ton  v.  Bri8Coe,{a) 

Mr.  Sugden,  in  support  of  the  bill,  contended  that  the  plnintifi^s  letter  con- 
tained a  clear  acceptance  of  the  defendant's  offer,  and  expressed  his  willing*' 
ness  to  give  to  the  defendant  what  the  defendant  had  proposed  to  take» 
namely,  an  assignment  of  the  letfse  which  the  plaintiff*  was  entitled  to  from 
Burton. 

The  Vice-Chancellor  : — In  order  to  constitute  an  agreement  by  letters, 
the  answer  to  the  written  proposal  must  be  u  simple  acceptance  of  the  terms 
proposed,  without  the  introduction  of  a  new  and  different  term{l]  The  de* 
fendant  proposes  to  give  the  sum  mentioned  in  his  letter  for  the  lease  of  the 
house,  by  which  is  to  be  understood  the  lease  which  the  plaintiff*  had  or  was 
entitled  to  claim  from  Mr.  Burton.  The  plaintiff*,  in  his  answer,  does  not  con- 
sent to  assign  the  lease  from  Mr.  Burton  on  the  terms  proposed  ;  but 
off*ers,  on  those  terms,  to  grant  *an  under-lease,  on  the  same  terms  [*196] 
and  clauses  as  the  lease  he  holds  from  Mr.  Burton.  But  the  grant 
of  an  onder -lease  is  not  the  same  thing  as  the-assignmeni  of  an  original  lease ; 
and  the  plaintiff's  letter  is  not  therefore  an  acceptance  of  the  defendant's  pror 
posal,  but  introduces  into  the  treaty  a  new  and  difi'erent  term. 

Demurrer  allowed. 


Handford  9.  Stoeib. 


1895, 96tli  k,  37tli  JaBsaij.— 6V«Af0r'«  Mtf. 

WlMTO  a  plmiDtiff  fikt  a  bill  on  befaalf  of  hioMelf  and  all  other  penont  of  the  laroo  cUm,  be  zeUioe 
the  ab«>]ute  dominion  of  the  euit  until  the  decree,  and  may  dismiee  the  bill  at  hie  pleasure ;  but 
after  a  decree  be  cannot  deprive  the  other  penone  of  the  tame  claM  of  the  benefit  of  the  decree. 
If  they  think  fit  to  proeecote  it. 

A  eraditor  who  had  filed  a  bill,  on  behalf  of  hiinseir  and  aU  other  erediton,  against  tmsteee  to 
whom  esUtes  had  been  conYcyed  for  payment  of  the  debts,  having,  m  consideration  of  payment 
of  his  debt  by  an  sgent  of  the  debtor,  dismissed  the  bill  before  any  decree,  althoagh  he  waa 
paid  oat  of  the  trast  fond,  a  bSl  filed  by  soother  creditor,  on  behalf  of  himself  and  all  other 
erediton,  against  the  plaintiff  in  the  first  snit  and  the  trustees,  for  recovery  of  the  ram  paid  to 
him,  waa  dismissed  with  costs,  it  appearing  that  the  tmatces  gave  no  anthority  for  the  payment 
out  of  the  tmet  fond,  and  that  ho  did  not  know  thai  he  had  been  paid  out  of  that  fund. 

The  Marquis  of  Headfort,  and  Lord  Bective  his  sod*  had  granted  deben- 
tures to  several  of  their  creditors,  and  afterwards  conveyed  certain  estates 
to  trustees*  upon  trust  to  pay  those  debentures. 

The  defendant  Storie  was  a  holder  of  one  of  the  debentures,  and  had  filed 
a  bill,  on  behalf  of  himself  and  all  the  other  holders  of  such  debentures, 

(a)  11  Yea.  683. 

[1]   Aoe.  Hyd4  v.  WtmcI,  3  Besv.  384.  ^ 
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against  Lord  Headfort,  Lord  Bective  and  the  trustees,  praying  for  an  account 
and  payment.  In  order  to  pot  an  end  to  this  suit.  Lord  Beciivet  through  Mr. 
Ball  his  agent,  agreed  to  purchase  Storie's  debenturei  upon  terms  very  ad  van* 
tageous  to  the  latter.  Accordingly  Ball,  who  was  the  receiver  of  the 
[*197]  trust  estates,  paid  to  Storie  the  sum  ^agreed  upon  out  of  the  rents  in 
his  hands,  and  the  bill  was  dismissed  before  any  decree  was  made 
upon  it.  Bail  had  had  no  authority  from  the  trustees  to  pay  this  sum  out  of 
the  rents,  nor  did  Stope  know  that  it  had  been  so  paid,  but  considered  that  it ' 
had  been  advanced  by  Lord  Bective. 

The  present  bill  was  filed  by  another  debenture  creditor,  on  behalf  of  him- 
self and  all  the  other  debenture  creditors,  against  Mr.  Storie,  Mr.  Ball,  Iiord 
Headfort,  Lord  Bective,  and  the  trustees ;  and  it  prayed  that  Mr.  Storie  might 
repay  to  the  trustees  the  moneys  which  he  had  so  received  from  Ball,  in  or- 
der that  the  same  might  be  duly  distributed  under  the  trust  deed ;  and  that 
Lord  Bective  and  Mr.  Ball,  as  well  as  Mr.  Storie,  might  be  answerable  to  the 
trustees  for  those  moneys. 

This  cause  now  came  on  to  be  heard. 

Mr.  Hart,  and  Mr.  Pemberton^  for  the  plaintiff,  argued  that  Mr.  Storie, 
having  used  the  suit  instituted  for  the  general  benefit  of  the  debenture  credi- 
tors  in  order  to  obtain  a  particular  advantage  to  himself  from  the  trust  pro* 
perty,  was  not  at  liberty  to  retain  that  advantage ;  and  that,  if  this  was  not  to 
be  considered  as  an  advantage  obtained  from  the  trust  property,  yet  he  could 
not  use  the  suit  instituted  for  the  common  benefit  of  the  debenture  creditors  as 
an  instrument  to  obtain  terms  advantageous  to  himself. 

Mr  H<frn%  and  Mr.  Roupell,  for  the  defendant  Storie. 

Mr.  Sugden  for  the  defendant  Lord  Bective. 

Mr.  WiBn-aham  for  the  defendant  Ball. 
Mr.  Norton  for  the  trustees. 
[♦198]  *The  Vicb-Chancellor  : — If  Mr.  Storie  had  entered  into  a  contract 
with  the  trustees,  to  be  paid  out  of  the  trust  moneys^  to  the  prejudice 
of  the  other  creditors,  this  would  have  not  only  been  a  breach  of  trust  on  the 
part  of  the  trustees,  but  Mr.  Storie  could  not  have  been  permitted  to  retain 
the  moneys  which  he  had  thus  improperly  acquired. 

Mr.  Storie's  contract  was,  however,  a  personal  contract  with  Mr.  Ball,  as 
the  agent  of  Lord  Bective,  and  not  with  the  trustees ;  and  he  was  altogether 
ignorant  of  the  fact,  that  Mr.  Ball  advanced  the  moneys  from  the  trust  funds. 
These  advances  being  made  by  Mr.  Ball  without  the  authority  or  privity  of 
the  trustees,  amount  only  to  a  private  loan  from  Mr.  Ball  to  Lord  Bective, 
and  can  in  no  manner  affect  the  interests  of  Mr.  Storie. 

It  is  said  that  Mr.  Storie,  having  instituted  this  suit  for  the  benefit  of  himself 
and  all  other  the  debenture  holders,  was  not  at  liberty,  upon  general  princi- 
ples, to  dismiss  his  bill  fi>om  motives  of  advantage  to  himself.  I  know  of  no  such 
general  principle.  A  plaintifl"  who  sues  on  behalf  of  himself  and  all  other  per- 
sons of  the  same  class,  as  he  ac^i  upon  hb  own  osere  motion  and  at  hie  own 
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expeme,  retains  the  absolute  dominion  of  the  suit  until  the  decree,  and  may 
dismiss  the  bill  at  his  pleasure.  After  a  decree  he  cannot,  by  his  conduct,  de« 
prive  other  persons  of  the  same  class  of  the  benefit  of  the  decree,  if  they  think 
fit  to  prosecute  ft.  The  reason  of  the  distinction  is,  that  before  decree  no  other 
person  of  the  class  is  bound  to  rely  upon  the  diligence  of  him  who  has  first 
instituted  his  suit,  but  may  file  a  bill  of  his  own ;  and  that,  after  a  decree,  no 
•econd  suit  is  permitted. 

Bill  dismissed  with  costs.[l] 


♦Watoihs  v.  Chbbk.  [•lOOl 

1895,  a6th  Jan.  and  2d  Teh^—L§gaeif.^Purehaser. 

Legacy  charged  upon  real  eatate,  to  veat  immediately  on  the  teatatoi*!  death,  but  to  be  paid  to  the 
legatee  on  attaining  twenty.one,  and  the  intereet  to  be  applied  in  the  mean  time  for  maintenance, 
the  legatee  having  died  befera  attainhig  twenty*one ;  Held,  that  Um  expraai  direction  that  the 
legacy  ehonld  reel  on  the  denlh  of  the  teetater,  prerettta  Hm  ainking  for  the  benefit  of  the  dcTiaee, 
and  that  the  penonal  repreaentatiye  of  the  legatee  waa  entitled  to  the  legacy. 

Where  real  eatate  la  devised,  anbject  to  debts  and  legaciea,  and  the  devisee  is  also  executor,  a  pur* 
chaser  er  mortgagee  from  him  of  the  real  eatate  is  liable  to  the  charge,  if  the  eireumstancea  of 
the  transaction  afibrd  intrineio  evidenee  that  the  mortgage  or  purehaee  mon^  was  not  to  be 
appliad  fo  the  debia  or  legaeiea. 

Richard  Walkbk,  by  his  will,  bequeathed  to  his  two  daughters,  Jane  and 
Sophia  Walker,  1,0001.  a  piece,  the  same  to  vest  in  them  immediately  upon 
his  death,  but  to  be  paid  on  their  attaining  their  ages  of  twenty-one  years,  and 
the  interest  thereof,  m  the  mean  time,  to  be  applied  by  his  executrix  in  their 
maintenance  and  education  ;  and  he  charged  his  real  estate  with  the  payment 
of  those  legacies :  and,  subject  to  the  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  which  he  desired  might  be  paid  by  his  executrix  im« 
mediately  after  his  decease,  he  gave  all  his  real  and  personal  estate  to  his  wife 
for  ever,  and  appointed  her  sole  executrix  of  his  will. 

The  testator  died,  leaving  his  wife  and  the  two  daughters  named  in  his 
will,  who  were  infants  of  tender  age,  him  surviving. 

The  widow  proved  the  will ;  and  the  personal  estate  being  insufficient  for 
the  payment  of  the  testator's  debts,  she  supplied  the  deficiency  out  of  the 
renu  and  profits  of  the  real  estate.  The  widow  afterwards  married  J. 
Watkins ;  and,  by  a  settlement  made  previous  to  their  marriage,  the  real  es- 
tate of  her  first  husband  was  conveyed  to  such  uses  as  the  widow  should 
appoint  by  deed  or  will ;  and,  for  want  of  such  appointment,  to 
•the  separate  use  of  the  widow  for  her  life,  with  remainder  to  her  [•200] 
two  daughters,  Jane  tfnd  Sophia  Walker,  in  fee. 

There  were  issue  of  this  marriage  two  daughters,  Margaret  Watkins,  who 

[11  VideBMmay  V.  Mtrgmt,  1  8kn.  &  Stn.  318;  Murphy  t.  AreUaU,  Saofie  ft  denUy,  638. 
Vol.  If.  16 
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was  born  on  the  19th  of  June  1802»  and  Jane  Watkios,  who  was  bora  oo  the 
27th  of  July  1804. 

The  daughters  of  the  first  marriage  both  died  iofants,  intestate  and  un- 
married ;  the  elder  having  died  on  the  28d  of  October  1803»  and  the  younger 
on  the  21st  of  January  1810. 

J.  Watkins,  the  second  husband,  died  in  the  year  1810.  In  June  1814  the 
widow  intermarried  with  Solomon  Cheek ;  and,  by  a  settlement  made  previous 
to  that  marriage,  the  real  estate  of  the  testator,  Richard  Walker,  was  again 
set  lied  to  such  uses  as  the  widow  should  appoint  by  deed  or  will,  and,  for 
want  of  such  appointment,  to  the  separate  tise  of  the  widow  for  life,  with 
divers  remainders  over. 

In  October  1816,  Solomon  Cheek  and  his  wife  mortgaged  this  estate  to 
Henry  Burgess  for  4,000/.  The  mortgage  deed  recited  that  Solomon  Cheek, 
having  occasion  for  the  loan  of  4,000/.  he  and  his  wife  had  requested  Burgess 
to  advance  the  same  to  him,  upon  the  security  of  the  estate ;  and* the  4,000/. 
was  in  the  deed  stated  to  have  been  advanced  to  him,  at  the  request  of  his 
wife ;  and  he  alone  signed  the  receipt  for  the  4,000/.  indorsed  on  the  deed. 
The  right  of  redemption  was  reserved  to  Mr.  and  Mrs.  Cheek  and  the  heirs, 

executors  and  administrators  of  the  latter. 
[*201]  *By  indenture,  bearing  date  on  the  20th  of  September  1818,  Mrs. 
Cheek  appointed  the  estate,  subject  to  the  mortgage,  to  such  uses  as 
her  husband  should,  by  deed,  appoint,  with  divers  remainders  over  in  de&nlt 
of  appointment,  with  the  ultimate  remainder  to  her  husband  in  fee.  He  after- 
wards borrowed  from  Burgess  a  further  sum  of  2,000/. ;  and,  by  an  indenture 
bearing  dale  the  23d  of  March  1819,  directed  and  appointed  the  estate,  by,  virtue 
of  the  deed  of  the  29th  of  September  1818,  to  be  a  security,  not  only  for  the 
4,000/.  before  advanced,  but  also  for  the  2,000/.  then  advanced  to  him. 

By  an  indenture,  bearing  date  the  2d  of  June  1820,  Cheek  directed  and  ap- 
pointed that  the  estate  should  remain  and  be  upon  trust  for  such  persons,  and 
for  such  estates  and  purposes,  as  his  wife  should,  by  deed,  appoint,  with  divers 
remainders  over  in  default  of  her  appointment. 

By  other  indentures,  bearing  date  the  26th  and  27th  of  September  1820,  Mr. 
and  Mrs.  Cheek  joined  in  conveying  the  estate  to  trustees,  upon  trust  to  sell, 
and  to  invest  ^e  produce  of  the  sale  upon  real  or  government  security,  and  to 
apply  the  same  as  Mrs.  Check  should  appoint ;  with  divers  limitations  over  in 
default  of  appointment. 

On  the  27th  of  July  1821  the  trustees  for  sale  entered  into  an  agreement  with 
Burgess  to  sell  the  estate  to  him  for  7,350/.  deducting  thereoot  the  principal 
and  interest  due  to  him  in  respect  of  his  two  mortgages  for  4,000/.  and 

2,000/. 
[*202]        In  order  to  complete  this  purchase,  one  Bousfield,  at  *the  request  of 
Burgess,  obtained  letters  of  administration  to  Jane  and  Sophia  Walker. 
But  notice  was  given  to  Bousfield,  on  the  part  of  Margaret  and  Jane  Wat- 
kins,  the  two  daughters  of  Mrs.  Cheek  by  her  second  husband,  that  they  daioi- 
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ed,  as  the  oext  of  kin  of  Jane  and  Sophia  Walker,  an  interest  in  the  two  sums 
of  IflOOL  given  to  them  by  the  will  of  their  father,  as  charges  upon  the  estate* 
Bousfield  therefore  declined  to  job  in  the  conTeyance  to  Bui^ess ;  and  his  pur- 
chase was  Dot  completed. 

Mrs.  Cheek  had  no  child  by  her  third  husband. 

The  present  bill  was  filed  by  Margaret  and  Jane  Watkins,  claiming  to  be 
entitled,  with  their  mother,  to  the  two  sums  of  1,0001  given  to  Jane  and  Sophia 
Walker ;  and  praying  that  their  shares  of  these  two  sums  might  be  raised,  with 
interest,  by  sale  or  mortgage  of  a  sufficient  part  of  the  estate,  and  be  laid  out 
or  invested  for  their  benefit.  The  defendants  were  Burgess,  Mr.  and  Mrs. 
Cheek,  the  trustees  for  sale  under  the  indentures  of  the  26th  and  27th  of  Sep- 
tember 1820,  and  Bousfield,  as  the  administrator  of  Jane  and  Sophia  Walker. 

It  was  admitted  that^  after  satisfying  the  principal  and  interest  due  on  the 
two  mortgages  for  4,000iL  and  2,000/.  the  estate  would  not  be  sufficient  to  pay 
the  shares  of  the  two  sums  of  l,000iL  which  were  claimed  by  the  two  plain* 
tifis. 

Cheek  and  his  wife  did  not  resist  the  claim  of  the  plaintiffs. 

Mr.  Sugdetif  and  Mr.  Treshws,  for  the  defendant  Burgess : — 

I.  The  legacies  to  Jane  and  Sophia  Walker  are  made  ^payable  at  [^203] 
twenty-one ;  and,  as  they  died  before  attaining  that  age,  their  legacies 

sink  for  the  benefit  of  the  land.  The  general  rule  as  to  legacies  charged  upon 
land  is,  that  the  time  of  vesting  is  the  time  of  payment,  and  that,  if  the  legatee 
dies  before  the  time  of  payment,  his  personal  representatives  are  not  entitled. 
The  mere  circumstance  of  directing  maintenance  does  not  vest  a  legacy.  It 
is  true  that  there  are  words  in  the  will  which  say  that  the  legacies  are  to  vest 
on  the  death  of  the  testator,  and  effect  must  be  given  to  those  words.  But,  as 
these  legacies  are  given  to  females,  the  testator  may  have  used  those  words 
with  reference  to  the  event  of  their  marrying  and  dying  under  twenty«one, 
leaving  issue.  Upon  examining  the  cases  as  to  legacies  charged  upon  land, 
this  construction  will  not  seem  too  much  forced.  The  first  case  in  which  it 
was  held  that  the  circumstance  of  the  legacy  being  charged  on  land  should 
prevent  the  court  from  considering  it  as  a  vested  legacy,  although,  according 
to  all  rules,  it  must  have  been  considered  vested  if  not  charged  upon  land,  was 
Poulei  V.  PimUt.(a)  That  was  a  case  of  extreme  hardship  ;  yet  the  court 
held  that,  being  a  charge  upon  land,  it  could  not  be  considered  vested  where 
the  legatee  died  before  the  time  fixed  in  the  will  for  the  payment  Earl  of 
Rivers  v.  Earl  of  Derby  ;(h)  Wilson  v.  Spencer  ;(c)  Hodgson  v.  Rawson;{d) 
Lowther  v.  Condon  ;{e)  Manning  v.  Herbert.(f) 

II.  The  real  estate,  being  charged  with  the  debts  of  the  testator  Richard 
Walker,  Burgess,  as  mortgagee  or  purchaser,  is  not  bound  to  take  notice  of 
the  legacies. 

(a)  1  Vern.  S04,  331.  (6)  2  Vera.  73.  (c)  3  P.  W.  173. 

{i)  1  Vm.  44.  («)  3  Atk.  137.  (/)  Amb.  575. 
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[*204]  *Mr.  Agar,  and  Mr.  Duckworth^  for  the  plaintiffs  a-^There  are  here 
express  words  that  the  legacies  should  vest  on  the  testator's  death.  The 
court  is  bound  by  those  expressions.  The  cases  cited  have  no  application  ;  av 
they  are  cases  where  the  payment  was  postponed  on  account  of  the  situation 
of  the  fund.     Duke  of  Chandos  v.  Talboi  ;(fi)  Jennings  t.  Lo6k$.{}i) 

Mr.  Sugden  in  reply.  Here  there  is  a  direction  that  the  legacy  shall  be 
vested  at  one  time,  and  paid  at  another.  The  time  of  payment  Is  what  the 
court  must  look  to,  when  the  question  is  whether  th^'legacy  is  to  be  raised  Of 
not.     Cowper  v.  Scot.{i) 

The  Vice  Chancellor  :-*-Tbe  first  point  made  Is,  that  the  two  legatees* 
Jane  and  Sophia  Walker,  having  died  before  their  ages  of  twenty^one,  when 
the  legacies  are  made  payable,  the  legacies,  as  against  the  real  estate,  must 
sink  for  the  benefit  of  the  devisee.  And  this  would  certainly  be  the  case,  un- 
less the  testator,  by  his  direction  that  the  legacies  shall  vest  in  his  daughters 
immediately  upon  his  death,  be  considered  to  have  expressed  a  difierent  in- 
tention. 

I  have  doubted  much  upon  this  question ;  but,  upon  the  wholci  I  believe  the 
safest  construction  is,  that  the  testator  did,  by  the  direction  in  question,  mean 
to  express  that  the  legacies  should  not  sink  for  the  benefit  of  the  devisee  of  the 
land  if  the  daughters  should  die  under  twenty-one.  As  applied  to  the  per- 
sonal estate,  this  direction  is  wholly  inoperative.  Without  this  diree- 
[*205]  tion,  the  legacies,  from  the  form  of  the  gift,  *  would  have  been  pay- 
able out  of  the  personal  estate  if  the  legatees  had  died  under  twenty- 
one.  And,  as  applied  to  the  real  estate,  the  direction  does  not  seem  capable 
of  any  other  meaning  than  that  the  legacies  shall  not  fail  by  the  death  of  the 
legatees  before  the  time  of  payment.[l] 

The  next  point  made  is,  that  this  real  estate,  being  primarily  chai^d  with 
the  debts  of  the  testator,  the  mortgagee  was  riot  bound  to  look  to  the  satisfao* 
tion  of  the  legacies.  As  a  general  principle,  this  proposition  cannot  be  ques- 
tioned. So  a  mortgagee  or  purchaser,  from  the  executor,  of  a  part  of  the 
personal  property  of  the  testator,  has  a  right  to  infer  that  the  executor  is,  in 
the  mortgage  or  sale,  acting  fairly  in  the  execution  of  his  duty,  and  is  not 
bound  to  inquire  as  to  the  debts  or  legacies.  But  if  the  nature  of  the  trans- 
action affords  intrinsic  evidence  that  the  executor,  in  the  mortgage  or  sale,  19 
not  acting  in  the  execution  of  his  duty,  but  is  committing  a  breach  of  trust,  as 
where  the  consideration  of  the  mortgage  or  sale  is  a  personal  debt  due  from 
the  executor  to  the  mortgagee  or  purchaser,  there  such  mortgagee  or  pur- 
chaser, being  a  party  to  the  breach  of  trust,  does  not  hold  the  property  dis- 
charged from  the  trusts,  but  equally  subject  to  the  payment  of  debts  and  lega- 
cies as  it  would  have  been  in  the  hands  of  the  executor. 

(g)  8  P.  W.  612.  (*)  2  P.  W.  276.  (0  3  P.  W.  119. 

[1]  Vide  Murkin  r.  Philpot,  3  MyJne  &  Keene,  257.  Farmer  ▼.  FraneU,  post  505,  508,  and 
note  ibid. 
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1895.— WalkinsT.  Cheek. 

The  snme  principle  is  applicable  to  real  estate ;  and  the  question  is,  whether 
the  transactions  in  question  did  not  afford  intrinsic  evidence  that  the  mort- 
gages to  the  defendant  were  not  made  by  Cheek  and  wife,  in  order  to  pay  the 
charges  created  on  the  estate  by  the  will  of  the  testator  Walker,  but  for  other 
purposes  which  aanoont«d  to  a  breach  of  truBL  lo  the  mortgage 
*deed  for  4,000/.  It  is  expressly  stated  that  the  money  is  raised  because  [*206] 
Solomon  Cheek,  the  husband,  had  occasion  for  it ;  and  he  alone  signs 
the  receipt  for  the  consideration.  The  mortgagee  had  therefore  notice,  from 
the  intrinsic  evidence  of  the  transaction,  that  this  sum  was  not  to  be  applied 
in  satisfaction  of  the  charges  under  the  testator's  will. 

Before  the  lending  of  the  second  sum  of  2,0002.  Solomon  Cheek  had,  by  the 
appointment  of  his  wife,  acquired  the  legal  fee  of  the  estate,  subject  to  the  first 
mortgage ;  and  the  second  sum  of  2,000/.  is  a  mere  personal  loan  to  him, 
having  no  color  of  connection  with  the  chaises  on  the  testatoi-'s  estate.  I  am 
of  opinion,  therefore,  that  the  defendant,  the  mortgagee,  was  a  party  to  the 
breach  of  trust  committed  by  these  mortgages,  and  that  the  plaintiffs  are  enti- 
tled to  a  decree  according  to  the  prayer  of  the  bill.f  1] 

[1]  Tbe  teetator  dsrleei  hie  eetate  eiibject  to  debu  uid  legacieB ;  the  derleee  laortfaged  the  es- 
tate to  A',  eobjeel  ozprees)y  to  the  legaeiee.  A.  having  called  in  hie  money,  and  Uie  demee  requir* 
ing  a  farther  ad?anee,  they  join  in  mortgaging  the  estate  to  B.,  bat  not  ezpreeily  aabjeet  to  the 
legaciee ;  and  B.  ia  informed  faliely  by  the  devieee,  that  all  the  legaciee  had  been  paid  ;  it  was  held 
that  B.  took  the  estate  sobject  to  the  legacies ;  ••  for,  on  the  face  of  his  conveyance,  it  appears  that 
he  took  the  same  estate  that  A.  had.**  Eag&f  t,  Rog^rs^  6  Sim.  964.  Bat  where  an  estate  ie 
chaiged  generaJly  with  the  payment  of  debts  and  legacies,  and  the  debu  have  been  paid  bat  not 
the  legaciee,  the  purchaser  will  not  be  bound  to  see  to  the  application  of  the  purchase  money,  an. 
less  it  be  proved  that  he  knew  of  the  payment  of  the  debts :  and  the  talcing  of  a  general  bond  of 
mddmnity,  or  of  a  bond  of  indemnity  against  the  legacies  only,  will  not  raise  the  inference  that 
he  knew  of  each  payment.  •*  The  general  rale,**  says  hard  Lyndhorst,  **  as  to  which  there  is  no 
dispute  is  this :  where  legaeies  alone  are  charged,  the  purchasers  of  the  real  estate  are  bound  to 
see  to  the  applieatwn  of  the  purchase  money.  Where  debts  are  charged  generally,  or  where  debts 
and  legacies  are  charged  generally,  the  purchasers  of  the  real  estate  are  not  bound  to  see  to  the 
application  of  the  purchase  money.**  Johnton  r.  Kennett,  9  Mylne  &,  Keene,  694,  oYerrufing  S. 
C.  6  Sim.  964.  A  teetamentary  efaatge  ef  real  estates  with  the  payment  of  debts  generally,  aatho* 
riaee  a  trustee,  to  whom  after  imposiBg  the  charge,  the  teetator  has  devised  the  esUtee  upon  trust 
lor  other  purposes,  te  sell  or  mortgage  the  estates  charged,  and  exempts  the  purchaser  or  mort. 
gagee  from  liability  to  see  to  the  application  of  the  purchase  or  mortgage  money.  Ball  v.  Harrit, 
4  Myl.  (&  Cr.  264,  affirming  S.  C.  8  Sim.  485.  See  further,  Shaw  v.  Borrer,  1  Keen,  $66.  Ekmd 
▼.  Bland,  4  Myl.  A,  Cr.  430.  A  lessee  taking  a  reversionary  lease  from  an  executor,  with  fiiU  notice, 
is  bound  to  show  that  such  lease  was  properly  granted  by  the  executor  in  the  due  administration  of  his 
office :  and  a  lessee  teking  an  unusual  lease  is  bound  to  see  that  the  consideration  is  fully  steted  on  the 
face  of  the  instrument.  "  Many  circumstances,**  says  lA,  Ch.  Sugden,  *■  would  justify  an  executor 
in  equity  in  granting  a  lease  instead  of  selling  the  premises,  and  I  would  sostein  such  a  lease  by 
an  executor  simply  acting  in  a  doe  administimtkm  ef  the  assete,  but  soeh  an  act  is  not  ragnlarly  ia 
the  pfovinoeof  aa  executor,  and  I  most  hold  that  it  is  incumbent  on  the  persoM  taking  a  lease 
from  executors  to  show,  that  the  act  was  for  the  benefit  of  the  persons  beneficially  interested  in  the 
property.**    Keating  v.  Keating,  Lloyd  6l  Goold,  139. 
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1825.— Reynolds  ▼.  Jonaiw 


Rbthoum  V.  Joiria. 

1835,  7tb  Pebniuy.^ — Ttnmdjvr  life  ami  remmmder-m&n. — TruHee  and  eutmi  f  ve  truH. 

A  trustee  of  a  term  for  ^jment  of  debia  parcfassad  the  inlMiitaaea  Irooi  tlia  taoanl  for  lifa,  and 
had  it  coavayed  to  him  by  fiaa  and  feoffmaat.  Tha  aireomsttnasof  tha  pmehaaer  beiDf  tmstaa 
does  not  aotiile  the  remainder-man  to  an  accoant  of  rents,  ezoept  from  his  entry  to  avoid  tha 
fine,  nor,  if  he  neglects  to  claim  for  ^we  years,  does  it  prerent  his  being  barred. 

Amy  Cook,  by  her  will,  dated  the  30th  of  September,  1768,  devised  her 
real  estate  to  John  Jones  for  a  term  of  500  years,  in  trust,  out  of  the  rents,  or 
by  sale  or  mortgage,  to  raise  such  sums  of  money  as  should  be  sufficient  to 
pay  all  the  debts  which,  at  her  decease,  should  be  owing  from  her,  or  her  late 
husband,  or  her  late  son ;  and,  after  the  determination  of  that  term, 
[*207]  to  her  daughter,  Ann  Watkins,  for  her  life,  with  ^remainder  to  all  the 
children  of  Ann  Watkins,  in  such  shares  and  proportions  as  she  should 
by  deed  appoint,  and,  for  want  of  such  appointment,  to  all  such  children,  in 
equal  shares,  as  tenants  in  common  in  fee,  with  an  executory  devise  over,  in 
case. there  should  be  no  such  child  living  at  the  death  of  Ann  Watkins. 

Ann  Watkins,  upon  her  mother's  decease,  entered  into  possession  of  the  es- 
tates, and  afterwards  married  Bryan  Reynolds,  and  had  issue  by  him  five 
children,  all  sons,  the  eldest  of  whom,  W.  Cook  Reynolds,  was  born  in  1772  ; 
and  the  fourth,  the  plaintifT,  Thomas  Reynolds,  in  1778.  The  second  son  at* 
tained  his  age  of  twenty -one  years,  and  died,  unmarried  and  intestate,  in  the 
lifetime  of  his  mother.  The  two  other  sons  also  died  in  the  lifetime  of  their 
mother,  infants  and  unmarried.  The  mother  died  in  the  year  1801 :  W.  Cook 
Reynolds  was  at  that  time  resident  in  Jamaica,  and  continued  there  until  the 
year  1815«  when  he  died  intestate  and  without  issue.  In  or  about  Easter  term 
1783,  Mr.  and  Mrs.  Reynolds  levied  a  fine  sur  conuzance  de  droit  come  ceo^ 
&c.,  with  proclamations,  of  the  estate  so  devised  by  the  will  of  Amy  Cook  ; 
and,  by  indenture  of  assignment,  bearing  date  the  5th  of  April  1784,  and  made 
between  Jones  of  the  first  part,  Mr.  and  Mrs.  Reynolds  of  the  second  part,  and 
Edmund  Chapp  of  the  third  part,  reciting  that  the  debts  due  from  the  testatrix. 
Amy  Cook»  her  late  husband  and  her  late  son  amounted  to  the  full  sum  of 
1,070/.  at  <he  time  of  her  decease,  and  consisted  of  the  particulars  therein  men- 
tioned, and,  amongst  the  re^t,  of  the  sum  of  100/.  due  on  bond  to  John  Jones  ; 
and  also  reciting  that  Mr.  and  Mrs.  Reynolds,  in  pursuance  of  the  will 
[*208]  of  Amy  Cook,  had  lately  sold  other  parts  of  her  devised  ^estates  for 
the  sum  of  380/.  and  had  applied  the  same  in  discharge  of  the  debts 
due  from  the  testatrix,  her  husband,  and  her  son ;  and  further  reciting  that 
Bryan  Reynolds,  and  Ann  his  wife  had  agreed  t6  sell  other  parts  of  the  devised 
estate,  called  Fox  Leaze,  and  twenty  acres  of  arable  land,  to  John  Jones,  for 
a  sum  of  217/.  I85.  to  be  applied  towards  payment  of  the  qebts  of  the  testa- 
trix, her  husband,  and  son,  and  that  it  had  been  agreed  that  the  term  of  five 
hundred  years,  as  to  the  premises  agreed  to  be  sold,  should  bt  assigned  by 
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Jones  to  E.  Chappt  in  trust  for  Jones  and  bis  heirs ;  it  was  witnessed  that,  for 
the  considerations  aforesaidt  and  in  oonaideration  of  the  217Z.  18f.  paid  by  Jones 
to  Reynolds  and  his  wife^  the  term  of  five  hundred  years,  as  to  the  lands  called 
Fox  Leaze,  and  twenty  acres,  was  assigned  to  Chapp  for  the  remainder  of  the 
term,  in  trust  for  Jones,  his  heirs  and  assigns,  and  to  attend  the  inheritance^ 
And,  by  indenture  of  feofiinent,  bearing  date  the  6tb  of  April  1784,  made  be- 
tween Mr.  and  Mrs.  Reynolds  of  the  one  part,  and  John  Jones  of  the  other 
part,  the  land  called  Fox  Leaze,  and  the  twenty  acres,  were  conveyed  to  John 
Jones  and  his  heirs  ;  and  it  was  declared,  that  the  fine  should  enure  to  the  use 
of  Jones,  his  heirs  and  assigns. 

Upon  the  execution  of  these  indentures,  Jones  entered  into  the  possession  of 
the  premises  therein  comprised,  and  continued  in  the  possession  thereof  untit 
his  death,  in  1601.  He  was  succeeded  in  the  possession  by  the  defendant 
Thomas  Jones,  his  son,  heir  at. law,  and  executor.  On  the  10th  of  July  1817, 
the  plaintiff,  Thomas  Reynolds,  made  a  formal  entry  upon  the  premises ;  and, 
on  the  20th  of  September  following,  filed  the  present  bill,  claiming  to  be  enti- 
tled, in  his  own  right,  to  one  fifth  of  the  premises,  and,  as  heir  at  law 
to  *^his  eldest  brother,  W.  Cook  Reynolds,  to  the  other  four  fifths ;  [*209] 
and  praying  to  have  an  account  taken  of  the  rents  of  the  premises 
from  the  death  of  his  mother,  and  to  have  the  possession  delivered  and  assigned 
to  him. 

Mr,  Sugden,  and  Mr.  Wilbrakam^  for  the  plaintiff,  contended  that  John 
Jones,  being  a  trustee  of  the  term,  the  whole  transaction  was,  on  his  part,  a 
breach  of  trust ;  that  the  plaintiff  was,  for  that  reason,  entitled  to  carry  back 
the  account  of  rents  to  the  death  of  his  mother ;  and  that,  for  the  same  reason, 
he  was,  as  to  the  one  fifth  which  he  claimed  in  his  own  right,  not  barred  by 
the  fine,  notwithstanding  his  entry  to  avoid  it  was  not  made  within  five  years 
after  his  mother's  death. 

Mr.  Lovai^  for  the  defendant,  insisted,  that  the  plaintiff  could  not,  at  law, 
recover  the  mesne  profits,  except  from  the  time  of  his  entry ;  and  cited  Doe  v. 
Hick$y{a)  Compere  v,  Hicks^{b)  and  Hughee  v.  Tkomas.{c)  He  said  'that 
equity  must  in  this  respect  follow  the  law,  and  that  a  court  of  equity  would 
no  more  give  the  plaintiff  the  mesne  profits  from  the  death  of  the  tenant  for 
life,  than  a  court  of  law  could  ;  that  this  point  was  adverted  to  by  Lord  Hard- 
wicke,  C.  in  Norton  v.  Frecker  ;{d)  that  the  plaintiff  must  try  his  right  at  law, 
before  he  could  come  into  equity  for  the  rents  and  profits ;  that  the  term  wak 
no  impediment  to  his  bringiiig  an  ejectment,  because  he  might  have  got  it  set 
aside  by  filing  a  bill  for  ibat  purpose ;  that  the  plaintiff  was  not  entitled 
to  relief  on  the  ground  of  Jones  beiqg  a  trustee ;  for,  though  he  was 
^trustee  of  the  term,  he  was  not  trustee  of  the  inheritance ;  that,  if  the  [*310} 
purchase*  money  had  been  applied  in  payment  of  the  debts,  the  defen- 
dant ought  to  have  the  benefit  of  the  term ;  and,  upon  the  whole,  he  sob* 

(a)  7  T.  R.  433.  (i)  Iba  737.  (e)  13  Bait,  474.  (i)  1  A^  594, 
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mined  that  the  court  could  not  order  the  estnte  to  be  delivered  up,  and  that 
tbe  plaintiff  wat  not  entitled  to  recoyer  the  reota  at  all ;  but  if  he  was,  that 
upon  the  authority  of  what  waa  said  by  Lord  Hardwicke,  in  Norton  v. 
Freeker^  be  could  recover  them  only  from  the  time  of  ejectment  brought,  or 
bill  filed,  or  at  the  utmost  from  the  time  of  entry. 

Mr.  SugdeUf  io  reply,  admitted  that  in  a  common  case  the  account  must  be 
the  aame  in  equity  as  it  was  at  law ;  but  he  said  that  it  frequently  happened 
that,  where  a  bill  was  filed  to  prevent  tbe  setting  op  of  outstanding  terms,  the 
year  elapsed  before  the  plaintiff  could  try  his  title ;  that  in  such  a  case  the 
filing  of  the  bill  was  equivalent  to  bringing  the  action,  and  the  suit  stopped  the 
lime  from  running :  that  therefore  relation  must  be  had  to  the  filing  of  the  bill ; 
that,  in  tiiis  case,  the  possession  of  Jones,  during  the  life  of  the  tenant  for  life, 
went  for  nothings  for  the  plaintiff  was  not  bound  to  take  advantage  of  the  for-* 
feiture ;  that  the  right  of  the  eldest  son  was  saved  until  he  died,  which  was  in 
1816  ;  that  Jones,  the  purchaser,  was  a  trustee  of  the  fee ;  for,  after  the  debta 
were  paid,  he  was  a  trustee  for  the  claimADts  of  the  inheritance,  and  that  there- 
fore it  was  impossible  for  him  to  bar  the  plaintiff's  right ;  that  the  case  of 
Norton  v.  Frecker  was  decided  upon  a  legal  title ;  but  that  in  the  present  case 
there  was  no  remedy  for  the  plaintiff  at  law,  because  the  legal  interest  was  m 
the  defendant ;  and  that  the  defendant  had  no  claim  in  respect  of  the 
[*211]  purchase  money  having  been  applied  in  payment  of  the  debts,  *for 
.  there  was  no  evidence  of  its  havii^  been  so  applied  but,  on  the  con- 
trary, the  assignment  and  feoffment  mentioned  that  it  was  paid  to  Mr.  and 
Mrs.  Jones,  who  were  not  the  trustees  for  payment  of  Ihe  debts. 

The  Vics-Cbanoellor  : — The  elder  brother,  W.  Cook  Reynolds,  being 
abroad  at  tbe  death  of  his  mother  in  1801,  and  continuing  abroad  till  hia 
death  in  I815,theentry  of  the  plaintiff,  his  brother,  upon  the  premises  in  1817, 
was  sufficient  to  protect  from  the  operation  of  the  fine  the  four  fifths  of  the 
estate  to  which  the  elder  brother  was  entitled  at  the  death  of  his  mother,  and 
to  which  the  plaintiff  succeeded  as  his  heir  at  law.  Upon  this  emry,  if  there 
had  been  no  outstanding  term,  the  plaintiff  could  only  have  proceeded  at  law  ; 
but,  in  respect  of  the  outstanding  term,  he  was  entitled  to  be  relieved  in  equi- 
ty. Unless  the  circumstance  that  John  Jones,  the  father  of  the  defendant,  was 
himself  the  original  trustee  of  this  term,  makes  a  difference  in  the  case,  it  is 
plain  that  his  relief  in  equity  must  be  the  same  aa  it  would  have  been  at  law  ; 
abd  that,  as  at  law  be  could  have  recovered  the  mesne  profits  only  from  the 
time  of  his  entry,  so  in  equity  his  account  <if  rents  and  profits  must  be  limited 
to  the  same  period.  I  am  of  opbiion  that  the  circumstance  that  John  Jones, 
the  purchaser,  was  himself  the  original  trustee  of  the  term,  does  in  this  re- 
spect make  no  difibrence.  John  Jones  was  no  party  to  the  disseisin  created 
by  the  fine :  and  hia  trust  term  was  not,  nor  could  be  made  ancillary  to  that 
disseisin ;  and  his  acceptance  of  the  tortious  fee  operated  no  prejudice  to  hia 
cestui  que  trusts.  To  them  it  was  perfectly  indifferent  whether  the  tortious 
fee  passed  to  John  Jones,  or  to  a  stranger,  'or  remained  in  the  fether  or 
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mother.  The  plaintiff,  therefore,  as  to  *the  four  fifth  parts  of  which  [*212] 
his  elder  brother  was  seised  at  the  death  of  his  mother,  is  entitled  to 
an  account  of  the  rents  and  profits  from  July  1817,  when  the  entry  was  madp, 
and  to  a  delivery  of  the  possession,  and  an  assignment  of  the  term,  as  to  soch 
four  fifth  ffarts ;  subject,  however,  to  a  consideration  of  the  equity  which  is 
claimed  io  the  answer. 

In  the  assignment  of  the  trust  term,  made  by  John  Jones  the  trostee.  upon 
his  purchase  of  the  wrongful  fee,  to  which  assignment  the  father  and  mother 
of  the  plaintiff  are  parties,  it  is  recited  that  the  sale  was  made  in  the  substan- 
tial execution  of  the  trusts  of  the  will  of  the  testatrix,  and  for  the  purpose  of 
poying  the  debts  charged  upon  the  estate,  and  the  defendant  therefore  claims 
to  stand  in  the  pisice  of  the  creditors,  to  the  extent  of  the  purchase  money 
actually  applied  in  payment  of  the  debts.  If,  as  the  answer  suggests,  the 
whole  of  the  estate  was  not  equal  to  the  payment  of  the  debts,  and  this  con- 
trivance for  the  sale  of  the  fee  was  only  resorted  to  for  the  purpose  of  raising 
a  larger  sum  in  satisfaction  of  the  debts  than  could  be  raised  by  sale  of  the 
term,  thiTe  can  be  no  complaint  of  the  motives  of  the  parties,  however  irre- 
gular their  conduct  may  have  been.  1  am  of  opinion,  therefore,  that  the  de- 
fendant is  entitled  to  an  inquiry  whether  the  purchase  money  of  21SL  17s., 
or  any  and  what  part  thereof,  was  applied  in  paymentof  debts  of  the  testatrix, 
her  husband,  and  her  son,  which  would  have  been  properly  raised  by  sale  or 
mortgage  of  the  term  of  five  hundred  years :  and,  in  case  the  master  shall 
find  that  the  said  sum,  or  any  part  thereof,  was  so  applied,  then  that  the  dc« 
femlant  is  entitled,  as  against  the  plaintiff  suing  for  the  four  fifth  parts  as  heir 
to  his  brother,  to  be  repaid  four  fifths  of  the  sum  so  applied,  together 
with  interest  thereon  from  *the  time  of  the  entry  in  July  1817.  when  [^219] 
the  plaiDtiflP^  title  to  the  four-fifth  parts  of  the  rents  and  profits  will 
begin. 

The  claim  of  the  plaintiff  as  to  one  fifth  part  of  the  property,  Jn  his  own 
right,  under  the  limitations  of^the  testatrix's  will,  suggests  greater  diflicnities. 
The  title  of  the  plaintiff,  as  to  the  one  fifth  part  of  the  fee  of  the  estate,  is  wholly 
gone  by  the  fine  and  nonclaim  ;  and,  speaking  now  without  reference  to  the  cir- 
eumstance  that  John  Jones  the  purchaser  was  the  trustee  of  the  term,  I  am  of 
opinion  that,  where  there  is  a  term  to  attend  the  inheritance,  and  the  right  to 
the  inheritance  is  lost  by  fine  and  oooclaim,  equity  most  follow  the  law,  and 
cannot  consider  him  who  has  lost  the  inheritance  as  entitled,  in  equity,  to  claim 
the  term  which  is'to  attend  it ;  and,  for  the  same  reasons  which  I  have  already 
given,  I  think,  in  this  respect^  it  makes  no  difference  that  John  Jones  was  him- 
self the  trustee  of  the  term.  As  to  the  one  fifth,  therefore,  which  the  plaintiff 
claims  in  his  own  right,  my  opinion  is,  that  he  altogether  feils. 

Reserve  the  consideration  of  further  directions  and  costs  until  after  tiie 
ter  shall  have  made  hitf  repott. 

Vou  II.  M 
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[*2i4]  *Thackeeat  v.  Hampson. 

1835,  8tb.  10th.  and  S3d  FebriMry.— Ix^rMy. 

RQaiduarjr  beqaott  to  two  frand-daoghien  of  teatatriz,  **  in  tniat  till  they  eome  of  age  or  marrjr 
tlie  interaat  to  be  Tcccived  in  the  meantime,  and  paid  to  them ;  bat  if  one  of  them  die  before  mar- 
riage  or  of  age,  then  to  the  annrivor  or  her  child  or  children ;  but  ahoold  thej  both  die  leaving  mr 
iiaue.  then  I  give  thorn  power  tu  leave  it  by  wfll  av  they  ehall  think  fiu**  One  of  the  legnteea 
married,  and  tbe  other  attained  twenty-one.  Htld,  that  they  both  acquired  abaolato  veeted  in- 
tereats. 

Elizabeth  Tattsebali.  made  a  will  and  two  eodieilt :  the  teeood  codicil 
was  in  her  own  handwriting,  and  contained  the  following  bequest : — *^  I  leave 
the  residue  and  whatever  else  1  may  hereafter  be  entitled  to,  whalsoever  and 
wheresoever,  to  my  two  dearest  grand*daughters,  Mary  Ann  Cottin  and 
Elizabeth  Margaretta  Cottin,  equally  divided,  including  what  1  have  already 
lert  them  in  my  will  and  other  codicil,  in  trust  till  they  come  uf  age  or  marry, 
which  shall  first  happen,  the  interest  to  be  received  in  tiie  meantime  and  paid 
them  ;  but  if  one  of  them  die  before  marriage  or  of  age,  then  to  go  to  the  sur- 
vivor, or  her  child  or  children  ;  but  should  they  both  die  leaving  no  issue,  1  then 
give  them  the  power  to  leave  it,  by  will,  as  they  shall  think  proper,  being  well 
assured  they  will  do  what  is  right." 

Mary  Ann  Cottin  married  the  plaintiff,  Dr.  Thackeray,  and  afterwards  died, 
leaving  an  infant  child,  who  was  one  of  the  defendants.  Elizabeth  Margaretta 
Cottin,  the  other  plaintiff,  long  since  attained  the  age  of  twenty-one. 

The  question  was,  what  interest  the  grand-daughters  had  in  the  residue. 

Mr.  Heald,  and  Mr.  Lynch,  for  the  plaintiffs: — ^The  grand-dau^hters 
[*215J  U  ke  absolute  interests,  liable  *to  be  divested  in  case  of  their  dyings 
under  twenty-one  or  before  marriage.  Both  of  them  having  lived  till 
one  of  them  was  married  and  the  other  attained  twenty-one,  their  interests  be- 
came absolute  and  indefeasible.  The  period  of  payment  is  twenty*one  or  mar- 
riage; and  the  words  ''in  trust  till  they  come  of  age  or  marry,**  suspend  the 
time  of  payment  only,  and  not  that  of  vesting.  The  direction  to  pay  them  in* 
terest  in  the  meantime,  is  sufficient  to  give  them  vested  interests.  In  Hanson 
V.  Oraham,{a)  it  was  held  that  a  direction  to  pay  interest  in  the  meantime  to 
the  legatee,  was  sufficient  to  vest  the  legacy,  even  where  the  words  of  gift  of 
the  principal  imported  a  contingency.  In  the  passage,  '*but  if  one  of  them  die 
before  marriage  or  of  age,"  tlie  word  or  must  be  read  and  ;  belcausc,  if  taken 
in  the  disjunctive  and  one  of  the  grandchildren  died  under  ti^enty-one  leaving 
issue,  the  issue  could  not  take.  In  Eastman  v.  Baker, (b)  Lord  Chief- Justice 
Mansfield,  speaking  of  that  Cnse  in  which  or  was  read  and,  says,  *<  according 
to  Fairfield  V.  Morgan,{c)  and  the  other  cases  cited,  it  must  mean  and,  because, 
if  it  does  not,  it  follows  that,  upon  the  contingency  of  the  daughter  dying  having 
issue,  but  not  having  attained  the  age  of  twenty-one  years,  the  estate  would 

{a)  6  Vee.  299.  (b)  1  Taunt  183.  (r)  2  New  Rep.  38. 


CASES  IN  CHANCERY.  Hit 


1835.— Thaekeny  ¥.  Hampflon. 


pass  over  from  her  children ;  which  could  never  he  the  testator's  intention." 
The  words,  ^  should  they  both  die  leaving  no  issue*"  must  be  confined  to  their 
dying  under  twenty-one  without  issue.  If  so,  the  case  is  within  Right  v. 
Day ; {4 ){or9\(  the  expressions  were  not  confined  todying  under  twenty-one  with- 
out issue,  the  whole  fund  must  have  remained  under  the  control  of  the 
trustees :  but  instead  of  that,  the  testatrix  says  *that,  in  such  an  event,  [*216] 
the  grand-daughters  are  to  have  an  absolute  power  to  dispose  of  it  as 
they  please  ;  and  states  also  a  time  at  which  they  are  to  have  it  paid.  Doo  v. 
Brabant{e)  is  a  much  stronger  case  than  this,  because  the  will  there  contained 
no  direct  gift  to  the  children.  The  power  to  dispose  by  will  is  alone  enough 
to  give  the  grandchildren  absolute  interests.     Robinson  v.  Dusgale,{f) 

Mr.  Thomson  for  the  infant  defendant  Thackeray : — In  Newman  v.  Night- 
ingale,{g)  where  the  words  of  bequest  were  ''to  the  sole  use  of  Mrs.  Bliza- 
beth,  or  of  her  children  for  ever,"  it  was  held,  that  Mrs.  Newman  took  only  a 
life  estate,  and  that  her  children  took  an  absolute  interest  in  remainder.  The 
words  used  in  this  case  would  not  give  the  grandchildren  an  interest  amount- 
ing to  an  estate  tail  if  the  property  were  real  estate.  The  dying  without  issue 
is  not,  upon  the  words  used,  confined  to  any  particular  age,  but  is  general, 
extemilng  to  death  without  issue  at  whatever  age. 

Mr.  Turner^  and  Mr.  Bassett,  for  the  other  defendants,  who  were  trustees. 

22d  February. — The  Vicb-Uhancbllor  : — Ii  is  impossible  to  reconcile  the 
different  expressions  in  this  codicil,  if  they  are  to  be  literally  understood. 
The  testatrix  first  gives  to  the  grand-daughters  an  absolute  interest  on  their 
attaining  twenty-one  or  marrying  sooner;  and,  if  either  die  before 
twenty-one  and  unmarried,  then  her  plain  intention  is,  that  her  •share  [*217] 
shall  go  to  the  other  grand-daughter,  if  she  be  living;  or,  if  she  be 
dead,  to  any  child  or  children  she  may  have  left. 

It  is  not  safe  to  defeat  this  plain  expressed  intention  of  the  testatri);  by  a 
subsequent  ambiguous  passage.  Both  grand-daughters  having  lived  either  IQ 
marry  or  to  attain  twenty-one,  both  took  absolute  vested  interests ;  and  the 
testatrix  must  be  intended,  by  the  expression,  '*  should  they  both  die  leaving 
no  issue,'^  to  have  meant  a  dying  without  issue  before  the  shares  becarpe  ab* 
solutely  vested.[l] 

id)  16  Emat,  67.  (e)  4  T.  R.  706.  (/ )  9  Vero,  181.  (g)  I  Cox,  341. 

[1]  Vide  Farmer  ▼.  Praneit^  pott,  505. 
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RoTBWELL  O.  RoTHWELL. 

SUt  Febrairj,  Praetiee. -^Payment  offMney  into  eourU 

A  defendint,  who  had  eoTeninted  to  pay  a  >tiiii  of  money  to  the  tmeteea  of  hie  marriagv  eettle- 

ment,  bat  had  omitted  to  do  eo,  ordered,  upon  moticm  fai  a  anit  for  the  performance  of  the  tmsta 

of  the  iettlemeiit,  to  pay  tlie  money  into  eou^ 
Whore  the  anewer  contains  a  clear  admiaeion,  that  there  is  tmst  money  in  the  hands  of  a  d». 

fendant,  the  eoart  will  alwajrs,  on  an  interlocutory  application,  order  it  to  be  paid  into  conrt. 
An  'executor  admitting  himself  to  be  a  debtor  to  the  testator  at  his  death,  will  be  ordered  on  moticMB 

to  pay  the  debt  into  court 

Thc  defendant  Rothwell  covenanted,  by  his  marriage  settlement,  to  pay, 
within  twelve  months  after  the  marriage,  850/.  to  the  trustees  of  the  settle- 
ment, upon  certain  trusts  for  the  benefit  of  himself  and  his  intended  wFfe  and 
the  issue  of  the  marriage.  This  sum  not  being  paid  at  the  appointed  time,  the 
children  of  the  marriage  filed  a  bill  against  their  father  and  mother  and  the 
trustees,  to  have  the  trusts  of  the  settlement  performed,  and  the  850/.  got  in 
and  invested  upon  the  trusts  of  the  settlement.  Rothwell,  in  his  answer,  ad- 
mitted the  settlement,  and  also  that  the  850/.  had  not  been  got  in,  but  that  it 

was  still  in' his  hands. 
[•218]        ♦Mr.  Spence,  for  the  plaintiffs,  now  moved,  that  Rothwell  might  be 
ordered  to  pay  the  850/.  into  court. 

Mr.  Pemberton  opposed  the  motion*  on  the  grtund  that  the  relief  sought 
could  be  nhtaiiii  d  by  decree  only. 

The  Vice-chancellor  : — Where  the  answer  contains  a  clear  admission  that 
there  is  trust  money  in  the  hands  of  a  defendant,  the  court  will  make  an  inter- 
locutory order  for  securing  it  in  the  name  of  the  accountant-general ;  and  the 
father's  answer  contains  a  clear  admission  that  this  sum  of  850/.  trust  money 
is  in  his  hands.[l]  So  where  an  executor  admits  himself  to  have  been  a 
debtor  to  the  testator  at  the  time  of  his  death,  this  has  always  been  held  a 
clear  admission  of  assets  in  his  hands  to  the  amount  of  the  debt,  and  he  is 
compelled  to  pay  it  into  court  accord ingly.f 2] 

[1]  Vide  CoUit  y.  CoUU,  %  Sim.  3S5. 

[3]  Thie  e«ee  has  been  affirmed.  ••  There  are  caaee  in  which  the  ooort  has  afiparently  ordeicd  f  ho 
pajroent  of  a  debt  upon  motion ;  eoch  ae  where  an  ezcctttor  or  troateo  admits  hinweir  to  owe  a  debt 
to  an  esUte  he  ropreeenU.  Rothwell  v,  Ao/AieeU,.  carries  it  fori  her;  bat  that  decision  proceeded 
npon  the  particular  form  of  the  admission  in  the  answer ;  and  in  those  cases,  the  person  to  poy  and 
the  person  to  Teceive  being  the  same,  the  court  assumes  that  what  ought  to  have  hern  done,  haa 
been  done,  and  orders  the  payment,  not  as  of  a  debt  by  a  debtor,  but  as  of  moneys  realized  in  the 
bands  of  the  executor  or  tniitee."  Lord  Chancellor  Cottenham  in  Richardwon  t.  B^nk  «/  En^lmmdt 
A  Mjin.  It  Cf,  174. 
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^Haddock  v.  TflonjNsox.  [*2 1 9] 

1835.  3Ut  Febraary^-Pbaitnf . 

It  it  not  noeoasarj  ta  jftmy  procoM  afauitt  penou  wiio  an  duq^  to  te  out  of  the  jurisdiction  of 

the  court. 

« 

SoMB  of  the  parties  interested  in  the  subject  of  this  suit  were  charged  by 
the  hill  to  be  out  of  the  jurisdiction  of  the  court,  but  were  not  named  in  tlie 
prayer  of  process,  and  an  objection  was  taken  to  the  bill  on  that  account. 

Mr.  Hart^  in  support  ofthe  objection. 

Mr.  Martin^  contra. 

The  Vice-chancellor  : — ^It  is  usual  and  convenient  that  such  parties  should 
be  named  in  the  prayer  of  process  ;[1]  because,  ifthey  come  within  the  juris- 
diction, process  may  issue  against  tbem  wiihom  amending  the  bill.  But  the 
omission  of  their  names  in  the  prayer  of  process  does  not  render  the  record 
derective.(a) 


Jones  v,  Tottt. 

1835.  Sli4  Febniirj.~Pr««<tee.— -Wri<  of  purtUum, 

Whore  a  nchodule,  written  on  pepof,  wu  retumod  with  a  eommleeion  of  partition,  the  plaintifTs 

clerk  in  eourt  was  allowed  to  en^oss  it  on  parchment,  and  \o  file  the  engrossment  with  the  re. 

torn,  in  analogy  to  the  practice  where  forefgn  depoeftions  tre  Tetomed  on  paper. 

A  commission  of  partition  was  returned  with  a  paper  schedule  of  the  quanti* 
ties  and  particulars  ofthe  lands  attached  to  it,  signed  by  the  commissioners 
and  referred  to  in  their  return. 

•Mr.  Smiih.  for  the  plaintifTs,  moved  that  their  clerk  in  court  might    [•220] 
now  engross  the  schedule  upon  parchment,  and  that  the  engrossment 
might  be  filed  with  the  writ  and  return. 

Mr.  Daniell,  for  the  defendants,  opposed  the  motion. 

The  Vicb-Chancellor  : — It  is  oot  unusual  ibr  ^iepositions  taken  abroad  to 
be  returned  upon  paper  from  places  where  parchment  is  not  to  be  had ;  and 
then  ihe  practice  is,  to  apply  to  .the  Master  of  the  Rolls,  by  petition,  that 
the  clerk  in  court  may  engross  upon  parchment  the  depositions  so  taken,  and 
that  th«5  original  depositions  and  engrossments  may  be  filed  together.  This 
cjise  is  not  altogether  wiihin  that  principle ;  because  here  parchment  might 
have  been  had,  and  the  use  of  paper  is  a  mere  inadvertence  on  the  part  ofthe 
commisstonefs.  In  order,  however,  to  aveid  the  «spense  and  tncoiivenience 
of  sending  the  proceedings  buck  to  the  commisstoners  to  correct  their  error, 
I  will  act  upon  analogy  to  the  case  which  I  have  stated,  and  make  the  order 
•as  prayed.(t^  ^ 

(a)  Mitf.  134.  ib)  See  ChUty  t.  B^i  India  ConyMiiy.^  Cox,  190. 

[1]  Vide  BroeJrt  y.  Burt,  1  Beay.  109.  In  Jfiiiiss  y.  Dt  Ta»UU  iUd,  d.  it  waa  bdd  that  pio- 
ease  anisf  be  piajcd  against  the  party  oatoTlha  jttMIStioii. 
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Lbwib  r.  Mabbb. 

18S5,  2Ut  Febniarj.— Prffcfica.— Pro  eonfe9ao. 

If  there  is  only  one  defendant,  the  btll  may  be  ordered  to  b«*  taken,  pro  eenfioto,  on  motion. 

The  defendant  being  brought  up  in  custody,  Mr.  Cooper,  for  the  plaintiff, 
now  moved  that  the  bill  nnight  be  inkcn  pro confesso,  there  being  no  other  de- 
fendant ;  and  he  cited  Seagfave  v.  Edwards.{a) 

Motion  granted. 


[♦221]  ♦HouHAM  V,  Sandys. 

1835.  86lh  Vehrutiy^Praetice.-^WitntBB. 

Penniseion  giTen  to  defendants,  after  decree,  to  ezamfne  a  plaintiff  as  a  witness,  the  master  hsTinf 

certified  the  necessity  for  so  doing,  and  the  plaintiff  having  no  beneficial  interest  in  the  pro. 

perly  in  dispute. 

The  object  of  the  suit  was  to  obtain  the  opinion  of  the  court  as  to  the  rights 
of  the  defendants  to  certain  sunns  of  which  the  plaintiffs  were  trustees.  The 
decree  directed  certain  inquiries  to  be  made,  and  the  parties  to  be  examined 
on  interrogatories,  as  the  master  should  direct.  The  master  certified  that,  for 
the  better  prosecuting  the  inquiries,  it  would  be  necessary  to  examine  one  of 
the  plaintiffs  as  a  witness  in  the  cause. 

Mr.  Spence,  fur  the  defendants,  now  moved  that  .that  plaintiff  might  be  ex- 
amined as  a  witness,  in  pursuance  of  the  certificate,  and  that  the  defendants 
might  sue  out  a  commission  for  that  purpose.  He  said  that  the  plaintiffs  were 
merely  trustees,  and  had  no  beneficial  interest  in  the  property  in  dispute. 

Motion  granted. 


Hodgson  v.  Dean, 

91st  February,  and  7th  Marcli. — Pr€etie§. — AJidamt^^Noiiee, 

It  is  not  necessary  for  a  plaintiff  who  claims  an  estate  as  tenant  in  tail  under  the  marriage  settle- 
ment of  liis  father  and  mother,  to  prove  their  marriage  by  affidavit,  before  he  shows  cause  against 
dissolving  an  injunction  to  restrain  an  ejectment  brought  against  him  to  recover  the  estate. 

Where  it  appears  that  an  incumbrancer  on  an  estate  hi  Yorkshire  searched  the  register  fnm  a  cer- 
tain date  only,  it  will  not  be  presumed  that  he  had  notice  of  any  of  the  oontents  prior  to 
that  date. 

Nathaniel  Hodoson,  by  his  marriage  settlement,  dated  in  August  1765, 

conveyed  an  estate  in  the  North  Riding  of  YorkKhire,  to  the  use  of  him- 

[•222]  self  for  life  ?  with  remainder  to  his  intended  wife  for  life  ;  with  •re- 

<*)8Vea.379. 
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mainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male  ;  with 
divers  remainders  over.  At  the  date  of  the  settlement  the  legal  estate  in  fee 
was  outstanding  in  a  mortgagee ;  but  in  1750  Nathaniel  Hodgson  took  a  re- 
conveyanee  from  the  mortgagee  to  himself  in  fee*  In  1794  Nathaniel  Hodg- 
son died,  leaving  Nathaniel  Bryan  Hodgson  his  eldest  sou,  who,  upon  the 
death  of  his  father,  entered  upon  the  estate,  as  tenant  in  tail  uuder  the  settle-' 
ment.  In  November  1815,  Nathaniel  Bryan  Hodgson,  representing  himself 
to  be  seised  in  Tee  of  the  estate,  mortgaged  it  to  the  defendant  Dean  for  a  term 
of  one  thousand  years  ;  and,  in  the  abstract  of  title  delivered  to  the  defendant 
upon  that  occasion,  he  suppressed  his  father's  settlement,  6ut  stated  the  mort* 
gage  in  1728,  the  rc-conveyance  to  his  father  after  the  settlement,  and  repre- 
sented himself  as  taking  by  descent  from  his  father.  The  first  mortgage  was 
not  registered,  because,  the  register  act  for  the  North  Riding  of  Yorkshire 
was  not  passed  till  after  it  was  executed  ;  but  the  settlement  and  the  defen- 
dant's mortgage  deed  were  duly  registered.  On  the  treaty  for  the  mortgage, 
the  defendimt's  solicitor  wrote  to  the  deputy  registrar  of  the  Riding,  requesting 
that  he  would  search  the  register  as  to  the  estate  in  question  up  to  the  year 
1794,  when  Nathaniel  Hodgson  died  ;  and  was  infornned,  in  answer,  that  the 
search  had  been  made  up  to  the  year  1794,  but  that  nothing  had  been  found  re- 
lating to  the  estate,  except  a  d^ed  executed  by  Nathaniel  Bryan  Hodgson  in 
1801,  which  had  no  bearing  upon  the  present  question. 

U(K>n  the  death  of  Nathaniel  Bryan  Hodgson,  without  having  suffered  a 
recovery  of  the  estate,  the  present  plaintilT,  his  eldest  son,  entered 
upon  it  as  issue  in  ^tail ;  and  the  defendant  having  brought  an  eject-  [*223] 
ment  to  recover  possession  under  his  mortgage  deed,  the  present  bill 
was  filed  to  restrain  that  action,  on  the  ground  that  the  defendant  had  notice  of 
the  settlement,  in  consequence  of  the  search  made  in  the  register.  The  defen- 
dant, in  his  answer,  insisted  upon  his  title  as  mortgagee  of  the  legal  estate  with- 
out notice  of  the  settlement;  and  stated  that  he  did  not  know  nor  could  set 
forth  whether  any  such  settlement  was  made  by  Nathaniel  Hodgson,  nor 
whether  the  plaintiflf  was  or  not  entitled  to  any  estate  under  that  settlement. 
The  injunction  having  been  obtained,  a  motion  was  made  to  dissolve  it. 
The  plaintiff,  preparatory  to  showing  cause  ai^ainst  that  motion,  filed  an  af- 
fidavit to  prove  the  execution  of  the  settlement,  and  that  no  act  had  been 
done  to  bar  the  estate  tail  created  by  it ;  but  he  omitted  to  prove  the  marriago 
of  his  father  and  mother. 

Mr.  Harij  and  Mr.  Barber^  on  showing  cause  against  dissolving  the  informa- 
tion»  said  that  where  the  answer  of  the  defendant  did  not  admit  the  plaintiff's 
right,  it  was  necessary  that  the  plaintiffs  should  support  it  by  affidavit,  and  that 
he  had  attempted  to  do  so  here,  but  had  failed. 

The  Vice-chancellor  said  that,  where  an  instrument  was  neither  admitted 
nor  denied  in  the  answer,  ft  was  hecessary  for  the  plaintiff  to  prove  the  exis- 
tence of  it  by  affidavit;  but  that  he  thought  the  rule  and  practice  were  other- 
wise as  to  the  personal  title  of  the  plaintiff;  and  that  he  supposed  that  the 


095  CA9£S  IN    CHANCBRY. 

reason  for  the  distinction  was,  that  the  plaintiff  being,  from  the  natnre 
[*224]  of  the  proceedings,  necessarify  in  the  actual  possession  ^ofthe  land  in 
question,  either  by  hrmself  or  his  tenant,  such  possession  was  consi- 
dered assufficteat  evidence  of  his  allied  title  ibr  the  purpose  of  the  injunction 
where,  though  not  admitted,  it  was  not  denied  by  the  answer;  and  he  stated 
that,  where  the  answer  denied  the  title  of  the  plaintiff,  there  no  affidavit  could 
be  filed  by  the  plaintiff  in  opposition  to^  the  answer,  and  he  referred  to  the  case 
of  Norway  v.  Ro¥9e,{a) 

But  he  added  thai  this  point  was  not  material ;  because,  if  the  affidavit  filed 
by  the  plaintiff  hadt'^as  the  defendant'^  counsel  alleged,  omitted  to  state  the  fact 
of  the  marriage  of  the  plaintiff's  father  and  mother,  he  would  permit  the  plain- 
ttfi  to  cure  the  omission  by  a  forther  affidavit. 

Mr.  Hart^  and  Mr.  Barbevr  then  contended  that,  although  it  was  not  neces- 
sary for  the  defendant  to  search  the  register  when  ha  took  the  mortgage*  yet, 
having  actually  caused  a  search  to  be  made,  he  must  be  considered  as  having 
constructive  notice  of  all  the  contents  of  the  register*  and  consequently  of  the 
settlement  in  1755,  which  was  duly  registered  ;  and  they  referred  to  Lord 
Redesdals's  opinion  in  Bushell  v.  BuMhell.{b) 

Mr.  Sugden,  and  BCr.  Ros^f  appeared  for  the  defendant. 

The  Vice  Cbahcellor  :— The  defendant,  not  being  bound  to  search  the 

register,  cannot  be  affected  by  constructive  notice  of  the  registered  settlement. 

It  must  be  established  against  liimi  that  he  bad  actual  notice  of  that 

[*225]    setllen)ent.     It  *i8  plain,  in  this  case,  that  he  had  not  actual  notice, 

since  the  search  made  on  his  part  did  not  reach  h^bertban  1794,  and 

the  settlement  was  made  in  1755. 

Where  a  search  is  generally  admitted  or  proved,  there  it  may  be  a  proper 
rule  of  evidence  or  presumption  that  the  party  searching  was  acquainted  with 
all  the  contents  of  the  register ;  but  the  particular  facts  in  this  case  exclude 
that  presumption.[l] 


Hamilton  v.  Hibbbrt. 


1G85, 2&Sk  F^rvMij^Pneike. 

A  plea  may  be  filed  after  the  retuni  of  a  nmpleattaebiiieBt. 

An  attachment  had  issued  against  the  defendant  for  #antof  ao  answer,  and 
the  sheriff  had  returned  cepi  corpuB.  The  defendant  then  filed  a  plea  lo  the 
whole  bill. 

Mr.  /.  Wihon,  for  the  plaintiff,  moved  that  the  plea  might  be  taken  off  the 

(^19  tea.  144.  (ft)  1  Ssha.  4  Let  M. 
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file  for  irregularity,  on  the  ground  that  the  defendant,  being  in  contempt,  cuuld 
only  answer  the  bill. 

Mr.  Spence  appeared  for  the  defendant. 

The  Vice-Chancelior  refused  the  motion,  with  costs;  saying  that  a  defen- 
dant might  plead  after  the  return  of  a  simple  attachment,  but  not  of  an  attach* 
ment  with  proclamations,  and  referred  to  Sanders  r.  Mumey.{a) 


•Wtnwb  v.  Jackboit.  [♦226] 

1895,  36th  February,  and  5th  March. — Practice. — /ii/«fic<teit. 

A  defendant  may  file  a  farther  antwer  before  the  maMer  haa  ligned  hit  report  as  to  the  inenfficienoy 

of  the  first  answer. 
An  order  for  an  injanction  for  want  of  an  answer  obtained  after  the  master  has  signed  his  report  of 

the  inaafficieney  of  the  answer,  bat  before  the  report  is  filed,  is  irrl|ralar. 

Thb  plaintiff  had  taken  exceptions  to  the  answer,  and  some  of  them  were 
allowed  by  the  master ;  but,  before  the  report  was  made,  the  defendant  put  in 
a  further  answer.  The  master  then  signed  his  report,  and  it  was  filed  on  the 
day  after.  On  the  day  on  which  the  report  was  signed,  the  plaintiff  obtained 
an  order  for  an  injunction  for  want  of  an  answer. 

Mr.  Spence,  for  the  defendant,  now  moved  to  discharge  that  order,  for  ir- 
regularity,  contending  that  the  plaintiff  could  not  proceed  upon  the  master's 
report,  until  it  was  filed  ;  as  such  a  proceeding  would  be  in  a  direct  violation 
of  the  order  of  the  29ih  of  October  17U2  ;(6)  and  he  cited  Knox  v.  Symmonds,{p) 
and  Job  v.  Barker.(d) 

Mr.  Sugden^  contra. 

Mr.  Walker,  the  registrar,  having,  by  the  Vice-Chancellor's  desire,  inquired 
into  the  practice  upon' the  subject,  informed  his  honor  that  the  defendant  was 
regular  in  filing  his  further  answer ;  and  that  the  plaintiff  was  irregular  in  ob- 
taining the  order  for  the  injunction,  not  only  because  the  report  was  not  filed 
when  he  obtained  the  injunction,  but  because  the  further  answer  was  then  filed. 

Motion  granted. 


•Maltby  v.  Rcssbll.  [•227] 

1835,  9th  and  31st  Mvnh,— Executor. 

An  executor  or  administrator  may,  after  a  soit  is  instituted  against  him  for  an  account,  pay  any 
simple  contract  or  specialty  creditor,  and  will  be  allowed  such  payment  in  passing  his  accounts. 

This  was  a  creditors'  suit.    The  decree  directed  the  master  to  take  the 
usual  accounts. 

(a)  Ante,  vol.  1,  335.    [The  eosU  of  the  attachment  must  first  be  paid  or  tendered.    Feulkee  ▼. 
Jonec,  3  Bost.  374.]  ^ 

(b)  Beam.  Ord,  393.  (c)  1  Ves.  jun.  87.  {d)  3  Swan.  855. 

Vol.  II.  17 
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The  personal  represenlalives  had,  subsequeoll y  to  the  filing  of  ihe  bill,  paid 
several  of  the  testator's  debts,  one  of  which  was  due  to  a  firm  in  which  one  of 
them  was  a  partner.  The  master  having  refused  to  allow  them  the  sums 
Ihey  had  paid  in  discharge  of  those  debts,  they  took  exceptions  to  his  rqport. 

These  exceptions  now  came  on  to  be  argued. 

Mr.  St^den,  Mr.  Simpkinson,  and  Mr.  Griddlestonejun.  in  support  of  the 
exceptions,  insisted  on  the  authority  of  Lord  Orford  v.  Darslon^(u)  in  which 
the  house  of  lords  reversed  the  decree  of  Lord  Keeper  Wright,(ft)  as  having 
settled  that  such  payments  ought  to  be  allowed  to  the  executor;  and  they  also 
cited  Perry  v.  Phefips,{c)  Robinson  v.  Tonge,(d)hnd  Waring  v.  Danper8.{e) 

Mr.  Rose,  and  Mr.  Pemberlon,  for  the  devisees  of  the  real  estate. 

Mr.  Home,  and  Mr.  Lovatt,  for  the  plaintiffs,  contended  that,  after  a  bill  for 
an  account  was  filed  against  the  personal  representatives,  they  had 
[•228]  no  rightto  prefer  ♦any  creditor:  and  cited  Bright  v.  Woodward,(f) 
and  Dee.{g)       » 

The  Vice-Chancellor  on  the  argument,  expressed  a  strong  opinion  in  favor 
of  the  master's  report,  and  doubted  the  correctness  of  Colles'  report  of  the 
case  of  Lord  Orford  v.  Darston,  His  honor,  however,  look  time  to  consider 
of  the  case,  and  afterwards  delivered  judgment  to  the  following  effect. 

The  Vice-Chancbllor  : — That  an  executor  should  be  permitted,  after  a  bill 
filed  for  the  administration  of  the  assets  here,  to  prefer  one  creditor  to  another, 
breaks  in  upon  the  ruling  principle,  that  equality  is  equity.  Even  at  law,  an 
executor  cannot,  after  an  action  brought,  prefer  one  creditor  to  another,  unless 
judgment  is  first  obtained  against  him  ;  which  is  founded  upon  the  principle  of 
greater  legal  diligence.  He  is  indeed  permitted  to  confess  such  judgment, 
(which  breaks  in  upon  the  principle  of  greater  legal  diligence,)  because  it  is 
said  that  he  is  not  bound  to  charge  his  testator's  estate  with  costs,  by  defend- 
ing the  action  where  he  knows  the  debt  to  be  due. 

I  find,  however,  that  the  case  of  Darston  v.  Lord  Orford,  in  the  house  of 
lords,  is  correctly  reported  ;  and  in  Waring  v.  Danvers,{h)  it  is  expressly 
referred  to  as  establishing  the  point  thai  an  executor  may  give  a  preference 
after  a  suit  instituted. 

I  am  bound  therefore  by  this  authotity  to  allow  the  exceptions  in  this 
case.[i] 

(fl)  Collw,  P.  C.  229.  (A)  Pre.  Cha.  188.  (c)  10  Vat.  34.  (rf)  8  P.  W.  398. 

(e)  1  P.  W.  295.  (/)  1  Vera.  369.  (g)  2  Cha.  Ca.  200.    (A)  1  P.  W.  295. 

[1]  Vide  Laffietd  ▼.  Lat/field,  7  Sioi.  172. 
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•Strutt  V.  Finch.  [•229J 

1825,  8th  Maireh,'-'WiU,^Copyhold§, 

Testator  having  lurrendered  some  of  his  copyholds  to  the  ate  of  hit  witi,  and  left  others  nnsurrea* 
dered,  devised  alt  his  copyhold  messaagres,  laods,  &e.  whataoeTer  and  whereaoerer,  and  which 
be  had  surrendered  to  the  ose  of  his  will :  held  that  the  unsarrendered  as  well  as  the  surren* 
dered  estates  passed  by  the  will. 

William  Waltham  devised  as  Tollows : — "  I  give  and  devise  all  and  every 
my  freehold  messuages,  lands,  tenements  and  hereditaments,  whatsoever  and 
wheresoever,  with  their  and  every  of  their  appurtenances,  unto  and  to  the 
use  of  Joseph  Stonard,  Holden  Strutt  and  Thomas  Gardiner  Bramston,  es- 
quires, their  heirs  and  assigns,  for  ever,  but  upon  trust  that  they  the  said  Joseph 
Stonard,  Holden  Strutt  and  Thomas  Gardiner  Bramston,  and  the  survivors 
and  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  shall  and 
do,  and  I  do  hereby  direct  and  appoint,  authorize  and  empower  them  the  said 
Joseph  Stonard,  Holden  Strutt  and  Thomas  Gardiner  Bramston,  and  the  sur- 
vivors and  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  abso- 
lutely to  sell  by  auction  and  dispose  of,  not  only  all  my  said  freehold  mes* 
suages,  lands,  tenements  and  hereditaments  hereby  devised  to  them  as  afore- 
said, but  also  nil  an  J  every  my  copyhold  or  customary  messuages,  lands,  tene- 
ments, hereditaments  and  premises,  whatsoever  and  wheresoever,  with  their 
appurtenances,  (and  which  I  have  surrendered  to  the  use  of  this  my  will,) 
and  every  part  and   parts  thereof  respectively,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private  contract,  unto  any  person  or  persons 
whomsoever  who  shall  be  willing  to  become   the  purchaser  or  purchasers 
thereof,  for  the  best  price  or  prices  in  m  >ney  that  can  or  may  be  rea- 
sonably had  *or  obtained  for  the  sam3  respectively,  and  to  convey  and    [•230] 
assure,  or  cause  to  be  conveyed  and  assured,  all  and  every  my  said 
freehold  messuages,  lands,  tenements  and    hereditaments,  with   the  appurten- 
ances, unto  the  purcha^er  or  respective  purchasers  thereof,  as  he,  slie  or  they 
shall  direct  or  appoint,  and  alsoto  cause  and  procure  the  purchaser  or  respec- 
tive purchasers  of  my  said  copyhold  messuages,  lands,  tenements,  heredita- 
ments and  premises  lo  be  admitted  thereto  under  or  by  virtue  of  this  my  will 
or  the  surrender  to  the  use  thereof  as  aforesaid." 

The  testator  then  directed  his  trustee  to  invest  the  money  produced  by  the 
sale  in  government  or  real  securities,  and,  out  of  the  dividends  and  interest 
thereof,  to  pay  annuities  to  his  widow  and  daughters,  and  to  his  son  William 
Waltham,  and,  subject  thereto,  to  assign  and  transfer  the  securities  amongst 
the  children  of  his  daughters:  and  he  declared  it  to  be  his  express  desire  (har, 
in  case  his  son  William  Waliham  should  in  any  way  attempt  to  disturb  his 
will  by  making  any  claim  upon  any  pfirt  of  his  estate,  after  such  claim,  his 
trustees  should  immediately  stop  payment  of  his  annuity. 

The  testator  died  in  January  1811.     He  was,  at  the  date  of  his  will  and  at 
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his  death,  seised  of  certain  freehold  estates,  and  of  two  copyhold  estates,  one 
holden  of  the  manor  of  Muckinghall  in  Essex,  and  the  other  of  the  manor  of 
South  Church  in  the  same  county  ;  but  he  had  aurrendcred  the  former  of  them 
only  to  the  use  of  his  will. 

William  Waltham,  the  son  and  customary  heir  of  the  testator,  by 

[*231]    his  will  dated  the   16th  of  October,  1811,  *gave  the  unsurrendered 

estate  to  hi»  wife  Elizabeth  Waltham,  and  died  shbrdy  afterwards. 

The  question  was  whether  the  unsurrendered,  as  well  as  the  surrendered  copy- 

holds,  passed  by  the  will  of  William  Waltham,  the  father. 

Mr.  Sugden^  and  Mr.  Roupell,  for  the  defendant  Elizabeth  Waltham : — 
The  devise  is  limited  to  the  copyholds  which  William  Waltham,  the  father, 
bad  surrendered  to  the  use  of  his  will.  The  words,  **  and  which  1  have  sur- 
rendered to  the  use  of  this  will,"  are  part  of  the  description  of  the  property 
devised.  He  has  pot  these  words  into  a  parenthesis,  because  he  has  coupled 
the  copyhold  with  the  freehold.  The  rule  laid  down  in  Roe  v.  Vernon{a)  ia 
that,  where  there  is  sufficient  certainty  before  by  way  of  description  of  the 
thing  granted,  as  by  giving  to  a  close  a  particular  name,  &a  there  a  subse- 
quent mistake,  as  the  tenant's  name,  the  number  of  acres  or  the  rent,  shall  not 
•hurt  the  grant.  But,  where  the  premises  are  first  described  generally,  and 
afterwards  a  particular  description  is  added,  that  shall  restrain  the  general 
words.  Here,  as  it  is  a  general  devise  of  all  the  testator's  copyhold  messu- 
ages, lands,  tenements  and  hereditaments,  and  not  a  devise  of  any  particubr 
messuage  belonging  to  the  testator,  and,  as  words  which  amount  to  a  restric- 
tion are  added,  the  court  is  bound  to  consider  them  as  restrictive.  The  con- 
junction '*  and"  being  used  here  cannot  alter  the  sense  of  the  expression  used. 
The  court  must  feel  certain  that  no  meaning  was  intended  to  be  put  upon 
the  words,  before  the  heir  can  be  excluded.  Gascoigne  v.  Barker J{Jb) 
[•882]  Wihon  v.  ^Mount,(c)  Judd  v.  PraU.{d)  This  last  case  was  as 
strong  a  one  for  raising  a  case  of  election  as  the  present,  and  yet  the 
heir  was  not  put  to  his  election, 

Mr.  Hart^  Mr.  Agar,  Mr.  Heald,  Mr.  Preston^  Mr.  Garratt,  and  Mr.  Miller, 
for  the  testator's  daughters,  and  other  parties  to  the  suit : — The  word  *'  and" 
does  not  occur  in  the  cases  which  have  been  cited  for  the  widow ;  and  the 
want  of  that  word  aSbrds  a  real  disUnclion  between  those  cases  and  the  pre- 
sent one.  The  cases  of  Banks  v.  Denshaw,(e)  and  Rumbold  v.  Rumbold,(f) 
are  authorities  in  our  favor.  Besides,  the  testator  has  declared  it  to  be  his 
express  desire  that,  if  his  son  should  attempt  to  disturb  his  will,  the  trustees 
should  cease  to  pay  him  the  annuity.  It  is  quite  clear  that  he  meant  to 
exclude  him  from  making  claim  to  any  part  of  his  estate  j  and,  therefore,  to 
give  all  his  copyhold  estates,  whether  surrendered  or  not,  to  the  trustees ;  and 
there  are  persons  here  who  are  entitled  to  have  the  surrender  supplied ;  for 
the  first  trust  is  to  pay  annuities  to  the  testator's  widow  and  children. 

(a)  5  EMt.  51.        (6)  3  AUk.  8.        (c)  3  Vet.  191.        {d)  13  Vet.  168,  and  15  Ves.  390. 
{€)  3  Atk.  585 ;  and  1  Vet.  63.  {/)  8  Vaa.  65. 
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Mr.  Sugden^  in  reply: — The  only  diSiculty  arises  from  the  word  **  and  f 
for  the  cases  authorize  the  parenthesis  to  be  put  out  of  the  question.  The 
devise  is  the  same  as  if  the  testator  had  said,  **  I  give  all  my  copyhold  estates 
which  I  have  surrendered  to  the  use  of  my  will.  I  do  not  give  all  my  copy- 
holds which  are  to  be  found  any  where,  but  those  only  which  I  have 
surrendered  to  the  *use  of  my  will,"  This  construction  gives  a  mean-  [*933] 
ing  to  every  word  that  the  testator  has  used  It  is  a  material  cir- 
cumstance in  this  case,  that  the  testator  did  know  that  it  was  necessary  to 
surrender  his  copyholds  to  the  use  of  his  will.  In  Rumbold  v.  Rumbold,  no 
part  of  the  testator's  copyholds  had  been  surrendered  to  the  use  of  his  will ; 
and,  therefore,  it  was  quite  clear  that  the  court  could  come  to  no  other  deci- 
sion than  it  did  in  that  case.  In  Bankt  v.  Denshaw^  the  facts  are  not  stated 
in  the  report ;  they  are  only  glanced  at  in  the  judgment ;  and  Lord  Hard  wicke 
says  that  the  subsequent  part  of  the  will  put  the  matter  out  of  all  doubt  as  to 
the  testator's  intention.  The  clause  which  directs  the  trustees  to  stop  pay- 
ment of  the  son^s  annuity,  does  not  mean  that  he  is  to  be  put  to  his  election, 
but  merely  that  he  is  to  forfeit  his  annuity.  There  can  be  no  doubt  that  the 
clause  only  means  to  restrict  the  son  from  claiming  such  parts  of  the  e^ate  as 
passed  by  the  will.  Here  he  does  not  claim  an  estate  which  passed  by  the 
will.  It  is  clearly  settled  that  the  court  will  not  supply  a  surrender  in  favor 
of  grandchildren  ;  and  that,  if  it  is  called  upon  to  supply  it  in  favor  of  a  widow 
or  children,  it  will  deny  its  aid  to  persons  more  remotely  related  to  the 
testator. 

The  Yice-Chancbllor  : — The  question  is,  whether  the  expression,  **  and 
which  I  have  surrendered  to  the  use  of  my  will,"  used  by  the  testator  after  a 
general  gift  of  all  his  copyhold  estate  whatsoever  and  wheresoever,  was  inten- 
ded by  the  testator  as  an  exception  to  the  generality  of  the  gifi^  or  as  an  affirma- 
tion of  a  fact  with  respect  to  the  subject  of  the  gift  in  which  he  appears  to  have 
been  mistaken. 

*Every  expression  is  to  be  understood  according  to  its  natural  and    [*234] 
grammatical  sense,  unless  a  different  intention  appears  from  other  parts 
of  the  instrument.     The  natural  and  grammatical  sense  of  this  expression  is 
plainly  affirmative,  and  not  exceptive.     The  copulative  *'  and''  distinguishes  this 
case  from  the  case  of  Wilson  v.  Mount.    The  customary  heir  must  elect.[l] 


OvEY  V.  Leighton. 

1835,  9th  March. — Annoer.-^Exeeptiont. 

A  defenduit  eaanot,  by  answer,  pr«l«ot  hinMlf  from  amwertog  fully,  on  the  groaad  of  hit  being 
a  parchaaer  for  Taloable  consideration. 

Where  a  plaintiff  takee  no  exception  to  the  answer  to  the  original  bill,  he  cannot  take  an  exception 
to  the  answer  to  the  amended  bill,  upon  a  principle  which  would  have  applied  equally  to  the  an- 
swer to  the  original  bill. 

[1]  Vide  Ox$nf0nh  T.  CmmkmM.  poat,  &5B. 
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1825.— Hodirioo  y.  Butteriield. 

The  original  bill  was  filed  for  a  discovery  and.  partition.  The  defendant  by 
his  answer  admitted  that  he  had  in  his  possession  title  deeds  belonging  to  the 
estate  in  question,  but  stated  that  he  was  a  purchaser  for  valuable  considera- 
tion, and  insisted  that,  for  that  reason,  he  was  not  bound  to  set  forth  a  schedule 
of  those  deeds,  as  required  by  the  bill. 

The  plaintiflT  did  not  take  exceptions  to  the  answer  ;  but  amended  his  bilU 
and  charged  many  particulars  as  to  the  title  to  the  estate  and  the  deeds  in  the 
defendant's  possession. 

The  derendant,  by  his  answer  to  the  amended  bill,  again  insisted  that  he  was 
a  purchaser  for  valuable  consideration,  and,  as  such,  not  bound  to  set  forth  a 
schedule  of  the  deeds. 

The  plaintiff  excepted  to  this  answer,  on  the  ground  that  it  neither  contained 
a  full  answer  as  to  the  title,  nor  a  schedule  of  the  title-deeds  as  required  by  the 
bill.    The  mnster  overruled  the  exceptions  ;  upon  which  the  plaintiflT  excepted 

to  his  report. 
[♦235]        •Mr.  Wakefield^  in  support  of  the  exceptions,  contended   that,  al- 
though a  purchaser  for  valuable  consideration  might  by  plea  protect 
hims(.4f  from  answering  fully  ;  yet  that,  if  he  submitted  to  answer,  he  must  an- 
swer as  to  every  particular  interrogated  to  by  the  bill. 

Mr.  Hart,  and  Mr.  Perkins,  contra,  insisted,  first,  that  the  defendant,  being 
a  purchaser  for  valuable  consideration,  was  within  the  exception  to  the  genera! 
rule,  and  might,  by  answer,  protect  himself  from  answering  fully,  and  cited 
Jerraud  v.  Saunders  ;(a)  and,  secondly,  that  the  plaintiff,  not  having  excepted 
to  the  answer  to  the  original  bill,  could  not  maintain  exceptions  to  the  answer 
to  the  amended  bill,  as  to  points  which  were  applicable  to  the  answer  to  the 
original  bill. 

The  Vice-Chancellor  hold,  first,  that  a  purchaser  for  valuable  consideration, 
submitting  to  answer,  and  not  protecting  himself  by  plea,  must  answer  fully-.f!] 
and,  secondly,  that  the  plaintiflT  having  waived  this  exception  to  the  answer  to 
the  original  bill,  could  not  recur  to  it  oo  the  answer  to  the  amended  bill.[2] 


r*236]  •Hodgson  v.  Butterpield. 

1825,  lOlh  March.— B*r«p<wnf. 

Exceptions  to  an  answer  cootainingr  in  sabatance,  but  not  verbatim,  tlie  interro^toriea  not  aniwer. 

cd,  will  be  overruled.     But  if  the  derendant  has  submitted  to  answer,  and  his  further  answer  is 

referred  back,  he  is  too  late  to  object  to  the  form  of  the  exceptions. 

The  plaintiff  had  excepted  to  the  answer.    The  defendant  submitted  to  the 

(a)  2  Vca.  jon.  454.  ^ 

[1]  Vide  ace.  Earl  of  Portarlington  ▼.  Soulbff,  7  Sim.  28 ;  see  also,  CttfUr  and  «:Acr«v.  Bogari 
and  othert.  3 Paige,  186;  Champlin  ▼.  ChampUn,2  Edw.  362. 
[3]  Vide  The  BenningUm  Iron  Co,  and  othero  v.  CamphoU  and  otkero,  2  Paifs,  159. 
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'  1825.-~WiIkimon  r.  Wilkinton. 

exceptions,  and  pot  in  a  further  answer.  The  plaintiiT  referred  back  the  further 
answer  upon  the  old  exceptions ;  and  the  master  reported  it  insufficient.  The 
defendant  then  excepted  to  the  report.  The  exceptions  varied  in  expression, 
but  contained,  as  the  plaintiff  alleged,  the  substance  of  the  interrogatories  which 
were  not  answered. 

Mr.  Blight  for  the  defendant,  objected  to  the  exceptions,  on  account  of  their 
not  containing  the  interrogatories  verbatim. 

Mr.  K.  Parker^  contra* 

The  Vic£  Chancellor  : — ^If  the  plaintiff  complains  that  a  particular  interro- 
gatory of  the  bill  is  not  answered,  he  must  state  the  interrogatory  in  the  very 
terms  of  it,  and  cannot  impose  upon  the  court  the  trouble  of  first  determining 
whether  the  varied  expressions  of  the  interrogatQry  and  the  exception  are  to 
be  wholly  reconciled.  But,  as  this  defendant  has  submitted  to  answer  these 
exceptions,  he  comes  too  late  with  the  objection  now  made,  and  must  answer 
fully.[l]       . 


*WlLKIM80N  C.   WlLKllfSOir.  [•837] 

1835,  Uth  Mtreb.— 7nwfMf*  aUou>4UM€9. 

Tattfttor  gave  aonuities  to  hit  traitees  for  their  trouble  in  the  ezecntion  of  hit  will,  and  died  pot- 

aetted  of  aoYenl  hoaaet,  lot  at  weelilj  rente.    The  tmtteet  are  jottified  in  paying  a  peraon  to 

eoUeot  theao  rentt,  and  do  not,  therefore,  loee  their  annuitiea. 

Joshua  Wilkinson  bequeathed,  to  his  acting  trustees  for  the  time  being,  the 
yearly  sum  of  5/.  5s.  a  piece,  so  long  as  they  should  respectively  live  and  the 
trusts  of  his  will  should  continue,  as  a  small  recompense  for  the  care  and 
trouble  they  might  have  in  the  execution  ol'the  trusts,  and  appointed  them  his 
executors. 

Amongst  other  property  the  testator  was  entitled  to  about  fifty  houses  io 
London  ;  thirty-four  of  which  were  let  at  weekly  rents.  The  trustees  em- 
ployed  a  person  to  collect  those  rents.  The  master,  on  their  passing  their  ac- 
counts before  him,  allowed  them  the  salary  paid  to  such  collector.  An  excep- 
tion was  taken  to  the  master's  report  on  account  of  that  allowance. 

Mr.  Oarratt,  in  support  of  the  exception,  relied  on  the  gift,  of  the  five 
guineas  yearly  to  the  trustees  as  a  recompense  for  their  trouble  ;  and  also  on 
the  genera]  doctrine  of  the  court,  that  the  office  of  trustee  is  gratuitous. 

The  Vice-chancellor  : — It  does  not  appear  to  me  that  the  annuity  of  five 
ginueas  given  to  each  trustee,  makes  any  difference  in  this  case.  It  is  given 
to  them  as  a  recompense  for  the  care  and  trouble  which  will  attend  the  due  eie- 
cution  of  their  office  ;  and,  if  it  be  consistent  with  the  doeexectition  of  their  of- 
fice that  they  should  employ  a  collector  to  receive  the  rent,  they  will  still  be 

[1]  Vide  6iaffhtd  t.  Breiim,4  (aige,  88.  «A  trifling  variation  waa  hetd  immaterial  Bnwn  ▼. 
KttUmg,  3  Beav.  581. 
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entitled  to  the  annuity.    A  provident  owner  might  well  employ  a 
[*238]    ^collector  to  receive  such  rent ;  and  the  labor  of  such  a  collection  can* 
not  be  imposed  upon  trustees. 

Exception  overruled. 


Tyldbk  t).  Hrofe. 


I8d5,  11th  March.— Potffer  of  taU. — Exeeutort, 

Testator  directed  his  real  and  penMmal  property  to  be  eoia  and  divided  tmongit  hia  siaters )  a  power 
to  the  ezectttoie  to  eell  the  real  iirepeity  wae  implied^ 

The  question  in  this  cause  was  whether  the  plaintiffs,  who  were  the  execu- 
tors of  the  late  Sir  Samuel  Auchmuty,  had  power  under  his  will  to  convey 
to  the  defendant  an  estate  which  they  had  agreed  to  sell  to  him.    * 

The  testator,  by  his  will,  after  giving  several  specific  and  pecuniary  Jega- 
cies,  disposed  of  the  residue  of  his  property  as  follows : — "  The  residue  of  my 
properly,  both  landed  and  personal,  I  desire  may  be  converted  into  money, 
lodged  in  government  securities,  and  divided  into  four  parts  or  shares  ;  the  in- 
terest  of  one  share  to  be  given,  during  their  lifetime,  to  each  of  my  sisters 
Frances  Montresor,  Juliana  Mulcaster,  and  Jane  Tylden,  and  to  my  sister-in- 
law  Henrietta  Auchmuty ;  on  the  death  of  either  or  all  of  my  sard  sisters  or 
sister-in-law  that  may  survive  me,  or,  at  my  death,  if  one  or  more  of  my  said 
sisters  do  not  survive  me,  the  share  set  apart  for  such  sister  or  sisters  and  sis- 
ter-io4aw  to  be  divided  amoc^  all  the  children  of  my  sard  sister  or  sisters,  and 
the  children  of  my  said  sister-in-law  by  my  brother  Robert  Auchmuty, 
[•289]  wiih  the  exception  of  his  second  son  Robert  Mulcaster  ♦Auchmuty,  in 
the  following  manner  ;  two  thirds  of  such  share  or  sharea  to  be 
equally  divided  among  the  sons  of  my  said  sisters  and  sister-in-law,  and  one 
third  equally  amongst  the  daughters.  I  request  that  Richard  Tylden,  Esq. 
and  my  nephew  Sir  Henry,  and  Major  General  Sir  Thomas  Montresor, 
CapUiin  Mulcaster,  royal  navy,  and  Sir  John  and  Major  William  Tylden, 
will  act  as  executors  to  this  my  last  will  and  testament." 

Three  only  of  the  executors  proved  the  will  and  acted  in  the  trusts  of  it. 
In  pursuance  of  those  trusts,  they  sold  some  of  the  testator's  real  estates  to 
the  defendant,  who  afterwards  took  objections  to  the  title,  and  refbsed  to  com- 
plete his  purchase,  upon  which  the  present  bill  was  filed.  On  the  title  being 
referred  to  the  master,  be  reported  that  the  plarniiflfs  could  make  a  good  title 
to  the  estates,  and  that  they  could,  by  thenrMelves,  without  the  concurrence  of 
any  other  party,  legally  and  effectually  convey  the  same  to  the  defendant. 

To  tfcis  report  the  defendant  excepted. 

Mr.  Sugden,  and  Mr.  /awft,  in  support  of  the  exceptions: — The  question 
as  to  a  power  to  sell  real  estates  being  given,  by  implication»  to  exeeuSors,  was 
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discussed  in  Bentham  v.  WiUshire.(a)  Where  the  money  to  be  produced  by 
the  sale  is  not  dedicated  to  the  payment  of  debts,  the  executors  have  no  power 
to  sell  real  estates.  The  rule  laid  down  in  Btntham  v.  Wiltshire,  is, 
that  the  executors  cannot  sell,  unless  power  is  given  *to  them,  either  [*240] 
expressly  or  by  necessary  implication.  It  is  not  enough  to  show  that 
it  would  be  more  convenient  to  have  the  sale  made  by  the  executors  than  by 
the  heir  at  law.  As  to  what  is  required  to  raise  what  is  called  a  necessary 
implication,  courts  are  now  more  strict ;  and  there  is  nothing  in  this  case 
strong  enough  necessarily  to  imply  a  power  in  the  executors  to  sell  the  real 
estate.  In  Potion  v.  RandaU^fp)  the  words  were  *'  the  whole  land  and  houses, 
together  with  the  furniture  and  contents  of  the  cellar,  shall  be  sold."  These 
vfoxds  are  much  stronger  than  anything  in  the  present  will ;  because  the  di* 
rection  to  sell  the  furniture  along  with  the  houses,  implied  that  they  should  be 
sold  at  the  same  time ;  and,  as  the  furniture  must  have  been  sold  by  the  exe- 
cutor, it  was  to  be  implied  that  he  should  sell  the  bouse  also ;  yet  the  Master 
of  the  Rolls  held  that  the  executor  had  not,  in  that  case,  power  to  sell  the  real 
estate.  No  doubt  convenience  is  always  in  favor  of  such  a  power  being  ex- 
ercised hy  the  executor ;  but  no  argument  can  be  derived  from  that.  The 
argument,  that  in  order  to  distribute  the  fund  produced  by  the  sale  it  must  be 
all  in  the  hands  of  one  person,  would  apply  to  every  case  of  this  kind ;  yet 
it  is  not  allowed  to  prevail.  Eveh  where  there  is  a  devise  to  a  trustee  to  self, 
and  a  different  person  is  appointed  executor,  if  the  trustee  should  die,  the  heir 
of  the  trustee  must  sell,  and  the  executor  cannot  exercise  the  power.  Here 
the  testator  has  omitted  to  say  by  whom  the  power  of  sale  is  to  be  exercised ; 
and,  therefore,  the  heir  at  law,  being  the  person  on  whom  the  legal  estate  is 
devolved  by  the  law,  is  the  party  to  exercise  the  power,  and  must  join  in  the 
conveyance.         • 

*Mr.  Home,  and  Mr.  BoUhr,  for  the  plaintiffs,  were  stopped  by  the  [*241  ] 
court. 

The  VicB-CHANCEUiOR : — Where  there  is  a  general  direction  to  sell,  but  it 
is  not  stated  by  whom  the  sale  is  to  be  made,  there,  if  the  produce  of  the  sale 
is  to  be  applied  by  the  executors  in  the  execution  of  their  office,  a  power  to 
sell  will  be  implied  to  the  executors. 

Here  the  produce  of  the  sale  is  to  be  confounded  with  the  personal  property, 
which  must  necessarily  be  divided  by  the  executors ;  and,  by  the  tvH%  which 
I  have  stated,  a  power  to  sell  is  therefore  implied  to  the  executors. 

Exceptions  overruled. 

(a)  4  Madd.  44.  (k)  \  Jmo.  &  Walk.  189. 

Vou  II  18 
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less.— Jonet  ▼.  lAr4w, 


[•242J  •Shackleton  v.  Shacklbton. 

1825,  14th  ^mh,—Mortgage€.—Co9tM, 

Where  a  legacy  ie  charged  apon  land,  and  the  price  of  the  land  i«  ineufficient  to  pay  the  legacy,  a 

mortgagee  of  the  deTiiee  of  the  hind  ehall  not  he  allowed  hit  eoeta  hi  a  toit  againet  him,  and  the 

derieee  for  payment  of  tha  legacy. 

This  was  a  bill  by  a  legatee,  whose  legacy  was  charged  upon  land,  to  have 
the  legacy  raised  by  a  sale.  The  devisee  or  the  land  charged  with  the  legacy 
had  mortgaged  it  before  the  bill  was  filed,  and  the  mortgagee  was  necessarily 
made  a  parry  to  the  suit. 

It  appeared  upon  the  master's  report,  after  a  sate  made  before  him,  that  the 
purchase-money  would  not  be  sufficient  to  pay  the  legacy  in  full. 

The  cause  now  came  on  to  be  heard  for  further  directions,  and  the  Vice- 
Chancellor  refused  to  give  the  mortgagee  his  costs  out  of  the  price,  stating 
that  the  legatee  was  not  to  be  put  to  expense  by  the  improper  conduct  of  the 
devisee,  or  the  folly  of  his  mortgagee. 


JONBO  V.  I^wm, 


HSIB,  14th  Uuch.'^Pfttctiet.^Producii^nofitut^mmenU* 

Frodnetion  of  an  instrument  m  the  plaintiff**  poeeeffeioa  ordered  t^pon  9M>tio«i  «g|iported  hf  affidaiol 
that  the  defendant  believed  the  initrnment  to  be  foi;gc4»  And  that  he  could  not  Ihlly  anewor  thft 
bill  before  he  inepeeted  it. 

The  bill  was  filed  for  the  specific  perfgrnrumce  of  aa  agreementt  alleged  to 
have  been  made  by  Rees  Price,  deceased,  on  the  plaintiflT's  marriage  with  ooe 
of  bia  daughters^  for  the  couveyajoce  of  an  estate  to  the  plaiotijS^  but  which, 
by  a  will  made  subsequent  to  the  date  of  the  alleged  agreement,  he  had  de- 
vised to  the  defendants. 
[•243]  ♦The  defendants  now  moved  thM  tbe  pUintiff  might,  within  a  we«k» 
leave  the  agreement  in  the  hands  of  his  clerk  iii  court,  for  thdr  in- 
spection, and  that  they  might  have  three  vyeeka  further  time  to  usw^r«  after 
inspecting  the  agreement. 

This  motion  waa  supported  by  an  affidavit  made  by  the  defendants,  ooe  of 
whom  was  a  daughter  of  the  testator  and  hiul  lived  with  him,  in  wluch  thay 
deposed  that  they  had  never  heard,  and  did  not  believe  that  the  testator  had 
ever  entered  into  any  such  agreement :  that  they  believed  it  to  be  a  forgery ; 
and  that  they  were  unable  fully  io  answer  the  bill,  without,  first  of  aH,  being 
permitted  to  have  an  inspection  of  the  ^re^ment, 

Mr.  Lynch,  in  support  of  the  motion,  relied  on  J%e  Princess  of  Wales  ▼. 
The  Earl  of  Liverpool.(a) 

Mr.  Home,  contra,  said  that  the  case  cited  was  an  exception  to  the  general 

(a)  1  Swan.  114. 
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rdles  of  the  court ;  and  that  a  party  cooid  not  be  compelled  %6  give  a  discovery 
without  having  an  opportuflity  of  vtating,  at  the  fame  time,  his  own  case  upon 
the  record. 

The  YicB-CHANOBLLom  : — ^The  doctrine  that  the  plaiotiflT  must  produce  an 
instrament  stated  in  his  bill,  previous  to  the  defendant's  answering  the  bill, 
where  it  is  plainly  necessary  to  enable  the  defendant  to  make  a  full  defence,  is 
recogniied  in  the  case  of  The  Princess  of  Woks  v.  The  Earl  of  Li9efrpool[l] 
and  bad  been  previously  laid  down  in  The  Practical  Register,(&)  and  is  ob> 
viously  required  by  the  first  principles  of  JQstice.[2] 

*The  affidavit  filed  upon  this  application,  where  it  is  sworn  that    [*244] 
the  instrument  is  believed  to  be  forged,  establishes  the  necessity  in  the 
present  case. 

Take  the  order  that  the  defendants  have  a  fortnight's  time  to  answer  after 
the  plamlvff  shall  have  left  the  agreement  in  the  hands  of  his  clerk  in  caurt.[3] 


Habtlbt  o.  Rvbaelv* 


1805,  14tb  Mveh,  lit  9nnt^^Champerty. 

Wbeti  a  orpdMor  wlw  htd  {lutKuted  prooe^dliife  ml  hw  and  in  wfaiy  afmimt  his  debtor  eotera 
into  ftQ  agreement  with  the  debtor  to  abandon  thote  procoedings  and  five  op  hii  eecaritieii,  in 
coneideration  of  the  debtor  giving  him  a  lien  on  secarities  in  the  hands  of  another  creditor,  with 
anthority  to  sne  such  other  creditor  and  agreeing  to  nse  his  best  endeavors  to  assist  in  adjusting 
his  aecuonts  wUh  tb«  holder  of  the  securities,  and  in  recovering  his  secarities  :  Held  that  the 
agreenent  does  tmt  amoant  to  •banipart|r,  hot  would  have  done  so  if  it  had  stipolatod  that  the 
creditor  should  naiatain  tba  pioceediqgs  instituted  by  the  debtor  against  the  bolder  of  the  se- 
curities, in  consideration  of  the  profits  to  be  derived  by  the  debtor  from  tbe  suit. 

Tais  was  a  suit  for  the  specific  performance  of  an  agreement. 
The  bill  was  filed  on  the  Tth  of  August  1824,  and  stated  that,  on  the  12th 
of  February  1824,  the  defendant  Joshua  Russell  filed  his  bill  in  this  court 

(h)  See  p.  161. 

[1]  Walworth  Ch.  5  Paige,  549,  says  that  this  case  ••  has  always  been  considered  as  a  political 
decision." 

[9]  Tide  8h$pp0rd  t.  Momt,  I  Beav.  ITS.  In  a  eontiurersy  between  partnen,  the  piaiatifF, 
i»ho  was  the  managing  partner,  waa  appointed  reoeiver,  and  on  an  application  for  an  order  to  pro- 
duce books  and  accounts,  Lord  Cottenham  said ;  **  As  a  plaintiff  I  consider  it  perfectly  clear  that 
he  is  not  subject  to  be  called  upon  by  an  adverse  application,  to  produce  documents  in  his  possession. 
It  is  very  difierent  after  a  decree  which  orders  it.  In  tbe  present  instance  I  consider  the  plaintiff 
merely  as  leoeiver  of  piaperty  conttioii  to  both  parties ;  and  I  apprehended  it  to  be  quite  oJsar  that, 
having  some  documents  in  his  poBsessian  relative  to  his  accounts,  it  is  right  to  make  an  order  to 
compel  him  to  produce  them. to  the  other  party.  If  he  has  kept  accounts  at  all,  they  must  include 
some  Items  relative  to  tbe  partnership  afiairs.  Clearly  the  court  has,  and  I  apprehend  the  master 
ought  to  have,  power  to  compel  the  plaintiff  to  produce  all  accounts  kept  by  him  of  the  partner, 
ship."  An  order  was  made  to  produced  before  Uie  roaster  books  or  accounts  relating  to  the  part- 
nership estate,  with  liberty  to  seal  up  such  parts  as  should  appear  by  his  affidavit  not  to  relate  to 
the  subject.     Maund  v.  Atliea,  4  My  In.  Sl  Cr.  503. 

[3]  This  case  and  The  Princeaa  oj  Wales  v.  Earl  of  Liverpool,  are  overruled.  The  defendant 
is  at  liberty  to  call  upon  the  plaintiff  to  produce  documents,  without  which  he  says  he  cannot  an- 
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agniost  the  defendmit  James  Coiiin8«  a  spUcitor  of  the  court,  aeiting  forth  that 
io  the  years  1611  and  1812,  he*  Russell,  was  extensively  engaged  in  the  sale  and 
purchase  of  estates ;  and  that,  in  the  beginning  of  the  year  1812,  he  had  occasion 
to  borrow  the  sum  of  1,000/.,  and  applied  to  the  defendant  Collins  who  agreed  to 
lend  him  that  sum  upon  the  security  of  a  mortgage;  that  a  mortgage  was  accord- 
iogly  prepared  for  securing  repayment  of  1,000/.  and  interest  on  certain  estates* 
aixi  that  Collins  charged  55/.  for  the  expenses  of  preparing  the  mortgage  deed* 
and  150/.  as  his  commission  fur  lending  the  nK>ney^  and,  instead  of 
[*245]  *pnying  the  1,000/.  to  Russell,  paid  him  only  705/.,  being  what  re- 
mained after  deducting  these  charges ;  that  afterwards,  in  the  same 
year,  Russell  wanted  to  borrow  the  further  sum  of  600/.;  and  applied  to  Col* 
lins,  who  agreed  to  lend  it  upon  the  security  of  another  mortgage,  and,  accord- 
ingly, prepared  a  mortgage-deed  for  that  purpose  ;  and,  after  deducting  the 
sum  of  33/.  for  the  expenses  of  preparing  this  deed,  and  90/.  as  his  commission 
for  lending  this  further  sum,  paid  over  to  Russell  the  sum  of  477/.  only,  instead 
of  600/.,  and  took  the  mortgage  to  secure  repayment  of  600/.  and  interest  at 
five  per  cent ;  that  Russell  employed  and  consulted  with  Collins  as  his  confi- 
dential solicitor,  and  that  various  pecuniary  transactions  afterwards  took  place 
between  them  by  discounting  bills  and  by  Collins  lending  him  money,  and  that, 
from  time  to  time,  securities  were  taken  by  Collins  for  the  sums  in  which  Rus- 
sell was  so  indebted  to  him,  and  that  annuities  were  also  granted  by  Russell 
to  Collins,  and  that,  in  the  accounts  made  up  from  time  to  time  by  Collins  of 
the  transactions  between  them,  there  were  many  improper  charges,  and  many 
sttms  paid  by  Russell  for  which  no  credit  was  given,  and  tlmt  the  accounts 
were  made  with  improper  rests,  so  as  to  charge  compound  interest  agninst 
Russell ;  that  in  1817  a  commission  of  bankrupt  was  awarded  against  Russell, 
and  that  Collins  was  a  mortgagee,  under  the  various  securities  already  men- 
tioned, at  the  time  of  the  bankruptcy;  and  alleged  that  large  sums  were  due 
to  him,  but  never  attempted  to  prove  any  debt  under  the  commission  ;  that, 
soon  after  Russell  had  obtained  his  certificate  under  the  commission,  he  entered 
ioto  an  agreement  with  his  assignees  to  take  upon  himself  the  settlement  of  all 
his  accounts  with  Collins,  and  the  assignees  agreed  to  convey  to  him 
[*246]  all  his  equity  of  ^redemption  under  the  various  mortgages  which  he 
had  executed  to  Russell,  and  this  agreement  was  authorized  by  the 
creditors  at  a  meeting  called  for  the  purpose,  and  deeds  were  executed  by 
which  the  agreement  was  carried  into  effect,  and  that  Russell  was  thus  entitled 
to  any  balance  which  might,  upon  a  just  settlement  of  accounts,  appear  to  be 

nrer;  and  if  the  plaintiff  refaiei,  lie  cannot  eomplain  that  the  answer  is  Inioffipient,  If  the  dcren. 
dant  rcquirea  thcni  for  the  purpose  of  hia  defence,  he  ought  to  file  a  crots  bill  againtt  the  plaintiff 
for  a  discovery  of  them.  Penfold  y.  iVu/in,  5  Sim.  405  ;  Milligan  v.  Mitchell^  6  Sim.  186  ;  Lupton 
T.  Johiuon,  5i  Johns.  Ch.  Rep.  429  ;  Denning  v.  Smith  and  otkerg,  3  Johns.  Ch.  Rep.  409 ;  Hare 
V.  CoUina^  1  Hog.  199L  But  where,  as  in  a  suit  between  partners,  each  has  sn  equal  title  to  the 
l>ook8  of  account  or  other  documents,  f  hey  will  be  ordered  to  be  deposited  with  the  proper  ofiBcer  of 
the  court  for  the  inspection  of  the  opposite  party.    Kelljf  w,  I^ek/ard  and  otherSf  5  Paige,  548. 
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doe  from  him  to  Collins  at  the  time  of  the  bankruptcy;  that  Collins  knew  of 
this  agreement  and  adopted  it,  and  carried  od  and  continaed  his  transactions 
and  accounts  with  Russell  as  if  he  had  not  become  a  bankrupt,  and,  in  1821, 
1622  and  1828,  delivered  to  Russell  various  statements  of  accounts  and  bills 
of  costs  containing  exorbitant  and  improper  charges,  but  that  they  were  not 
signed ;  and  praying  that  Collins  might  be  decreed  to  deliver  in,  and  sign, 
proper  bills  of  costs ;  that  such  bills  might  be  taxed,  and  that  an  account  might 
be  taken  of  all  the  dealings  and  transactions  between  Russell  and  C'lliins,  and 
that  Russell  might  be  let  in  to  redeem  the  mortgaged  estates.upon  payment  of 
what  should  bo  found  duo  on  taking  the  accounts. 

The  present  bill  then  stated  that,  on  the  18th  of  February  1824,  which  was 
only  four  days  after  the  first  bill  was  filed,  the  plaintiff  James  Hartley,  entered 
into  the  following  agreement  with  the  defendaht,  Russell. 

**  Whereas  the  said  James  Rosseil  is  and  stands  indebted  to  the  said  J.  Hart- 
ley, in  the  sum  of  250/.  for  money  lent  and  advanced  by  said  J.  Hartley  toiind 
for  the  use  of  said  J.  Russell,  together  with  interest  thereon  from  the  23d  day 
of  March  1823,  and  costs, and,  as  a  security  for  the  repayment  thereof, 
the  said  J.  Russell  and  also  Edward  Wildes  signed  an  *undertaking  [*247] 
to  execute  to  the  said  J.  Hartley  a  transfer  of  a  mortgage-debt  due  to 
them  on  an  estate  at  Maidstone ;  and  whereas  the  said  J.  Russell  is  indebted  to 
the  said  J.  Hartley  in  the  further  sum  of  250(  on  a  bill  of  exchange  dated  the 
20th  of  December  1822,  drawn  by  the  said  J.  Russell  upon  and  accepted  by 
one  J.  Hopgood,  and  payable  three  months  after  date,  together  with  interest 
thereon  from  the  23d  day  of  March  1823  and  costs^  which  said  bill  of  exchange 
the  said  J.  Hartley  hath  proved  under  a  commission  of  bankrupt  issued  against 
the  said  J.  Hopgood,  but  no  dividend  hath  been  received  under  the  said  com- 
mission ;  and  whereas  the  said  J.  Hnrtley  hath  commenced  proceedings  at  law 
against  the  said  J.  Russell  to  compel  payment  of  the  two  several  sums  of  250/. 
and  250^  ;  and  hath  also  instituted  a  suit  in  equity  against  the  said  J.  Russell 
and  Edward  Wildes  to  compel  a  specific  performance  of  his  said  undertaking, 
and  the  same  are  now  pending ;  and  whereas  the  said  J.  Russell  hath,  for  many 
years  past,  had  various  dealings  and  transactions  with  James  Collins,  of  Spital- 
square  in  the  county  of  Middlesex,  solicitor,  the  said  J.  Collins  hath  advanced 
to  the  said  J.  Russell  divers  sums  of  money,  for  securing  which  the  said  J. 
Russell  hath,  from  time  to  time,  deposited  with  the  said  J.  Collins  various  deeds 
and  other  securities  to  a  large  amount,  and,  in  the  course  of  such  dealing&and 
transactions  as  aforesaid,  the  said  J.  Collins  hath  acted  as  the  attorney  and  so- 
licitor of  the  said  J.  Russell,  and  the  said  J.  Collins  hath  made  out  and  de- 
livered to  the  said  J.  Russell  several  bills  of  fees  and  disbursements  for  a  large 
amount, which  the  said  J.Russell  conceives  to  be  extravagant  and  over- 
charged, and  the  said  J.  Collins  hath  commenced  proceedings  at  *law  [*248] 
against  the  said  J.  Russell.to  recover  the  alleged  balance  of  his  account ; 
and  whereas  the  said  J.  Russell  hath  requested  the  said  J.  Hartley  to  institute 
proceedings  against  the  said  J.  Collins  for  an  account  of  the  various  dealings 
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and  traosacliooB  between  cheniy  and  for  the  delivery  to  the  said  J.  Rossell  of 
the  various  deeds  ami  securities  in  the  posseaaioQ  of  Ibe  aatd  J.  ColUns,  and  to 
tax  bis  several  bills  of  coals  (  and  whereas  ibe  aaid  J.  Rossell  bath  requested 
the  said  J.  Hartley  to  relinquish  bis  claim  on  the  mertgago^debt  aecured  on  the 
estate  at  Maidstooe/and  to  deliver  up  the  title  deeds  thereto  to  the  said  E. 
Wildes,  and  to  suspend  all  further  proceedings  at  law  and  in  equity  in  respect 
of  the  said  two  several  sumi  o(250i.  and  350/.,  and,  in  considaration  thereof, 
the  said  J.  Rossell  liath  proposed  to  execute  such  deed  or  instrument  as  may 
be  deemed  necessary  to  give  to  the  aaid  J.  Hartley  an  eftctual  Ilea  on  the 
several  securities  now  in  the. hands  of  the  said  Janes  Ck)ttios,  for  the  securing 
to  the  said  J,  Hartley  the  payment  of  the  said  two  several  isums  of  2SM.  and 
250/.,  together  with  interest  or  costs  doe  or  to  accumulate  Ifaftreont  which  be 
the  said  J.  Hartley  hath  consented  and  agreed  to  do,  and  to  liberate  the  aaid 
J.  Russell  from  custody  in  respect  of  the  said  actions:  now  these  presents  wit- 
ness that,  for  the  considerations  bereinbelbre  mentioned,  the  said  J.  Russell 
doth,  for  himself,  his  hevs,  exocutora  and  administrators,  hereby  covenant, 
promise  and  agree  with  the  said  J.  Hartley,  in  manner  following,. (that  is  to 
aayO  that  he  the  said  J.  Russell^  his  heirs,  exectitora  and  admioistratbra  shall 
and  will,  when  hereunto  required,  execute  to  the  said  J»  Hartley,  such  farther 
deed  or  instrument,  as  may  be  deemed  necessary  or  requisite,  for  giving- 
[*249]  effect  to  the  lien  on  the  securities  now  in  the  hands  of  *the  said  J.  Col- 
lins for  securing  to  the  said  J.  Hartley  the  payments  of  the  said  two- 
several  sums  of  250/.  and  250/.,  together  with  all  interest  due  and  to  accrue 
due  thereon,  and  all  costs  and  charges  and  expenses  incurred  or  to  be  incurred 
in  respect  thereof:  and  the  said  J.  Russell  doth  hereby  further  covenant,  pro* 
mtse  and  agree  with  the  said  J.  Hartley,  that  fie  the  said  J.  Russell  shall  not  nor 
will  impede  or  obstruct  the  said  J.  Hartley  in  taxing  the  bills  of  costs,  and  ob» 
taining  and  balancing  the  accounts  of  the  said  J.  Collins,  nor  shall  not  nor  will 
execute  any  release  to  the  said  J.  Collins,  nor  do  any  other  act  whatsoever  to 
prevent  the  said  J*  Hartley  from  procuring  the  securities  now  in  the  posses- 
sion  of  the  said  J.  Collins,  but  shall  and  will  use  his  best  endeavors  to  assist 
the  said  J.  Hartley  to  adjusting  and  balancing  the  account  of  the  said  J.  CoI« 
lins,  and  obtaining  the  securities  in  his  hands  :  and,  for  the  consideration  here* 
inbefore  contained  on  the  part  of  the  said  J.  Ruasellt  the  said  J.  Hartley  doth 
hereby  agree  to  sign  a  discharge  to  the  said  actions :  and  it  is  hereby  further 
agreed,  between  the  said  parties  hereto,  that  all  dividends  or  sums  of  money 
which  noay  be  received  under  the  commission  of  bankrupt  against  J.  Hopgood 
siiall  bo  accounted  for  by  the  said  J.  Hartley  with  the  siid  J.  Russell :  and 
lastly,  for  the  performance  of  this  agreement  on  the  part  and  behalf  of  the  said 
J.  Russell,  he  the  said  J.  Russell  doth  hereby  bind  himself,  his  heirs,  exeeutora 
and  administrators  unto  the  said  J.  Hartley,  his  executors,  administrators  and 
assigns  in  the  penal  sum  of  600/." 

The  bill  then  stated  that  the  plaintiff  had,  in  all  respects,  performed    the 
agreement  on  his  part;  but  that  Russell  had  colfudeid  with  Collins  for  the 
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purpose  of  depriving  *lhe  plaintiff  of  the  benefk  of  tbe  agreement  s  [*250] 
and  that  Russell  intended  to  dismiss  his  bill  against  Collins,  and 
to  release  the  equity  of  redemption  of  the  Tarious  mortgages,  and  to  impede 
and  obstruct  the  piaintiff  in  taxing  CoIKns*  bills  of  costs,  and  In  the  settlement 
of  his  accounts:  and  it  prayed  that  the  agreement  between  Russell  and  the 
plaintifT  might  be  decreed  to  be  specifically  performed,  and  that  the  plaintiff 
might  be  decreed  to  be  entitled  under  the  agreement,  to  the  benefit  of  the^  suit 
instituted  by  Russell  against  Colfins,  and  that  both  Russell  and  Collins  might 
be  restrained  by  injunction  from  dismissii^  the  bill  In  that  suit,  and  from  exe- 
cuting any  releases  or  deeds  contrary  to  the  agreement  between  Russell  and 
the  plaintifi)  and  for  general  relief. 

To  this  bill  the  defendants  Russell  and  Collins  put  in  general  demurrers. 

Mr.  Ptmherton^  in  support  of  the  demurrers : — The  agreement  of  which 
tlie  plaintiff  seeks  to  have  a  specific  performance,  is  such  as  cannot  be  coun- 
tenanced or  acted  upott  by  the  court  Any  agreement  to  maintain  a  suit  for 
the  sake  of  benefits  to  the  attorney  in'  prosecuting  the  suit,  is  illegal.  Wood 
T.  Downes{a}  is  a  case  in  which  an  agreement  of  the  sam^  nature  was  held  to 
be  void,  and  was  decreed  te  be  cancelled. 

•  Mr.  Wakefktif  Tor  the  bitf : — Unless  the  court  is  prepared  to  hold  that  an 
equity  of  redemption  cannot  be  assigned,  or  that  a  pRiiy  who  files  a 
bill  to  redeem  a  mortgage  ia  thereby  restrained  *from  creating  any  [^51] 
farther  incun^rance  on  the  equity  of  redemption,  the  plaintiff  must  be 
held  to  be  legally  entitled  to  the  specific  performance  of  the  agreement  set 
forth  in  the  bill.  The  mortgages  were  taken  for  advances  from  time  to  time 
for  nonfkfnal  sunys,  bet  subject  to  an  account  of  the  sutiis  actually  advancecL 
It  would  he  a  new  doctrine  to  hold  that,  because  the  mortgages  are  of  that 
nature,  the  mortgagor  cannot  deal  with  the  equity  of  redemption.  Even  if 
the  mortgages  were  usurious,  the  mortgagor  Is  still  equally  enu'tied  to  the 
benefit  of  his  equity  of  redemption,  and  can  have  the  benefit  of  it  by  filing* 
his  bill  to  have  the  usurious  demand  cut  down. 

Mr.  Pemberion,  in  reply : — This  is  not  at  all  a  simple  bill  to  redeem.  The 
object  of  the  first  suit  is  to  have  accounts  opened,  and  to  have  transactions 
rescinded  on  the  ground  of  usury.  The  agreenfenrt  is  to  give  to  Hartley  the 
benefit  of  prosecuting  that  suit.  The  plaint^  in  a  suit  may  give  an  assign^ 
ment  of  the  right?  for  which  he  sues,  and  leave  the  iassignee  to  prosecute  those 
Tights.  But  this  is  ae  aj^eement  which  gives  a  right  to  prosecute  one  partis 
cular  suit-,  and  edhtinue  a  litigation  the  expenses  of  which  are  to  be  defrayed 
out  ef  the  hnd.  It  is  all  one  agreetnent ;  and,  if  not  good  in  every  part  oF  it,  it 
must  faff  ahogether.  So  fhr  as  it  gives  the  right  to  prosecute  that  suit  it  sa« 
vers  of  champerty,  and  is  iHegal. 

The  Vicb-Chanobllob  : — The  agreement  it)  question  recites  that  Ressel?, 
beinj;  infl^bted  to  Hartley  ip  twQ  9unM  Qf  9592.  Qacb  wi  interestASQCKrec).  in 
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manner  therein  ineniioned,  and  that  Hartley  having  instituted  proceed^ 
[*252]  ings,  both  at  iaw  and  *in  equity,  to  enforce  the  payment  of  the  moneys 
due  to  him,  it  had  been  agreed  between  Hartley  and  Russell  that  Hart- 
ley should  give  up  his  present  securities  and  should  abandon  his  proceedings 
at  iaw  and  in  equity,  in  consideration  that  Russell  would  give,  him  an  effectual 
lien  on  the  several  securities  of  Russell  which  were  In  the  hands  of  Collins  ; 
and  it  is  recited  that  Russell  had  requested  Hartley  to  institute  proceedings 
against  Collins  for  an  account  of  the  various  dealings  and  transactions  between 
Russell  and  Collins  and  for  the  delivery  to  Russell  of  the  various  deeds  and 
securities  in  the  hands  of  Collins,  and  for  the  taxation  of  his  costs ;  .and  Russell 
then  covenants  that  he  will,  when  required  by  Hartley,  execute  such  further 
instrument  as  he  shall  think  necessary  for  giving  full  effect  to  his  lieo  on  the 
securities  in  the  hands  of  Collins,  and  that  lie  will  not  impede  or  obstruct  Hart- 
ley  in  taxing  Collins'  costs,  or  in  settling  his  accounts,  or  in  doing  any  other 
act  for  obtaining  the  securities  from  Col|ins,  but  will  use  his  best  endeavors 
and  assist  Hartley  in  settling  Collins*  accounts  and  in  procuring  his  securities. 

There  is  here,  therefore*  no  bargain,  or  color  of  bargain,  that  Hartley  shall 
maintain  the  suit  instituted  by  Russell  against  Collins  in  consideration  of 
sliaring  in  the  profits  to  be  derived  to  Russell  from  the  success  of  tint  suit, 
which  is  essential  to  constitute  champerty.  It  is,  in  effect,  nothing  more  than 
an  agreement  by  Russell  to  assign  to  Hartley  his  equity  of  redemption  in  the  . 
securities  held  by  Collins,  in  exchange  for  the  prior  securities  which  Hartley 
had  held.  The  covenant  that  Russell  would  not  impede  or  obstruct  Hartley 
in  the  taxation  of  Collins'  costs,  and  in  the  sel^le^ent  of  Collins'  ac* 
[*253]  counts,  and  the  recital  that  Russell  had  requested  ^Hartley  to  carry 
on  proceedings  against  Collins,  import  the  intention  qf  the  parties  thai 
Hartley  should  have  authority  to  act  against  Collins  as  the  attorney  and  io 
the  name  of  Russell.  But  this  is  a  legal  and  common  provision  in  the  case  of 
the  assignment  of  a  debt  or  security. 

The  specific  relief  sought  by  this  bill  is  however  extremely  singular  t  Ihail 
Russell  shaH  not  dismiss  his  bill  against  Collins  and  that  neither  Russell  Aor 
Collins  shall  do  any  act.  in  contravention  of  the  agreement  between  Hartley 
and  Russell.  The  plaintiff  ought,  as  assignee  of  the  equity  of  redemptioa 
of  the  securities  of  Russell  in  the  hands  of  Collins,  to  have  prayed  the  ac- 
counts of  all  transactions  between  Russell  and  Collins^  and  a  redemptioa  by 
the  plaintiff  upon  payment  of  what  should  be  due  in  case  Russell  should  not 
pay  to  the  plaintiff  the  amount  of  what  viras  doe  to  him  from*Russell. 

But  the  question  upon  demurrer  is,  not  whether  the  plaiatiff  is  entided  to 
all  the  relief  prayed,  but  whether,  upon  the  case  made  by  the  bill,  he  may, 
under  the  prayer  for  general  relief,  be  entitled  to  some  relief.  These  demur* 
rers  must  therefore  be  overruled.[l] 

11]  The  mere  amtgnment  of  the  tulyjeet  of  a  init  is  nok  m&intenanco ;  but  if  the  parehaaer  pre 
an  inderonitj  agmiost  all  ootta  that  hare  l>een,  or  may  be  incurred  by  the  teller  in  the  proeecotion 
of  the  lait,  the  txantaotion  aoooanta  to  maiotttiaaM.  IUnimgl9n  ▼.  Loiif^,  9  Mylne  Sl  Keono, 
590. 
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♦GlLBBftt  V.  WetHEBBLL.  [•264] 

1835,  18ih  and  l9th  UMXth.-^Advane€ment^^ReUMe  of  debt^Svidence. 

A  fatlfer  lent  a  •am  to  h»  ion  to  enable  him  to  engage  in  trade,  and  took  his  promiieovy  note  for  it ; 
and  afterwards  penoaded  his  son  to  eonthioe  the  trade  against  his  inclination,  whereby  the  son 
snflbred  gteat  losses.  The  father  on  his  death4Md  cansed  the  promissory  note  to  be  bnmed,  and 
died  intestate ;  held  that  the  homing  of  the  note  amounted  in,  in  equity,  to  a  release  of  the  debt, 
and  that  the  sum  which  remamed  due  npon  it  was  an  advaneement  to  the  son. 

If  a  party  in  a  cause  examine  anothet  party  before  the  master,  this  examination  may  be  read  by 
the  master  as  evidence  npon  the  matter  referred  to  him  although  the  party  who  examined  de- 
clined to  use  it  before  the  mater* 

Tnoi^AS  Wetherbll  died  intestate,  leaving  the  plaint!flr»  Mary  the  wife  of 
P.  Gilbert,  and  the  defendants,  Charles  and  Thomas  Wetherell  his  three  chil- 
dren and  only  next  of  kin.  This  suit  was  instituted  for  the  administration  of 
bis  estate. 

By  the  decree  made  at  the  hearing  of  the  cause  it  Was  referred  to  the  mas- 
ter to  inquire  whether  the  intestate  made  any  advancements  to  his  children, 
find  under  what  circumstances  they  were  made,  with  liberty  to  state  special 
circumstances  and  to  make  a  separate  reports 

The  following  facts  appeared  by  the  examinations  taken  before  the  master, 
under  the  decree.  In  November  1806,  the  intestate  lent  the  defendant  Thomas 
Wetherell  10,000/.  to  assist  him  in  forming  a  partnership  in  the  business  of  i^ 
sugar-refiner,  and  took  his  promissory  note  for  the  repayment  of  that  sum  on 
demand.  Thomas  Wetherell,  from  time  to  time,  paid  various  sums,  amount- 
ing altogether  to  3|638i:,  in  reduction  of  the  10,000/.  On  the  81st  of  Decern* 
ber  1811,  he  signed  an  account  which  stated  a  balance  of  9,128/.  7*.  Qd.  to  be 
then  due  from  hini  to  the  intestate.  In  the  year  1812,  owing  to  heavy  losses 
which  he  had  sustained  in  a  separate  trade  carried  on  by  him,  he  was  obliged 
to  stop  payment,  and,  to  prevent  a  commission  of  bankrupt  being  sued  out 
against  him,  assigned  over  all  his  stock  in  trade  and  other  convertible 
property  for  the  *benefit  of  his  creditors,  on  their  agreeing  to  give  L*266] 
him  lime  for  the  liquidation  of  their  various  demands.  A  great  part 
of  the  stocls  in  trade  thus  assigned,  consisted  of  sugars  which?  from  the  then 
state  of  the  market,  could  not  be  sold  but  at  a  very  great  disadvantage ;  but 
it  was  hoped  that  sufficient  time  would  be  given  to  have  it  advantageously 
disposed  of.  Before,  however,  a  favorable  change  took  place  in  the  markets, 
the  creditors  became  so  urgent  for  the  immediate  conversion  of  the  proper- 
ty into  money,  that,  in  order  to  avoid  the  loss  which  an  immediate  sale  would 
have  occasioned,  the  intestate,  to  relieve  his  son,  made  an  arrangement  with 
the  creditors,  by  which  he  accepted  bills  of  exchange  for  the  full  payment  of 
their  several  debts,  with  interest,  by  four  instalments ;  and  the  whole  of  the 
sugar  and  other  property  of  the  son  was  transferred  and  delivered  over  to 
the  father.  The  whole'  property  thus  transferred  to  the  intestate,  was  sold 
under  the  most  favorable  circumstances  which  the  situation  of  the  parties 
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admiued  of;  but,  instead  o{  any  surplus  remaining  to  go  in  diminution  of  the 
debt  due  to  the  intestate  himself,  he  remained  greatly  in  advancei  on  ac- 
count of  the  payments  made  by  him  to  the  creditors. 

On  the  12lh  of  March,  1914,  which  was  about  ten  days  previous  to  his 
death,  and  during  his  last  illness,  the  intestate  desired  his  daughter,  the  plain- 
tiff Mary  Gilbert,  who  was  in  attendance  upon  him,  to  bring  him  his  pocket- 
book  ;  which  she  accordingly  did.  'The  intestate  then  took  the  promissory 
note  for  10,000/.  out  of  the  pocket-book,  and  put  it  into  the  hands  of 
[*256]  Mrs.  Gilbert,  and  desired  her  to  burn  it ;  which  she  ^immediately 
did  in  the  intestate's  presence.  When  it  was  burnt,  the  intestate  said, 
•»  Now  Thomas  owes  mo  11,000/." 

Thomas  Wctherell,  in  his  examination  before  the  master,  slated  that  it  was 
in  consequence  of  the  urgent  desire  of  the  intestate  that  he  had  engaged  in 
the  business  of  a  sugar-refiner  ;  and  that  in  August  1809,  finding  that  it  was 
a  losing  concern,  he  became  desirous  of  retiring  from  it ;  but  that  the  intes- 
tate ui^ed  him  to  continue  it;  that,  at  the  earnest  desire  and  intreaty  of  the 
intestate,  and  to  his  own  manifest  disadvantage,  he,  after  much  hesitation,  con- 
tinued the  business,  and  sustained  such  heavy  losses  in  it,  that,  in  November 
1811,  his  share  of  the  losses  exceeded  the  amount  which  remained  due  in 
respect  of  the  promissory  note  for  10,000/.  He  also  stated  that  the  intestate, 
when  he  took  a  transfer  of  all  his  slock  in  trade,  agreed  to  take  the  surplus 
(If  any)  after  payment  of  all  the  other  creditors,  in  discharge  of  the  debt  due 
to  himself;  and  that  this  arrangement  was  always  looked  upon,  and  spoken 
of  by  the  intestate  as  an  extinguishment,  or  satisfaction  of  the  debt  due  to  him ; 
that  the  burning  of  the  j)romissory  note  on  his  death-bed  was  evidence  that 
he  considered  it  satisfied  ;  and  that  the  intestate,  at  various  times,  in  conver- 
sations with  different  persons,  acknowledged  that  the  examinant's  losses  in 
trade  were  owing  to  his  (the  intestate's)  fault  and  obstinacy,  as  he  would  have 
the  examinant  persist  in  continuing  the  trade,  contrary  to  his  own  inclination ; 
but  that  the  examinant  should  not  be  a  sufferer.  Several  witnesses  examined 
in  the  cause  on  behalf  of  the  examinant,  proved  that  the  intestate  had  used 

some  such  expressions  in  conversation. 
[*257]  ♦Tbe  master,  by  his  separate  report,  stated  that  the  plaintiffs  had 
brought  in  a  charge  against  the  defendant  Thomas  Wetherell,  by 
which  they  charged  that  he  had  received  from  the  intestate,  his  father,  in  his 
life-time,  several  sums  of  money  by  way  of  advancementirand  that,  on  the 
81sl  of  December  1811,  the  defendant  Thomas  Wetherell  signed  an  account, 
by  which  it  appeared  that  the  sum  of  9,128/.  Is,  6d.  was  then  due  from  him 
to  the  intestate;  but  the  master  reported  that  this  sum  of  9,128/.  Is,  6rf.,  or 
any  part  of  it,  was  not  an  advancement  by  the  intestate  to  the  defendant, 
Thomas  Wetherell,  within  the  22  &  23  Charles  2.  c.  19. 

Exceptions  were  taken  to  this  report :  but,  when  they  came  on  to  be  argued, 
the  master  had  not  made  his  general  report ;  and,  on  its  being  suggested  that 
the  master,  though  he  had  not  reported  the  sum  of  9,128/.  75.  6d.  to  be  an 


CASES  IN  CHANCERY.  259 

1825.— Gilbert  v.  Wetberell. 

advancement,  might  report  it  to  be  a  debt  due  from  the  defendant,  Thomas 
Welherell,  to  the  intestate's  estate,  the  exceptions  were  ordered  to  stand  over 
until  the  master  should  have  made  his  general  report. 

The  master  did  not,  by  his  general  report,  state  this  sum  to  be  a  debt ;  and 
exceptions  were  also  taken  to  the  general  report. 

The  exceptions  to  the  master's  reports  now  came  on  to  be  argued. 

Mr.  Sugden,  and  Mr.  Stuart,  for  the  plainliffs,  and  Mr.  Home,  and  Mr. 
Garratt,  for  the  defendant  Charles  Wethereli,  in  support  of  the  ex- 
ceptions, insisted  that  *ihe  10.000/.,  or  what  remained  unpaid  in  re-  [^258] 
spect  of  it,  must  be  considered,  either  as  an  advancement  by  the  intes- 
tate to  the  defendant  Thomas  Welherell,  or  as  a  debt  due  from  Thomas 
Wethereli- to  the  intestate's  estate;  that  the  burning  of  the  promissory  note 
did  not  amount  in  law  to  a  release  of  the  debt ;  that,  as  to  the  losses  in  the 
sugar-refining  business,  the  intestate  did  not  mean  to  consider  them  as  affect- 
ing  the  debt  due  to  him  ;  because  the  account  staled  in  November,  1811,  by 
which  the  balance  of  9,128/.  75.  6d,  appeared  in  favor  of  the  inlestate,  was 
stated* after  those  losses  had  occurred;  that,  there  having  been  not  only  no 
surplus  remaining  towards  payment  of  the  debt  to  the  intestate  after  he  had 
paid  the  other  creditors  out  of  his  own  moneys,  but  an  increase  of  the  debt 
due  to  him,  it  was  impossible  to  consider  the  transfer  of  the  slock  in  trade  to 
him  as  a  satisfaction  of  the  debt ;  and  that,  if  the  burning  of  the  note  could 
be  held  to  amount  in  equity  to  a  release  of  the  debt,  it  must  then  be  considered 
to  be  an  advancement. 

Mr.  Heald,  and  Mr,  Roupell,  for  the  defendant,  Thomas  Wethereli,  insisted 
that  the  whole  transaction  and  the  expressions  used  by  the  intestate,  showed 
that  he  considered  the  debt  as  satisfied,  and  not  chargeable,  in  any  shape, 
against  Thomas  Welherell ;  and  therefore,  that  the  master  had  rightly  report- 
ed that  it  was  neither  a  debt  nor  an  advancement. 

The  Vice-Chancellor  said  he  must  hold  that  the  circumstances  under  which 
the  note  had  been  destroyed  atnounted  to  an  equitable  release  of  the  debt ; 
but  that  the  sum  of  9,428/.  7*.  6(f.,  the  balance   which,  appeared 
•due,  in  respect  of  the  sum  for  which  the  note  was  given  by  the  ac-    [*259] 
count  stated  in  December,  1811,  was  to  be  considered  as  an  advance- 
ment. 

The  decree  allowed  those  exceptions  which  proceeded  on  the  ground  that 
the  9,128/.  7*.  Crf.  had  not  been  reported  an  advancement :  referred  it  to  the 
master  to  take  an  account  of  what  was  due  from  Thomas  Welherell  to  the 
intestate  at  his  death,  and  directed  him  to  take  the  balance  of  9,128/.  75.  6^. 
on  the  stated  account,  as  part  of  the  debt ;  and  declared  that  the  amount  of 
the  debt  at  the  testator's  death  was  an  advancement  to  the  defendant  Thomas 
WetherclL[l]  

In  this  case  the  plaintiflTs  examined  the  defendant,  Thomas  Welherell,  on 

iDterrogatorics  in  the  master'a  office ;  but  declined  to  read  his  examination ; 

• 

[1]  Vide  1  Sim.  6l  Stu.  8,  note. 
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and,  at  the  hearing  of  the  exceptions,  objected  ta  hk  examination  being  read, 
as  it  had  not  been  used  by  them  in  the  master^s  office. 

The  Vice-Chancellor,  after  communicating  with  the  master,  stated  that  by 
the  practice  of  their  offices  this  examination  was  evidence  before  the  master 
upon  the  matter  referred  to  him,  and  might  be  read  by  the  master,  although  the 
party  who  exhibited  the  interrogatories  declined  to  use  it  His  honor  tfiere^ 
fore  allowed  the  defendant  Thomas  Wetherell's  examination  to  be  read. 


[*260]  ♦Kntb  v.  Moorf. 

1835,  d3d,  23d  ud  28th  M&nsfa.— Peed.— 5edti«liaii.— TkrpitCMfrtftffict. 

A  bond^or  BeeortBg  ft  provision  for  a  womtn  who  hftd  boon  tedaced  hj  the  obligor,  ftnd  for  htr 
children,  given  after  cohabiution  detennined,  ii  good,  notwithsUndiDg  the  obligor  Wfte  naxried 
when  the  connection  commenced. 

This  case  was  first  brought  before  the  court  upon  demorrer ;  and  is  reported 
ante  1  vol.  61,  The  biH  was  afterwards  amended,  and  the  cause  now  came 
on  to  be  heard  upon  bill  and  answer.  It  appeared  that  the  deed  alluded  to  in 
the  former  report  was  a  bond,  which  the  defendant  executed  to  T.  H.  his  con- 
fidential solicitor,  for  securing  100/1  per  annum  to  the  plaintiff  Sophia  Knye» 
for  her  lifci  if  she  should  survive  the  defendant,  and  500f.  to  each  of  her  chil- 
dren, on  their  attaining  the  age  of  twenty-one,  with  interest  in  the  mean  time* 
Two  of  the  children  having  afterwards  died,  the  defendant  got  possession  of 
the  bond,  and  destroyed  it  $  and  then  executed  another  bond  to  T.  H.  by  which 
he  reduced  the  mother's  annuity  to  50/.  but  made  the  same  provision  for  the 
children  as  before. 

The  mother  having  afterwards  refused  to  comply  with  a  request,  made  te 
her  on  the  defendant's  behalf,  to  leave  the  place  in  which  she  had  resided  ever 
since  she  had  quitted  the  cottage,  and  to  remove  to  a  greater  distance  from  the 
defendant's  house,  the  defendant  obliterated  so  much  of  the  last  bond  as  related 
to  her  annuity. 

The  object  of  Xhb  amended  bill  was  to  compel  the  defendant  to  execute 
another  bond  to  the  same  tenor  as  the  first,  or  at  least  as  the  second. 

The  answer  asserted  that  the  first  bond  was  executed  during  the  co- 
[*261]   habitation,  and  before  any  separation  ^between  the  plaintiff  Sophia 
Knye  and  the  defendant  was  in  contemplation. 

Mr.  Sugdeut  and  Mr.  Spurrier,  for  the  plaintiff,  commented  strongly  upon 
the  conduct  of  the  defendant  and  eited  Cary  v.  Stafford^ifl)  and  Aikin*  v; 
Farr.(b) 

Mr.  Lovat,  and  Mr.  Stinion,  for  the  defendant  U^li  has  been  said»  for  the 
plaintiff,  that  this  a  case  in  which  the  defendant  was  bound  to  make  a  provisbn 

(a)  Amb.  580.  (b)  1  Atk.  W7. 
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for  the  mother  and  children.  Undoubtedly  he  was  bound  to  provide  for  the 
mother,  by  moral  obligation,  and  for  the  children^  by  law.  But  this  is  not  the 
case  of  a  provision  to  be  enforced  in  a  court  of  equity.  There  is  nothing  exe- 
cutory here.  No  agreement  is  recited  :  but  there'are  bonds  actually  executed. 
The  first  bond  must  be  put  out  of  the  question,  and  the  argument  confined  ta 
the  second  only.  No  doubt,  if  a  bond  is  given  for  past  cohabitation,  it  will  be 
enforced  in  a  court  of  law ;  and,  if  the  obligor  gets  possession  of  and  destroys 
it,  equity  will  enforce  the  giving  of  a  new  one.  But  the  circumstance  of  the 
defendant  being  a  married  man  makes  the  case  entirely  difllerent.  There  is  not 
a  single  instance  of  relief  being  given,  either  at  law  or  in  equity,  where  one  of 
the  parties  was  a  married  nr)an.  The  cases  cited  by  the  plaintiflf's  counsel  are 
not  disputed ;  but  it  does  not  appear  that  any  one  of  the  parties  in  those  cases 
was  married.  With  respect  to  the  second  bond  there  is  no  doubt  that  it  was 
given  after  the  cohabitation  had  ceased.  But  on  that  point,  Priest  v.  Par- 
roUp)  is  conclusive.  If  this  bond  is  bad  as  to  the  mother,  it  is  bad  as 
to  the  children ;  for  there  is  no  case  in  which  *a  deed  which  is  bad  in  [*262] 
part  can  be  good  for  the  remainder.  Suppose  a  bond  was  given  for 
securing  1,000/.  to  A.  if  she  committed  murder,  and  to  secure  a  provision  for 
the  natural  children  of  the  obligor  by  A.;  such  a  bond  could  not  be  enforced* 
If  then  this  bond  is  bad  as  to  the  nK>ther,  it  cannot  be  enforced  as  to  the  chil- 
dren. Under  these  circumstances,  and  upon  the  authority  of  Priest  v.  Pijirrot^ 
this  bill  must  be  dismissed. 

Mr.  SugdeUf  in  reply : — The  whole  of  the  argument  for  the  plaintiff  rests 
upon  Piiest  v.  Parrot.  Now  if  there  ever  was  a  case  in  which  a  court  of 
equity  would  refuse  relief,  it  was  that  case.  It  was  quite  clear  that  the  pro 
vision  was  for  continued  cohabitation.  Lord  Hardwicke,  says,  **  when  a  man 
takes  and  keeps  a  mistress  under  the  nose  of  his  wife,  who  thereupon  leaves 
her  husband,  that  is  such  a  crime  as  stares  every  one  in  the  face ;  and  that  is 
this  case."  It  is  fairly  deducible  from  the  judgment  that  the  defendant,  before 
the  separation,  made  the  settlement,  in  order  to  induce  the  plaintiff  to  continue 
to  live  with  him.  In  no  other  case  has  the  circumstance  of  the  man  being  mar- 
ried been  brought  under  the  consideration  of  the  court  In  Lord  Annandale's 
case  the  dates  follow  each  other  so  closely,  that  it  is  probable  that  he  was  mar- 
ried. In  the  house  of  lords  it  is  treated  as  a  valid  transaction,  if  the  deed  was 
properly  executed.  The  defendant  in  this  case  was  bound  to  make  a  provision 
for  this  woman,  and  he  was  bound  by  legal  obligation  to  provide  for  the  chil- 
dren. If  the  mother  of  illegitimate  children  is  unprovided  for,  this  court  will 
give  the  provision  for  the  children  to  the  mother.  Supposing  this  bond  had 
been  given  during  cohabitation,  it  would  have  been  legal  as  to  the  chil- 
dren ;  *for,  if  he  had  abandoned  them,  the  law  would  have  compelled  [*26d] 
him  to  provide  for  them. '  He  could  not  eflectually  provide  for  the 
children,  unless  be  provided  for  the  mother,  under  whom  they  were  to  be 

(«)  a  Vw.  160 ;  and  see  Belt*a  Supplement,  313. 
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brought  up ;  and  it  makes  a  material  distinction  where  the  provision  is  not  to 
take  place  until  his  death,  because  he  might  leave  the  mothe'r  what  he  pleased. 
The  plaintiffs  do  not  ask  a  court  of  equity  to  give  them  the  money  due  on  the 
bond  ;  but,  as  there  was  a  bond  actually  executed,  deposited  with  a  third  per- 
son and  declared  to  be  a  deed  remaining  with  that  person  in  trust,  this  bill  is  to 
compel  the  defendant  to  plajce  the  plaintiffs  in  the  same  situation  as  they  stood 
in  before  he  destroyed  that  deed :  and  whether  the  new  deed  can  or  cannot  be 
recovered  upon,  will  be  a  question  hereafter  to  be  decided  in  a  court,  either  of 
law  or  of  equity.  It  has  been  decided  at  law  that  a  deed  may  be  good  in  part* 
and  bad  in  part.(e)  There  the  statute  declared  the  deed  bad  ;  but  it  was  de- 
clared good  as  to  part ;  and,  therefore,  the  first  bond,  if  void  as  to  the  mother, 
was  good  as  to  the  children.  Then,  as  to  the  second  bond.  The  cancellation 
of  the  first  was  a  good  consideration  for  the  second  ;  for  the  getting  rid  of  an 
infirm  security  has  often  been  held  to  be  a  good  consideration  for  a  valid 
one ;(/)  and,  as  the  cohabitation  had  ceased  at  the  date  of  this  second  bond,  it 
is  clear  that  it  is  good,  both  at  law  and  in  equity.  Priest  v.  Parrot  has  nothing 
to  do  with  the  case,  because  there  the  security  was  given  during  the  cohabita- 
tion. 


After  this  case  had  been  argued,  the  Vice-Chancellor  referred  to  the 
[*264]    entry,  in  the  registrar's  book,  of  the  •cause  of  the  Marchioness  of  An- 
nandale  v.  Harris^  and  to  the  record  of  Priest  v.  Parrot ;  and  now 
delivered  judgment  as  follows  : 

28lh  March. — Upon  reference  to  the  record  itself,  in  Priest  v.  Parrot^  it 
does  not  appear,  either  upon  the  pleadings,  or  in  the  depositions,  whether  the 
security  in  that  case  was  given  during  the  cohabitation  of  the  parties,  or  after 
the  cohabitation  determined  :  and  it  does  not,  therefore,  necessarily  follow  that 
the  judgment  in  that  case  did  proceed  upon  the  distinction,  which  the  reporter 
attributes  to  Lord  Hardwicke,  between  the  case  of  an  unmarried  and  amarried 
man.  It  is  further  to  be  observed  that,  upon  reference  to  the  registrar's  book 
inihe  case  of  Annandak  v.  Harris,  it  does  not  appear  whether  Lord  Annan- 
dale  was  ar  not  a  married  man  atahe  time  of  his  cohabitation  with  Miss  Harris ; 
and  it  seems  manifest  that  such  circumstance  formed  no  ingredient,  either  in 
the  argument  or  the  judgment.  In  the  case  of  PrieH  v.  Parrot,  Lord  Hard- 
wicke is  not  reported  to  have  said  that  there  can  in  equity  be  a  difTcrent  prin- 
ciple upon  this  subject  from  that  which  prevails  at  law ;  and  he  is  mSde  to  give, 
as  a  reason  for  refusing  relief  there,  that  an  action  could  not  be  maintained 
upon  such  a  bond  at  law. 

I  think  it,  therefore,  the  proper  course  in  this  cauae  to  send  a  case  to  a  court 
of  law  for  its  opinion  upon  the  point,  whether  the  circumstance  of  the  defen- 
ce) Mtmys  y.  Leake,  8  T.  R.  411. 

(/)  Sea  Cuthbtft  w.  Haley,  8  T.  R  390 ;  Barnes  v.  UedUy,  2  Taunt.  184 ;  Wright  t.  WkeeUr 
I  Camp.  165,  n.  ' 
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dant's  being  a  married  man  at  the  time  of  cohabitation  with  the  plaintiff,  does, 
or  not,  form  a  good  ground  of  defence  at  law  to  an  action  upon  such  a  bond. 
By  stating  the  bond  to  have  been  given  for  an  immediate  annuity,  and 
not  for  an  annuity  to  commence  at  the  death  of  the  defendant,  and  *by  [^265] 
stating  the  annuity  to  be  in  arrear,  there  will  be  no  difficulty  in  ob- 
taining the  opinion  of  a  court  of  law  upon  the  point.  Let  a  case  be  stated, 
therefore,  for  the  opinion  of  the  court  of  common  pleas  accordingly ;  and  re- 
serve the  consideration  of  further  directions  and  of  costs  until  such  opinion  is 
obtained.[l] 


OcKLEBTONE  V.  BBNSOir. 


1833«  I4th  April ;  lit  June.-^Bankrupi.^PUading. 

To  a  bill  by  aMignoei  of  a  baoknipt  against  a  ereditor,  a  plea  that  the  suit  was  not  imtituted  with 
the  conient  of  the  creditora  at  a  meeting,  punuant  to  the  5  Geo.  2,  c.  30,  •.  38,  was  allowed. 

This  was  a  bill  for  an  account  by  the  assignees  of  a  bankrupt  against  an 
alleged  debtor.  The  defendant  put  in  the  following  plea: — *'  That  by  the  sta- 
tute made  and  passed  in  the  fifth  year  of  the  reign  of  his  majesty  King  Geo. 
2,  intitujed,  an  act  to  prevent  the  committing  of  frauds  by  bankrupts,(a)  it  is 
provided  that  no  suit  in  equity  shall  be  commenced  by  any  assignee  or  assig- 
nees without  the  consent  of  the  major  part  in  value  of  the  creditors  of  such 
bankrupt  who  shall  be  present  at  a  meeting  of  the  creditor  pursuant  to  notice 
to  be  given  in  the  London  Gazette  for  that  purpose :  and  this  defendant  doth 
aver  that  the  said  bill  was  filed  by  the  plaintiffs,  as  the  assignees  of  the  estate 
and  effects  of  the  said  bankrupt,  Thomas  Cassidy,  without  the  consent  of  the 
major  part  in  value  of  the  creditors  of  the  said  bankrupt  present  at  a  meeting 
of  the  creditors  pursuant  to  notice  given  in  the  London  Gazette  for  that 
purpose:  and  this  defendant  doth  therefore  plead  the  matters  aforesaid, 
fee." 

*Mr.  Lowndes,  in  support  of  the  plea  : — It  is  but  reasonable  that  the  [*266] 
assignees  should,  in  the  outset,  have  the  sanction  of  the  creditors. 
Ex  parte  Whitchurch(b)  decided  that  the  creditors  cannot  give  a  valid,  general 
authority  to  assignees  to  institute  suits,  but  there  must  be  a  meeting  to 
sanction  each  suit.  Wilkins  v.  Fry.(c)  There  is,  indeed,  a  case,  Franklyn 
v.  Fern{d)  in  Barnardiston's  Reports,  (a  book  of  no  authority,)  in  which  it  is 
stated  that  any  creditor  may,  of  his  own  authority,  institute  a  suit  at  the  peril 
of  costs. 

Mr.  Pemberton^  for  the  bill: — The  case  of  T)dnhlyn  v.  Fern  is  good  law, 
and  proceeds  on  the  principles  laid  down  in  Elmslie  v.  Macaulay,(e)  and  other 

(a)  C.  30,  t.  38.      (6)  1  Atk.  90.      (e)  1  Mer.  244.      id)  Barnard.  30.      (e)  3  Bro.  C.  C.  624. 
[1^  Vide  S.  C.  uader  the  name  of  Nye  v.  Moidey,  3  Sim.  161. 
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cases,  where  there  is  collusion  between  the  assignees  and  the  debtor.  In  a 
case  of  Oodfrey  v.  Langham  in  this  court  in  July,  182%  which  is  not  report- 
ed, the  very  point  now  in  question  was  decided,  by  overruling  a  demurrer 
which  was  put  in  on  the  ground  that  the  consent  of  the  creditors  to  the  suit 
was  not  alleged  in  the  bill  pursuant  to  the  stat.  1  Geo.  4,  c.  119,  s.  11. 


This  case  stood  for  judgment ;  the  Vice-Chancellor  wishing  to  ascertain 
whether  he  had  any  note  of  the  case  of  Chdfrey  v.  Langham. 

The  Vicb-Chanobllob  : — ^I  do  not  find,  by  any  printed  report,  that  this 
point  has  ever  been  decided.  It  is  said  that  it  was  in  some  measure 
[*267]  touched  upon  in  a  case  before  me  of  Oodfrey  v.  *  Langham,  but  I  have 
no  note  of  that  case.  If  the  creditors  are  not  bound  by  the  result  of 
a  suit  which  is  commenced  by  the  assignees  without  the  consent  of  the  cre- 
ditors, then  it  is  not  fit  that  the  defendant  should  be  vexed  by  a  suit  which,  at 
the  pleasure  of  the  creditors,  may  be  to  him  fruitless.  And,  if  the  creditors 
are  bound  by  such  a  suit,  then  H  is  fit  that  a  plea  should  be  favored  which  is 
in  furtherance  of  the  purposes  of  the  statute. 

Plea  allowed.[l] 


Gbay  v.  Chapuh. 


1835,  i5th  and  d7th  Apiil^PUading. 

One  of  Uie  shareholden  of  a  canal  is  entiUed  to  file  a  bill  on  behalf  of  himfelf  and  the  other  ahan^* 
holders,  to  set  aside  an  agreement  made  bj  Uie  eommisstoners  of  the  oanal  contrary  to  the  pro- 
Tisions  of  the  act  under  which  the  canal  was  made ;  because  whatever  benefits  may  be  reserred  to 
the  shareholders  by  the  agreement,  they  most  all  be  considered  as  being  interested  in  having  th« 
directions  of  the  act  complied  With. 

The  act  of  parliament  under  which  the  Louth  navigation  was  made,  au« 
thorized  the  commissioners  appointed  for  putting  the  act  into  etecution  to 
borrow  money  on  the  security  of  the  tolls ;  and  enacted  that,  when  the  money 
so  borrowed,  or  a  competent  part  of  it,  should  be  paid  off,  the  commissioners 
should  reduce  the  tolls ;  and  empowered  the  commissioners,  from  time  to 
time,  to  lease  the  tolls  for  any  term  not  exceeding  seven  years. 

On  the  27th  of  October  1777,  an  order  or  agreement  was  entered  into  be- 
tween a  certain  number  of  the  then  acting  commissioners,  and  Charles  Chap- 
lin, who  was  hinmelf  one  of  the  commissioners,  which,  after  reciting 
[*268]  that  public  notice  had  been  given  by  advertisement,  ^pursuant  to  the 
directions  of  the  act,  that  a  meeting  would  be  held  for  the  purpose  of 
letting  the  tolls,  but  that  no  one  appeared  to  take  the  same,  and  that,  at  a  sub- 
sequent meeting,  Mr.  Chaplin  had  proposed  to  advance  all  the  money  neces* 

[1]  Ace.  King  T.  Tullockf  9  Sim.  469.    These  decisions  hare  since  been  eiptessly  ovamled; 
Pierey  y.  JRobtrU,  I  Mybe  db  ICeene,  4 ;  CMbam^  t.  Bwrthmn,  6  Sim.  317. 
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sary  fur  the  repairs  of  ihe  river*  aod  lo  keep  the  same  Id  good  repair,  subject 
to  the  Older  and  directions  of  the  commissioners  for  the  time  being,  and  to  keep 
down  the  interest  on  all  the  money  borrowed*  by  paying  to  every  subscriber 
interest  at  five  per  cent,  and  to  pay  all  officers*  salaries  and  ail  other  expenses 
attending;  the  works,  provided  the  commissioners  would  invest  him  wiih  pro* 
per  powers,  and  assign  to  him  the  benefit  of  the  tolls  for  a  term  of  nineiy*ninc 
years,  and  agree  to^join  with  him  in  obtaining  an  act  of  parliament,  at  his  ex* 
pensc,  confirming  the  agreement,  whenever  thereunto  by  hirn  required,  and  that 
such  prop«isal  was  approved  of  and  accepted  by  the  greatest  part  of  the  sub* 
scribcrs  at  the  meeting,  and  had  since  been  approved  of  by  all  other  the  sub* 
scribers,  except  three  persons  particularly  named  :  it  was  thereby  ordered  and 
agreed,  for  the  good  of  the  navigation,  and  as  the  only  method  for  raising  the 
money  necessary  to  put  the  same  into  proper  and  cfTectual  repair,  that  the 
canal  or  cut  and  the  navigation  thereof,  with  all  the  tolls  arising  from  the 
same,  should  be  vested  in  Mr.  Chaplin  for  a  term  of  ninety-nine  years,  to  com- 
mence from  the  24ih  of  June  then  last ;  and  Sfr.  Chaplin  agreed  to  accept  the 
trust,  and  do  all  the  works  which  should  be  ordered  to  be  done  by  the  commis- 
sioners for  the  support  of  tlie  navigation  ;  and  to  pay  the  interest  of  the  money 
borrowed  at  five  per  cent,  with  officers'  salaries,  &c.  d:c. :  and  it  was  further 
ordered  that  seven  of  the  commissioners  should  be  appointed  to  enter  into  ao 
agreement  with  Mr.  Chaplin  to  carry  the  order  into  execution. 

*A  memorandum  of  this  order  or  agreement  was  entered  in  the  [*2d9J 
proceedings  of  the  commissioners ;  but  no  more  formal  agreement  or 
lease  was  made ;  nor  was  any  act  of  parliament  obtained  to  confirm  it.  But 
under  this  order  or  agreement,  Mr.  Chaplin  was  put  into  receipt  of  the 
tolls  ;  and  be  and  his  representatives  had  ever  since  been  in  the  receipt  of 
•  them. 

The  bill  was  filed  by  two  shareholders  of  the  navigation,  on  behalf  of  them- 
selves and  all  the  other  shareholders  except  the  defendants.  The  defendants 
were  all  the  acting  commissioners  under  the  act,  and  the  personal  representa* 
tives  of  Mr.  Charles  Chaplin,  one  of  whom  happened  to  be  also  a  commis* 
sioner.  It  alleged  that  the  income  of  the  tolls  greatly  exceeded  all  the  pay- 
ments which  were  to  be  made  under  the  agreement ;  and  contended  that  the 
surplus  ought  to  have  been  applied  in  discharging  the  principal  sumi  which 
had  been  lent  to  the  commissioners,  whereby  the  tolls  would  have  been  re« 
duced,  and  the  public  might  have  had  the  benefit  of  the  canal,  either  without 
toll,  or  at  more  reasonable  and  reduced  rate ;  instead  of  their  being  kept  up, 
as  they  had  been,  at  the  highest  rate  allowed  by  the  act :  and  it  prayed  that 
the  agreement  might  be  declared  to  be  void  as  an  absolute  assignment,  and  to 
stand  as  a  security  only  for  paynnent  of  the  interest  of  the  1002.  shares,  and 
the  expenses  of  the  canal,  and  then  of  the  principal  of  the  shares :  that  an 
account  might  be  taken  of  the  tolls  received  by  Mr.  Chaplin  and  his  repre* 
sentaiives,  and  of  the  sums  expeiuled  by  them  in  paying  the  interest  of  the 
shares,  and  repairing  the  canal ;  and  that  the  balance  might  be  paid  over  to  a 
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person  to  be  appointed  by  the  court ;  and  that  a  receiver  might  be  appointed 

to  collect  the  tolls. 
[♦270]         *To  this  bill  a  general  demurrer  was  filed  by  Mr.  W.  Chaplin, 

who  was  made  a  defendant  as  one  of  the  acting  commissioners. 
Mr.  Fane,  in  support  of  the  demurrer : — 

1.  The  plaintiffs  are  not  competent  to  sustain  a  suit  in  the  form  adopted  ; 
for  they  and  the  other  persons  on  whose  behalf  the  suit  is  instituted  have 
not  a  common  interest.  The  bill  states  that  an  arrangement  was  made  with 
Mr.  Chaplin  in  the  year  1777,  by  which  the  shareholders  became  entitled  to 
receive  interest  at  5/.  per  cent  upon  each  100/.  share.  If  every  shareholder 
were  to  take  his  shares  into  the  market,  he  would  be  able  to  obtain  100/.  for 
each  share.  If  the  plaintiffs  succeed,  he  would  not  be  able  to  get  more  ;  and, 
therefore,  this  suit  cannot  be  advantageous  to  the  other  shareholders  on  whose 
behalf  it  is  instituted. 

2.  This  agreement  was  originally  a  fair  one,  and  binding  on  all  the  persons 
who  were  parties  to  it.  These  plaintiffs  were,  in  fact,  parlies  to  the  agree- 
ment, becau.<e  they  are  holders  of  shares  which  were  then  in  eicistence.  As 
they  do  not  state  that  they  claim  under  any  one  of  the  three  shareholders 
who  opposed  the  entering  into  the  agreement,  it  is  fair  to  infer  that  they  claim 
under  some  of  those  who  assented  to  it.  But,  if  they  had  not  claimed  under 
those  who  were  originally  parties  to  this  agreement,  they  are  bound  by  ac- 
quiescence, and  are  not  now  at  liberty  to  say  they  will  get  rid  of  the  agree- 
ment. There  is  no  pretence  throughout  the  bill  that  the  facts  on  which  they 
found  their  claim  have  come  lately  to  their  knowledge ;  and,  if  that  were 
the  case,  they  are  bound  by  the  knowledge  of  the  persons  under  whom  they 

claim. 
[*271]        *3.  Suppose  these  plaintiffs  are  entitled  to  sue,  their  rights  ought  to 
be  enforced  at  law.    The  commissioners  act  under  public  authority ; 
and  the  proper  mode  to  compel  them  to  do  their  duty  is  by  mandamus. 

Mr.  Hart^  Mr.  Sufrden,  and  Mr.  RaupeU^  in  support  of  the  bill : — The  com- 
missioners had  no  authority  to  demise  these  toils  for  a  longer  term  than  seven 
years.  There  is  no  provision  in  this  agreement  for  paying  off  the  principal 
or  the  sums  borrowed  ;  but  the  rent  reserved  is  only  sufficient  to  pay  interest 
upon  the  sums  due  at  5/.  per  cent.  The  bill  is  founded  on  the  right  of  the 
plaintiffs  to  have  the  trusts  of  the  act  carried  into  execution,  and  they  have  a 
right  to  use  the  names  of  the  other  shareholders  for  that  purpose ;  for  it  is 
not  in  their  power  to  say  that  they  are  content  with  the  commissioners  being 
guilty  of  a  breach  of  duty.  The  fair  inference  is  that  every  one  of  the  share- 
holders is  interested  in  having  the  trusts  performed.  This  agreement  is  not  a 
beneficial  one  to  the  shareholders ;  for  if  capital  were  locked  up  for  half  a  cen- 
tury, it  might  now  produce  more  than  5/.  per  cent.  Besides,  considering  the 
various  events  that  may  take  place  in  that  time,  who  can  tell  that  the  value  of 
money  may  not  be  greatly  increased.  Several  of  the  commissioners  are 
stated  to  have  entered  into  the  agreement ;  but  it  is  not  said  that  any  of  them 
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executed  it  except  the  two  mentioned  in  the  bill.  The  commissioners  are 
merely  individuals  named  in  the  act.  If  they  decline  to  execute  the  trusts, 
Ihe  remedy  must  be  in  equity.  A  mandamus  would  not  be  effectual ;  for  it 
could  not  compel  the  taking  of  the  accounts,  or  the  carrying  of  the 
trusts  into  execution.  The  bill  does  not  impose  on  the  other  *share-  [*272] 
holders  the  necessity  of  -taking  the  benefit  of  the  suit.  They  are  at 
liberty  to  come  in  and  take  the  benefit  of  the  decree,  or  not,  as  they  think 
proper.  In  a  creditor's  suit,  some  of  them  might  wish  to  have  the  adminis- 
tration of  the  assets  delayed,  but  the  court  would  not  listen  to  any  application 
of  that  nature.  By  the  memorandum  it  appears  that  the  parties  were  con- 
scious that  they  were  doing  an  illegal  act ;  for  it  contains  a  stipulation  for  an 
application  to  parliament  to  confirm  the  agreement.  No  such  application 
was  ever  made.  Acts  of  parliament  of  this  nature  are  considered  as  a  spe- 
cies of  contract  between  the  public  and  the  undertakers  of  the  work.  Aitor- 
ney-Oeneral  v.  Brawn.fa) 

The  Vice-chancellor  : — In  order  to  enable  a  plaintiff  to  sue  on  behalf  of 
himself  and  nil  others  who  stand  in  the  same  relation  with  him  to  the-  subject 
of  the  suit,  it  must  appear  that  the  relief  sought  by  him  is  in  its  nature  bene- 
ficial to  all  those  whom  he  undertakes  to  represent.[l]  The  several  persons 
who  advanced  moneys  upon  the  credit  of  these  tolls,  must  be  taken  to  have 
advanced  such  moneys  in  the  confidence  that  the  powers  of  management  of 
the  tolls,  which  were  vested  in  the  commissioners,  would  be  duly  exercised 
according  to  the  directions  of  the  act ;  and  a  bill  which  has  for  its  object  the 
due  exercise  of  those  powers  and  to  avoid  a  breach  of  trust,  must  be  intended 
to  be  in  its  nature  beneficial  to  every  shareholder.  1  am  of  opinion,  therefore, 
that  the  plaintiffs  were  entitled  to  file  this  bill  on  behalf  of  themselves  and  all 
other  the  shareholders  who  were  not  defendanls.[2] 

^li  is  next  argued  that  the  plaintiffs  are  not  entitled  to  object  to  this  [*273] 
agreement,  because  the  persons  who  at  the  time  of  the  agreement  were 
possessed  of  the  shares  which  they  now  hold,  were  parties  to  this  agreement. 
This  fact  does  not  appear  upon  the  bill.  The  only  reference  to  it  is  by  recital 
in  ihe  agreement ;  and  the  recital  in  the  agreement,  if  it  were  precise,  is  not 
equivalent  to  an  averment  of  the  fact.  Rut  the  recital  does  not  import  that 
all  the  shareholders,  except  the  three  persons  named,  were  parties  to  the  agree- 
ment. It  states  that  Mr.  Chaplm*s  propoital  had  been  accepted  and  approved 
by  the  greatest  part  of  the  subscribers  present  at  the  meeting,  and   had  since 

(a)  1  Swan.  365. 

(1]  Vide  Bainhridge  ▼.  Burton,  S  Bear.  539.  Jonetv,  Oareia  del  Bht  Torn,  ib  Rum.  997. 
Bromley  t.  Smith,  1  Sim.  8. 

[3]  Vido  Baldwin  t.  Lawrence^  ante,  18, 3S,  and  note,  ibid.  Wmlker  v,  Dfvereaus  and  othere, 
4  Paige,  339.  HUhen*  and  othere  t.  CQngreve  and  otkere,  4  Rait.  563.  The  plaintiff  in  tuch  a 
bill  mutt  show  how  he  derived  hie  title,  or  it  it  demarrable.  Walbum  t.  Jngilby,  1  Mylne  db 
Keene,  61.  Whether  it  will  lie  for  the  purpoeeof  ptoctiriny  a  dieeolution  of  the  company.  Qoefe, 
Van  Sandan  x,  Moore  and  oikero,  I  Roei.  441. 
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been  accepted  and  approved  or  by  all  other  the  subjcribers.  This  mnv  well 
mean  all  other  the  subscribers  not  present  at  the  meeting.  The  agreement  in 
question  would  not,  however,  have  been  warranted  if  every  shareholder  had 
been  an  actual  party  to  it ;  because  it  is  not  alone  the  intereipt  of  the  share* 
holders,  but  the  interest  of  the  public  which  is  affected  by  it.  This  agreemenl 
renders  all  reduction  of  the  rate  of  the  tolls,  as  well  as  all  reduction  of  the  debt* 
impossible  for  a  term  of  ninety-nine  years,  whatever  may  be  the  produce  of 
the  tolls ;  whereas  the  act  of  parliament  requires  that  the  rate  of  the  tolls 
should  be  reduced  whenever  the  state  of  the  debt  will  admit  of  it. 

Demurrer  overrided^l] 


[•2741  *Thbing  v.  EoGAa. 

1825,  15th  April;  Ttt  Juno. — Pleading. — Negative  plea. — Plea  andannoer. 
To  a  creditor't  bill  the  defendant  pleaded  that  the  d«cea»ed  wae  not  indebted  to  Uie  plaintUrat  her 
deatli,  and  accompanied  the  plea  by  an  anewer  denying  the  ezietenee  of  the  debt,  and  tlie  man- 

ner  in  whicli  it  wan  alleged  to  have  been  contracled ;  held  thai  the  anywcr  lyverraled  the  pica. 
An  answer  to  a  negative  plea  must  be  confined  to  facts  speciallj  charged  as  evidence  of  tlie  plain- 
tifr*s  title. 

This  was  a  bill,  filed  by  a  creditor  of  Martha  Butt  deceased,  against  her 
heir  at  law,  devisees  and  cxecutojs  for  an  account  and  payment  of  the  plain- 
tiff*s  debt. 

The  defendant  Edgar,  one  of  the  devisees  and  executors,  put  in  the  follow- 
ing  plea  and  answer:^*"  To  all  the  discovery  and  relief  sought  from  or  pray- 
ed against  this  defendant,  other  than  and  except  so  much  of  the  said  bill  aa 
seeks  a  discovery  whether  Martha  Butt,  the  testatrix  in  the  said  bill  of  com- 
plaint named,  was  not,  in  her  lifetime  and  at  the  time  of  her  death,  indebted 
unto  the  said  complainant  in  the  sum  of  215/.  and  upwards,  or  some  other  and 
what  sum,  for  goods  sold,  and  money  lent,  paid  out  and  advanced  by  him  to 
the  said  testatrix  to  and  for  her  use,  and  by  her  order,  and  on  her  account,  in 
her  lifetime,  or  in  and  by  some  and  what  manner  and  means*  and  whether  the 
samerdebt,  or  part  and  how  much  thereof,  and  whether  or  not  with  some 
arrear  of  interest  thereon  or  upon  some  part  thereof,  doth  not  now  remain  and 
is  not  due  and  owing  to  the  said  complainant  from  the  said  testatrix's  estate, 
and  as  requires  this  defendant  to  set  forth  a  list  and  schedule  of  al!  books  of 
account,  accounts,  receipts,  vouchers,  deeds,  evidences,  papers  and  writin^^s 
of  or  concerning  or  relating  to  the  liereinbefore  mentioned  matters  and  things, 
or  any  or  either  of  them,  or  any  parts  or  part  thereof,  which  arc,  or 
[^75]  at  *any  time  or  times  were  in  the  possession  or  power  of  this  defen- 
dant, and  Thomas  Dowdingand  Elizabeth  Dovvding,  two  other  defen* 

[I]  S.  C.  Ross.  126.    Where  the  Vice-Chaocellor  having  made  an  order  for  a  receiver,  the  order 
was  discharged  bj  the  Lord  Chaacellor. 
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dants  to  the  said  bill  of  complaint,  or  any  or  eiiher  and  which  of  them,  or  any 
person  or  persons  for  or  on  account  or  on  behnirof  this  defendant,  and  the  said 
two  other  derendants,  or  any  or  either  and  which  of  them :  and  in  such  list  or 
schedule  to  particularize  and  distinguish  which  of  the  several  books  of  account, 
accounts,  receipts,  vouchers,  deeds,  evidences,  papers  and  writings  are  now 
in  the  possession  or  power  of  this  defendant,  and  the  said  two  other  defendants, 
or  any  or  either  and  which  of  them,  or  any  and  what  person  or  persons  for  or 
on  the  account  or  behalf  of  this  defendant,  and  the  said  two  other  defendants, 
or  any  or  cither  and  which  of  them,  and  to  account  for  the  residue  of 
the  said  several  books  of  account,  accounts,  receipts,  vouchers,  deeds,  evi- 
dences,  papers  and  writings,  and  set  forth  what  is  become  thereof,  and  where 
and  in  whose  possession,  and  for  whom,  and  for  whose  account  and  behalf  the 
same  respectively  now  are,  and  why,  when,  where  and  to  whom  and  for  what 
this  defendant  and  the  said  two  other  dofeodanls,  or  any  or  either  and  which 
of  them,  last  parted  therewith  respectively,  this  defendant  doth  plead  in  bar, 
and  for  plea  saith  that  the  said  Martha  Butt  was  not,  at  the  time  of  her  death, 
indebted  unto  the  said  complainant  in  the  sum  of  215/.  and  upwards,  or  in  any 
other  sum  of  money  whatever.  All  which  matters  and  things  this  defendant 
doth  aver  to  be  true,  and  is  ready  to  prove  as  this  honorable  court  shall  award ; 
and  he  doth  plead  the  same  in  bar  to  the  whole  of  the  said  bill,  except  such 
parts  as  aforesaid  ;  and  doth  humbly  demand  the  judgment  of  this 
honorable  court,  whether  this  defendant  ought  to  be  'compelled  to  [*276] 
make  any  further  or  other  answer  to  such  parts  of  the  said  bill  as  he 
hath  pleaded  unto,  and  prays  to  be  dismissed  in  respect  thereof,  with  his  costs 
and  charges  in  this  behalf  sustained*  And  this  defendant  not  waiving  the  bene- 
fit of  his  said  plea,  but  wholly  relying  and  insisting  thereon,  and  in  aid  and  sup- 
port thereof,  for  answer  to  the  remainder  of  the  said  complainant's  bill  not  here- 
inbefore pleaded  unto,  or  unto  so  much  thereof  as  this  defendant  is  advised  it  is 
in  anywise  material  or  necessary  for  him  to  make  answer  unto,  answereth  and 
saith  that  the  said  Martha  Butt  was  not,  in  her  lifetime  or  at  the  time  of  her 
death,  to  the  knowledge  or  belief  of  this  defendant,  indebted  unto  the  said  com- 
plainant in  the  sum  of  215Z.  and  upwards  or  any  other  sum,  for  goods  sold  and 
money  lent,  paid,  laid  out  and  advanced  by  him  to  ihe  said  Martha  Butt  to  and 
for  her  use,  and  by  her  order,  and  on  her  account,  in  her  lifetime,  or  in  or  by 
any  manner  or  means ;  and  that  this  defendant  hath  not,  nor  ever  had,  nor  have, 
or  hnih,  or  ever  had  the  said  two  other  defendants,  Thomas  D-^wding  and 
Elizabeth  Dowding,  or  either  of  them,  to  the  knowledge  or  belief  of  this  de- 
fendant, nor  hath,  or  have,  or  ever  had  any  person  or  persons  for  or  on  the 
account  or  behalf  of  this  defendant,  or  (to  his  knowledge  or  belief)  of  the  said 
two  other  defendants,  or  either  of  them,  any  books  of  account,  accounts,  re- 
ceipts, vouchers,  deeds,  evidences,  papers,  or  writir^s,of  or  concerning  or  re- 
lating to  the  matters  and  things  aforesaid,  or  any  or  either  of  them,  or  any  parts 
or  part  thereof.'  And  this  defendant  denies  all,  and  all  manner  of  combioation 
without  this,  that,  die.'' 
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This  plea  now  came  on  to  be  argued. 
[*277]  Mr.  LowiU,  for  the  plea,  insisted  that  it  was  not  *enou^h  that  the 
plea  should  deny  that  any  debt  existed,  but  that  it  was  necessary  to 
accompany  it  by  an  answer  as  to  the  particular  manner  in  which  the  bill 
alleged  that  the  debt  was  contracted  ;  and  that,  inasmuch  as  the  bill  charged 
that  the  defendants  were  in  possession  of  books  and  papers  from  which  the 
truth  of  the  matters  stated  would  appear  (which  included  the  statement  as  to 
the  debt)  it  was  necessary  also  to  answer  as  to  the  fact,  whether  the  defendant 
had  or  not  any  such  books  or  papers. 
Mr.  Knight,  for  the  bill. 

The  Vice-chancellor  : — In  the  case  of  Sanders  v.  King^  which  came 
before  me  in  May  1821,  I  had  occasion  very  fully  to  consider  the  form  and 
principle  of  pleading  upon  a  negative  plea.  It  has  happened  that  this  case  has 
not  been  reported.f  1]  But  I  have  a  correct  note  of  my  judgment,  which  em- 
braces all  the  material  facts  of  the  case,  and  I  will  now  read  it.  [Here  the 
Vice-Chancellor  read  the  judgment  in  Sanders  v.  King,  which  was  as  follows.] 
2d  May,  1821. — *'  This  is  a  bill  for  an  account  of  the  dealings  and  transac- 
tions of  a  partnership,  in  which  the  defendant  King  is  alleged  to  have  been 
concerned  ;  and  the  defendant  King  has,  to  the  whole  of  the  discovery,  pleaded 
that  he  was  no  partner. 

"  Upon  this  plea  the  issue  between* the  parties  is,  whether  a  partnership  did 
or  not  exist ;  and  the  plaintiflf  objects  that,  although  the  defendant  does 
[*278J  by  his  *plea  affirm,  upon  his  oath,  that  there  was  no  partnership,  yet 
he  is  not  thereby  to  deprive  the  plaintiff  of  that  right  to  a  discovery 
which  the  principles  of  a  court  of  equity  give  to  every  suitor  as  to  the  matter 
in  issue  between  the  parties  ;  and  that,  notwithstanding  his  plea,  the  defendant 
is  therefore  bound  to  answer  to  all  facts  and  circumstances  which  are  stated 
in  the  bill  as  affording  evidence  to  disprove  the  truth  of  the  plea. 

'*  It  is  very  singular  that  this  question  does  not  appear  ever  to  have  dis- 
tinctly arisen  before. 

•«  In  the  case  of  Drew  v.  Drew,(a)  Sir  Thomas  Plumer  decided,  generally, 
that  a  plea  of  no  partner  was  a  good  plea ;  but  the  present  point  was  not 
taken. 

*'  It  is  stated  by  Lord  Kedesdale,  p.  244,  in  the  last  edition  of  his  Treatise, 
as  the  result  of  several  authorities,  that,  if  a  plea  in  bar  be  disproved  at  the 
hearing,  the  plaintiff  is  not  to  lose  the  benefit  of  his  discovery;  but  the  court 
orders  the  defendant  to  be  examined  upon  interrogatories  to  supply  the  defect. 
**  This  necessarily  refers  to  discovery  as  to  the  other  matters  of  the  suit,  and 
not  as  to  the  tiuth  of  the^  plea,  which  is  already  disposed  of;  but  marks  the 
care  of  the  court  to  maintain  for  the  plaintiff  that  advantage  of  discovery 
which  is  the  peculiar  province  of  a  court  of  equity. 

(a)  9  V.  &  B.  159. 

[1]  It  hat  tince  lieen  diicoTered  that  this  etae  ia  reported,  6  Madd.  61. 
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**  The  discovery  which  a  coart  ofeqaity  gives  is,  not  the  mere  oaih 
of  the  party  to  a  general  fact,  as  ^partnership  or  no  partnership,  but    [*270} 
an  answer  upon  oath  to  every  collateral  circumstance  charged  as 
evidence  of  the  general  fact. 

**  Where  the  defendant,  therefore,  pleads  the  general  fact  as  a  bar  to  the 
whole  discovery  as  well  as  relief,  ehher  the  plaintiff,  in  the  particular  case, 
must  lose  the  equttabJe  privilege  of  discovery  as  to  the  circumstances  which 
he  has  charged  as  evidence  of  the  fact,  or  some  special  rule  must  be  adopted^ 
by  analogy,  in  order  to  preserve  to  him  that  privilege. 

*'  If  a  plaintiff  comes  into  equity  to  avoid  a  lejgal  bar,  upon  the  ground  of 
some  alleged  equitable  circumstances,  as  in  a  case  of  a  release,  the  defendant 
is  not  permitted  to  avail  himself  of  his  legal  defence,  so  aa  to  exclude  the 
plaintiff  from  a  discovery  as  to  the  alleged  equitable  circumstances.  He  may, 
•  indeed,  plead  his  release ;  but  he  must  in  his  plea  generally  deny  the  equity 
charged  in  the  bill,  and  must  also  accompany  his  plea  with  a  distinct  answer 
and  discovery  as  to  every  equitable  circumstance  alleged. 

**  In  such  a  case  the  issue  tendered  by  his  plea  is  not  the  fact  of  his  release, 
for  thatlhct  is  admitted  by  the  bill,  but  the  issue  is  upon  the  equitable  matter 
charged.  Yet,  inasmuch  as  the  principles  of  a  court  of  equity  entitle  the 
plaintiff  to  a  discovery  from  the  defendant  upon  the  matter  in  issue,  here  we 
find  that,  notwithstanding  the  defendant  pledges  his  oath  that  there  is  no  truth 
in  the  equitable  matter  charged,  he  is  nevertheless  compelled  to  accompany 
his  plea  by  an  answer  and  discovery  as  to  every  circumstance  alleged  as  evi- 
dence of  the  equity. 

*'*  This  practice  seems  to  afford  a  very  strong  analogy  for  the  pre-  [*280] 
sent  purpose.  There  the  defendant  affirms  upon  his  oath  that  there 
is  no  equitable  matter  to  destroy  the  legal  bar  of  the  release,  yet. he  is  never* 
theless  bound  to  accompany  his  plea  with  an  answer  and  discovery  as  to 
every  circumstance  charged  as  evidence  of  that  equity .[1]  Here  the  defen- 
dant  affirms  upon  his  oath  that  there  is  no  partnership;  and,  by  analogy,  it 
seems  to  follow  that  he  is  nevertheless  bound  to  accompany  his  plea  with  an 
answer  and  discovery  as  to  every  circumstance  charged  as  evidence  of  the 
partnership. 

"  Adopting,  therefore,  this  analogy  for  the  present  purpose,  it  furnishes  this 
rule,  that  a  plea  which  negatives  the  plaintiff's  title,  though  it  protects  a  defen- 
dant generally  from  answer  and  discovery  as  to  the  subject  of  the  suit,  does 
not  protect  him  from  answer  and  discovery  as  to  such  matters  as  are  specially 
charged  as  evidence  of  the  plaintiff^s  title.[l] 

**  According  to  this  rule  this  plea,  not  being  accompanied  by  an  answer 
and  discovery  as  to  the  circumstances  specially  charged  as  evidence  of  the 
partnership,  must  be  overruled  ;  but,  being  a  new  case,  the  defendant  must  be 
at  liberty  to  amend  his  plea." 

[1]  Vide  Jam€9  ▼.  Sadgrate,  1  Sim.  k,  Sto.  6.     Foley  ▼.  Hill,  3  Mjln.  St  Cr.  475. 
[3]  Yidt  Bogardui  ▼.  2Vmt<y  Chuck,  4  Fnigs,  17b. 
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To  apply  these  principles  to  the  present  ease.  If  the  ti?8Uitrix  were  not  at 
her  death  indebted  to  the  plaintiff  in  any  sum  or  money*  then  the  plaintiiTs 
title  to  any  relief,  or  any  discovery  upon  this  bill*  wholly  fails,  and  the  plea 
of  no  debt  is  a  full  bar  to  the  whole  suit;  unless  tlic  plaintiflf  has  sought 
from  the  defendant  a  discovery  of  any  circumstances  by  which  the 
[*281]  existence  *of  the  alleged  debt  is  to  be  established  ;  and  then  the  de* 
fendant,  although  by  his  plea  he  may  deny  the  debt,  must  still  answer 
as  to  the  particular  discovery  v;hich  is  thus  sought  from  him.  But,  in  order 
that  a  defendant  may  in  such  a  case  know  what  is  the  particular  discovery 
which  the  plaintiff  requires  from  him,  it  is  incumbent  upon  the  plaintiff  dis- 
tinctly to  state  it  in  the  bill ;  and  the  common  form  of  doing  this  is.  by  the 
plaintiiTs  charging,  as  evidence  of  his  title,  the  particular  matters  as  to  which 
he  seeks  a  discovery  from  the  defendant.  Unless  the  defendant  is  distinctly 
informed  by  the  plaintiff  what  are  the  particular  matters  affecting  his  title,  as 
to  which  he  seeks  such  discovery,  the  defendant,  not  knowing  what  be  is  ex* 
pected  to  answer,  is  not  to  answer  at  all. 

The  plaintiff  in  the  present  bill  gives  no  distinct  information  to  ihe  defen- 
dant that  he  seeks  any  discovery  from  him,  for  the  purpose  of  establishing  the 
existence  of  the  debt.  The  defendant's  plea  therefore  of  no  debt,  was  a  full  bar 
to  the  whole  discovery,  as  well  as  to  the  relief;  and  the  defendant  as  much 
overruled  his  plea  by  answering  to  the  debt,  as  he  would  have  overruled  it  by 
answering  to  any  other  part  of  the  bill. 

If,  upon  tlie  filing  of  this  plea,  the  plaintiff  had  desired  a  particular  discovery 
from  the  defendant  as  to  any  circumstances  by  which  the  debt  was  to  be  es* 
tablished,  he  would  have  amended  his  bill,  and  would  have  chai^ged,  as  evklence 
of  his  title,  the  special  matters  which  he  required  to  be  answered. 

Plea  OTerruled.(6) 


[•282]  ^Pennington  v.  Bxechbt. 

1825,  15th  Apnl^Pleading. 

In  a  plea  of  purchue  for  YalinlUe  consideTatkni  wHhont  notice,  it  is  enough  to  deny  notieo  geoe- 
nl\y  in  tbo  pica  ;  unlcM  facta  are  specially  charged  in  the  bill  a€  evidence  of  notice. 

The  bill  was  filed  for  a  discovery  in  aid  of  an  ejectment,  which  the  plaintiff 
had  brought  against  the  defendant,  to  recover  possession  of  an  estate.  It  al- 
leged that  the  plaintiff  was  entitled  to  the  estate  under  a  settlement,  made  upon 
the  marriage  of  his  great-grand  father  in  1717;  and  that  the  defendant  had  fre- 

(6)  See  the  next  caM.  [Vide  Bolton  ▼.  Gardner,  3  Piiige,  2 « 3 ;  Watkine  ▼.  Sione.  post,  560 ;  Story 
£q.  Plead.  495.  516,  517,  526 ;  Hardman  v.  EUameo,  2  Mylne  6l  Keene,  732  ;  Denpt  r.  Locock, 
3  Myl.  Sl  Cr.  205.  In  Uie  last  ease,  that  in  the  text  is  eriUciied,  and  the  CliaiieelJor  comes  to  the 
eonclosion  that  it  would  hare  been  decided  otherwise  had  ihe^yaccChancellor  bom  swaie  of  cer- 
tain  fasts  which  he  appears  to  havs  overlooked.] 
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quenlly  admitled  to-lhe  plaintifT's  Tather  ihat  he  held  the  estate  during  the  life 
only  of  the  plaintiff  *8  father,  and  that  at  his  death  the  plaintiff  would  succeed 
to  it. 

*  The  defendant  pleaded  a  conveyance  of  the  estate*  made  to  him  in  1795,  by 
a  person  then  in  the  actual  possession  of  it  and  who  alleged  himself  to  be  seised 
in  fee,  for  600/.;  and  averred  that  he  had  not,  at  or  before  the  time  of  the  exe- 
cution of  the  conveyance  or  the  payment  of  the  600/.»  any  notice  whatsoever 
of  any  right,  title  or  interest  of  the  complainant  in  or  to  the  premisea^  or  any 
part  thereof. 

The  plea  now  came  on  to  be  argued. 

Mr.  Tempk^  for  the  plea. 

Mr.  /.  Martin^  for  the  bill«  objected  that  the  plea  ought  expressly  to  have 
denied  notice  of  tlie  settlement  of  1717,  under  which  the  plaintiff  claimed ;  and 
that  it  ought  to  have  been  accompanied  with  an  answer  as  to  the  alleged 
admissions  of  the  plaintiff's  title,  made  by  the  defendant  to  the  plaintiff's 
father. 

*The  VioB-CaAifocLLOB : — The  plaintiff  insists  that  notice  of  the  [*283] 
settlement  of  1717  would  have  been  constructive  notice  of  the  plain- 
tiff's title :  but  it  does  not  follow  that  the  plea  therefore  ought  specially  to 
have  denied  notice  of  that  settlement.  The  general  denial  by  the  plea  of  all 
notice  whatsoever,  includes  constructive  as  well  as  actual  notice,  and  is  there- 
fore a  denial  of  notice  of  the  settlement.  It  is  not  the  office  of  a  plea  to  deny 
particular  facts  of  notice,  even  if  such  particular  facts  are  charged.  Here 
the  plaintiff,  not  anticipating,  by  the  bill,  the  defence  of  the  defendnnt  as  a  pur- 
chaser for  a  valuable  consideration,  has  not  charged  that  the  defendant  had 
notice  of  this  settlement,  or  any  notice  of  his  title. 

If  the  plaintiff  had  meant  to  have  affected  the  defendant  with  notice  of  this 
settlement,  he  should  have  charged  generally,  in  his  bill,  that  ihc  defendant 
bad  notice  of  his  title  ;,  and  then,  as  evidence  thereof,  should  have  specially 
charged  notice  of  the  settlement.  In  such  case  the  defendant,  notwithstanding 
the  general  denial  of  notice  in  the  plea,  would  have  been  bound  to  answer  as 
to  the  special  notice  of  the  settlement. 

With  respect  to  the  objection,  (hat  the  plea  ought  to  have  been  accompanied 
with  an  answer  as  to  the  admission  of  the  plaintiff's  title,  alleged  to  have 
been  made  by  the  defendant,  because  such  admissions  would  have  been  evi- 
dence that  the  defendant  had  notice  of  the  plaioliff's  title,  the  answer  is  that 
the  plaintiff  has  not  made  that  case  in  his  bill.  For  such  a  purpose  also  the 
plaintiff,  after  generally  charging  that  the  defendant  had  notice  of  his 
title,  should,  as  evidence  thereof,  have  ^specially  charged  these  ad-  [*284] 
missions,  which  the  defendant  would  then  have  been  bound  to  answer, 
notwithstanding  the  general  denial  of  notice  in  the  plea. 

Plea  allowed.(a) 

(«)  Sot  pieeeding  ease.    {Vide  Stor^rf  Eq.  Plead.  5B6.] 

Vol.  II.  31 
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Logan  v,  Fairlie. 

189&»  18th  ApnL—L$g€ey^dmty^-Admmi»traii9m,'^PMni€$, 

A  testator  resident  in  India,  and  having  all  bia  property  there,  bequeathed  his  reaidoarj  estate  to 
H.  L.  but  if  the  should  die  before  him,  then  to  her  children.  H.  L.  died  befure  the  teitator,  and 
the  executor,  who  was  alto  resident  in  Indis,  proved  the  will  there,  and  remitted  the  retidoe  to 
his  agrent  in  England,  with  direttioDS  to  pay  it  to  H.  I«,  or  her  ehildicn.  A  rait  having  beeo 
lAstitated  bj  the  childsen,  who  were  iafaBta,  against  the  execntor  and  his  agents  to  have  the 
residue  secured :  Held  that  the  legaej-dntj  was  payable  upon  it,  and  that  administration  to  the 
testator  ought  to  have  been  taken  out  in  this  country,  and  the  administrator  made  a  party  to  tho 
suit. 

Where  a  testator  dies  in  India,  leaving  personal  estate  there  only,  and  bis  ezeoQton  reside  aad 
prove  bis  wilt  there,  no  duty  is  payable  on  a  logaoy  remitted  to  a  legatee  in  England. 

John  Home,  a  major  in  the  service  of  the  East  India  Company,  bequeathed 
the  residue  of  his  estate  and  effects^  both  real  and  personal,  to  bis  brother,  the 
defendant,  James  Home,  of  Broom  House,  in  the  county  of  Berwick-upoo- 
Tweedy  and  his  sister,  Helen  Logan,  of  Tweed  Hall,  in  the  same  county,  in 
equal  shares,  if  they  should  be  living  at  bis  decease ;  butt  in  case  his  sister 
should  die  before  him,  leaving  children,  be  desired  that  her  children  shouM 
have  the  share  that  she  would  have  been  entitled  to  if  Kvtng,  share  and  share 
alike :  and  he  appointed  the  defendants,  Fairlie  and  Clark,  both  of  whom  were 
resident  in  India,  executors  of  his  will. 

The  testator  died  in  India,  leaving  no  property  in  Great  Britain;  and  Ctark 
proved  his  will  in  Calcutta.    James  Home  survived  the  testator ;  but  Mrs^ 

Logan  died  in  his  lifetime,  leaving  nine  infant  children  surviving 
[♦285]    *her.    In  1819,  Clark  remitted  7,€00i,  part  of  the  testator's  residuary 

estate,  to  Fairlie,  Bonham  Sl  Co.  his  agents  in  this  country,  with 
directions  to  pay  one  moiety  of  it  to  James  Home,  and  the  other,  to  Mrs. 
Logan,  or  her  children.  Fairlie,  Bonham  &  Co.  without  making  any  deduc- 
tion for  legacy  duty,  paid  over  one  moiety  of  the  7,000/.  to  James  Home,  the 
testator's  brother,  but  refused  to  part  with  the  other  moiety  ;  upon  which  this 
suit-  was  instituted  by  Mrs.  Logan's  children,  against  Fairlie,  Bonham  it  Co. 
and  also  against  Clark  and  James  Home  (both  of  whoni  were  chai^d  to  be 
out  of  the  jurisdiction  of  the  court)  for  the  purpose  of  having  that  moiety  se* 
pprcd  for  the  benefit  of  the  plaintiflTs.  Under  en  order  in  the  canse,  the  moiety 
{n  question  had  been  paid  into  court,  and  invested  in  stock.  By  the  decree 
inquiries  were  directed  to  ascertain  whether  Mrs.  Logan  was  dead,  and  what 
children  she  left  at  her  decease ;  and  liberty  was  given  to  Fairlie,  Bonham  & 
Co.  to  apply  to  the  court  in  case  they  should  be  drawn  upon  from  India  for 
the  moiety. 

By  the  decree  on  further  directions,  the  stock  was  carried  over,  in  ninths,  to 
the  separate  accounts  of  the  plaintiffs.  The  eldest  of  them,  on  coming  of  age, 
had  obtained  an  order  for  payment  of  his  share :  but  the  accountant-general 
declined  to  comply  with  the  order  unless  a  receipt  for  the  legacy-duty  was  pro- 
duced to  him.    The  duty  was  accordingly  paid,  but  upon  an  understaoding 
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that  it  should  be  refunded  in  case  the  court  should  be  of  opinion  thai  it  did  not 
attach.  Another  of  the  plaiotifi  having  come  of  age,  petitioned  for  a  transfer 
of  her  share.(4) 

*0n  the  hearing  of  this  pettttoo  the  only  question  was,  whether  the    [*286] 
duty  was  payable  upon  this  share  T 

Mr.  Pemherlont  for  the  petitioner: — The  I^acy-duty  is  not  payable,  unless 
there  is  a  personal  representative  of  the  deceased  in  England ;  and  the  mere 
remitting  of  the  fund  to  England  does  not  make  it  liable  to  the  duty.'  The 
stamp-office  admits  that  the  duty  does  not  attach  when  a  power  of  attorney  to 
receive  a  legacy  is  sent  abroad ;  but  that  it  does,  if  the  legacy  is  remitted  to 
this  country ;  so  that  an  infant  entitled  to  a  legacy  must  pay  the  duty,  when 
an  aduft  would  not,  because  the  latter  could  execute  a  power  of  attorney,  and 
the  former  could  not.  It  is  plainly  contrary  to  reason  and  justice  that  this 
should  be  the  case,  and,  therefore,  it  is  impossible  that  the  legislature  should  have 
intended  it.  The  36  Greo.  3,  c.  52,  first  repeals  the  duties  imposed  by  former 
actSy  and  then  imposes  newduties;  and  directs  that  such  new  duties  shall  be  under 
the  care,  management  and  direction  of  the  commissioners  for  the  time  beinsr  ap- 
pointed  to  manage  the  duties  on  stamped  vellum,  parchment  and  paper.(6)  This 
shows  that  the  act  relates  only  to  funds  in  England.  It  is  clear,  from 
*the  sixth  8ection,(c)  that  the  person  who  is  to  pay  is  the  executor  or    [*287] 

(a)  The  whow  •tatement  ie  taken  fnim  the  petitiofi.  It  appeared,  bowet er,  by  the  anewer,  that, 
when  Clarii  fomitted  the  7,000i.  to  hie  agente,  he  lent  them  a  eopj  of  the  residuary  elao»e  of  the 
will,  and  desired  them  to  appropriate  the  fond  accordiog^ly,  addin|r  that  they  would  perceive,  by  the 
clause,  that  half  of  tlie  fund  went  to  J.  Home,  and  half  to  Mrs,  Lo^n,  or  her  children. 

(6)  See  sections  1, 3,  St  3. 

(e)  This  section  is  ao  follows : — **  And  be  it  foither  enacted,  that  the  duties  hereby  impoeed  shall, 
in  all  cases  in  which  it  is  not  hereby  otherwise  proTided,  be  accounted  for,  answered,  and  paid,  by  the 
person  or  persons  having  or  taking  the  burthen  of  the  execution  of  the  will  or  other  testamentary  in- 
strument, or  the  administration  of  the  personal  estate  of  any  person  deceased,  upon  retainer  for  his, 
her,  or  their  own  benefit,  or  for  the  benefit  of  any  other  person  or  persons,  of  any  legacy,  or  any  part 
of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of  such  residue,  which  ho.  she,  or 
they  shall  be  entitled  so  to  reUin,  either  in  bis,  her,  or  their  own  right,  or  in  the  right  or  for  tho 
benefitof  any  other  person  or  persons ;  and  also  upon  delivery,  payment,  or  other  satisfaction  or  dis- 
charge whatsoever  of  any  legacy,  or  any  p«rt  of  any  legacy,  or  of  the  residue  of  any  perfonal  es. 
tate,  or  any  part  of  such  residue,  to  which  any  other  iieraon  or  persons  shall  be  entitled ;  and  in  case 
any  penon  or  persons  having  or  taking  the  burthen  of  such  execution  or  administration  as  aforeeaid, 
•ball  retain  for  his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any  other  person  or  persons,  any 
legacy,  or  any  part  of  any  legacy,  or  the  residue  of  any  pcrM>nal  estate,  or  any  part  of  such  residue, 
which  such  person  or  peisone  shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own  right,  or  in 
the  right  or  for  the  benefit  of  any  other  person  or  persons,  and  upon  which  any  duty  shall  be  charge- 
able by  Tirtue  of  this  act,  not  having  first  paid  such  daty,  or  shall  deliver,  pay,  or  otherwise  howso. 
ever  satisfy  or  disebarge  any  legacy,  or  any  pari  of  any  legacy,  or  the  residue  of  any  personal  estate, 
or  any  part  thereof,  to  which  any  other  person  or  persons  shall  be  entitled,  and  upon  which  any  duty 
•hall  be  chargeable  by  Tirtne  of  this  act,  having  received  or  deducted  the  duty  so  chargeable,  then 
and  in  every  of  soeh  cases,  the  duty  which  shall  be  doe  and  payable  upon  every  such  legacy,  and 
part  of  higaey  and  reeidne,  and  part  of  residue  respeotively,  and  which  ehall  not  have  tieon  duly  paid 
and  satisfied  to  his  majesty,  his  heirs  and  suecensors,  acCi>rding  to  the  pro\*isions  of  this  act,  shall  be 
a  debt  of  such  person  or  persons  having  or  taking  the  burthen  of  such  execution  or  adminislration  as 
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administrator.  This  ciauae  applies  ooly  \o  an  executor  proving  a  will 
[*388J    in  England ;  for  *it  would  be  absurd  that  the  representative  o{  a  person 

dying  in  a  foreign  country,  and  leaving  property  there  only*  should  be 
compelled  to  pay  a  duty  in  England.  It  is  clear  that  the  duty  does  not  attach 
where  the  legacy  is  only  paid  in  England. 

The  48  Greo.  3,  c.  149,  sect.  44,  enables  the  commissioners  to  stamp  a  re- 
ceipt  for  a  legacy  which  has  been  signed  out  of  Great  Britain.  So  that,  if 
the  crown  is  right  in  contending  that  tlie  duty  is  payable  notwithstanding  the 
property  is  administered  abroad,  and  as  by  this  section  it  is  due  where  the 

legacy  is  paid  abroad,  it  follows  that,  if  the  executor  comes  to  Eng* 
[*289j    land  he  is  not  only  liable  to  pay  the  duly,  but  to  all  *ihe  penalties 

hnposed  by  the  acts  of  parliament  relating  to  the  payment  of  legacies. 
It  is  impossible  that  the  legislature  could  have  intended  this. 

The  cases  which  have  been  decided  upon  this  subject,  are  authorities  to 
show  that  the  duty  is  not  payable  in  this  instance*  in  The  AUorneg- General 
V.  CockereU,(d)  the  counsel  for  the  crown  put  their  claim  upon  a  ground 
wliich  clearly  shows  that  the  duty  is  not  payable  in  this  case ;  and  the  deci* 
sion  was  founded  on  the  circumstances  of  the  will  being  proved  in  this  couo* 
try,  and  the  money  in  the  hands-of  the  executor  being  assets  for  payment  of 
debts  in  this  country.  The  only  other  case  is.  The  AUorney-General  v.  Beal^ 
son,(e)  in  which  there  was  the  same  decision  on  the  same  ground,  in  both 
thei«e  cases  the  will  was  proved  in  England,  a  circumstance  which  is  wanting 
here.  This  property  was  not  administered  in  England  ;  nor  was  its  assets  in 
England.  There  can  be  no  doubt  that  the  payment  into  court  under  the  de* 
cree,  was  payment  to  the  legatees.  Hill  ^.  Atkinson.{f)  This  money  was 
remitted  by  the  executor  to  his  agents,  and  was  therefore  liable  to  be  recalled  ; 
and  there  is  a  provision  in  the  decree,  that  the  agents  may  apply  to  the  court 
to  have  it  repaid ;  now  can  it  be  contended  that  it  was  intended  to  subject 
the  legacy  to  the  duty  by  adopting  the  payment? 

Mr.  WakeJieU.for  the  defendant  Fairlie  and   his  partners &— The 
[*290]    rule  by  which  the  question  in  this  case  must  be  *decided  is,  that  if  the 

executor  acts  under  the  authority  of  a  court  in  this  country,  the  duty 
does  attach ;  if  he  does  not,  the  duty  does  not  attach. 

Mr.  BoUler^  for  ibe  crown : — This  case  does  not  difier  from  The  AUorney- 
General  v.  Cockereli    It  has  been  taken  for  granted  that  there  was  no  admi- 

ftforettid,  to  hit  maJMtj,  hit  heira  and  Mioeononi ;  and  in  cmm  any  each  p«non  or  peraons  to  hav- 
ing^ pf  taking  ike  burthen  of  Mieh  eiectttian  or  adniniatration  albreiaid,  ahall  deliver,  pty,  or  other* 
wiie  howeoerer  latiify  or  diiefaarge  any  aiich  legacy  or  reaidue,  or  any  part  of  any  each  kgacy  or 
retidoe  to  or  for  the  benefit  of  any  person  or  peraooa  eatitled  thereto,  without  having  received  or  da. 
dttctcd  the  duty  chargeable  thereon,  (such  duty  not  having  been  fint  duly  paid  to  hia  majcity,  hia 
bain  or  raeoeMora,  aecording  to  the  provieioBe  herein  contained,)  then  and  in  every  such  caae  eueh 
doty  ehall  he  a  debt  to  hie  aiajeoty,  hia  heirs  and  ■ooocieon,  both  of  the  pereon  or  pcvMNia  who 
^all  fliaho  evch  delivery,  paymaat,  ■aUafaetion,  or  diM3hafge,attd  of  thapenoD  or  pareoM  to  whom 
the  ■ame  ahatt  be  made." 

(ji)  1  Pii.  i6S.  (f)  7  PrL  560.  (/)  3  Pri.  999. 
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Distration  of  the  properly  in  this  country ;  but  there  was  an  act  of  adminis- 
tration in  this  coQBtry.  If  thii  suit  is  rii^itly  framed,  it  is  clear  that  the  crown 
cannot  have  any  claim  to  the  duty.  But  the  question  is*  whether  this  suit  is 
rightly  framed,  and  whetlier  administration  ought  nott  regularly,  to  have  been 
taken  out  in  this  country  before  this  suit  was  instituted. 

Mr.  Pemberton^  in  reply : — Here  the  property  was  not  administered  in  Eng- 
land, but  was  remitted  for  the  payment  of  a  particular  legacy.  It  was  appro- 
priated in  India  to  the  payment  of  a  legacy  in  England,  which  is  the  same  as 
if  the  legacy  had  been  actually  paid  in  India. 

The  VicB-CBAircBi.LOft  :-^Thi8  question,  strictly  speaking,  is  not  cognizable 
by  this  court.  The  court  of  exchequer  alone  has  jurisdiction  to  decide  it : 
and,  if  my  opinion  was  unfavorable  to  the  claim  of  the  crown,  1  should  give 
the  attorney-general  the  opportunity  of  taking  the  judgment  of  the  court  of 
exchequer  upon  it.  For  the  same  reason  I  now  propose  to  the  petitioner,  if 
he  is  dissatisfied  with  my  opinion  that  the  legacy-duty  is  payable,  to. 
put  this  matter  in  such  a  course  that  be  may  ^obtain  the  judgment  of  [*291] 
the  court  of  exchequer  upon  the  point. 

If  a  testator  die  in  India,  and  his  pers«>nal  estate  be  wholly  in  India,  and  his 
executor  be  resident  there,  and  the  will  be  proved  there,  and  the  executor  re- 
mit to  a  legatee  in  England,  or  to  some  other  person  in  England,  for  the  spe* 
cific  use  of  the  legatee,  the  amount  of  his  legacy,  I  am  of  opinion  that  the 
legacy  duty  is  not  payable  upon  such  remittance,  inasmuch  as  the  whole  es- 
tate is  administered  in  India,  and  the  remittance  is  in  respect  of  a  demand 
wfiich  is  to  be  considered  as  established  there.[l]  But  if  a  part  of  the  as- 
sets of  the  testator  is  found  in  England,  in  the  hands  of  the  agent  of  such  exe* 
cutor,  without  any  specific  appropriation,  and  a  legatee  in  England  institute  a 
suit  here  for  the  payment  of  his  legacy  out  of  such  unappropriated  assets, 
then  such  assets  are  to  be  considered  as  administered  in  England,  and  the 
legacy-duty  is  payable  in  respect  of  them.  Now  that  is  the  case  here.  The 
sum  in  question  was  remitted  by  the  executor  in  India  to  the  defendants,  for 
the  purpose  of  being  paid  to  Helen  Logan,  the  residuary  legatee  ;  and,  if 
Helen  Logan  had  been  the  residuary  legatee,  and  the  payment  had  been  made 
to  her  accordingly,  the  legacy^duty  would  not,  upon  my  principle,  have  been 
payable  here.  But  Helen  Logan  had  died  in  the  lifetime  of  the  testator,  and 
the  gift  of  the  residue  to  her  had  lapsed,  and  her  children,  the  plaintiffs,  were 
the  residuary  legatees ;  and  tlieir  bill  was  filed,  not  upon  the  ground  of  a  spe- 
cific appropriation  of  this  sum  to  them  by  the  executor,  for  no  such  appropria- 
tion had  been  made,  but  upon  the  ground  of  their  title  under  the  will  as  resi- 
duary legatees,  and  because  the  sum  in  question  was  admitted  to  be 
part  of  the  testator's  ^residuary  estate.  This  sum,  therefore,  was  [*292] 
estate  of  the  testator  administered  here,  and  the  legacy  duty  is,  for 
that  reason,  payable.[2j 

[IJ  Vide  Hay  7.  FairlU,  1  Run.  117. 

[3]  Bat  on  «  tulMequeDt  Application,  in  1835,  by  another  partj  in  interest,  the  legacy  was  dl- 
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It  must  be  observed,  however,  that  this  suit  bat  proceeded  irregularly. 
This  court  cannot  administer  any  personal  estate  without  having  the  personal 
representative  before  it ;  and  this  suit  is  defective  throughout  for  want  of 
«uch  personal  representative,  though  the  objection  occurs  now  too  late  to  be 
corrected.[3j 


Nblson  o.  The  Londow  Absueanom  Companv. 

1895,  S2d  Apni.—Lien.^Banhrupt,^Sei.off. 

The  direeton  of  a  compenj  anigned  diair  aahiriaa  and  aharea  to  the  eonpaay  toaaeova  dabta  dna 
from  Uiem  on  their  phvate  aceoanta,  and  empoweied  the  company  to  diiect  Uie  treasurer  to  rv- 
tain  their  lalariea  and  dividenda,  and  sell  their  aharea,  for  payment  of  their  debts.  One  of  the 
directors  became  bankrupt,  but  the  power  given  to  the  company  had  not  been  exercised,  and 
his  shares  still  remained  in  his  name ;  Held,  that  they  passed  to  his  assifnees  aa  being  in  bis  order 
«nd  disposition,  bnt  that  the  company  had  a  right  to  set  oll^  againat  the  bankni|it%  debt,  the  di> 
^idcnds  and  aalary  doe  to  him  at  his  bankroptcy. 

Andrew  Timbeell  having  purchased  eighty  shares  in  the  capital  of  The 
London  Assurance  Coporation,  they  were  transferred  mto  his  name,  and  as- 
signed to  him  in  the  manner  prescribed  by  the  charter,  and  he  was  elected  a 
director  of  the  body. 

A  deed,  bearing  date  the  8th  of  July  1819,  was  made  between  the  corpo- 

Tected  to  be  paid,  diacharged  of  the  doty :  thua  OTermling  the  eaae  hi  the  text  Log^n  y.  JRssrlip, 
1  Mylne  dt  Craig,  59.  Where  the  will  had  also  beon  proved  in  England,  and  the  executor  in 
India  remitted  the  fund  to  the  executors  in  England  to  be  appropriated  according  to  the  will,  it 
waa  held  that  the  duty  was  not  payable :  it  was  unnecessary  that  the  executor  in  India  should  pasa 
the  money  through  the  hands  of  the  executors  in  England.  Arnold  t.  Arnoldt  3  Mylce  db 
Craig,  256. 

[3]  To  a  bill  which  aeeka,  for  an  account  of  the  aaoeta  of  an  inteatate  who  died  in  India,  possessed 
by  a  personal  representatire  there,  a  personal  repreaentative  of  the  intestate  conatituted  in  Eng- 
land, is  a  necessary  party,  although  it  does  not  appear  that  the  intestate  at  the  time  of  her  death 
had  any  aasets  in  England :  and  it  ia  not  sufficient,  in  order  to  avoid  a  demurrer  for  want  of  parties 
in  eueh  a  ease,  that  the  personal  representative  constitated  in  India,  who  is  oat  of  the  joriadic- 
tion,  is  made  a  parly,  and  that  proceaa  is  prayed  against  her  when  withitf  the  jurisdiction ;  although 
the  bill  alleges  that  the  India  court  waa  the  proper  c^urt  for  granting  administration,  and  that  the 
administratrix  constituted  by  it,  is  the  sole  legal  personal  representative  of  the  intestate.  Tyler  t. 
Bellt  2  Mylne  Sl  Craig,  89.  The  court  of  chancery  has  jurisdiction  to  compel  a  foreign  executor 
or  administrator  to  account  for  the  tnitt  funds  which  he  receiTod  abroad,  and  brought  with  him 
into  this  state ;  and  that  too  without  taking  out  letters  of  adminiairation  on  the  estate  of  the  do- 
cedent  here  :  but  the  assets  must  be  applied  In  the  payment  of  debts,  to  be  distributed  among 
the  next  of  kin  according  to  the  law  of  the  country  from  which  his  authority  waa  derived,  and 
which  would  be  applicable  to  the  eaae  if  he  had  been  called  to  account  there.  BtNamaru  and  uif§ 
T.  D»yer  and  otker$,  7  Paige,  239.  Where  the  executor  who  had  proved  the  wfll  in  India,  and 
having  afterwarda  come  to  England,  was  made  a  party  to  a  suit  for  the  administration  of  the  tea- 
tatoi's  estate ;  it  was  held  that  it  was  not  necessary  that  an  adminiatrator  of  his  estate  in  England 
ahould  bo  a  party  to  this  suit.  Andermm  v.  Gaunter^  3  Mylne  &  Kecne,  763.  This  rase  is  criti- 
cised  by  Lord  Cottenham  in  2  Mylne  ic  Craig,  110,  who  conaidera  it  difficult  to  reconcile  it  with 
what  had  been  said  by  the  same  judge  in  the  eaae  in  the  text. 
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ration  of  the  one  part,  and  the  governor,  sub^rernor,  deputy-governor  and  di' 
rectors  of  the  other  part}  whereby,  after  reciting  that  the  governor, 
^sub-governor,  deputy  governor  and  directors,  being  merchants,  tran-  [*29d} 
sacted  business  with  the  coporatioa  in  their  separate  and  private  ca« 
pacities,  and  that  it  was  usual  for  the  corporation  to  give  credit  to  persons 
who  transacted  business  with  them ;  and,  lest  it  might  be  doubtful  whether 
the  stock  of  the  governors  and  directors,  to  each  of  them  separately  belong* 
ing,  were  liable  to  the  payment  of  the  debts  which  might  be  owing  to  the 
"corporation  from  them,  respectively,  or  jointly,  in  their  private  and  separate 
capacities,  for  obviating  such  doubts,  and  for  better  securing  to  the  corpora- 
tion  all  such  sums  of  money  as  the  governors  and  directors,  or  any  of  them^r 
in  their  private  capacities«  either  alone  or  jointly  with  any  other  person  or  per« 
sons,  did  or  might,  at  any  time  during  their  continuance  in  the  direction,  owe 
or  stand  indebted  to  the  corporation,  the  governori  sub-governor,  deputy' 
governor  and  directors  did  separately  covenant  and  agree  with  the  corpora* 
tion,  that  the  salary  of  each  of  them,  and  also  their  and  each  of  their  stock, 
share,  and  interest  in  the  capital  stock  of  the  corporation,  and  all  dividends 
due  and  to  grow  due  thereon,  should  be  subject  and  liable  to  the  payment  of 
all  such  sums  of  money :  and  a  committee  of  treasury  for  the  time  being  of 
the  corporation  were  thereby  authorized  and  empowered  to  stop  and  retain 
the  respective  salaries,  and  dividends  in  the  respective  stock  of  such  governor, 
sub-governor,  deputy-governor  and  directors  for  those  purposes,  and  to  sell 
and  dispose  of  such  stock,  or  so  much  thereof  as  should  be  necessary,  when 
and  as  the  court  of  directors  should  think  fit,  and  to  apply  the  said  salary  and 
dividends,  and  the  money  arising  from  such  sales,  towards  satisfaction  ^and 
payment  of  such  debts  and  snms  of  money,  rendering  the  overplus 
(if  any)  to  the  proprietors  of  such  *stock  or  shares :  and  the  parties  [*2943 
thereto  of  the  second  part  appointed  the  accountant  of  the  corpora- 
tion their  attorney  for  the  purpoees  of  such  sales  as  should  be  authorized  and 
directed  by  any  order  or  resolution  of  the  court  of  directors,  and  to  receive 
the  money  arising  thereby,  and  to  apply  the  same  in  the  manner  thereby  di- 
rected  and  agreed :  and,  further,  it  was  thereby  agreed  that,  until  there  should 
be  some  order  or  resolution  of  the  court  of  directors  to  the  contrary,  it  should 
be  lawful  for  each  of  those  persons  to  receive  their  respective  salaries,  and 
the  dividends  upon  their  stock  or  shares,  and  to  sell  and  transfer  their  stock 
and  shares. 

In  February  1821,  a  commissbn  of  bankrupt  issued  against  Timbrell ;  and 
the  plaintifis  were  appointed  his  assignees.  At  the  time  of  the  bankruptcy, 
Timbrell  was  indebted  to  the  corporation  in  852/.  on  a  bond  for  securing  pre- 
mionM  on  certain  insurances  effected  with  the  corporation.  It  did  not  appear 
that  there  had  been  any  order  made  by  the  court  of  directors  for  stopping 
Timbrell's  salary,  or  the  dividends  on  his  shares,  or  for  selling  those  shares. 

The  plaintiffs  insisted  that  they  were  entitled  to  be  paid  the  arrears  of  salary 
and  dividends  due  to  the  bankrupt,  and  to  have  his  shares  of  the  capital  trans- 
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feired  to  them,  as  being  in  his  order  and  disposition  at  the  time  of  his  bank* 
ruptcy.     The  corporation  claimed,  under  the  deed  of  July  181 9»  a  lien  opon 
those  arrears  and  shares  in  respect  of  the  debt  of  8fii2/. 
Mr.  Harne  and  Mr.  Rose  for  the  piaintifis. 

Mr.  Heald.  Mr.  Roupell  and  Mr.  Poison,  for  the  defendants. 
[^295]  *The  Vies  Cbahcblix>b: — ^The  clause  at  the  end  of  the  deed  of  the 
8th  of  July  1819,  expressly  provides  that^  until  there  shall  be  some 
order  of  the  court  of  directors  to  the  contrary,  it  shall  be  lawful  for  every 
director  to  receive  his  salary  and  dividends,  and  to  sell  and  transfer  his  stock 
and  shares.  Previous  to  the  bankruptcy  of  A.  Timbrel!  there  had  been  no 
such  order  of  the  court  of  directors,  and,  at  the  time  of  his  bankruptcy,  there* 
fore,  such  stock  and  shares  were  in  his  order  and  disposition,  and  passed  under 
the  commission  to  his  assignees.  In  respect  of  the  moneys  which  were  due  at 
the  bankruptcy  for  dividends  and  salary,  the  corporation  have  a  right  of  set- 
off; and  the  decree  must  be  for  transfer  of  the  shares  only,  and  for  dividends 
subsequent  to  the  bankruptcy. 


Mason  p.  Robinson. 


1835,  S5th  Apnl^Wai^Conttruetion. 

To  avoid  a  will  for  unoertaintjr,  it  is  not  onoosh  that  the  ditporitkms  is  it  are  ao  abford  and  tm- 

tional  Uiat  it  is  diflienlt  to  beliova  thoy  could  kaTe  bacn  intandad  by  tka  leatator,  boi  it  imiat  bv 

incapable  of  an j  clear  meaninf. 

John  Dixon,  after  devising  his  real  estate  to  trustees,  their  heirs  and  assigns, 
proceeded  as  follows  :  '*  Upon  trust  to  pay  unto  Ann,  the  widow  of  my  son 
Ralph  Dixon,  one  annuity  or  clear  yearly  sum  of  \0L  till  her  death  or  second 
marriage,  which  shall  first  happen,  the  said  annuity  to  be  payable  half-yearly 

at  Michaelmas  and  Ladyday,  the  first  payment  thereof  to  begin  and  be 
[*296]    made  at  such  of  those  days  as  shall  happen  *next  after  my  decease, 

clear  of  all  land-tax  and  other  outgoings ;  and,  subject  as  aforesaid, 
upon  trust  to  pay  and  apply  the  remainder  of  such  rents  and  profits  from  time 
to  time  as  they  shall  yearly  accrue  and  be  received,  and  all  such  rents  and 
profits  from  the  death  or  second  marriage  of  the  said  A.  Dixon,  which  shall 
first  happen,  for  and  towards  the  maintenance  and  education  of  my  grandson 
John  Dixon,  son  of  the  said  Ralph  Dixon,  until  he  shall  attain  his  age  of  twenty- 
one  years ;  but  in  case  he  shall  die  before  he  attains  that  age,  then,  from  his 
death,  to  pay  and  apply  such  rents  and  profits  (or  the  whole  thereof  from  tiie 
death  or  second  marriage  of  the  said  A.  Dixon  as  aforesaid)  for  and  towank 
the  maintenance  and  education  of  my  grand- daughter  Margaret  Faith  Dixon, 
the  daughter  of  the  sakl  R.  Dixon,  deceased,  until  she  shall  attain  her  age  of 
twenty-one  years ;  and  my  will  is,  that  the  receipt  of  the  person  or  persous 
who  shall  have  for  the  time  being  the  care  of  the  persons  of  my  said  grand- 
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children  respectively,  shall  be  a  sufficient  discharge  to  my  trustees  for  the 
money  so  paid  ;  and  from  and  after  my  said  grandson  J.  Dixon  shall  have 
attained  his  age  of  twenty-one  yearn,  or  my  said  grand«>daughter  M.  F.  Dixon 
(surviving  him  as  aforesaid)  shall  have  attained  her  said  age  of  twenty*one 
years,  then  upon  trust  that  my  said  trustees,  the  survivor  or  survivors  of  them, 
or  the  heirs  and  assigns  of  such  survivor,  shall  and  do,  out  of  the  rents  and 
profits  of  the  premises  hereby  devised  to  them,  pay  unto  my  son»  W.  M • 
Dixon,  an  annuity  or  ctear  yearly  sum  of  20L  during  the  term  of  his  natural 
life,  payable  half-yearly,  and  tax  free,  at  Michaelmas  and  Ladyday ;  the  first 
payment  thereof  to  begin  and  be  made  at  such  of  those  days  as  shall  first 
happen  next  after  my  said,  grandson,  J.  Dixon,  shall  have  attained  his 
(age  of  *twenty-one  years,  or  next  after  my  said  grand-daughter  M.  F.    {*307] 
Dixon  (surviving  her  said  brother  as  aforesaid)  shall  have  attained  her 
vaid  age  of  twenty-one  years  \  and>  subject  thereto,  upon  trust  to  pay  and  ap» 
ply  the  remainder  of  such  rents  and  profits  unto  the  said  Ann  Dixon  yearly 
during  the  natural  life  of^the  said  William  Diton,or  until  her  second  marriage, 
which  shall  first  happen  5  and,  from  and  after  the  death  of  my  said  son  William, 
then  upon  trust  that  my  said  trustees>  and  the  survivor  or  survivors  of  them, 
end  the  heirs  and  assigns  of  such  sarvivor>  shall  and  do  convey  and  assure  all 
and  every  the  said  messuages,  latids,  hereditaments  and  premises  (subject  and 
charged  as  aforesaid)  unto  and  to  the  use  of  my  said  grandson  John*  Dixon, 
and  the  heirs  of  his  body  lawfully  to  be  begotten  \  but  if  my  said  grandson 
John  Dixon  shall  happen  to  die  before  the  period  aforesaid,  without  leaving 
lawful  issue  living  at  bis  death,  then  upon  this  further  trust  that  my  said  trus* 
tees.  Or  the  survivors  or  survivor  of  them«  or  Ms  or  her  heirs  or  assigns,  shall 
and  do  pay  the  rents  and  profits  of  the  said  premises  unto  my  said  son  William 
Dixon  for  and  daring  the  t^rm  of  his  natural  life,  first  deddCting  thereout  the 
said  annuity  of  TO/,  for  the  said  Ann  Dixon,  in  case  she  shall  then  remain  th3 
widow  of  the  ?aid  Ralph  Dixon  1  and,  from  and  after  the  death  of  the  said 
WiUiam  Dixoti,  then  upon  trust  to  convey  the  same,  subject  and  enlarged  as 
aforesaid,  to  and  amongst  all  and  every  the  child  or  children  of  the  said 
William  Dixon  laWfnlly  to  be  begotten,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants  i  and)  in  default  of  such  issue,  upon  trust  to 
convey  the  saDne  and  eVery  part  thereof,  subject  as  aforesaid,  onto  and  to  the 
use  of  the  said  Ann  Dixon,  her  heirs  and  assigns  for  ever.'' 

*The  testator  died  in  178^  Ann  Dixon  died  in  1792.  J.  Dixon,  [•29S] 
the  grandson,  died  in  18M,  liaving  long  before  attained  his  age  of 
twenty-one  years^  William  Dixon^  the  son  of  the  testator,  died  in  1820,  and 
the  children  of  Wiliiaitl  Dixon,  at  the  time  of  filing  the  bill,  were  in  the  actual 
possession  of  the  property.  The  only  question  in  the  cause  was,  whether, 
in  the  events  which  had  happened,  the  children  of  William  Dixon  were  well 
entitled  to  the  estate  according  to  the  true  construction  of  the  will,  or  who 
otherwise  was  entitled  thereto  according  to  such  construction,  or  whether  the 
will  was  void  for  uncertainty. 

Vol.  U.  22 
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Mr.  HeaU,  and  Mr.  Wilson,  for  the  plaintiffs. 

Mr.  Hart.  Mr.  Willis f  and  Mr.  Rolfe,  for  the  defendanto. 

The  Vice  Chawcbllor: — It  is  not  enough  to  avoid  a  will  for  uncertainty 
that  the  dispositions,  which  are  plainly  expressed,  are  so  absurd  and  irrational 
that  it  is  difficult  to  believe  that  they  should  have  been  the  real  intention  of 
the  testator.    In  order  to  avoid  a  will  for  uncertaintVi  it  must  be  incapable  of 
any  clear  meaning.    It  is  difficult  to  believe  that  this  testator,  having  given 
an  annuity  of  lOZ.  to  his  daughter-in-law,  A.  Dixon,  for  her  life  or  wtdowhood» 
and  having  given  the  residue  of  the  rents  and  profits  for  the  maintenance  of 
bis  grandson,  J.  Dixon,  until  he  attained  twenty *one»  could  really  have  intend- 
ed that,  when  J.  Dixon  attained  twenty-one,  his  present  interest  should  wholly 
cease,  and  A.  Dixon  should  then  take,  not  her  annuity,  but  the  whole  rents  and 
profits,  and  not  for  her  life  or  widowhood,  but  during  the  life  of  the 
.[*299]    testator's  son,  Williacn,  or  her  widowhood,  and  *that  the  rents  and 
profits  should  not  return  to  John  until  the  death  of  William,  no  provi- 
.sion  being  made  of  the  rents  and  profits  in  case  of  Ann's  second  marriage^ 
But  these  dispositions,  however  irrational  and  inconsistent  with  the  general 
.purposes  of  the  will,  are  clearly  expressed,  and  must  prevail  if  there  is  no 
other  objection.    The  testator,  after  giving  the  whole  rents  and  profits  to  Aon 
Dixon  during  the  life  of  the  testator's  son  William,  or  her  widowhood,  then 
directs  that,  after  the  death  of  William,  the  trustees  are  to  convey  the  estate 
,to  John  Dixon  and  the  heirs  of  his  body ;  but  if  John  Dixon  should  happen 
to  die  before  the  period  assigned,  without  leaving  issue  at  his  death,  then  upon 
4ru8t  to  pay  the  rents  and  profits  to  the  testator's  son  William  during  his  life 
deducting  thereout  the  annuity  of  10/.  for  A«  Dixon  in  case  she  should  not 
have  contracted  a  second  marriage ;  and,  after  the  death  of  William,  then  to 
convey  the  estate,  subject,  to  Ann's  annuity,  to  and  anKMigst  the  chQdreo  of 
William  as  tenants  in  common.    Here  it  is  impossible  to  find  any  clear  mean- 
ing.   After  the  death  of  William,  the  trustees  are  to  convey  to  John  and  the 
heirs  of  his  body ;  but  if  John  be  then  dead  without  issue,  then  tlie  trustees  are 
to  pay  the  rents  to  William  for  his  life,  that  is,  after  the  death  of  William  they 
are  to  pay  the  rents  to  William  so  long  as  he  shall  live,  and  Ann  also  during 
.the  life  of  William  is  to  receive  the  whole  rent,  that  is  to  say  so  long  as  Wil- 
liam shall  live ;  after  his  death  to  receive,  not  the  whole  rents,  but  her  original 
annuity  of  10/.  only.    There  was  plainly  some  error  or  omission  in  copying 
this  will  from  the  rough  draft,  and,  it  being  impossible  to  assign  any  clear 
meaning  to  the  expressions  which  are  now  fdbnd  in  it,  the  will  is  void  for 

uncertainty,  — — 

[*300]       *The  Vice-chancellor  afterwards  allowed  the  parties  to  take  a  case 
for  the  opinion  of  a  court  of  law  upon  the  construction  of  the  will.[l] 

,  [1]  See  tbe  case  of  a  will  so  obicurely  and  inartifioially  diawn  that  the  court  would  derivo  the 
intention  of  the  tesUtor  from  it  no  further  than  the  appointment  of  an  executrix  and  goardian  for 
infant  chUdren.  BayMus  w.  Bayeaux  and  other;  8  Piige,  333.  Bee  further,  Turrur  t,  Frtderiek. 
5  Sim.  466.    BaUr  t.  Nnaton,  3  Bcayan,  113. 
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SOOTT  V.   LlV£8ET. 
189S,  96th  April.— P»w6fM«. 

WlMce  excaptiMit  will  lie  to  a  nuuiUc'i  repoit,  it  mutt  bo  legalmrly  eonfinood  befon  any  order 
can  be  made  upon  it. 

This  was  a  petition  by  a  purchaser  under  a  decree  of  the  court,  stating  an 
order,  by  which  it  was  referred  to  the  master  to  inquire  whether  the  plaintiff 
could  noake  a  good  title  to  the  premises  in  question  ;  that  the  master,  by  his 
report,  had  certified  that  the  plaintiff  could  make  a  good  title  to  the  premises 
in  question,  and 'praying  that  the  master's  report  might  be  confirmed,  and  an 
order  made  for  completing  the  purchase  conformably  thereto. 

Mr.  Spence^  for  the  plaintiffs,  oBjected  that  the  master's  report  had  not  been 
regularly  confirmed^  and  that  therefore  no  order  could  be  made  upon  the 
petition. 

The  Vice-Chancellor  allowed  the  objection,  stating  that  wherever,  as  here« 
exceptions  would  lie  to  the  master's  report,  it  must  be  r^ularly  confirmed  be- 
fore any  order  could  be  made  upon  it. 


*MoNEY  V.  Maclbod.  [•301] 

1825,  28th  Aptii.^Aee9unt.''PMie  fUey. 

Where  the  plaintiff  filed  hie  bill  for  an  account  of  the  captain's  profits  of  a  Toyage  to  India  in  on^ 
of  the  company's  ships,  to  a  share  of  which  the  plaintiff  was  entitled  ander  an  agreement  with  the 
captain,  and  it  was  alleged  by  the  captain's  ezecntors  that  the  agreement  was  made  in  considera. 
tion  of  tho  pkmttff  haviBg  procvBd  for  the  captain  the  ooramand  of  the  ship,  this  court  directed 
an  issue  to  ascertain  the  consideration,  veserTiog  the  question,  whether  such  an  agreement  would 
or  not  be  void. 

This  was  a  bill  filed  against  Captain  Macleod,  and  on  his  death  revived  against 
his  executors,  for  an  account  of  the  profits  of  two  voyages  to  India  made  by 
Captain  Macleod  in  the  East-India  Company's  ship  called  The  Walthamstow. 

Captain  Macleod  having  been  appointed  captain  of  this  ship,  and  Mr.  John 
Hotson  having  been  appointed  the  purser,  the  following  written  agreement  was 
entered  into  between  them  and  the  plaintiff,  bearing  date  the  1st  February  1804. 

*'  We,  the  undersigned,  being  about  to  perform  a  voyage  to  India  in  The  Wal- 
thamstow, do  severally  and  separately  bind  ourselves  to  one  another,  by  an 
obligation  of  honor,  to  engage  in  one  united  concern  for  all  the  expenses  and 
advantages  attendant  thereupon,  and  resulting  from  trade,  purserage  and  pas- 
sengers ;  and  do  agree  that  our  proportions  shall  be  as  follows,  viz :  W.  T. 
Money  two-thirdS|  D.  Macleod  and  J.  Hotson  one-third  between  them,  equally 
to  be  divided;  It  is  further  understood  that  W.  T.  Money  shall  take  out  all 
or  any  part  of  his  family  in  the  said  ship  free  of  all  charge  whatsoever  ;  and  it 
is  agreed  thai  a  due  proportion  of  cash  shall  be  provided,  and  that  for  any  sur- 
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plusage  over  such  proportion  the  party  advancing  it  shall  receive  seven  and  a 
half  per  cent  from  the  concern ;  and  it  is  further  agreed,  that,  if  any  difference 

of  opinion  should  ariset  the  nnajority  shall  decide»  and  from  their  deci« 
[*302]    sion  there  shall  be  *no  appeal  to  any  court  of  law  ^  but,  ia  the  event  of 

death  to  one  of  the  parties,  should  there  arise  a  misunderstanding  be- 
tween the  remaining  two,  such  misunderstanding  shall  be  finally  settled  by 
arbitration  in  the  usual  manner ;  and,  finally,  the  partiea  eoQoeroed  pledge 
themselves  to  keep  this  engagement  secret* 

W.  T.  MoNsr, 
D.  Maclbod, 

J.    HOTSON." 

In  pursuance  of  this  agreement  the  pfaintifT,  with  his  fiimtljr;  sailed  to  India 
in  The  Walthamstow.  Various  sums  to  a  considerable  amount  were  advanced 
by  the  plaintiff  under  this  agreement,  and  various  pecuniary  transactions  took 
place  between  the  plaintiff  and  Captain  Macleod  upon  the  footing  of  this  agree- 
ment, but  the  account  had  not  been  finally  settled. 

On  the  second  voyage  made  by  Captain  Macleod  to  India  in  The  Waltham- 
stow, another  agreement,  nearly  in  the  same  terms,  was  entered  into  between 
the  plaintiff  and  Captain  Macleod  and  Mr.  Hotson ;  and  various  pecuniary 
transactions  had  taken  place  between  the  plaintiff  and  Captain  Macleod  upon 
the  footing  of  this  second  agreement,  but  without  any  finai  settlement. 

Captain  Macleod,  in  his  answer  to  the  original  bill,  did  not  state  any  motive 
for  entering  into  the  first  agreement ;  but  he  stated  that  he  entered  into  the 
second  agreement  at  the  request  of  Sir  Robert  Wigram,  who  was  the  princi- 
pal owner  of  the  ship,  and  had  materially  contributed  to  his  appointment  as 

captain. 
[•303]  *The  executors  of  Captain  Macleod,  in  their  answer  to  the  bill  of 
revivor,  stated  that  the  plaintiff  had  procured  the  command  of  The 
Walthamstow  for  Captain  Macleod,  upon  an  engagement  on  the  part  of  Cap- 
tain Macleod  that  the  plaintiff  should  share  in  the  profits  of  the  appointment 
according  to  the  stipulations  of  the  two  written  agreements,  and  they  insisted 
that  such  agreements  were  therefore  illegal  and  void,  and  that  the  plaintiff,  being 
himself  an  officer  in  the  service  of  the  East-India  Company  (superintendent  of 
marine  at  Bombay)  was,  by  covenant  and  by  the  bye-laws  of  the  ISast  India 
Company,  restricted  from  trading,  and  that  the  agreements  were,  therefore, 
also  void,  and  against  public  policy. 

Sir  R.  Wigram  who  was  examined  by  the  plaintiff  as  a  witness,  stated  that 
Captain  Macleod  was  named  to  the  command  of  The  Walthamstow  chiefly  on 
account  of  the  respect  he  Sir  R.  Wigram  had  for  him,  and  in  consequence  of 
the  good  opinion  entertained  of  his  conduct ;  and  that  the  plaintiff  did  not  ex- 
ert any  influence  with  him,  Str  R.  Wigram,  or,  as  he  ienew  or  believed,  with 
any  other  person,  otherwise  than  in  common  with  other  persons  speaking  very 
highly  of  the  conduct  and  abilities  of  Captain  Macleod  ;  and  that,  to  his  know- 
ledge or  belieft  the  plaintiff  did  not  have,  take  or  receive  any  gratuity,  consi- 
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deratioD,  benefit  or  advaotage  from  Captain  Macleod,  or  any  other  person,  in 
consequence  of  having  exerted  any  iofiuence  to  procure  for  him  the  comnnand 
of  the  ship. 

The  cause  now  came  on  to  be  heard. 

Mr.  Hart,  and  Mr.  H.  Chrantf  for  the  plaintiff: — ^The  influence  of  the  plain- 
tiff in  procuring  the  appointment  for  Mr.  Macleod  could  not  be  the 
consideration  *for  the  agreement,  because  the  appointment  required  [*304] 
the  sanction  of  the  East- India  Company;  and  the  sanction  of  the  ap- 
pointment by  the  company  always  recites  the  recommendation  by  some  in- 
dividual of  the  person  appointed  to  the  command  of  a  ship. 

If  the  agreements  be  illegalt  they  must  be  so,  either,  1st,  by  the  bye-laws  of 
the  East-India  Company ;  or,  8d,  by  the  statute  law ;  or,  8d,  by  the  common 
law. 

I.  The  words  of  the  bye-law  applying  to  the  sale  of  the  command  of  ships 
in  the  East-India  Company's  service,  in  operation  at  the  time  of  these  agree- 
ments, have  no  application  to  this  case.  That  bye-law  is  expressly  confined 
to  the  case  of  the  directors  of  the  company,  and  none  of  the  parties  were  di- 
rectors at  the  time  the  agreements  were  made.  But  even  if  the  bye-law  ex« 
tended  to  persons  not  directors,  it  expressly  refers  to  officers  of  the  company 
in  Europe ;  and  the  office  held  by  the  plaintiff  was  that  of  superintendent  of 
the  marine  at  Bombay.  In  Richardson  v.  Mellish,(a)  it  was  decided  that  an 
agreement  to  resign  the  command  of  an  East-India  ship  in  favor  of  an  indi* 
vidual  under  a  pecuniary  penalty,  was  not  an  infringement  of  the  bye-law. 
These  subjects  are  clearly  such  as  do  not  bind  parties  in  the  situation  of  those 
in  question. 

IL  As  to  the  statute  law,  the  only  statute  applicable  is  the  5  and  6  Ed.  VI. 
c.  18.  But  that  statute  cannot  affect  this  question,  1st,  because  it  does  not 
apply  to  offices  under  the  East-India  Company  ;  and,  2diy,  because 
it  does  not  relate  to  the  brokerage  of  offices,  *but  only  to  actual  buy-  [*d05] 
ing  and  selling  of  offices.  The  statute  49  Geo.  III.  c  158,  s.  1,  which 
extends  to  offices  under  the  East-India  Company,  was  not  passed  at  the  time 
when  these  agreements  were  made,  and  therefore  cannot  affect  them. 

III.  As  to  the  objection  that  the  agreement  is  illegal,  because  it  is  contrary 
to  public  policy  that  such  a  situation  as  the  captain  of  an  East-India  ship  should 
be  matter  of  bargain ;  there  are  two  grounds  on  which  the  supposed  impolicy 
is  put.  The  first  of  these  is  from  the  nature  of  the  East-India  Company.  Lord 
Kenyon's  dictum  in  Blackford  v.  Presion,(b)  that  fhe  East-India  Company  is 
a  limb  of  the  government  of  the  country  is  relied  on  ;  and  it  is  said  that,  being 
a  limb  of  the  government,  the  laws  which  relate  to  the  public  offices  of  the 
government  of  the  country  apply  to  the  officers  of  the  East-India  Company. 
But  in  Richardson  v.  Mellish{c)  Mr.  Justice  Burrough  distinctly  states  that 
the  situation  of  captain  of  an  India  ship  is  not  a  public  office,  but  a  mere  em- 

(«)  2  Bine.  2».  (*)  8  T.  R.  d9b  (u)  9  Bing.  253. 
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ployment  in  the  servioe  of  the  East  Jodia  Company  in  their  aituatton  of  a  trading 
company,  and  not  as  a  territorial  company. .  The  principle  of  public  policy 
therefore^  if  it  has  any  reference  at  all  to  such  a  case,  can  only  apply  to  the 
territorial  officers  of  the  East-India  Company ;  and  Lord  Kenyon's  dictum 
does  not  apply  to  an  officer  who  serves  that  company  in  their  character  of 
traders.  The  expression  of  Lord  Kenyon,  In  Blackford  v.  Presion^  is  a  mere 
dictum,  and  was  not  at  all  necessary  for  the  decision  of  the  case  ;  and  Chief 
Justice  Best,  in  Richardson  v.  MeUish,  refers  to  it«  and  distinguishes 
f  *806]  the  manner  in  which  that  *case  was  pnt  by  Mr.  Justice  Lawrence  and 
Lord  Kenyon.  Secondly,  on  general  grounds  it  is  difficult  to  compre* 
hend  on  what  principle  of  public  policy  the  doctrine  of  brokerage  of  offices  can 
extend  to  transactions  between  private  individuals.  If  it  be  applicable  to  such 
a  case  as  this,  it  must  also  apply  to  employments  in  every  navigation  in  which 
the  public  are  coucerned.  Nor  would  it  stop  there.  It  must  on  the  same 
ground  extend  to  employments  in  stage  coaches,  and  every  species  of  public 
conveyance.  It  must  also  take  in  ail  the  links  of  recommendation ;  not  only 
that  of  the  person  who  recommends  to  the  immediate  patron  of  the  offices,  but 
also  of  all  the  persons,  in  the  most  remote  degree,  through  whom  recommenda- 
tions have  been  given.  If  the  doctrine  were  admitted  in  its  application  to  such 
cases,  there  could  be  nothing  more  injurious  to  the  trade  which  it  is  intended 
to  protect.  But  it  has  been  decided  that  brokerage  of  offices,  in  a  secondary 
degree,  is  not  within  the  principle,  unless  there  be  a  caseof  oppression.  Furtfy 
V.  Slacey.{c) 

The  cases  in  which  the  sale  of  the  command  of  East-India  Company's  ships 
have  not  been  sanctioned  have  proceeded  on  different  grounds,  as  in  The  East' 
India  Company  v.  Nea»e;(d)  Thomson  v.  Thomson  ;(e)  Card  v.  Hope,{f) 

IV.  Even  if  the  agreements  were  illegal  as  against  the  East-India  Company, 
that  is  not  conclusive  against  an  account  as  between  the  parties.  Osborne  v. 
Wiiliams.{g)  The  whole  of  the  defendant's  case  consists  in  setting  up 
[*307]  the  illegality  of  the  agreement.  But  the  ^agreement  itself  is  onerous,  and 
it  appears  on  the  answer  that  the  plaintiff  advanced  above  1,000/*  on 
the  footing  of  its  being  a  valid  agreement.  That  is  enough  to  give  a  right  to 
an  account. 

y.  The  two  adventures,  of  which  an  account  is  sought  by  the  bill,  sprung 
from  two  separate  agreements ;  and,  even  if  the  first  agreement  should  be  held 
objectionable,  the  second  must  be  taken  on  the  grounds  on  which  it  is  put  by 
the  answer  of  Mr.  Madeod,  and  is  then  entirely  unobjectionable.  At  least  as 
to  the  second  agreement,  therefore,  there  is  a  clear  title  to  an  account. 

Mr.  Home^  and  Mr.  Pttrms,  for  the  defendants,  the  executors,  insisted  on 
the  illegality  of  the  agreements,  and  relied  on  Blachford  r.  Preston^  and  Han^ 
ington  V.  Dtu:hasUl{h) 

(0  5  Barr.  3698.        id)  5  Vet.  173.        (e)  7  Tea.  470.        (/)  3  Barn.  &  Cnm.  661. 
(^  18  Yen.  S79.        (A)  1  Bxo.  C.  C.  135.    Mora  oomctlj  reported  3  Swan.  159. 
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Mr.  Sideiottom  appeared  for  the  asaignees  of  Hotsoo,  who  had  become  a 
bankrupt. 

The  Vice-chancellor  observed  that,  as  to  the  second  agreement.  Captain 
Macleod  having  stated  in  his  answer  that  he  had  entered  into  it  at  the  request 
and  out  of  gratitude  to  Sir  Robert  Wigram,  it  was  not  open  to  the  court  to 
impute  to  him  any  other  motive  with  respect  to  it,  and  that  the  plaintiflf  was 
therefore  entitled  to  an  account  of  the  second  voyage :  that,*  not  being  fettered 
by  Captain  Macleod's  answer  with  respect  to  the  first  voyage,  it  did  appear  to 
his  honor  that  the  agreement  of  the  1st  of  February  1804  afforded  in- 
trinsic *evidence  of  an  engagement  between  the  plaintiff  and  Captain  [^308] 
Macleod  to  the  efiect  alleged  in  the  answer  of  the  defendants,  the  exe- 
cutors ;  it  being  wholly  irrational  to  suppose  that  Captain  Macleod  would  give 
to  the  plaintiff  much  the  greater  share  of  the  profit  of  his  command  without 
some  powerful  inducement ;  and  no  other  inducement  being  suggested  by  the 
plaintiff  except  the  assistance  as  to  the  advance  of  money,  which  it  was  said 
be  might  derive  from  his  connection  with  the  plaintiff,  but  which  was  not  stipu- 
lated for  in  the  agreement,  and  could  be  no  adequate  inducement ;  and  that  the 
obligation  of  honor  and  the  condition  of  secrecy,  which  were  to  be  found  in  the 
agreement,  were  clear  evidence  that,  in  the  opinion  of  the  parties,  the  transac- 
tion was  not  of  a  nature  which  would  bear  the  light. 


The  Vice-chancellor  directed  an  issue  to  be  tried  at  law  as  to  the  firat 
agreement,  in  the  following  terms: — ^"Whether  the  agreement  of  the  Ist  of 
February  1804,  in  the  pleadings  mentioned,  was  entered  into  by  the  late  de^ 
fendant,  Donald  Macleod,  either  wholly  or  partly  in  consideration  of  assistance 
rendered  or  supposed  to  be  rendered  by  the  plaintiff  to  the  said  late  defendant, 
in  procuring  for  the  said  late  defendant  the  command  of  the  slvp  Walthamatow 
in  the  said  agreement  named.''[l]^ 


•TYLua  V,  Dratton.  [*309] 

1825,  2d  May.— Praef tee.— Pro<2«ctton  0/  Detdt, 

If  a  bill  M  filed  to  Bet  aside  a  conveyanca  on  the  ground  of  fraud,  the  eourt  will  not,  on  moUon,  or- 
der a  production  of  the  eonveyanoe. 

The  object  of  the  bill  was  to  set  aside  a  sale  and  conveyance  of  certain 
estates  made  by  Griffith  Jenkins,  deceased,  the  plaintiff's  nephew,  to  the  defen- 
dant, as  having  been  obtained  for  aninadeqnate  consideration  by  taking  fidvan- 

[1]  An  agreement  founded  on  a  consideration  against  public  policy  whether  for  the  whole  or  part 
only,  ifl  Toid ;  as  an  association  to  buy  and  sefl  public  lands  of  the  goyemment,  and  to  prevent  a  hit 
eompetltion.  Oatrii^rton  ▼.  CmtUr,  8  Stmr.  (Akbuu,)  Rtpu  ItS.,  80  au  agreenient;betWMatw» 
persons,  not  to  bid  againat  each  other,  at  a  sheriff's  iak,  but  to  diyido  the  profits.  HawUy  t. 
Crtmk&tt  4  Cow*  719* 
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tage  of  the  inexperience,  imbecility  of  mind,  and  embarrassed  circumstances 
of  the  vendor.  The  bill  alleged  that  the  plaintiff,  on  her  nephew's  decease, 
became  entitled  to  these  estates  under  the  settlement  on  the  marriage  of  her 
late  father  and  mother,  and  charged  that  the  defendant  wAs  tn  possession  of 
that  settlement,  and  of  other  deeds  and  documents  relating  to  the  estates,  and 
to  the  sale  and  conveyance  to  him,  and  required  him  to  set  forth  a  schedule 
thereof.  The  answer  denied  all  the  allegations  of  fraud  in  the  bilK  The  sche- 
dule annexed  to  it,  set  forth,  as  required  by  ihe  bill,  a  list  of  the  title-deeds, 
the  settlement,  and  the  defendant's  purchase-deeds^ 

The  plaintiflT  now  moved  for  the  production  of  all  the  deeds  mentioned  in 
the  schedule^  or  such  of  them  as  the  court  should  be  of  opinion  that  he  was 
entitled  to  inspect. 

The  only  deeds  which  the  defendant  objected  to  produce  were  the  purchase- 
deeds. 

Mr.  Agar,  Mr.  Sugden,  and  Mr.  Farrar,  for  the  plaintiff,  contended  that 
the  purchase-deeds  ought  to  be  produced,  and  cited  Taylor  v«  Jlft7« 
[♦810]  ner,(a)  Beckford  v.  *fViIdman,(b)  The  Princess  of  Wales  v.  td^rd 
Liverpool,{c)  and  Balch  v.  Symes,{d)  and  relied  on  the  following  pas- 
sage of  the  judgment  in  the  last  case  I  **  Where  a  deed  is  sought  to  be  im- 
peached,  the  plaintiff  is  entitled  to  have  it  produced)  and  no  Hen  can  protect 
the  defendant  from  producing  it ;  for  it  is  ihe  object  of  the  suit  that  the  deed 
may  be  declared  a  nullity.^  They  added  that  it  Was  common,  in  tithe  bills, 
to  allege  thai  deeds  and  other  documents  were  in  the  possession  of  the  defen- 
dant, from  which  it  would  appear  that  the  plaintiff  was  entitled  to  tithes  in 
kindk 

Mr»  Heald,  for  the  defendant,  distingtlished  Taylor  v.  Milner,  and  Beckford 
▼.  Wildman,  from  the  present  case,  saying  that  the  motion  in  the  former  was 
for  the  production  of  letters  only,  and  had  nothing  to  do  with  deedsi  and^  in 
the  latter,  to  have  deeds  impounded  in  the  master's  office  until  the  hearing; 
he  added  that  the  court  would  never  compel  a  production  of  deeds  if  the  an- 
swer denied  that  the  plaintiff  had  any  title  to  the  relief  prayed  by  his  bill ;  that 
here  all  the  allegations  of  fraud,  and,  consequently,  the  whole  equity  of  the 
plaintiff,  were  entirely  denied  ;  and  that,  if  this  motion  were  granted,  a  person 
who  wanted  to  see  a  deed  belonging  to  another  for  the  purpose  of  picking  a 
hole  in  it,  would  have  nothing  to  do  but  to  file  a  bill  containing  a  fictitious  case 
of  fraud,  and  then  to  move  for  the  production  of  the  deed. 

The  Vice-Chancellor  said  that,  where  a  defendant  referred  to  his  schedule 
as  containing  all  deeds,  papers,  &c«  in  his  custody  or  power  relatmg  to  the 
matters  in  question,  there  the  plaintiff  was  entitled  to  the  inspection  of 
[*311]  all  such  deeds,  papers,  &c.  as  of  course  t  unless  ''it  appeared,  by  the 
description  of  any  particular  instrument  in  the  schedule,  or  by  affida** 
vit,  that  it  was  evidence,  not  of  the  title  of  the  plaintifl^  but  of  the  defendant, 
or  that  the  plaintiff  had  otherwise  no  interest  in  its  production ;  and  he  or* 

(a)  11  Yes.  41.  (&)  16  V90. 438.  (c)  1  Swftn.  114.  {d)  1  Torn  87. 
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dered  the  defendant  to  produce  all  the  deeds  mentioned  in  the  schedule,  except 
the  purchase*deeds.[l] 

[1]  Lord  Comm'r  ShsdweH  dividet  eates  of  thii  deieription  into  three  elftnev:  **  1.  Where  the 
docementtf  are  not  referred  to,  hat  are  admitted  to  be  in  the  defeodanl't  poeioipion,  there  the  qoee« 
lion  wheUier  the  defendant  aliall  prodooe  Uiem  or  net  is  determined  by  oonaidering  whether  the 
documcnu  do  or  do  not  relato  to  the  title  of  the  plaintiff  If  they  relato  lolely  to  the  title  of  the 
defendant,  in  that  caeo  the  order  for  production  ie  not  made ;  on  the  other  hand  if  they  are  mate* 
rial  to  the  plaintiff's  eaao,  the  jsoort  will  order  their  prodoctioo.  Plaintifie  could  only  call  for  ihoie 
papers  in  which  they  had  shown  that  they  had  a  common  intereat  with  defendant.  9.  In  the  case 
where  the  doearoenta  ue  referred  to,  and  not  admitted  to  he  in  the  defendant's  possession,  it  is  per* 
icoUy  clear  tlmt  the  court  cannot  order  production  uniesc  ii  tnms  oat  that  the  docamenta  sUted 
not  to  bo  in  the  possession  of  the  defendant  happen  to  be  in  the  hands  of  some  person  over  whom 
the  defendant  evidently  has  control.  3.  A  third  cUss  of  cases  is  wh«re  the  contents  of  instramcnts 
are  in  part  stated  in  the  answer,  and  referred  to  for  greater  eertelnty.**  After  an  examination  of 
aotboritiee  the  Lord  Corom'r  prdoeeds :  **  It  appears  therefore  upon  a  review  of  the  cases,  to  b» 
perfectly  settled,  that  where  a  defendant  in  his  answer  states  a  document  shorUy  or  partially,  and 
for  the  sako  of  );reater  caution  refers  to  the  document  in  order  to  show  Uiat  the  effect  of  the  doco. 
ment  has  been  accurately  stated,  in  such  a  case  the  court  will  order  the  document  to  be  produced.** 
Again:  •«  It  seems  to  be  consistent  with  jostioe,  that  if  the  defendant  makes  a  document  a  part  of 
his  answer,  the  plaintiff  is  entitled  to  know  what  that  document  is,  beeaoee  he  has  a  right  at  the 
hearing  to  read  such  parte  of  the  defendant's  answer  ss  he  thinks  fiL  It  is  to  bo  obeerved  also,  that 
if  the  plaintiff  should  think  proper  to  amend  his  bill,  and  require  the  deed  to  be  set  forth  at  length, 
it  would  be  a  matter  of  course  that  the  deed  should  be  so  set  forth."  Hardman  r.  Bllamea^  3 
Mylne  &  Keeno,  733.  MThere  the  bill  alleged  eertein  svispicbus  oircumstences,  appearing  on  tlie 
deed,  constituting  the  defendant's  title,  which  it  waa  sought  to  impeach  for  fraud,  and  the  defend^ 
ant  answered  that  he  was  a  purchaser  for  valuable  considentmn  without  noUce  of  the  fraud,  yet 
as  he  did  not  in  his  answer  deny  that  he  had  notice  of  those  circomstonces,  the  dead  was  ordered 
to  be  produced :  for  **  a  purchaser  for  valuable  consideration  is  bound  to  answer  alt  the  allegations 
that  tend  to  show  that  he  had  notice  of  the  fraud."  Ktttnedf  v.  Grten,  6  Sim.  6.  It  is  not  a 
sttflBisiani  objection  to  the  production  of  papers,  to  tha  prodoctwn  uf  which  under  the  general  role, 
as  being  referred  to  in  the  answer,  the  plaintiff  would  be  entitled,  that  they  might  disclose  the 
names  of  witnesses  intended  to  bo  examined,  and  evidence  intended  to  be  given  on  behalf  of  the 
defondant  in  eertein  actions  at  law,  and  in  ihe- present  niit  which  was  a  bill  of  dincovery,  in  aid 
to  a  defence  to  an  action  at  law ;  hot  the  defendant  will  be  ptoteeted  as  to  communications  be* 
tv^een  himself  and  his  professional  advisers,  SUrey  v.  M^rd  Lennox f  I  My  hie  Se  Cmig,  5^  Vhte 
Hawk  V.  Kemp,  3  Beav.  888,  AiUrney^QeneroL  v.  Sirutt^  3  Beaf .  396.  Embury  v.  Bunbmry^  3 
Beav.  173.  Morrice  v.  Swahy,  3  Beav.  500.  Farquhareon  v.  Bnlfovr^  Turn.  &,  Ruse*  184.  Hugkee 
T.  Biddulph,  4  Russ.  KM).  Pureone  v.  Roherteon,  3  Keen,  605.  Welford  v.  Steinikorp,  3  Beav. 
587.  Storey  v.  L%rd  Lennox,  at  the  Rolls,  1  Keen,  341.  Bolton  v.  Corporation  of  Liverpool,  \ 
MyL  &  K.  88.  NUe  v.  RaUmay  Co.,  3  Keen,  76.  S.  C.  3  MyL  Sl  Cr.  355.  Curlfng  v.  Perring^ 
3  Myl.  dt  K.  380.  Greenlaw  v.  King,  1  Beav.  187.  Adome  v.  Fieker^  3  MyL  &  Cr.  53a  Boweo 
V.  i^rnie,  id.  633.  When  the  defendant  by  his  answer  admite  the  posseesion  of  books  and  papcn 
relating  to  the  matten  in  question,  but  stetes  that  they  are  in  constent  use  hi  his  business,  and 
necessary  for  that  purpose ;  the  court  only  ord^n  in  the  first  instence,  that  they  shall  be  produced 
to  the  philntiff,  at  the  place  of  business  at  which  they  are  stated  to  be  m  use ;  leaving  it  open  to 
the  plaintiff  if  he  does  not  obtoln  a  satisfaolory  inspeetkni  of  them  there,  to  apply  to  the  court  for 
a  further  order.  Grnne  v.  Cooper,  4  Myl.  Sl  Cr.  363.  The  defendant  is  entitled  to  seal  op  soch 
parts  of  books  of  account  as  he  swean  have  no  relatkm  to  the  matten  in  controversy.  Napier  ▼• 
StapUe,  3  MolL  370. 
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Hemming  v,  Gurbet. 

1825.  6th  Uhy.—Will.'-Consirtieiion, 

An  BnmiUy  of  2002.  was  bequeathed  to  A.,  provided  he  paid  9,000/.  doe  to  the  tevtttor ;  bat  if  be 

paid  l,000i  then  an  annuity  of  100/.,  with  a  recommendation  to  the  ezecittor  to  lean  on  the 

side  of  mercy,  aud  to  be  liberal  to  him.    A.  paid  off  1,400/.   The  executor  {who  was  also  reiidoary 

legrmtee)  paid  the  annuity  of  200/.  durin|;  his  life,  and  waived  in  writing,  but  did  hot  formally  re. 

lease,  the  remainder  of  the  debt ;  his  execator  may,  notwithstanding,  withhold  the  annotty  ontS 

the  remainder  of  the  debt  is  paid ;  Semhle, 
Held,  that  a  second  will  was  made,  if  not  wholly,  yet,  as  to  the  greater  part,  in  snbstttution  of  the 

first,  from  the  similarity  of  the  form  and  expressions  of  the  two  instruments,  and  of  the  annaitiet 

and  legacies,  and  from  the  gifts  of  two  estates  specifically  devised. 

Thomas  HEMMmo,  by  his  will,  gave  an  annuity  of  100/.  a  year  to  .the  plaiiH 
tiflf,  Richard  Hemming,  for  his  lire,  and  appointed  George  Hemming  his  exe- 
cutor and  residuary  legatee.  He  afterwards  made  a  codicil  to  his  will  in  the 
words  following :  ''  I  do  hereby  give  and  bequeath  to  my  nephew  Richard 
Hemming,  the  further  sum  of  200/*  per  annuip  in  addition  to  what  I  have  al- 
ready given  him  by  my  will,  provided  he  discharges  the  bonds  he  now  stands 
indebted  to  me,  which  now  amount  to  upwards  of  2000/. ;  and  if  in  case  he 
shall  pay  off  1,000/.  of  what  he  stands  indebted  to  me,  in  that  case  he  will  be 
to  receive  of  my  executor  100/.  per  annum,  but  I  recommend  my  executor  to 
lean  on  the  side  of  mercy  to  him,  and  if  be  reforms  his  life  to  be  liberal  to- 
wards him.'*  The  testator  died  in  the  year  1801. 
[*312]  *Thc  plaintifT  paid  lo  the  testator  in  his  lifetime  1,400/.  in  part  of 
the  sums  due  pn  the  bonds,  and,  after  the  death  of  the  testator,  George 
Hemming  agreed  to  pay  to  the  plaintifT  the  full  annuity  of  200/.  under  the 
codicil,-  and  to  waive  all  further  claim  in  respect  of  tlie  2,000/.  This  agree- 
ment was  evidenced  by  the  following  memorandum,  signed  by  George  Hem- 
ming, in  the  book  of  his  executorship  account :  **  I  presume  Richard  Hemming 
has  paid  off  1 ,400/.,  but  I  wish  to  waive  all  further  claims  respecting  the  2,000/., 
and  to  allow  him  the  full  amount  for  life  of  200/.,  and  the  100/.  in  the  wilt, 
making  300/.  per  annum.     Witness  my  hand,  George  Hemming." 

George  Hemming  afterwards  advanced  200/.  to  the  plaintiff,  to  enable  him  to 
purchase  two  tontine  shares  for  his  children,  and,  upon  that  occasion,  it  was 
agreed  that  the  200/.  should  be  considered  as  a  purchase  of  20/.  a  year,  part  of 
his  annuity,  and  that,  from  thence,  he  should  be  paid  280/.  per  annum  in  lieu  of 
800/. :  whereupon  the  following  entry  was  made  by  George  Hemiping  in  th6 
book  of  his  executorship  account. 

••  Richard  Hemming  having  received  200/.  for  the  purpose  of  purchasing 
two  shares  for  his  children  in  Mr.  Drew's  tontine,  for  which,  as  his  annuity 
was  only  on  his  life,  20/.  per  annum  was  deducted.** 

George  Hemming  continued  to  pay  the  280/.  per  annum  to  the  plaintiff,  and 
died  in  1807,  having  left  two  testamentary  papers.  The  first  of  these  papers 
was  dated  on  the  28th  of  May  1780,  and  was  as  follows: 
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*'  In  the  name  of  God,  amen.  I»  George  Hemming,  of  Bond-street,  in 
the  city  of  Weatminister,  goldsmith,  being  ^of  perfect  mind  and  [^SIS] 
memory,  make  this  my  last  will  and  testament ;  Imprimis,  I  bequeath 
to  my  dear  and  faiihrul  wife,  Anne  Hemming,  500/.  sterling,  per  annum,  for 
her  life,  to  be  placed  in  and  payable  out  of  the  long  annuities,  and  to  stand  in 
her  name,  and  in  the  names  of  my  father,  Thomas  Hemming,  and  my  friends 
Thomas  Ludbey  and  James  Gurrcy,  in  trust  for  the  use  of  my  wife  for  her 
life,  payable  half-yearly  ;  and  at  her  decease  to  my  father,  Thomas  Hemming, 
for  his  life,  remainder  to  my  cousin,  Richard  Hemming,  son  of  my  uncle 
Greorge  Hemming,  and  absolutely  for  his  use,  upon  his  attaining  twenty- five 
years  of  age,  if  the  forenamed  parties  are  dead,  till  that  time  in  the  same  trusts, 
the  party  interested  to  choose  a  new  trustee  upon  the  death  of  either  taking 
place. 

To  Eleanor  Gurrey,  wife  of  the  aforesaid  James  Gurrey,  1  beqiiealh  60/.  ster- 
ling per  annum,  for  her  life,  out  of  the  long  annuities,  and  in  the  same  trusts 
as  above,  remainder  of  the  term  after  her  death  to  the  children  of  Eleanor 
Gurrey,  by  James  Gurrey,  share  and  share  alike,  upon  their  becoming  of  age 
each  child  lo  have  their  respective  share  transferred  to  them ;  but  the  forego- 
ing devise  is  not  lo  take  place  except  James  and  Eleanor  Gurrey  do  assign 
their  share  in  an  estate  called  the  Barrow  to  John  Weaver,  and  his  wife,  as  is 
after  directed,  in  the  fullest  manner  in  their  power. 

To  Jane  Gilley  and  Benetla  Gilley  I  do  bequeath  50/.  per  annum  lo  each  of 
them  for  life,  in  the  same  trusts  as  aforesaid  ;  but  in  both  instances  the  name 
of  the  parties  intended  to  be  benefited  to  stand  in  the  bank  books  with  the  trus- 
tees ;  and,  in  case  of  the  death  of  either  Jane  or  Benettn,  the  de- 
ceased's interest  for  *ihe  remainder  of  the  term  to  go  to  my  wife  ab-  [*314] 
solurely,  and  at  her  disposal ;  but,  in  case  of  her  death  previou.o,  then 
to  Thomas  or  Richard  Hemming,  as  before. 

To  Catherine  Gilley,  250/.  sterling,  provided  she  assigns  all  her  interest  in 
the  Barrow  to  John  Weaver  and  wife  ;  and  I  recommend  tier  to  place  it  in 
the  long  annuities  for  her  life,  and  convey  it  to  her  children,  if  any,  as  she  may 
be  married  for  aught  1  know ;  and  if  so,  I  hope  happily,  believing  her  deser- 
ving :  to  John  and  Mary  Weaver  I  bequeath  the  share  of  James  Gurrey  and 
wife,  Catherine  Gilley,  and  the  two  shares  I  bought  of  Jane  and  Benelia  Gil- 
ley :  and  I  request  my  wife  will  assign  her  share  in  the  Barrow  estate  abso- 
lutely to  John  and  Mary  Weaver,  for  their  joint  lives, and,  at  their  decease,  to 
their  children  equally  ;  but  I  recommend  them  to  sell  the  estate ;  but  if  so, 
they  must  place  the  nrK>ney  in  the  trusts  aforesaid,  for  the  use  of  their  children 
at  their  death,  nnd  when  of  age,  or  forfeit  this  bequest. 

To  my  wife's  five  sisters  50/.  each,  over  and  above  all  the  foregoing  bequests, 
they  giving  up  all  papers  they  may  hold  respecting  payment  of  money,  espe- 
cially Jane  and  Benetta. 

To  my  dear  wife,  my  estate  at  Edgwaro,  absolutely,  as  she  seemed  fond  of 
it ;  bnt  request  she  never  builds  thcni  to  m^kc  a  residence,  knowing,  although 
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she  likes  it  now,  it  would  not  be  suitable  for  to  reside  nt.     If  she  docs  not  part 

with  it,  I  recommend  it  to  be  left  by  her  to  Richard  Hemming. 
[*dl5]        I  leave  to  Felix  Yaughan,  son  of  Samuel  Vaughan,  *500/.  in  the 
same  trust,  till  of  age,  then  absolutely,  hoping  he  wil!  be  advised  by 
my  trustees. 

1  leave  to  Thomas  Laver,  as  some  return  for  his  father's  faithful  services, 
500/.  in  the  same  manner  as  I  have  done  above  to  Felix  Vaughan. 

To  my  respected  friend,  Alexander  Baxter,  esquire,  a  piece  of  plate  of  100 
guineas  value,  if  he  be  alive  at  my  decease. 

To  Mary  Mapletoft,  and  Beatrix  Peirce,  eaeh  200  guineas,  for  their  sole  use 
and  benefit. 

To  my  dear  wife  3,000/.  absolutely  at  her  disposal,  and  to  her  sole  use. 

To  my  dear  father,  my  share  of  Ingatestone  estate;  and  to  him,  Thomas 
Ludbey,  and  James  Gurrey,  my  three  executors,  500/.  each,  and  likewise  to 
my  wife  ail  my  household  furniture,  pictures,  and  whatever  I  may  die  possessed 
of,  the  rest  and  residue  of  all  my  efiects,  appointing  her  to  act  as  trustee  in 
conjunction  with  the  above-named,  believing  firmly  she  will  benefit  and  show 
kindness  to  all  those  she  knew  I  esteemed,  or  that  were  deserving.  I  likewise 
bequeath  my  esteemed  friend  John  Brewster,  esquire,  100  guineas.  If  his 
death  takes  place  previous  to  mine,  then  equally  to  his  children. 

As  to  my  wife,  if  she  does  marry  again,  which  1  by  no  means  disapprove  of,  I 

hope  she  will  gain  one  deserving  her,  and  that  will  esteem  her  as  she 

[*316]    deserves ;  only  advising  her  to  have  her  fortune  settled  upon  her  *and 

her  children  previous  to  marriage.    Witness  my  hand  this  26th  of 

May,  1780." 

The  other  paper  was  as  follows: — **  August  26th.  1780. — I,  Greorge  Hem- 
ming, of  Bond  street,  goldsmith,  being  of  sound  mind  and  memory,  do  make 
and  ordain  this  to  be  my  last  will  and  testament.  Imptiniis,  I  bequeath  to  my 
dear  wife  Ann  Hemming,  formerly  Ann  Gillcy,  so  much  money  as  will  pur- 
chase 500/.  sterling,  per  annum,  in  the  long  annuities,  granted  by  government, 
and  the  income  thereof  to  be  received  by  the  said  Ann  Hemming  during  her 
life,  for  her  own  use  and  benefit,  and,  ai  her  death,  to  my  child  or  children, 
for  their  own  use  and  benefit,  equally.  In  default  of  issue,  then  to  my  father 
Thomas  Hemming,  for  his  life,  and  at  his  death  to  go  to  my  nephew  Richard 
Hemming,  (of  the  remainder  of  the  term,  or  absolutely  at  his  disposal,  when 
the  said  Ann  and  Thomas  Hemming  arc  both  dead  ;  the  principal  at  my  death 
to  be  placed  in  the  names  of  Ann  Hemming,  my  wife,  my  dear  father  Thomas 
Hemming,  my  valued  friend  Thomas  Ludbey,  and  my  worthy  kinsman,  James 
Gurrey,  in  trust  for  the  said  Ann,  or  my  children,  and  Thomas  Hem-  £. 
ming,  during  their  lives  respectively  ;  supposed  at  or  about  •        9,000 

I  bequeath  to  my  nephew  Richard  Hemming,  after  the  four  following 
shares  are  purchased  and  assigned  over  to  my  executors,  all  the  es- 
tate called  the  Barrow,  in  the  county  of  Hereford        •        .        •        1,000 
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I  bequeath  to  Joh4i  arni  Mary  Weaver,  200/.,  provided  they  assign  their 

share  and  riglit  in  the  Barrow  estate  lo  my  executors      .  200 
[*317]    *I  likewise  bequeath  to  the  said  Mary  Weaver  50/.  per  annum 
in  the  long  annuities,  for  her  life,  and,  at  her  death,  to  the  is- 
sue of  her  body  by  John  Weaver ;  in  default  of  issue,  then  at  her  dis- 
posal      900 

I  bequeath  to  James  and  Eleanor  Gurroy,  in  like  manner,  200/.  for  their 

share  in  the  Barrow  estate 200 

I  bequeath  to  Eleanor  Gurrey,  wife  of  James  Grurrey,  50/.  per  annum  in 
the  long  annuities,  for  her  life*  and,  at  her  death,  cqu.illy  to  the  issue 
she  may  have  by  James  Gurrey  ;  in  default  of  such  issue  then  at  her 

disposal •         .        .         •       900 

To  Jane  Gilley  I  bequeath  50/.  per  annum  in  the  long  annuities,  abso- 
lutely at  tier  disposal,  in  lieu  of  any  other  annuity  I  may  have  granted 

to  her 900 

To  Benetta  Gilley  I  bequeath  50/.  per  annum  in  the  long  annuities,  at 

her  disf^sal,  in  lieu  of  any  other  annuity  I  may  have  granted  to  her      900 
To  Catherine  Gilley,  sister  of  the  before- named,  I  bequeath  800/.  pro- 
vided she  do  oKike  a  good  assignnnent  of  her  share  of  the  Barrow    .      300 
To  my  dear  wife  200/.  for  the  same  purfKise      •        .        .        •        .      200 
To  my  dear' wife  Ann  Hemming  I  leave  my  estate  of  meadow  land  at 
Edgware  in  Middlesex,  for  her  sole  use  and  benefit,  but  do  not  re- 
commend her  to  build  at  or  reside  there ;  if  she  finds  that  my  nephew 
Richard  Hemming  is  deserving,  then  she  may  leave  it  to  him,  if  she 
approves:  but  if  I  should  leave  issue,  then,  after  my  wife's 
[*318]       decease,  I  will  *and  devise  this  estate  to  the  said  issue  for 

ever .         .        .    1,500 

To  my  dear  wife,  Ann  Hemming,  I  leave  my  house  in  Tottenham  Court 

Road     ............      850 

I  leave  to  my  dear  wife,  to  be  paid  to  her  within  one  month  from  my 
decease,  200/.,  and  desire  that  all  the  bequests  that  relate  to  her  may 
be  settled  as  soon  as  possible  after  my  decease,  in  order  that  she  may 

be  in  the  receipt  of  her  income 300 

To  Felix  Vaughan,  my  nepliew,  to  be  placed  in  trust  till  of  age  •        .      500 
To  Richard  Hemming,  my  nephew,  in  the  same  manner     .        .  500 

To  Thomas  Lavor,  son  of  Benjamin  Laver,  as  a  token  of  my  esteem, 

in  trust  till  he  is  of  age «    .        •         •       500 

To  my  respected  friend  Alexander  Baxter,  Esq.  a  piece  of  plate,  if  he 

is  alive,  value  of  100  guineas 105 

To  Beatrix  Pierce  and  Mary  Mapletoft,  for  their  sole  use,  100  guineas 

to  each 210 


£  18,865" 
Ii  will  be  observed  that  the  concluding  part  of  the  first  wilt  was  wholly  omit* 
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ted  in  the  second,  which  contained  no  appointment  of  executory  nor  any  re* 
siduary  bequest-  Both  these  papers  were  proved  in  the  ecclesiastical  court 
by  the  executors  named  in  the  first  of  them. 

After  the  death  of  George  Hemming.  Anne  Hemminfi:,  his  widow,  continued 
to  pay  to  the  plaintiff,  Richard  Hemming,  the  annuity  of  280/.  per  annum  un- 
der the  will  of  Thomas  Hemming.    She  died  in  1618. 
[*319]        *The  present  suit  was  instituted  by  Richard  Hemming  against  the 
personal  representatives  of  Thomas  Hemmingf  Greorge  Hemming  and 
Anne  Hemming,  for  the   purpose  of  enforcing  the  payment  of  the  annuity  of 
2807.  under  the  will  of  TJiomas  Hemming  ;  and  also  of  the  two  annuities  of 
500/.  each  under  the  two  testamentary  instruments  of  George  Hemming,  which 
the  plaintiflT  insisted  were  cumulative. 
Mr.  Hart,  and  Mr.  Perkinst  for  the  plaintiflT: — 

1st.  As  to  the  annuity  of  280/.,  the  acts  of  George  Hemming  amount  to 
an  actual  release  of  the  debt.  It  would  be  contrary  to  all  the  principles  of 
equity  to  allow  an  executor  to  enforce  payment  of  a  debt  which  the  testator 
himself,  under  his  hand,  has  declared  he  did  not  intend  to  claim.  But  especi- 
ally under  the  circumstances  of  this  case,  considering  the  expressions  in  the 
will  of  Thomas  Hemming,  and  the  written  declaration  of  Greorge  Hemming, 
the  court  cannot  consider  the  executor  entitled  to  set  up  any  demand,  in  re- 
spect of  that  debty  against  the  plaintiff.{l] 

2dly.  As  to  the  annuities  of  500/.  each  given  to  the  plaintiff  by  each  of  the, 
two  testamentary  papers,  that  given  by  the  latter  paper  cannot  be  considered 
as  a  Substitution  of  the  annuity  given  in  the  former,  as  there  is  not  that  double 
coincidence  which  has  been  held  necessary  to  enable  the  court  to  decide  that 
the  latter  gift  was  a  substitution  for  the  former.  Hurst  v.  Btach,(a)  Attor^ 
ney  Oeneral  v.  HarUy^ip)  Oillespie  v.  Alexander.(c) 

Mr.  HeaU,  Mr.  Boteler^  and  Mr.  Wigramjor  the  defendant,  were 
[•320]  desired  by  the  Vice-Chancellor  to  *confine  themselves  to  the  first 
point,  as  to  the  annuity  of  2H0L 
There  has  been  no  act  amounting  to  a  release  of  the  debt  due  by  the  plain- 
tiff. The  memorandum  of  George  Hemming  is  not  sufficient.  It  would  not 
have  bound  himself,  and  therefore  cannot  be  held  to  bind  his  eteoutors.  The 
result  of  repeated  decisions  is,  that  no  act  of  bounty  which  has  not  been  perfect- 
ed by  a  testator,  can  be  held  to  avail  against  his  executor.  Adams  v.  Clax^ 
tont{d)  Hooper  v.  Ooodmin,{e)  Colleen  v.  Missing,(f) 

The  Vicb-Chancbllor  : — It  is  plain  that  it  was  not  the  purpose  of  G.  Hem- 
ming, or  of  his  widow  and  residuary  legatee,  A.  Hemming,  to  epforce  the 
payment  of  the  money  remaining  due  from  the  plaintiff  on  his  bonds,  as  the 
condition  of   his  being  entitled  to  the  full  annuity  of  260/.  under  the  will  of 

(a)  5  Madd.  351.  (b)  4  Madd.  263.  (c)  Ante,  p.  145. 

{d)  6  Vet.  226.  (e)  1  Swan.  4c»5.  (J)  1  Madd,  176, 

[1]  At  to  precatory  worda  in  a  wiH,  yide  Hardwood  v.  West^  1  Sim.  Jc  Stu.  388,  and  notet,  ibid. 
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J.  Hemming;  but  it  »  quite  another  question  whether  any  act  was  done 
which  could  conclude  their  representatives  from  etiforcing  such  claim.  It  does 
not  appear  whether  the  bonds  for  2,000/.  were  ever  delivered  up  to  the  plain- 
tiiT,  or  cancelled  or  destroyed,  and  1  shall  therefore  direct  an  inquiry  before 
the  master  qpon  those  points,  with  liberty  to  the  master  to  state  any  circum* 
stances  specially. 

With  respect  to  the  plaintifTs  claim  of  two  annuities  of  500/.  each,  under 
the  two  testamentary  papers  of  6.  Hemming,  I  am  of  opinion  that  the 
second  instrument  was  not  made  as  an  addition  to,  but  as  a  ^substitu-  [*d21} 
tion  for,  the  first,  if  not  wholly,  at  least  in  the  greater  part,  and  plain- 
ly as  to  the  annuities  in  question.  This  is  evident  fi'om  comparing  the  form 
and  expression  of  the  two  instruments,  from  the  general  similarity  of  the  two 
annuities  and  legacies,  and  from  the  particular  gifts  of  the  Barrow  and  Edg- 
ware  estates. 

Declare,  therefore,  that  the  plaintiff  is  entitled  to  one  annuity  of  500/.  only 
under  the  will  of  G.  Hemming.[l]  f 


Mellor  v.  Hall. 


1835,  GUi  and  13th  May.— Protfftctf. 

A  defeodant,  againat  whom  an  attachment  bad  iaaned  for  want  of  an  anawer,  tendered  the  eoatf 
of  the  contempt,  and  then  filed  a  demurrer.    The  demurrer  was  ordered  to  be  taken  off  the  file« 

Tub  time  for  answering  having  expired,  and  the  defendant  not  having  ob- 
tained an  order  for  further  time,  an  attachment  was  issued  against  him.  The 
defendant  afterwards  tendered  to  the  plaintiff  the  costs  of  his  contempt,  and 
then  put  in  a  general  demurrer. 

Mr.  Skirrow,  for  the  plaintiff,  now  moved  that  the  demurrer  might  be  takea 
off  the  file  for  irregularity.  He  referred  toGilb.  For.  Rom.  71 ;  Beames'  Ord. 
Cba.  178  ;  Hind's  Practice,  1 15  ;  Pract.  Reg.  163 ;  Harr.  Ch.  Pract.  214  ;(a) 
Sawerbyv.  Warder  ;(b)  E.  India  Comp.  v.  Henchman  ;{c)  Curxon  v.  Lord 
De  la  Zouch  ;{d)  BroughUm  v.  Jones.{e) 

Mr.  Bethellt  contra,  cited  Waters  v.  Chambers  ;{f)  and  Sanders  v.  Mur» 
ney.(g) 

•The  Vice-chancellor  : — It  is  clear,  that,  after  an  attachment,  un-    [•322] 
less  it  be  an  attachment  with  proclamations  returned,  a  defendant, 
upon  payment  or  tender  of  his  conts,  may  put  in  a  plea  or  answer  without 
special  order.[2}    The  question  is,  whether  he  can  demur  alone  in  such  case, 

(a)  Bat  gee,  ibid.  215.  (6)  3  Cox,  368.  (c)  3  Bro.  C.  C.  379. 

(J)  1  Swan.  185.  («)  3  Madd.  43.  (/)  Ante,  1  toI.  335,  C^)  Ibid. 

[1]  When  legaeiei  are  fobetitationa]  or  camnlatiTe,  aee  Strong  ▼.  Ingram,  6  Sim.  197 ;  Dent  r. 
B€nn§U,  7  Sim.  539 ;  Siman  and  othert  ▼.  Barbtr  andaikert^  1  Tamlyn,  14. 
[3]  Vide  Faulkea  t.  Janet,  3  Beay.  374. 
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as  well  us  nnswrr.     The  language  of  Lord  Clarendon's  order*  and  the  lest  of 
the  Lord  Ctuef  Baron  Gilbert,  teem  to  import  no  difleretice  in  this  respect: 
but  in  the  cases  referred  to,  from  8d  Uro,  £.  C.  and  2d  Cox»  it  is  expressly 
stated  that  a  defendant  cannot  demurr  alone  after  process  of  cootempt  has 
issued  against  h>m  :  and  I  find  that  such  is  the  received  practice  at  this  day.  I 

This  demurrer,  therefore,  must  be  taken  off  the  file.  I 

Reg.  Lib.  B.  ]824,f.  115L 


BIID  or  PAXT  II. 
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♦Wrioht  v.  Rosb.  [♦323J 

1895,  SStb  April.— CoRvermoii. 

Where  a  nort^rmge  deed  eonUint  a  power  of  aale,  with  a  direotion  that  the  lurplus  prodoee  shall  be 
paid  to  the  mortgagor,  hie  executors  and  adrainietratori,  if  a  sale  takes  place  in  the  lifetime  of  the 
mortgagor,  the  sorplus  is  personal  estate;  but  if,  alter  his  death,  it  is  real  estate. 

Thb  bill  stated  that  Joseph  Wright  was  seised  in  fee  of  a  freehold  estate ; 
that  he  borrowed  300/.  from  James  Rose,  the  defendant,  and  secured  the  re- 
payment of  it,  with  interest,  by  ezecating  a  mortgage  deed  of  the  estate,  with 
a  power  of  sale ;  and  that,  by  the  terms  of  the  deed,  it  was  provided  that  the  sur- 
plus moneys  to  arise  from  the  sale,  in  case  the  same  should  take  place,  were  to 
be  paid  to  Wright,  his  executors  or  administrator8.(a) 

In  1822,  Wright  died  intestate,  and  without  ever  having  been  mar- 
ried. All  the  interest  due  on  the  ^mortgage  money  had  been  duly  [*324] 
paid  by  him  up  to  the  time  of  his  death,  but  the  principal  remained 
ynpaid.  The  interest  that  accrued  due  after  his  death  having  remained  unpaid, 
Rose,  the  mortgagee,  entered  into  possession,  and  afterwards  sold  the  estate 
under  the  power  of  sale,  for  a  sum  which  considerably  exceeded  the  mortgage 
money  and  interest. 

Joseph  Wright,  the  mortgagor,  was  an  illegitimate  child,  and,  having  died 
without  issue,  a  claim  was  set  up  on  the  part  of  the  crown  to  the  mortgaged 
estate.  But,  on  inquiry  being  made  as  to  the  value  of  the  property,  it  was 
found  to  be  subject  to  the  mortgage,  and  the  claim  was  abandoned :  and,  after 
the  sale,  letters  of  administration  of  the  estate  of  Joseph  Wright  were  granted 
to  the  plainiiflfs. 

The  bill,  after  setting  forth  these  facts,  and  alleging  that  a  large  surplus  re- 
roained  in  the  hands  of  the  defendant.  Rose,  after  satisfying  the  mortgage  debt 
and  interest,  prayed  that  an  account  might  be  taken  of  the  moneys  produced  by 
the  sale,  and  of  the  amount  due  in  respect  of  the  mortgage ;  and  that  the  de* 

(e)  It  did  not  appear  oo  the  face  of  the  bill  to  whom  the  right  of  redemption  waa  referred. 

Vol.  II.  84 
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fendants  might  be  decreed  to  pay  over  the  surplus  to  the  plaintiffs  as  the  per- 
sona! representatives  of  Joseph  Wright, 

To  this  bill  the  derendant  put  in  a  general  demurrer  for  want  of  equity,  which 
now  came  on  to  be  argued. 

Mr.  Cooper  for  the  bill. 

Mr.  Kot  for  the  demurrer. 

The  Vice  Cbancelloi  : — If  the  estate  had  been  sold  by  the  mort- 

[*325]    gagee  in  the  lifetime  of  the  mortgagor,  then  the  surplus  moneys  ^would 

have  been  personal  estate  of  the  mortgagor,  and  the  plaintiffs  would 

have  been  entitled.     But  the  estate  being  unsold  at  the  death  of  the  mortgagor, 

the  equity  of  redemption  descended  to  his  heir,  and  he  is  now  entitled  to  the 

surplus  produce. 

Demurrer  allowed. 


Fox    V.    MOBBWOOD. 

1825,  30th  May-^Pracliea. 

A  wcond  order  to  d  win  in  cannot  be  obtained  on  the  daj  on  which  a  former  order  to  dismlM  b  dis- 
charged. 

On  the  12th  of  April  the  defendant  obtained  an  order  to  dismiss  the  bill  for 
want  of  prosecution. 

On  the  30th  of  the  same  month,  the  plaintiff,  on  special  grounds,  moved  for 
and  obtained  an  order  discharging  the  order  to  dismiss.  On  the  same  day»  the 
defendant,  on  a  motion  of  course,  obtained  a  new  order  to  dismiss  the  bill  ii>r 
want  of  prosecution,  and,  on  that  same  day  also,  the  plaintiff  filed  his  replica- 
tion. 

The  court  was  now  moved,  on  behalf  of  the  plaintiff,  to  discharge  the  last 
order  to  dismiss,  for  irregularity. 

Mr*  Swanslon^  for  the  motion : — Reynolds  v.  iVebofi,(a)  decided  that  an 
order  to  dismiss  a  bill  cannot  be  obtained  if  a  rc*plication  be  filed  on  the  day 
on  which  the  motion  is  made.    Larimer  v.  Lorimer^{b)  decided  that  an  order 

to  dismiss  operated  from  the  time  when  it  was  pronounced, 
[**326]  *Mn  WhUmanK  for  the  defendant,  relied  on  the  facts,  that,  after 
the  defendant  had  on  the  30th  of  April  moved  to  dismiss  the  bill,  be 
on  the  same  day  obtained  the  usual  certificate  from  the  clerk  in  court  of  the 
answer  having  been  filed  in  February  1S24,  and  that,  at  the  time  when  that 
certificate  was  obtained,  the  replication  had  not  been  filed,  and  that  it  was 
not  filed  for  some  hours  afterwards. 

The  Vice-chancellor  discharged  the  order  to  dismiss  of  the  30th  of  April, 
with  costs,  stating,  that,  besides  the  authority  of  Reynolds  v.  Nebon,  there 
was  another  objection ;  that,  there  being  no  fraction  of  a  day,  the  second  mo- 
tion to  dismiss  could  not  be  made  on  the  same  day  as  the  former  order  to 
dismiss  was  discharged. 

(a)  5  Madd.  60.  (6)  1  Jac.  ^  Walk.  084. 


CA8£S  IN  CHANCERY.  )38 


18s25. — Dixon  t.  Dawson.    Slawin  v.  Faniido. 


•Dixon  v,  Dawsoh.     Slawin  v.  Farsidb.  [•827] 

1835,  90th  and  29th  June.— ITiii.— L«a«eAo2(i«.— CojiMrttOA. 

Testatrix  devised  mil  her  messaajes,  lands,  tenements,  hereditaments  and  real  estate  to  trostoes,  in 
trast  to  sell,  and  oot  of  the  prodnee  to  pay  her  funeral  and  testamentary  expenses  and  legacies, 
exeept  her  charitable  legaeies  which  she  directed  to  he  paid  oat  of  her  personal  estate,  legally  ap- 
plicable to  that  porpose,  and  not  out  of  any  part  of  her  said  messnaf  es,  lands,  Slc,  which  she 
might  die  seised  or  possessed  of;  and  she  also  directed  her  trustees  to  keep  separate' accounts  of 
the  proceeds  of  her  messuages,  &.C.  and  of  her  personal  estate  legally  applicable  for  charitable 
purposes  r  And  that,  if  the  proceeds  of  her  mesauages,  dbc.  should  be  insufficient  to  pay  the  lega. 
cies  directed  to  be  paid  therewith,  the  tmetaes  should  apply  her  perwnal  estate  in  payment  of 
Boch  legacies ;  Held«  let,  that  aotwithstondiDg  the  perMnal  estate  was  mora  than  sufficient  to 
pay  the  charitable  legacies,  no  part  of  it  could  be  applied  to  pay  the  other  legacies  until  the  pro.  . 
ceeds  of  the  real  estate  were  exhausted :  3d,  that  the  testatrix's  leaseholds  passed  to  the  trustees, 
under  the  derise  of  all  her  messuages,  &c. ;  3d,  that  her  heirs  and  next  of  kin,  and  not  her  re. 
•idoary  legatee,  were  entitled  to  the  surplos  proceeds  of  her  freeholds  and  leaseholds ;  and  4th, 
that  the  freeholds  having  been  properly  aotd  in  the  hei^s  lifetime^  the  surplus  was  part  of  hit 
personal  estate. 

AucB  Shbphbkd  devised  certain  messuages  and  other  hereditaments  to 
William  Bramley,  charged  with  the  payment  of  1002.  to  her  executors  and 
trustees,  to  be  applied  in  discharging  such  of  the  legacies  mentioned  in  her  will 
as  the  same  might  legally  be  applied  to  discbai^ge,  and  after  giving  some 
specific  legacies  expressed  herself  as  follows : 

'*  I  do  hereby  give,  devise  and  bequeath  all  my  messunges,  dwelling-houses, 
buildings,  lands,  tenements,  hereditaments  and  real  estate  whatsoever,  and 
wheresoever,  and  of  what  nature  or  kind  soever,  not  hereby  otherwise  dis« 
posed  of  (the  copyhold  part  whereof  I  have  surrendered  to  the  use  of  this  my 
will,)  with  the  rights,  privileges,  members  and  appurtenances  thereto  respec* 
tively  belonging,  unto  and  to  the  use  of  my  friends  the  Rev.  John 
Tripp,  Watson  Farside,*and  Robert  Stockdale,  their  heirs, executors,  [•328] 
administrators  and  assigns,  according  to  the  nature  and  tenure  thereof 
respectively,  upon  the  trusts  nevertheless,  and  to  and  for  the  uses,  intents  and 
purposes,  and  under  and  subject  to  the  provisoes  and  declarations  hereinafter 
mentioned,  expressed  and  declared  of  and  concerning  the  same ;  and  I  do 
hereby  give  and  bequeath  unto  and  to  the  use  of  the  said  John  Tripp,  Watson 
Farside,  and  Robert  Stockdale,  their  executors,  administrators  and  assigns,  all 
my  money,  securities  for  money,  goods,  chattels,  and  all  other  my  persona) 
estate  and  effects  whatsoever,  not  hereby  otherwise  disposed  of,  upon  the 
trusts,  and  to  and  for  the  uses,  intents  and  purposes,  and  under  and  subject  to 
the  provisoes  and  declarations,  hereinafter  mentioned,  expressed  and  declared 
of  and  concerning  the  same  (that  is  to  say)  upon  trust  that  they  the  said  John 
Tripp,  Watson  Farside,  and  Robert  Stockdale,  and  the  survivor  and  survivors 
of  them,  and  the  heirs,  executors  and  administrators  of  such  survivor,  do  and 
shall,  as  soon  as  conveniently  may  be  after  my  decease,  sell  and  absolutely 
dispose  of  all  and  singular  the  said  messuages,  buildings,  lands,  tenemcnls« 
hereditaments  and  real  estate  devised  to  thern  as  afor<^said,  and  also  call  in  and 
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compel  payment  of  all  sum  and  sums  of  money  which  may  be  due  and  owing 
to  me  at  the  time  of  my  decease,  and  do  and  shall  absolutely  sell  and  convert 
into  nioney  all  other  my  goods,  chattels,  personal  estate  and  effects  bequeathed 
to  them  as  aforesaid,  which  shall  not  consist  of  money ;  and  that  they  my  said 
trustees  do  and  shall  take  and  keep  an  account  of  the  moneys  and  produce 
arising  from  the  sale  of  my  said  messuages,  buildings,  lands,  tenements,  here- 
ditaments and  real  estate,  and  also  a  distinct  and  separate  account  of 
[•329]  the  •ready  money  I  may  happen  to  have  by  me  at  the  time  of  my 
decease,  and  of  my  money  which  may  then  be  placed  out  at  interest, 
and  also  of  the  money  arising  from  the  sale  of  such  of  my  personal  estate,  sub- 
stance  and  effects  as  are  hereby  saleable,  and  legally  applicable  for  the  charit- 
able purposes  herein  mentioned :  and  upon  further  trust  that  they  the  said 
John  Tripp,  Watson  Farsidc,  ^nd.  Robert  Stockdale,  and  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors  and  administrators  of  such  survivor, 
do  and  shall,  in  the  first  place,  by,  with  and  out  of  the  money  to  be  raised  by 
the  sale  of  my  sM  messuages,  buildings,  lands,  tenements,  hereditaments  and 
real  estate  devised  to  them  as  aforesaid,  pay  and  discharge  all  my  just  debts, 
and  also  the  expenses  of  my  funeral,  and  of  the  erection  of  a  tombstone,  and 
of  the  protection,  repairs,  preservation  thereof,  and  ail  other  expenses  in  any- 
wise concerning  my  burial,  and  also  the  probate  and  registering  of  this  my 
will,  and  all  other  incidental  expenses  hereby  directed  to  be  paid  thereout :  and 
upon  further  trust,  that  they,  the  said  John  Tripp,  Watson  Farside,and  Robert 
Stockdale,  and  the  survivors  and  survivor  of  them,  and  the  heirs,  executors 
and  administrators  of  such  survivor,  do  and  shall,  by,  with  and  out  of  the 
money  arising  from  the  sale  of  my  said  messuages,  buildings,  lands,  tenements, 
hereditaments  and  real  estate,  if  the  same  shall  be  sufficient  for  that  purpose, 
pay  and  discharge  the  several  annuities  now  subsisting  add  payable  under  and 
by  virtue  of  the  will  of  my  late  brother  Francis  Shep>ierd,  deceased,  and  also 
the  several  legacies  and  sums  of  money  hereby  given  and  bequeathed,  or 
directed  to  be  paid  or  applied,  to  and  for  the  use  of  the  several  legatees 
[*d30]  and  persons  after  named,  except  the  annuities  hereby  ^directed  to  be 
paid  unto  my  relations  Mary  Guiseley  and  Sarah  Guiseley,  and  also 
except  the  legacies  and  sums  of  money  hereby  directed  to  be  paid  or  applied 
to  or  for  charitable  uses  and  purposes,  which  1  hereby  direct  to  be  paid  out  of 
the  money  I  may  have  in  my  possession  and  out  at  interest  at  the  lime  of  my 
decease,  and  out  of  the  money  arising  from  the  sale  of  such  of  my  personal 
substance  and  effects  as  are  hereby  made  saleable  and  legally  applicable  for 
such  purposes,  and  not  out  of  the  money  arising  from  the  sale  of  my  said 
messuages,  buildings,  lands,  tenements,  hereditaments  or  real  estate,  or  any 
part  thereof.  But  in  ca»e  the  money  arising  from  the  sale  of  my  said  messu- 
ages, buildings,  lands,  tenements,  hereditaments  and  real  estate  shall  be  insuf- 
ficient for  the  payment  of  the  several  annuities,  legacies  and  sums  of  money 
hereby  directed  to  be  paid  therewith,  then  upon  furtlier  trust  that  they,  the 
said  John  Tripp,  Watson  Farside,  and  Robert  Stockdale,  and  the  survivors 
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and  survivor  of  them,  and  (he  executors  and  admioistrntors  of  such  survivor 
do  and  shall  (after  having  first  paid  and  applied  the  whole  of  the  nrioney  arising 
from  the  sale  of  my  said  messuages,  buildings,  lands,  tenements  and  real  estate 
according  to  the  directions  of  this  my  will)  pay  and  apply  so  much  of  my 
money  and  personal  estate,  as  may  be  necessary,  in  and  towards  the  payment 
of  the  said  several  legacies  and  sums  of  money  to  and  for  the  use  of  the  several 
persons  after  mentioned ;  that  is  to  say^—^  Here  followed  trusts  for  payment 
of  several  pecuniary  legacies  to  the  testatrix's  friends,  relations  and  servantst 
with  a  direction  that  they  should  be  paid  at  the  expiration  of  twelve  calendar 
months  after  her  decease,  or  as  soon  after  that  time  as  her  estate  should 
be  disposed  of  and  the  purchase  money  received  for  the  *same,  and  [*381] 
also  for  the  payment  of  legacies  of  31/.  and  200/.  to  the  treasurers 
of  two  charitable  institutions,]  which  two  said  several  sums  of  21/.  and  200/. 
1  do  hereby  direct  shall  be  raised  and  paid  out  of  my  ready  money,  and  such 
part  of  my  personal  estate  as  by  law  I  may  or  can  charge  with  the  payment 
thereof,  (and  not  out  of  any  part  of  my  lands,  tenements,  hereditaments  or  real 
estate,)  and  be  respectively  applied  towards  carrying  on  the  benevolent  designs 
of  the  said  several  societies:  and  upon  further  trust«  that  they  the  said  John 
Tripp,  Watson  Farside,  and  Robert  Stnckdale,  or  the  survivors  or  survivor  of 
them,  or  the  executors,  administrators  or  assigns  of  such  survivors,  do  and 
shall,  by,  with  and  out  of  such  part  of  the  money  I  may  have  in  my  posses- 
sion and  placed  out  at  interest  at  the  time  of  my  decease,  and  of  the  money 
arising  from  the  sale  of  my  personal  estate  and  cflTects  hereby  made  saleable 
only  as  may  be  legally  applied  for  the  purposes  after-mentioned,  (and  not  out 
of  any  part  of  my  said  messuages,  lands,  tenements,  hereditaments  or  real 
estate  which  I  may  die  seised  or  possessed  of,)  place  out  and  invest  the  sum 
of  3,000/.,  of  lawful  money  of  Great  Britain,  in  the  purchase  of  stock  in  the 
three  per  cent,  consolidated  bank  annuities,  or  three  per  cent,  reduced  annui- 
ties, in  their  names.  [The  testatrix  then  directed  her  trustees  to  pay  out  of  the 
dividends  of  the  stock  so  to  bo  purchased  an  annuity  of  60/.  to  Mary  and 
Sarah  Guiseley,  and  to  pay  the  residue  of  the  dividends,  and  the  whole  after 
the  decease  of  the  survivor  of  these  two  annuitants,  for  certain  chniitable  pur- 
poses.] And  upon  further  trust,  that  they,  the  said  J.  T.,  W.  F.  and  R.  S.,  do 
and  shall' lay  out  and  invest  the  sum  of  2,000/.  of  lawful  money  of  Great 
Britain,  arising  from  the  residue  and  remainder  of  my  ready  money, 
and  ^money  out  at  interest,  and  of  the  money  arising  from  the  sale  of  [*832] 
my  personal  estate  and  efiects,  which  may  be  legally  applied  for  the 
purposes  herein  mentioned,  and  not  from  and  out  of  any  part  of  my  said 
messuages,  lands,  tenements,  hereditaments  or  real  estate,  and  not  hereby 
otherwise  disposed  of,  in  the  purchase  of  stock  [as  in  the  last  bequest,  with 
directions  to  apply  the  dividends  for  certain  other  chai liable  purposes.  The 
testatrix  then  directed  her  trustees  to  transfer  into  tlieir  own  names  1,000/. 
navy  five  per  cents,  part  of  MOO/,  like  stock  then  standing  in  her  name,  and 
to  apply  the  dividends  for  certain  other  chatitable  uses,  and  to  pay  out  of  her 
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personal  estate  and  effects  legally  appljcable  for  such  purposes,  two  sums  of 
200/.  to  the  treasurers  of  two  cliarhable  establishments.]  And  should  any 
part  of  my  personal  estate  and  effects  still  remain  undisposed  of«  after  saiisfy- 
ing  all  my  just  debts  and  funeral  and  other  incidental  expenses,  and  providing 
for  the  said  charities  herein  mentianed  and  intended  to  be  hereby  established 
and  augmented,  and  paying  the  several  legacies  or  sums  of  money  herein  be- 
queathed or  directed  to  be  paid  thereout,  then  upon  further  trust  that  they,  my 
said  trustees,  shall  and  do  pay  and  transfer  the  residue  and  remainder  of  my 
said  estate  and  effects,  not  otherwise  disposed  of,  unto  my  relation  the  Rev. 
Dr.  Wni.  Craven,  his  executors,  administrators  and  assigns,  to  and  for  his  and 
their  own  use  and  benefit.'' 

The  testatrix  afterwards  made  a  codicil  to  her  will,  as  follows : — *'  I,  Alice 

Shepherd, of  Knaresborough,  in  the  county  of  York,  spinster,  do  make, 
[*333]    publish,  and  declare  this  *to  be  a  codicil  to  my  last  will  and  testament. 

1  do  hereby  revoke  the  devise  unto  my  agent,  Mr.  William  Bramley, 
of  the  dwelling-houses,  hereditaments  and  premises  in  the  occupation  of  John 
Wood,  or  bis  tenants  ;  and,  in  lieu  thereof,  I  do  hereby  give  and  bequeath  unto 
the  said  William  Bramley  the  sum  of  300Z.,  to  bj  paid  to  him,  by  my  execu- 
tors, at  the  end  of  twelve  calendar  months  next  after  my  decease;  and  I  do 
hereby  give,  devise  and  bequeath  unto  my  executors  and  trustees,  John  Tripp, 
Watson  Farside,  and  Robert  Stockdale,  and  to  their  heirs  and  assigns,  the  said 
dwelling-houses,  lands,  tenements,  hereditaments  and  premises,  situate  within 
the  manor  of  Thornton  with  Bishopside,  in  the  county  of  York,  and  now  or  late 
in  the  occupation  of  John  Wood  or  his  tenants,  upon  trust  to  surrender  and 
convey  the  same  unto  James  Ingleby,the  purchaser  thereof,  his  heirs  and  assii^ns, 
upon  payment  of  the  purchase  money,  and  according  to  the  agreement  I  have 
entered  into  with  him  ;  and  upon  trust  to  apply  such  purchase  money  as  part 
of  my  personal  estate,  according  to  the  directions  and  in  the  manner  mention* 
cd  in  my  said  will  respecting  my  personal  estate  ;  and  I  du  hereby  confirm 
my  said  wiil  in  all  other  respects.** 

The  testatrix  left  Philip  Dixon  her  heir  at  law,  and  customary  heir. — The 
trustees  sold  all  her  real  estates  in  Dixon's  lifetime,  but  her  personal  estate  was 
more  than  sufficient  to  pay  her  funeral  expenses,  debts  and  charitable  legacies. 
Dixon  afterwards  died,  having  appointed  his  three  children  his  executors. 
William  Dixon,  the  eldest  of  them,  also  died,  leaving  Sarah,  the  wife  of  John 

Slawin,  his  heir  at  law  and  personal  representative. 
[*384]       *The  parties  to  these  causes  were  the  surviving  children  of  Philip 

Dixon  ;  Richard  Dawson,  the  executor  of  Stockdale,  Dr.  Wood,  the 
executor  of  Dr.  Craven,  Richard  Terry,  the  executor  of  Farside,  who  survived 
his  co-executors,  and  Mr.  and  Mrs.  Slawin. 

Mr.  Harlf  Mr.  Tinney,  and  Mr.  Danielle  for  the  "plaintiffs,  the  personal  re* 
presentatives  of  Philip  Dixon : — 

1st.  The  real  estate  is  made  the  primary  fund  for  payment  of  debts  and 
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I^acies,  in  order  to  make  the  personal  estate  a  clear  fund  for  the  charities, 
and  not  with  any  intention  of  benefit  to  the  residuary  legatee.    Hill  v.  Cock,(a) 

2d.  The  devise  and  bequest  of  the  real  estate  includes  the  leasehold  estates. 
Addis  V.  Clement,(p)  Thompson  v.  Lawley,{c)  The  leasehold  estates  must 
therefore  at  any  rate  bear  a  portion  of  the  debts  and  legacies. 

8d.  The  residuary  bequest  does  not  carry  the  surplus  of  the  real  estate  to 
the  residuary  legatee,  but  is  undisposed  of.  Robinson  v.  Taylor,{d)  Maugham 
V.  Mason.{e) 

4th.  The  real  estate  having  been  sold,  thq  surplus  is  personal  estate  of  the 
heir.     Smith  v.  Claxion.{f) 

*Mr.  Sugden,  and  Mr.  Pepys^  for  Dr.  Wood,  the  representative  of  [^335] 
the  residuary  legatee: — 

1st.  In  every  clause  in  the  will  the  real  estate  i?  mentioned^  which  shows 
that  the  distinction  between  real  and  personal  estate  was  all  along  clearly  in 
the  view  of  the  testatrix.  It  is  a  fancied  construction  to  say,  that  the  residuary 
legatee  is  to  have  no  benefit ;  for  the  intention  must  be  inferred  from  the  direc* 
tions  in  the  will.     Hancox  v.  Ahbey^{g) 

2d.  The  words  are  not  sufficient  to  include  leasehold  estates.  Where  such 
estates  have  been  held  to  pass  under  a  devise  of  real  estates,  there  has  always 
been  some  word  used  which  has  accurately  described  the  leasehold  estate. 
Thus,  in  Lane  v.  Earl  Stanhop€^{h)  where  a  leasehold  estate  was  held  to  pass 
under  the  general  devise  of  real  estates,  the  word  "  farms^  was  used,  and  the 
only  leasehold  estate  of  the  testator  was  a  leasehold  farm. 

3d.  The  surplus  of  the  real  estate  goes  to  the  residuary  legatee.  Mallabar 
V.  Mallabar,{i)  Durour  v.  Motteuz.{k) 

The  nubwer  states  that  the  residue  was  paid  in  1812  to  Dr.  Craven*  who 
.  divided  it  among  the  legatees,  and  in  satisfaction  of  the  charitable  bequests. 
The  question  would  be,  how  it  could  be  got  back  again.  Lately,  the  question 
has  been  much  agitated  at  law,  where  money  was  paid  by  mistake  to  a  party 
who  spent  it,  how  it  could  be  gut  back.  The  question  in  these  cases 
*bas  been,  whether  the  claim,  after  the  money  was  paid  away  under  [*336] 
an  honest  impression,  was  not  too  late. 

Mr.  Belt,  for  the  heir  at  law,  referred  to  Robinson  v.  Tayhrt(l)  and  observed, 
that  the  funds  here  had  been  kept  distinct  by  the  testator,  whereas  in  the  cases 
cited  on  behalf  of  the  residuary  legatee,  the  funds  had  been  mixed.  In  this 
case  the  produce  of  the  real  estate  had  never  been  received. 

Mr.  Horne^  and  x\f  r.  Harrison  Batky,  for  Dawson,  the  executor  of  Stockdale* 

Mr.  Barber  for  Terry,  the  representative  of  Farstde. 

The  YicB-CBANCfiLLoit : — The  testatrix  in  this  case  expressly  directs  the 
produce  of  her  real  estate  to  be  applied  in  payment  of  her  just  debts,  funeral 
expenses  and  legacies  (except  her  charitable  legacies,)  and  directs  that  her 

(a)  1  V.  &  B.  173.  (6)  3  P.  W.  456.  (c)  9  Bom.  Sl  Pull.  303. 

{d)  2  Bro.  C.  C.  589.  (e)  1  V.  &  B.  410.  (/ )  4  Madd.  484. 

(g)  11  Vet.  179.  (*)  6  T.  R.  345.  (i)  Cs.  Temp.  Tilb.  78. 

(k)  1  Yet.  390.  (/)  3  Bro.  C.  C.  589. 
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personal  estate  which  by  law  is  applicoble  to  charitable  bequests  shall  only  be 
applied  in  payment  of  her  debts,  if  the  produce  of  her  real  estate  shall  prove 
insufficient  for  that  purpose.  She  then  directs  the  payment  of  her  charitable 
legacies  out  of  the  personal  estate  which  by  law  it  so  applicable,  and  gives  over 
the  residue  to  her  relation  Dr.  Craven. 

The  point  raised  is  that,  when  the  testatrix  made  the  produce  of  her  real 
estate  first  applicable  to  the  payment  of  her  funeral  expenses,  just  debts 
[*337]  and  legacies,  except  charitable  legacies,  her  only  purpose  ♦was  to  se- 
cure the  payment  of  her  charitable  legacies  by  means  of  relieving  the 
personal  estate,  which  by  law  was  applicable  to  such  payment,  from  the  burthen 
or  her  debts,  funeral  expenses  and  legacies ;  and  that,  when  her  charitable 
legacies  were  all  paid,  it  was  not  her  intention  that  the  surplus  of  her  personal 
estate  should  be  relieved  from  the  payment  of  her  funeral  expenses,  debts  and 
legacies  at  the  expense  of  her  real  estate.  It  is  very  probable  that  in  this  ar- 
rangement her  only  purpose  was,  to  secure  the  payment  of  her  charitable 
legacies :  but,  as  she  has  expressly  directed  that  her  personal  estate, applicable 
to  charitable  legacies,  shall  not  be  applied  in  payment  of  her  funeral  expenses, 
debts  and  general  legacies,  until  the  produce  of  her  messuages*  tenements  and 
real  estate  is  exhausted,  the  court  cannot  control  her  clear  expressed  intention 
by  any  conjecture  as  to  her  motives. 

In  stating  the  first  point,  I  have,  for  the  sake  of  conciseness,  spoken  of  the 
produce  of  her  real  estate  only  ;  but,  when  the  testatrix  directs  the  sale  of  her 
real  estate,  she  uses  the  words,  **  all  her  messuages,  dwelling-houses,  buildings, 
lands,  tenements,  hereditaments  and  real  estate  whatsoever,  and  wheresoever, 
and  of  what  nature  or  kind   soever,  not  hereby  otherwise  disposed  of;"*  and 
the  SQCond  question  is,  whether  those  general  words  do  or  not  in  this  will  in- 
clude leaseholds  for  years.     It  may,  I  think,  be  stated,  on  the  authorities  which 
have  been  cited,  that,  if  these  general  words  are  not  aided  by  other  parts  of 
the  will,  they  will  not  include  chattel  leases  ;  but,  in  a  subsequent  part  of  her 
will,  the  testatrix,  when  speaking  of  the  payment  of  her  charitable  I^acies* 
expressly  directs  that  they  are  not  to  be  paid  out  of  any  part  of  the 
[*338]    money  arising  from  the  sale  o(  *any  part  of  her  said  messuages, 
lands,  tenements,  hereditaments  or  real  estate,  which  she  may  die 
seised  or  possessed  of;  which  latter  words  are  applicable  to  chattels  real 
only  :  and,  upon  similar  words,  great  stress  was  laid  in  the  case  of  AddU  v. 
ClemenU    It  is  further  to  be  observed  that  the  testatrix,  who  has  the  same 
trustees  for  all  her  property,  directs  two  distinct  accounts  to  be  kept  by  them, 
one  of  the  produce  arising  from  the  sale  of  her  messuages,  buildings,  &&,  and 
the  other  of  her  moneys,  and  the  prodtice  arising  from  the  sale  of  her  pe  r* 
aonal  estate,  which  is  legally  applicable  for  charitable  purposes.    She  mual 
have  intended  the  produce  of  her  chattels  real  to  be  included  in  one  of  the 
accounts.     They  could  not  be  included  in  the  produce  of  personal  estate  le- 
gally applicable  to  charitable  purposes ;  and  it  is  consistent  with  her  whole 
intention  that  they  should  form  a  part  of  the  other  account,  which  consisted 
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cnlirely  of  properly  not  applicable  to  charitable  purposes.  My  opinion,  there- 
fore is,  thai  the  produce  of  chattels  real  is  applicable,  with  the  real  estate,  in 
paynnent  of  the  funeral  expenses,  debts  and  legacies  not  charitable. 

It  appears  that  the  produce  of  the  real  estate  and  chattels  real  was  more 
than  sufficient  for  the  payment  of  the  funeral  expenses,  debts,  and  legacies 
not  charitable ;  and  the  third  question  is,  what  is  to  become  of  such  surplus  : 
whether  it  ia  to  form  a  part  of  the  residuary  estate  given  to  Dr.  Craven,  or  is 
undisposed  of.  The  testatrix,  after  directing  that  the  trustees,  out  of  the 
moneys  and  the  produce  of  her  personal  estate,  which  is  legally  applicable 
for  charitable  purposes,  shall  pay  the  several  charitable  legacies  which 
she  enumerates,  proceeds  thus  : — "  And  should  any  part  of  my  ♦per-  [•339] 
sonal  estate  and  efTects  still  remain  undisposed  of,  after  satisfying  all 
my  just  debts  and  funeral  and  other  incidental  expenses,  and  providing  for  the 
said  charities  herein  mentioned,  and 'paying  the  several  legacies  and  other  sums 
of  nK>ney  herein  bequeathed,  or  directed  to  be  paid  thereout,  then  upon  fur- 
ther  trust,  that  they  my  said  trustees  shall  and  do  pay  and  transfer  the  re- 
mainder of  my  said  estate  and  eflfects,  not  hereby  otherwise  disposed  of  unto 
m)'  relation  the  Rev.  Dr.  Craven,  his  executors,  administrators  and  assigns,  to 
and  for  his  own  use  and  benefit. "  It  will  be  remembered  that  this  personal 
estate  was  before  expressly  subjected  to  the  payment  of  her  funeral  expenses, 
debts  and  legacies  not  charitable,  in  aid  of  her  real  estate.  Should  any  part 
of  her  personal  estate  and  effects  remain  undisposed  of  after  satisfying  all 
the  charges  to  which  she  had  subjected  it,  she  gives  the  remainder  of  her  said 
estate  and  effects  to  Dr.  Craven.  ''  Her  said  estate,  and  effects,"  is  neces- 
sarily  confined  here  to  her  personal  estate  and  effects  undisposed  of.  This 
residuary  gift  does  not,  therefore,  touch  the  surplus  of  her  real  estate  and  chat- 
tels real ;  and,  there  being  oo  other  residuary  gift,  such  surplus  is  undisposed 
of,  and,  as  to  the  real  estate,  belongs  to  the  testatrix's  heir-at-law,  and,  as  to 
herchattels  real,  to  her  next  of  kin.  The  division  between  the  heir-at-law 
and  the  next  of  liin  must  be  in  proportion  to  the  value  of  the  respective  pro- 
perties. 

At  the  death  of  the  testatrix  she  left  Philip  Dixon  her  heir-at  law,  and  her 
real  estate  was  sold  by  the  trustees  in  execution  of  her  will  in  the  lifetime  of 
Philip  Dixon.  Philip  Dixon  died  before  the  trusts  of  the  will  were  completed  ; 
and  another  question  ia,  whether  the  surplus  of  the  real  estate  which 
devolved  to  *him  was  vested  in  him  as  land  or  money,  and  belongs  [*340] 
now  to  his  heir  or  personal  representative.  I  adhere  to  the  principles 
which  I  stated  in  the  case  of  Smith  v.  Clazton^  that,  where  the  whole  land  is 
properly  sold  by  the  trustees,  and  there  is  only  a  partial  disposition  of  the  pro- 
duce of  the  sale,  there  the  surplus  belongs  to  the  heir  as  money,  and  not  as 
land*  The  surplus  in  the  present  case,  therefore,  belongs  to  the  personal  repre- 
sentative of  Philip  Dixon.[l] 


[IJ  Vide  Manh  v.  Wh^OMr.fk  Edw.  166. 
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'i'he  point  us  to  the  claim  of  the  next  of  kin  to  the  surplus  of  the  leaseholds  was 
not  raised  in  the  pleadings,  and  the  next  ofkin  of  the  testatrix  were  not  before  the 
court  in  that  character.  The  Yice-Cbancellort  to  save  a  supplemental  suit, 
directed  inquiries  as  to  the  next  ofkin  ;  be  said  that  tl)e  covts  must  be  appor- 
tioned between  the  two  funds  made  by  the  testatrix,  but  that  it  was  better  to 
reserve  the  question  of  costs  until  after  the  account  taken.  The  second  causCt 
which  was  brought  by  the  heir  of  P.  Dixon,  was  dismissed  with  costs* 


Driiirwatek  i;.  Combc 


1F95,  9th  Mcj ;  Ut  June. — Incumhrcnce.^^Bxecutory  ^evtMe. 

If  a  tenant  of  an  estate,  subject  to  an  execntory  dcvine,  pays  off  a  charfe  upon  the  eatate,  and  tli« 

executory  devise  afterwards  takes  effect,  his  executors  will  be  entitled  to  be  repaid  tho  amount  of 

the  charge. 

WiLLMM  Combe,  bein^;  possessed  of  a  leasehold  estate  for  a  long  term  of 
yenrF,  situate  at  Great  Hampton,  in  the  county  of  Worcester,  by  his  will,  dated 
the  ]9ih  of  February  1760,  bequeathed  it  to  his  son  Francis  Combe,  for  all  such 

estate  as  he,  the  testator,  had  therein.  He  then  bequeathed  to  his  son 
[*8I1]    ^Joseph  the  sum  of  300/.,  to  be  paid  to  him  at  his  age  of  twenty-one 

years,  and  to  his  daughter  Hannah  Sansom,  the  sum  of  60/.,  to  be 
paid  to  her  whhin  six  months  next  after  his  decease,  and. he  charged  hislease* 
hold  estate  with  the  payment  of  those  legacies,  and  with  the  payment  of  10/. 
to  his  sister-in-law  "Winifred  Combe,  yearly,  during  her  life.  And,  in  case 
Francis  Combe  should  happen  to  die  unmarried,  he  gave  the  leasehold  estate 
to  his  other  two  sons,  William  and  Josef  h  Combe,  their  executors,  adminis* 
trators  and  assigns,  as  tenants  in  common,  subject  to  the  payment  of  the  lega- 
cics  and  annuity  ;  and  he  appointed  his  wife,  Ann  Combe,  and  his  son,  Wil- 
liaop  Combe,  executrix  and  executor  of  his  will. 

Upon  the  decease  of  the  testator,  Francis  Combe  entered  into  possession  of 
the  leasehold  estate,  and  continued  in  possession  until  his  death.  He  paid  the 
legacy  of  300/.  to  Joseph  Combe,  and  the  legacy  of  80/.  to  Hannah  Sansom  ; 
and,  during  the  life  of  Winifred  Combe,  he  paid  her  the  annuity  of  10/. 

An  act  of  parliament  was  passed  in  the  sixteenth  year  of  the  reign  of  his 
late  majesty,  intituled,  *'  an  act  for  dividing  and  inclosing  the  open  and  common 
fields,  and  all  other  commonable  land,  whhin  the  parish  of  Great  and  Lutle 
Hampton,  in  the  county  of  Worcester,  ^  by  which  the  several  owners  and 
proprietors  for  the  time  being  of  any  of  the  lands  thereby  directed  to  be  in- 
closed,  being  tenants  in  tail,  or  for  life  or  lives  only,  were  empowered,  with 
the  consent  of  the  commissioners  appointed  to  carry  the  act  into  execution,  to 
be  testified  in  writing  under  their  hands  and  seals,  either  in  and  by  their  award, 

or  in  and  by  any  deed  or  instrument  to  be  executed  by  them,  either 
[*342]    before  or  after  the  execution  of  their  said  award,  from  *time  to  time 
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to  charge  ttie  lands,  which  should  be  alloUed  to  such  owners  or  proprie- 
tors, or  persons  entitled  ns  vaforesaid  respectively,  ivith  any  sum  or  sums  of 
money  not  exceeding  409.  for  each  acre,  to  be  applied  for  the  purposes -of  de- 
fraying their  respective  proportions  of  the  charges  and  expenses  of  passing 
the  act,  and  other  necessary  charges  incident  to  and  attending  such  inclosure 
and  division,  and  the  necessary  subdivisions  of  their  respective  allotments,  and 
to  mortgage  such  lands  for  a  term  of  years  to  secure  the  repayment  of  such 
respective  sums  of  money  with  interest.  Accordingly  the  commissioners,  by 
their  award,  dated  the  2d  of  April  1777,  allotted  forty-four  acres  of  land  to 
Francis  Combe,  in  respect  of  the  leasehold  premises  bequeathed  by  the  testa- 
tor ;  and  consented ^nd  testified  that  it  should  be  lawful  for  the  owners  and  pro- 
prietors of  the  lands  directed  to'  be  inclosed,  being  tenants  in  tail,  or  for  life  or 
lives  only,  to  raise,  in  the  manner  prescribed  by  the  act,  money  for  defraying 
their  proportions  of  the  charges  and  expenses  before  mentioned,  which  the  com- 
missioners certified  amounted  in  the  whole  to  1,528/.  8s.  Il(/.,  and  directed 
to  be  paid  on  or  before  the  lOlh  of  April  then  instant. 

Francis  Combe  paid  his  proportion  of  the  1,528/.  85.  Hi.;  hut- did  not 
exercise  the  powers,  given  him  by  the  act,  of  charging  the  estate  with  it. 

William  Combe  the  son,  and  Joseph  Combe,  died  in  the  lifetinoe  of  Francis 
Combe,  intestate. 

Francis  Combe  died  in  April  1821,  unmarried.  The  plaintiffs  were  his 
executors. 

*The  personal  representatives  of  Joseph  Combe  and  William  Combe    [*d43] 
recovered  the  possession  of  the  leasehold   premises  in  an  action  of 
ejectment,  brought  against  the  plaintiffs. 

The  bill  prayed  that  the  leaseholds  might  be  sold,  and  that  the  sums  paid 
by  Francis  Combe  in  discharge  of  the  legacies  and  the  expenses  of  the  inclo- 
sure might  be  paid  to  the  plaintiflTs. 

Mr.  Home,  and  Mr.  Lynch^  for  the  plaintiffs: — ^If  a  tenant  in  tail  pays  off  a 
charge  upon  his  estate,  his  executors  are  not  entitled  to  be  repaid  the  amount, 
because,  though  he  had  not  the  absolute  interest,  he  conid  by  certain  forms 
have  acquired  the  absolute  interest  in  the  estate.  But  that  reasoning  does  not 
apply  to  the  case  of  a  person  paying  off  a  charge  upon  an  estate  which  is 
subject  to  an  executory  devise  over ;  for  that  person  can  never  acquire  an 
absolute  indefeasible  interest  in  the  property.  If  a  tenant  in  tail,  under  a  gift 
from  the  crown,  pays  off  a  charge,  he  is  entitled  to  be  reimbursed  by  a  charge 
upon  the  estate  ;  because  he  can  never  acquire  the  fee.  That  is  an  analogous 
case  to  the  present  one.  The  limitation  over  is  in  effect  the  same  as  the  re- 
straint from  alienation  imposed  on  a  tenant  in  tail  by  act  of  parliament,  for  the 
contingency  happening,  the  estate  is  cut  down  to  an  estate  for  life.  By  no 
possibility,  unless  he  married,  could  F.  Combe's  estate  have  been  greater  than 
that  of  an  estate  for  life :  therefore,  when  the  inclosure  act  passed,  he  was 
only  tenant  for  life,  and  consequently  was  empowered,  by  that  act,  to  chirgo 
the  expenses  of  the  inclosure  upon  the  estate.     He  did  not  avail  himicif 
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[^344]  of  the  power,  because  he  coDsidered  himself  *to  be  the  absolute 
owner  of  the  estate.  But  we  submit  that  the  plaiotifis  are  now  en* 
titled  to  be  repaid  the  expenses  out  of  the  estate.  As  to  the  legacies,  the  tea* 
later  himself  contemplated  that  if  the  estate  went  over,  it  would  still  be  sub- 
ject to  them.     Ware  v.  PolhilL{a) 

Mr.  Ellison^  for  the  defendant : — There  is  no  resemblance  between  the  case 
of  Francis  Combe,  and  that  of  a  tenant  for  life:  but  there  is  between  the  case 
of  a  tenant  in  tail  and  Francis  Combe ;  for  if  he  had  married  at  any  time,  the 
property  would  have  become  his,  absolutely*  Nor  is  there  any  analogy  be- 
tween the  present  case  and  that  of  a  tenant  in  tail  restrained  from  alienation 
by  act  of  parliament ;  for  the  latter  can  by  no  means  whatever  acquire  the 
absolute  interest  in  the  property.  In  Jones  v.  Morgan,(p)  Lord  Thurlow 
qualifies  the  rule  as  to  charges  paid  off  by  a  tenant  for  life.  He  says,  that  the 
smallest  demonstration  that  he  meant  to  pay  off  the  charge,  will  prevent  his 
representative  from  coming  for  the  money.  Here  these  expenses  were  paid 
forty-three  years  ago,  and  Francis  Combe  did  no  act  to  show  that  he  meant 
to  charge  the  estate.  Countess  of  Shrewsbury  v.  The  Earl  of  Shrtwsbyry.(c) 
Redington  v.  Redington,{d)  The  reasoning  in  this  latter  case  applies  to  the 
present  one.    Francis  Combe  might  at  one  time  have  intended  to  marry,  and 

then  his  estate  would  have  become  indefeasible. 
[*345]  *The  Vice-chancellor  : — 1  am  not  aware  that  the  points  here  ar- 
gued have  ever  been  decided.  If  a  tenant  for  life  pays  off  a  charge 
upon  his  estate,  the  amount  becomes  a  part  of  his  personal  property,  unless  he 
manifests  an  intention  that  it  should  not  do  so.  If  a  tenant  in  tail  pays  off  a 
charge  upon  his  estate,  the  amount  does  not  become  a  part  of  bis  personal  pro- 
perty, unless  he  manifests  an  intention  that  it  should  do  so.  He  who  takes  an 
estate  defeasible  by  executory  devise,  is  not  like  a  tenant  for  life ;  because, 
upon  a  contingent  event,  his  estate  may  become  indefeasible.  Nor  is  he  like 
a  tenant  in  tail ;  because  he  cannot,  at  his  own  pleasure,  render  his  estate  in- 
defeasible. If  tenant  in  tail,  having  the  power  at  his  own  pleasure  to  acquire 
an  absolute  fee,  and  to  defeat  the  remainder,  does  not  exercise  that  power,  it  is 
reasonable  to  infer  that  the  remainder-man  is,  in  a  sense,  the  object  of  his  own 
choice,  and  this  is  the  reason  of  the  rule  for  presuming,  unless  the  contrary  be 
manifested,  that,  when  the  tenant  in  tail  pays  off  a  charge,  he  means  the  estate 
which,  in  effect,  he  gives  to  the  remainder- man,  should  descend  to  him  free  from 
the  charge.  But  he  who  takes  an  estate  defeasible  by  executory  devise,  not  ha- 
ving the  power  to  defeat  the  devisee  over,  it  cannot  be  intended  that  such  devisee 
is,  in  any  sense,  the  object  of  his  choice  ;  and  there  is  not,  therefore,  the  same 
reason  for  presuming,  when  he  pays  off  a  charge,  that  he  means  to  give  to  such 
devisee  the  amount  of  the  charge.  In  ihis  respect,  as  well  as  in  the  quality  of 
his  estate,  he  who  takes  such  defeasible  estate  is  more  within  the  principle 

(a)  11  Vm.  357,  389.  (6)  1  Bro.  C.  G.  306 ;  tnd  S.  C.  FearD«  Cont.  Ren.  App.  No.  3. 

(e)  3  Bro.  C,  C.  130 ;  and  S.  C.  I  Vet.  Jan.,  237.  (fi)  1  BaU  &  Beat.  143, 
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that  applies  to  the  tenant  for  life.    Ko^  like  a  tenant  for  life,  he  may  be  re- 
strained From  cutting  timber,  or  committing  a  waste. 

^Declare,  therefore,  that  the  plaintiffs  are  entitled  to  have  the  charge    [*d46] 
raised.     With  respect  to  the  expenses  of  the  inclosure,  they  are,  in 
their  nature,  a  charge  upon  the  corpus  of  the  estate,  and  fall  within  the  same 
equitable  principle  as  an  actual  charge,  and  must  be  repaid  to  the  plaintiff.(e) 


GASDNBa  V.  Rows. 


9th  May,  19th  June,  and  5th  Jnlj.— TViwt— tftfiiftnijrt. 

A  ImM  WM  granted  to  W.,  who  afkerwardi  ooaainittod  an  net  of  bankroptey,  and  then  exeeatod  ft 
declaration  of  tmst  in  favor  of  R.  On  the  trial  of  an  iaaoe  directed  by  the  court,  it  was  ibond 
that  W.'a  name  was  need  in  traat  for  R. ;  held,  that  the  leaae  did  not  paM  to  W.*b  aasigoeea. 

Bt  an  indenture,  dated  the  23d  of  January  1812,  Lord  Mount  Edgecumbe 
granted  to  Greorge  Wilkinson  of  Newcastle-under-Lyme,  liberty  to  dig  for  tin 
and  other  metals  and  minerals,  for  twenty-one  years,  in  a  piece  of  ground  call* 
ed  the  Wheol  Regent  Sett.  On  the  23d  of  August  1813,  Wilkinson  executed 
a  deed,  declaring  that  he  was  a  trustee  of  the  lease  for  the  defendant  Rowe. 
Wilkinson  before  he  executed  this  deed  had  committed  an  act  of  bankruptcy  ; 
and,  in  November  following,  a  commission  of  bankrupt  was  issued  against  him, 
under  which  he  was  found  a  bankrupt.    The  plaintiffs  were  his  assignees. 

At  the  hearing  of  the  cause,  Rowe  contended  that  the  lease  was  granted  to 
Wilkinson,  in  trust  for  him  ;  and  the  court  directed  an  issue  to  be  tried,  to  as- 
certain whether  that  was  the  fact.  The  jury  found  a  verdict  in  the  affirma* 
ative.  The  cause  now  came  on  to  be  heard,  for  further  directions  on  the 
equity  reserved.  The  following  passages  in  letters  written  by  Wilkinson  to 
Rowe  before  the  granting  of  the  lease,  but  after  the  latter  had  taken  possession 
of  the  piece  of  ground  in  question  under  an  agreement  with  Lord  Mount 
Edgecumbe,  and  *had  begun  to  dig  a  shaft  in  it,  were  set  forth  in  [*347] 
Rowe's  answer.  '*  10th  October  1811, — lam  much  pleased  to  hear 
you  are  likely  to  find  a  bed  of  mine  upon  your  new  set :  I  conclude  in  the 
shaft  you  had  begun  to  work  when  I  was  upon  the  premises.  I  sincerely  hope 
it  will  prove  fortunate  in  the  extreme."  *'  5th  of  January  1812, — I  received 
your*s  last  night,  and,  since  you  have  left  this  place,  1  have  received  a  letter 
from  Captain  Clemens,  saying  he  had  made  application  to  Mr.  Coode  for  the 
deeds  of  Wheal  Regent  Mine.  He  tells  me  they  are  done,  but  must  be  sent 
to  be  signed  by  the  Earl  of  Mount  Edgecumbe,  and  then  they  will  be  sent  to 
Newcastle." 

Rowe  having  afterwards  written  to  Wilkinson  to  give  him  directions  as  to 
the  working  of  the  mine,  received  an  answer  from  him  as  follows :  '*  9ih  Jan- 

(e)  See  WignU  t.  WiguU,  pMt  p.  364.    [AHky  v.  MUUMmnd  other»,  1  Sim.  398.] 
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uary  1812, — I  received  youPs  this  night,  and  I  shall,  of  course,  pay  strict  at- 
tention to  it  in  every  respect  you  may  depend/ 

Mr.  Agar^  Mr.  Rose,  and  Mr.  Matihews,  for  the  plaintiffs : — The  declaration 
of  trust,  as  it  was  executed  after  the  bankruptcy,  is  nugatory  ;  for  it  is  quite 
clear,  from  the  principles  of  the  bankrupt  laws,  that,  after  an  act  of  bankruptcy, 
the  bankrupt  is  incapable  of  transferring  his  property.  No  act  of  his,  done  after 
the  act  of  bankruptcy,  can  affect  his  assignees.  The  commission  has  relation 
to  the  act  of  bankruptcy,  and  avoids  every  subsequent  transfer  of  property. 
The  lease  passed  to  the  assignees,  as  it  was  in  the  order  and  disposition  of  the 
bankrupt  at  this  time  ofhis  bankruptcy.  It  was  not  a  chattel  real,  but 
[*34S]  a  license.(a)  If,  instead  of  executing  *a  declaration  of  trust,  the  bank- 
rupt had  executed  an  assignment,  the  assignees  might  have  defeated  it. 
Then,  can  it  be  argued  that  a  bankrupt  may  do  by  a  declaration  of  trust  what 
he  could  not  have  done  by  an  assignment?  If  a  clear  trust  exists  at  the  time 
of  a.  bankruptcy,  the  cestui  que  trust  must  call  on  the  assignees,  not  on  the 
bankrupt,  to  execute  it.  Is  there  any  case  in  which  a  bankrupt  has  been  or- 
dered to  indorse  a  bill  of  exchange  delivisred  before  his  bankruptcy.  In  all 
cases  the  assignees  are  required  to  indorse  it.  Smith  v.  Fickering,(h)  Ex 
parte  Mowhray.{c)  If  a  bankrupt  has  contracted  to  Sb!!  an  estate,  his  assignees 
are  the  parties  who  are  to  convey  it  to  the  purchaser.  All  the  cases  on  the 
subject  have  decided  that,  if  a  bankrupt  before  his  bankruptcy  has  agreed  to 
give  another  person  a  right  to  a  ship,  but  has  not  complied  with  the  requisi- 
tions of  the  register  acts,  no  claim  can  be  made  by  that  person  to  the  ship  after 
the  bankruptcy. 

The  Solicitor' General^  Mr.  Montagu^  Mr.  Pepys,  and  Mr.  Knight,  for  the 
defendant  Rowe  : — The  language  used  by  the  legislature,  in  the  fourth  section 
of  the  statute  of  frauds,  is  very  different  from  that  in  the  seventh.  By  the  for- 
mer, the  agreement  itself  is  required  to  be  in  writing ;  the  latter  merely  enacts 
that  all  declarations  of  trust  shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party,  who  is  enabled  by  law  to  declare  such  trust. (d)  It  is  not 
required  that  a  trust  shall  be  created,  but  merely  that  it  should  be 
[♦349]  proved  by  writing.  Forster  v.  Hak,{e)  Before  •the  statute  of  frauds 
the  trustee  might  have  been  called  upon  to  prove  the  trust.  That 
statute  do3S  not  deprive  a  trustee  of  the  power  of  declaring  the  truth.  Ambrose 
Amhrose\f)  Dawson  v.  EUis.{g)  It  only  requires  that  that  shall  be  done 
in  writing  which  might  before  have  been  done  by  parol.  Nor  does  the  statute 
fix  any  time  beyond  which  a  trust  cannot  be  declared  :  it  may  be  evidenced  in 
writing  at  any  time  after  its  creation.  If  the  bankrupt,  upon  his  examination, 
had  denied  the  trust,  he  might  afterwards  have  declared  it  by  his  will.  Now 
it  has  been  established  by  the  finding  of  the  jury,  that  the  lease  was  taken  for 

(a)  Doe  T.  Wifod,  2  B.  &  A.  734.         (6)  Peake  N.  P.  C.  50.  (e)  1  J.  &  W.  4S8. 

id)  39  Car.  9,  o.  3,  b.  4  &  7 ;  tod  lee  Wuin  mnd  IFar2f#rt,  5  Eut,  10. 
(<)  3  Vet  696,  and  5,  3D8 ;  and  9—  RoberU  on  Franda,  101.  (/)  1  P.  W.  381. 

(^)  1  J.  &  W.  524. 
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Rowe's  benefit,  and  that  Wilkinson's  nnnne  was  used  in  trust  tor  Rowe  at  the 
time  of  (he  bankruptcy  ;  therefore  Rowe  had  a  right  to  call  on  Wilkinson  to 
execute  a  declaration  of  trust  in  his  favor.  The  question  then  is,  did  Wilkin- 
son's bankruptcy  prevent  him  Trom  declaring  the  trust?  There  is  no  case  in 
which  that  has  been  decided.  An  executor  or  administrator  is  not  divested  of 
his  fiduciary  character  by  becoming  a  bankrupt ;  then  why  should  a  trustee  T 
The  bankrupt  laws  do  not  incapacitate  a  trustee  from  doing  an  act  which  he 
IS  called  upon  to  do  in  that  character ;  they  only  prevent  him  from  disposing 
of  his  own  property.  Wherever  an  act  done  by  him  is  merely  evidence  of  a 
prior  right,  or  the  completion  of  an  act,  the  court  will  not  defeat  it.  Atodley 
V.  Habey.{h)  Dixon  v.  JSi0ar/.(i)  This  distinction  is  recognized  in  Mo$9  v, 
Chamock.{k)  It  is  settled,  that  a  bankrupt  cannot  execute  a  power  ta  the 
prejudice  of  his  assignees.  Doe  v.  Britain.{l)  But  if  he  liad  parted  with  all  hiw 
interest  in  the  estate  before  his  bankruptcy,  he  might  have  given 
^evidence  to  that  effect;  and  he  may,  in  other  instances,  give  evidence  [*d5(fj 
to  the  prejudice  of  his  assignees  ;  such  as  to  show  priority  to  the  act 
of  bankruptcy,  or  that  the  property  was  in  his  possession  as  factor,  executor 
or  administrator.  So  he  may  indorse  a  bill  of  lading  after  his  bankruptcy ; 
not  if  it  was  a  neW  transaction;  but  if  he  had  previously  stipulated  so  ^o  do. 
Lempriere  v.  Pasky.(m)  He  may  also  indorse  a  bill  of  exchange,  and  cause 
a  bargain  and  sale  of  lands,  sold  before  the  bankruptcy,  to  be  enrolled  after 
the  bankruptcy.  Wilkinson,  therefore,  by  executing  this  declaration  of  trust, 
has  merely  done  an  act  of  duty,  which  this  court  will  not  suffer  those  who 
claim  under  him  to  repudiate. 

It  has  been  attempted  to  draw  a  distinction  between  such  rights  as  could, 
and  such  as  could  not  be  enforced.  But,  unless  it  is  established  that  the  as- 
signee  of  a  bankrupt  has  all  the  privileges  of  a  purchaser  for  valuable  consi- 
deration without  notice,  there  is  no  ground  for  this  distinction.  The  assignee 
of  a  bankrupt  is  not  a.  purchaser  for  valuable  consideration  without  notice. 
If  the  right  exists,  can  it  make  any  difference  whether  it  is  or  is  not  capable 
of  being  enforced  7  If  a  ship  at  sea  is  sold  before  the  bankruptcy,  and  it  ar- 
fives  after  the  bankruptcy,  no  court  can  enforce  the  endorsement  on  the  certifi- 
cate of  registry  within  ten  days  after  the  arrival  of  the  ship ;  but  the  bankrupt 
mny  make  it.  Mestaer  v.  OiUespie,{n)  and  Palmer  v.  Moxon.(o)  Here  Rowe 
advanced  all  the  money  for  working  the  mine.  Wilkinson  suffered  Rowe  to 
go  on  in  exercise  of  his  right,  and  corresponded  with,  and  treated  him  through- 
out as  the  owner  of  the  mine.  Under  these  circumstances  this  court 
will  not  hear  Wilkinson,  or  any  ^person  claiming  under  him,  say  that  [*851] 
the  lease  is  his.  Norway  v.  Rowe.(p)  By  allowing  such  a  claim  to 
prevail,  the  court  would  permit  the  statute  of  frauds  to  be  used  for  the  pur- 
poses of  fraud.    The  principle  upon  which  the  cases  as  to  part- performance 

(A)  Sir  Wm.  Jobm,  903.        (0  Baek.  94.  (k)  3  Eut,  999;  (I)  3  B.  &.  A.  93. 

(«)  3  T.  ft.  485.  (fi)  11  y«t.  637;       (•)3M.lt&4a         (p)  19  Vm.  144. 
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hnve  been  decided,  ought  to  be  applied  to  the  present  case.  Should,  however, 
the  court  be  of  opinion  that  the  declaration  of  trust  executed  by  the  bankrupt 
after  his  bankruptcy,  did  not  prevent  the  lease  frond  passing  to  the  assignees, 
then  we  submit  that  the  letters  are  a  sufficient  declaration  of  the  trust  in  writ- 
ing. 

The  Vicb-Chanobi^lor  : — On  the  1st  of  January^  1812,  the  Earl  of  Mount 
Bdgecumbe,  by  indenture  of  that  date,  granted  to  the  bankrupt  Greorge  Wilk- 
iDson  the  lease  or  set  of  a  certain  mine,  called  the  Wheal  Regent  Mine,  for  a 
term  of  twenty-one  years,  for  the  considerations  therein  mentioned  $  and,  by 
an  indenture  bearing  date  the  23d  August,  1818,  the  bankrupt  Greorge  Wilk- 
inson, who,  at  the  request  of  Rowe,  had  previously  assigned  five  fourteenths 
to  one  Brodrick,  after  reciting  that  his  name  was  used  in  the  said  indenture  of 
the  1st  January,  1812,  as  a  trustee  for  Joshua  Rowe,  assigned  and  transferred 
the  remaining  fifty-nine  parts  or  shares  to  the  said  J.  Rowe,  for  the  residue  of 
the  said  term.  It  is  admitted  that,  prior  to  this  assignment,  an  act  of  bank- 
ruptcy had  been  committed  by  the  said  Greorge  Wilkinson,  and  that  a  commis- 
sion of  bankrupt  was  duly  issued  against  him  in  the  month  of  November,  1818 ; 
and  the  present  bill  is  filed  by  the  assignees  of  Wilkinson  under  that  com- 
mission against  J.  Rowe,  and  certain  other  persons  claiming  interest 
[*d52]  under  him  in  the  *Wlieal  Regent  Mine,  for  the  purpose  of  baviog  it 
declared  that  the  lease  of  the  Wheal  Regent  Mine  is  the  property  of 
the  bankrupt.  On  the  hearing  of  this  cause  the  pkiotiffs  coDteoded  that  it 
was  established,  by  the  evidence  in  the  cause,  that,  at  the  time  of  the  grant 
from  Lord  Mount  Edgecumbe,  it  was  the  purpose  of  the  bankrupt  and  J. 
Rowe,  that  the  bankrupt  should  hold  the  lease  for  his  own  benefit,  and  not  as 
a  trustee  for  J.  Rowe;  and  tlie  plaintifis  further  contended,  as  a  point  of  law, 
that  if  in  fact  it  had  been  the  purpose  of  the  bankrupt  and  J.  Rowe,  at  the 
time  of  the  grant  from  Lord  Mount  Edgecumbe,  that  the  name  of  the  bank- 
rupt should  be  used  as  a  trustee  for  J.  Rowe,  yet  that  such  trust  could  not 
prevail,  because  there  was  no  written  declaration  of  trust  within  the  statute 
of  frauds  other  than  the  indenture  of  24th  August,  1818,  which,  being  exe- 
cuted  by  the  bankrupt  after  his  bankruptcy,  could  not  operate  to  defeat  the 
claim  of  his  assignees. 

It  appeared  to  me,  at  the  hearing,  that  I  could  not  properly  enter  upon  the 
consideration  of  this  point  of  law,  without  first  coming  to  a  conclusion  upoo 
the  fact,  whether  the  name  of  the  bankrupt  was  or  not  used  in  the  indenture 
of  January,  1812,  as  a  trustee  for  the  defendant  J.  Rowe,  and  1  directed  an 
issue  accordingly.  At  the  trial  of  this  issue,  the  jury  found  that  the  name  of 
the  bankrupt  was  used  as  a  trustee  for  J.  Rowe ;  and  a  motion  having  been 
made  before  me  by  the  plaintiffs  for  a  new  trial  of  that  issue,  I  refused  lo  dis- 
turb the  verdict. 

The  question  which  has  now  been  mainly  argued  before  me  is,  whe- 

[*353]    ther  the  indenture  of  the  24th  *  August,  1818,  having  been  executed 

by  the  bankrupt  subsequent  to  his  Jbankruptcy,  can  or  not  be  received 
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as  against  his  assignees  as  a  declaration  of  trust  in  writing.  Upon  a  consi* 
deration  of  the  several  cases  which  have  been  referred  to  in  the  argument,  it 
does  not  appear  to  me  that  any  authority  has  been  produced  which  is  directly 
in  point.  All  the  cases  establish  that  a  bankrupt  cannoti  by  any  act  subse- 
quent to  his  bankruptcyi  transfer  any  interest  from  his  assignees.  Thus,  a 
bankrupt  cannot  defeat  the  interest  of  his  assignees  by  a  power  of  appoint- 
ment.  Can  the  bankrupt  be  said  to  have  any  interest  in  this  mine  at  the  time 
of  his  bankruptcy  7  He  might  have  recovered  possession  of  this  mine  by 
force  of  his  legal  title ;  but  he  Would  then  have  recovered,  not  in  respect  of 
his  interest,  but  by  converting  a  statute,  made  for  the  prevention  of  fraud,  into 
an  instrument  of  his  own  fraud.  It  is  not  disputed  that  this  deed  of  August, 
181 3t  would  have  prevailed  against  the  assignees,  as  a  declaration  of  trust,  if 
it  had  been  executed  before  the  bankruptcy.  Yet  a  nnere  voluntary  deed,  exe- 
cuted before  the  bankruptcy,  will  not  prevail  against  the  assignees.  This  deed, 
therefore,  in  respect  to  the  moral  obligation  on  the  trustee  to  give  eflect  to  his 
trtist,  would  not,  in  such  case,  liave  been  considered  as  a  mere  voluntary  deed. 
If»  in  respect  of  the  moral  obligation  affecting  the  trustee,  this  declaration  of 
trust  would  have  prevailed  against  the  assignees  if  executed  the  day  befote 
the  bankruptcy,  without  any  other  consideration,  I  cannot  find  a  principle  why 
it  should  not  prevail  against  the  assignees,  if  executed  the  day  after  the  bank- 
ruptcy, especially  when  it  is  considered  that  a  trust  does  not  pass  by  assign- 
ment in  the  bankruptcy.  For  these  reasons,  I  am  of  opinion  that  the 
indenture  of  24th  ^'August.  1818,  though  executed  after  the  bank-  [^354] 
ruptcy,  is  a  good  declaration  of  trust  in  favor  of  J.  Rowe,  within  the 
statute  of  frauds.  It  has  been  slightly  argued  that  the  letters  of  the  bankrupt 
do  manifest  a  trust  in  writing  within  the  8tatute«of  frauds ;  and  further,  that  a 
trust  in  this  case  is  to  be  implied  from  the  fact  that  Rowe  actually  directed 
the  working  of  the  mine,  and  paid  the  expenses  of  it ;  but  I  do  not  think  it 
necessary  to  give  any.  opinion  on  these  points.  The  bill  must  therefore  bo 
dismissed,  and  with  costs. 


FoWLSa  O.  WlLLOUGRBT. 

1895, 11th  July. — Dem^ngiraiive  Ugaey, 

A  peeaniary  l«gaej»  directed  to  be  paid  bj  theesle  of  an  eiUte,  whieh  the  teetaior  had  eontiaeted 
to  purcbaae,  is  pajable  oDtof  the  teetatei^  feneial  aeeete,  if  the  contract  cannot  be  completed. 

In  July  1803,  two  gentlemen,  of  the  name  of  Franklin,  contracted  with  Lord 
Brownlow  and  Mr.  Sibthorpe,  for  the  purchase  of  certain  real  estates,  their 
joint  property,  for  the  sum  of  20,000/. 

After  entering  into  this  contract,  Messrs*  Franklin  agreed  to  sell  various 
portions  of  the  estates  to  other  individuals  ;  and,  amongst  others,  by  an  agree- 
ment, dated  in  March  1804,  they  agreed  to  sell  one  portion  to  Thomas  Wil- 

VoL.  ir.  26 
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loughby,  the  testator,  mentioned  in  the  pleadings.  Lord  Brownlow  and  Mr. 
Sibthorpe  agreed,  as  to  the  portion  purchased  by  the  testatory  to  execute  con- 
Veyances  to  him,  which  were  to  be  delivered  as  escrows.  Part  of  the  parchase 
money  was  paid  by  the  testator,  and  he  was  let  into  possession^ 

In  1805,  Lord  BroWnlow,  having  been  informed  that  Messrs.  Franks 
[*365]    lin  were  unable  to  complete  their  contract,  ^directed  the  seals  to  be 
cut  oflf  the  conveyance  to  the  testator ;  and  the  contract  was  consid^ 
ered  at  an  end. 

Messrs.  Franklin,  however,  after  this,  filed  a  bill  against  Lord  Brownlow 
and  Mr.  Sibthorpe,  for  a  specific  performance  of  the  agreement.  But,  it  ap- 
pearing, at  the  hearing  of  the  cause  in  1808,  that  a  commission  of  bankrupt 
had  issued  agaipst  them,  though  it  had  not  been  prosecuted,  the  bill  was  dis- 
missed  by  the  decree. 

In  1805,  pending  the  suit,  the  testator  died.  By  his  will  he  gave  to  trustees 
a  sum  of  1,400/.,  to  be  raised  by  the  sale  of  the  estate  in  question,  describing 
it  as  the  estate  which  he  hdd  lately  purchased  of  Mr.  Thomas  A.  Franklin, 
upon  trust  to  place  the  1,400/.  out  upon  good  security ;  and,  out  of  the  interest 
thence  arising,  to  maintain  and  educate  his  grandson,  John  Fowler,  until  he 
should  attain  the  age  of  twenty-one  years ;  and,  when  he  should  attain  that 
age,  he  willed  that  his  grandson  should  receive  800/.  as  his  share  of  the  1,400/. 
And  he  gave  to  his  grandson,  Thomas  Fowler,  when  he  should  attain  the  age 
of  twenty-one  years,  the  remaining  sum  of  600/.,  and  all  (he  interest  and  profits 
which  should  have  arisen  from  the  1,400/.  over  and  above  the  maintenance  and 
education  of  his  grandson  John  Fowler:  and  he  gave  all  the  residue  of  bis  per* 
sonal  estate  to  his  son  Thomas  Wilioughby,  whom  he  appointed  sole  executor 
of  his  will.  • 

In  1810,  the  father  of  John  and  Thomas  Fowler  (who  were  then  infanU) 
filed  a  bill  on  their  behalf,  claiming  the  1,400/.,  against  Thomas  Wiiloughby, 
who  insisted  that,  as  the  purchase  of  the  estate  out  of  wftich  the  money 
[*356]  was  to  be  raised  had  not  been  completed,  the  *1,400/.  was  not  due. 
But  an  agreement  was  entered  into  between  the  father  and  Thomas 
Willoughby,  by  which  200/.  was  paid  to  the  father,  on  behalf  of  the  infants,  in 
satisfaction  of  all  their  claims. 

The  father  afterwards  became  insolvent ;  and  John  Fow'cr,  having  come  of 
age,  joined  with  his  brother,  who  was  then  an  infant,  in  filing  this  bill  against 
Thomas  Willoughby  and  the  trustees. 

When  the  cause  came  on  to  be  heard,  it  was  referred  to  the  master  to  inquire 
whether  the  contract  of  the  testator  for  the  purchase  of  the  estate  could  be 
enforced  against  his  assets. — The  roaster  reported  in  the  affirmative,  and  the 
defendants  took  an  exception  to  the  report,  which  exception  the  court  allowed, 
holding  that  the  contract  could  not  be  enforced. 

The  cause  now  came  on  for  further  directions  :  and  the  question  was,  whether 
the  legacy  to  John  Fowler  could  take  effect,  although  it  could  not  be  raised  in 
the  manner  directed  by  the  testator. 
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Mr«  Agar^  and  Mr.  Duckworth^  for  tKe  plaintifilj : — The  doctrino  laid  down 
in  SavUe  v.  B^ackett{a)  is  quite  applicable  to  this  case.  Here  is  a  gift  of  a  sum 
of  money,  and  a  particular  fund  mentioned  out  of  which  the  testator  desires 
the  legacy  to  t>e  paid ;  but  Lord  Macclesfield  held  that,  in  such  a  case,  the 
failure  of  the  fund  or  modus  mentioned  by  the  testator  is  no  reason  why  the 
substantive  gift  of  the  legacy  should  fail.  WhiUaker  v.  WhiUaker(b) 
is  to  the  same-eflect;  for  it  *was  held  that  a  contract,  for  the  purchase  [*357] 
of  an  estate  which  the  testator  devised  to  his  nephew,  failing,  the 
amount  agreed  to  be  paid  for  it  should  be  laid  out  in  the  purchase  of  other 
lands,  for  the  benefit  of  the  devisee.  Lord  Eldon  has  recognized  the  same 
doctrine  in  Broome  y.Monck.(c) 

Mr.  Horn^  and  Mr.  Neggison^  for  the  defendant  Willoughby : — This  is 
not  a  general  legacy,  but  is  so  far  specific  as  to  depend  entirely  on  the  fund 
out  of  which  the  testator  directs  it  to  be  paid.  Page  v.  Leapingwell(d) 
proves  that  the  gift  of  a  certain  sum  of  money,  to  be  raised  by  the  sale  of  an 
estate,  is  a  specific  legacy. — WhUiaker  v.  H^Ai/^a&er  has  no  application  to 
this  case.  The  question  there  was  entirely  upon  the  will,  and  there  was  a 
dear  intention  to  give  an  estate  of  a  particular  value  to  the  object  of  the  tes- 
tator's bounty.  The  general  intention  of  the  testator  was  answered  by  lay- 
ing out  the  sum  which  he  mentioned  in  the  purchase  of  any  estate;  and 
Ihe  testator  directed  his  trustees  and  executors  to  take  that  sum  out  of  his 
general  assets,  and  apply  it  in  the  purchase  of  the  estate.  But  in  this  case 
there  is  no  direction  to  raise  a  single  shilling  for  the  purchase.  No  directions 
are  given  as  to  what  should  be  done  in  case  the  contract  was  not  completed. 
It  is  casus  omissus  by  the  testator,  and  what  happens  to  legatees  every  day, 
who  lose  the  bounty  intended  for  them,  either  by  the  want  of  funds,  or  by  the 
failure  of  the  event  on  which  the  gift  was  made  to  depend.  There 
being  nothing  in  the  will  which  can  make  *this  1,400/.  a  charge  upon  [*d58] 
the  general  assets,  it  most  fail. 

Mr.  Parker,  for  another  defendant. 

The  Vice-chancellor  decreed  the  legacy  to  be  paid  out  of  the  testator's 
general  estate,  stating,  that  this  was  neither  a  legatum  nominis,  nor  a  Ugaium 
debUU  but  a  pecuniary  legacy  with  a  particular  security,  which  in  the  civil 
law  was  termed  a  demonstrative  legacy,  and  that  our  law  followed  the  civil 
law  in  giving  effect  to  such  a  legacy,  where  the  particular  security  intended 
by  the  testator  happened  to  fail. 


SmFTH  V,  COWDERT. 

1B25,  18lh  Jane,  12tb  July — WiU.-^CwdUion  in  reatraini  of  marriage. 

Bequcrt  to  M.  on  tho  day  of  her  marriage  with  any  other  peraon  than  T.,  and  if  ahe  married  T. 

then  oyer.    M.  married  T.  in  the  lifetime,  and  with  the  aonient  of  the  teeUlor ;  h«ld  that  ahft 

waa  entitled  to  her  legacy. 

(a)  1  P.  W.  777.  (J)  4  Bro.  C.  C.  31.  (c)  10  Vea.  597.  (<0  IB  Vet.  463. 
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William  YouNGt  by  ht8  will,  dated  the  29th  of  May  1792,  after  giving 
•evefal  legaciesi  gave  all  the  rest,  residue  and  remaiader  of  his  moneys,  secu- 
rities for  money,  stock  upon  his  farms,  goods,  chattels,  real,  personal  estate 
and  eflfects,  unto  his  eiecutors,  upon  trust  to  pay  and  divide  the  same  unto 
and  amongst  his  children,  Susannah,  the  wife  of  James  Neeld,  Mary  Young, 
Ann  Young,  Fanny  Young,  and  William  Young,  equally  between  them,  share 
and  share  alike,  when  they  should  respectively  attain  the  age  of  twenty-one 
years,  or  day  of  marriage,  whichever  should  first  happen,  and  the  interest 
thereof  respectively,  or  so  much  as  might  be  necessary,  to  be,  in  the  mean 
timet  applied  towards  their  support  and  maintenance,  except 
[*850]  *Mary  Young,  whose  share  of  the  residue  of  his  personal  estate  and 
effects  the  testator  directed  should  be  paid  her  upon  the  day  of  her 
intermarriage  with  any  other  person  excepting  Henry  Twynam,  and  the  in- 
terest thereof,  in  the  mean  time,  to  be  applied  towards  lier  support  and  main- 
tenance :  and  his  will  and  mind  was  that,  in  case  Mary  Young  should  at  any 
time  thereafter  intermarry  with  Henry  Twynam,  then  upon  trust  to  pay  and 
divide  her  share  of  the  residiie  of  his  personal  estate,  so  given  and  bequeath- 
ed to  her  as  aforesaid,  unto  and  amongst  Susannah  Neeld,  Ann  Young,  Fan- 
ny Young,  and  William  Young,  in  such  manner  as  before  and  after  directed 
<ionceming  the  residue  of  his  personal  estate :  and  it  was  also  -bis  will  and 
intention  that,  in  case  Susannah  Neeld  should  not  leave  any  issue  at  the  time 
of  her  decease,  then  his  executors  should  place  out  at  interest  the  whole  of 
her  share  of  the  residue  of  his  estate  and  eflects,  and  pay  the  interest  and 
proceeds  thereof  to  James  Neeld  and  Susannah  Neeld  for  their  natural  Uvea, 
and  the  life  of  the  longest  liver  of  them ;  but  in  case  Susannah  Neeld  should, 
at  any  time  after  his  decease,  have  issue,  then  that  his  executors  should  pay 
and  deliver  unto  her,  her  share  of  the  residue  of  his  personal  estate  and 
effects  ;  and,  after  the  decease  of  the  survivor  of  James  Neeld  and  Susannah 
Neeld  (she  dying  without  issue  as  aforesaid,)  then  that  they  should  pay  and 
divide  her  share  of  the  residue  of  his  estate  and  effects  unto  and  amongst  Mary 
Young,  Ann  Young,  Fanny  Young,  and  William  Young,  m  like  manner  as 
the  lesidue  of  his  personal  estate  was  thereinbefore  and  thereinafter  directed 
to  be  paid  and  divided  t  and,  in  case  any  or  either  of  them,  Susannah 
[*360]  Neeld,  Mary  Young,  *Ann  Young,  Fanny  Young,  and  William  Young, 
should  happen  to  die  without  issue  lawfully  begotten,  before  his,  her 
or  their  respective  legacy  or  legacies,  share  or  shares,  should  become  doe 
and  payable,  then  that  his  executors  should  pay  and  divide  the  legacy  and  le- 
gacies, share  and  shares  of  him,  her  or  them  so  dying,  unto  and  amongst  the 
survivors  of  Su«annah  Neeld  (in  case  she  should  have  any  issue  as  aforesaid,) 
but  if  not,  he  directed  the  interest  of  her  share  of  the  part  or  parts,  share  or 
shares  of  him,  her  or  them  so  dying,  to  be  paid  to  James  Neeld  and  Susannah 
Neeld,  for  their  natural  lives,  and  the  life  of  the  longest  liver  of  tbem,  and  the 
principal  thereof,  in  such  manner  as  her  share  of  the  residue  of  his  personal 
estate  and  eflects  was  before  directedt  to  Mary  Young,  in  case  she  should  not 
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at  any  time  ihcrearter  intermarry  with  Henry  Twynam,  Ann  Young.  Fanny 
Young  and  William  Young,  in  equal  proportions,  share  and  share  alike,  and  if 
but  one,  then  the  whole  to  such  survivor ;  but  in  case  any  of  them  should  die 
before  his,  her  or  their  legacy  or  legacies,  share  or  shares  should  become  due 
and  payable,  leaving  issue  lawfully  begotten,  then  that  his  executors  should 
pay  and  divide  the  legacy  or  legacies,  share  or  shares  of  him,  her  or  them  so 
dying,  unto  and  amongst  the  children  of  him,  her  or  them  so  dying  equally 
between  them,  share  and  share  alike,  and  if  but  one,  then  the  whole  to  such 
only  child. 

Ou  the  1st  of  June  1795,  the  testator  died.  After  the  date  of  the  will,  but 
in  the  testator's  lifetime,  and  with  his  consent,  Mary  Young  married  Henry 
Twynam  ;  and  the  only  question  in  the  cause  was,  whether  she  thereby  for- 
feited her  share  of  the  testator's  residuary  estate. 

*'Mr.  Agar^  Mr.  Home^  Mr.  RomiUy^  Mr.  Ching,  and  Mr.  Jacobs  1*361] 
for  the  parties  who  were  interested  in  contending  for  the  forfeiture  i-^ 
Upon  the  plain  construction  of  this  will,  it  is  clear  that  Mrs.  Twynam  cannot  be 
entitled  to  any  share  of  the  residue.  There  is  a  condition  annexed,  in  express 
terms,  to  the  bequest  to  her ;  and  it  cannot  be  disputed  that  the  terms  of  the 
condition  apply  as  well  to  a  marriage  in  the  testator's  lifetime,  as  to  one  after 
his  death.  The  time  of  payment  cannot  arrive ;  for,  unless  Mrs.  Twynam 
married  with  some  other  person  than  Henry  Twynam,  she  was  not  to  be  paid 
her  share.  A  will  cannot  be  altered  by  matter  in  pais.  The  consent  given 
by  the  testator  cannot  have  the  effect  of  striking  out  a  clause  in  the  will,  and 
inserting  another  in  lieu  of  it.  No  matter  dehors  the  will  can  introduce  a  new 
bequest,  or  strike  out  an  express  gift  in  the  will.  A  will  cannot  be  revoked 
otherwise  than  by  writing,  unless  by  some  act  which  changes  the  nature  of 
the  testator's  interest  in  the  substance  of  the  gift,  such  as  his  marriage,  and  the 
birth  of  a  child. 

Mr.  Sugden^  and  Mr.  Treshve,  for  Mr.  and  Mrs.  Twynam : — The  court 
has  struggled,  in  similar  cases,  to  hold  the  condition  dispensed  with,  where  the 
marriage  was  had  with  the  father's  consent.  Chrke  v.  Berheley,(a)  Crom* 
melin  v.  Crommelin.{b)  There  the  Lord  Chancellor  says :  '*  Her  claim  would 
have  been  upon  the  ground  that  all  these  provisions  were  upon  the  sup- 
position  that  they  were  unmarried,  and  in  order  to  provide  suitable 
^marriages  for  them.  Her  claim  would  have  been  that  she  had  mar-  [*362] 
ried,  and  that  the  consent  of  the  trustees  was  quite  impossible  then : 
for  there  were  then  no  such  trustees  in  existence."  Parnell  v.  Lyon,(c)  is  ex- 
actly this  case ;  for  it  contains  an  express  gift  over  in  case  the  daughters  mar- 
ried without  the  consent  of  the  executors.  Coffin  v.  Cooper. (d)  In  the  pre- 
sent case  no  consent  is  required ;  but  there  is  a  gift  over  in  case  Mary  Young 
married  Mr.  Twynam.  But  when  the  testator  did  away  with  the  prohibition, 
and  consented  to  and  assisted  in  completing  the  act  which  it  is  contended 

(«)  8  Vin.  Ab.  154,  S.  C.  3  Yonioii,  790.  (b)  3  Voi.  997. 

{€)  1  V.  A,  B.  479.  (4)  Cited  in  kt t 
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worked  a  forfeiture,  he  impliedly  revoked  the  clause.  The  condition  is  consi- 
dered as  ceasing  when  the  testator  has  done  an  act  which  virtually  strikes  the 
clause  out  of  the  will.  He  was  looking  to  a  marriage  after  his  death  ;  and, 
therefore,  the  provisions  of  his  will  cannot  be  applied  to  one  solemnized  in  his 
lifetime.     Wh^ekr  v.  Warner. (e) 

The  court  is  authorized  to  hold  a  will  to  be  revoked  by  circumstances  ex« 
trinsic  to  the  will ;  because  its  decisions  with  respect  to  legacies  are  regulaletl 
by  the  civil  law,  and  the  civil  law  holds  that  such  circumstances  may  effect  a 
revocation.  Upon  this  principle  it  has  been  decided  that  marriage  and  the 
birth  of  a  child  are  sufficient  to  revoke  a  bequest.  The  earliest  case  in  which 
this  was  decided  was  Lvgg  y*Lugg.(f)  There  the  delegates  held  that,  there 
being  such  an  alteration  in  the  testator's  estate,  and  circumstances  so  different 
at  the  time  of  his  death  from  what  they  were  when  he  made  the  will, 
[*363]  there  was  room  and  presumptive  ^evidence  to  believe  a  revocation, 
and  that  the  testator  contintied  not  in  the  same  mind.  In  Doe  v.  Lan^ 
ca8htret{g)  Lord  Kenyon,  C.  J.,  states  the  foundation  of  the  principle  to  be, 
not  so  much  an  intention  to  alter  the  will,  implied  from  those  circumstances 
happening  afterwards,  as  a  tactit  condition,  annexed  to  the  will  itself  at  the 
time  of  making  it,  that  the  party  does  not  then  intend  that  it  should  take  effect, 
if  there  should  be  a  total  change  in  the  situation  of  his  family.  Here  the  tes- 
tator, at  the  time  of  making  his  will,  opposed  the  marriage :  but  afterwards 
altered  his  mind  and  promoted  it.  It  is  no  violation  of  the  expressions  of  the 
will  to  hold  Mrs.  Twynam  entitled  to  a  share  of  the  residue  ;  for  the  testator 
gives  it  over  in  case  she  should  at  any  time  thereafter  intermarry  with  Henry 
Twynam.  Now  the  will  speaks  at  the  death  of  the  testator,  and  the  marriage 
took  place  before  that  event,  therefore  the  gift  over  could  not  take  effect 

Mr.  HeaU,  and  Mr.  Roupell,  for  other  parties. 

The  Vice-chancellor  : — The  testator  in  this  case  introduces  a  condition 
in  his  will  to  prevent  the  marriage  of  his  daughter  Mary  with  Henry  Twy- 
nam.  After  the  making  of  his  will  his  daughter  Mary  married  Henry  Twy* 
nam,  with  his  express  consent  and  approbation ;  and  the  condition  is  thus  dis- 
pensed with.  In  coming  to  this' conclusion,  I  follow  the  cases  of  Cferite  v. 
Berkeley,  Crommelin  v.  Crommelin,  and  Pamell  v.  Lyon.  In  this  case 
[*364]  it  is  very  questionable,  whether,  under  the  language  or  the  will,  *ihe 
share  of  the  testator's  daughter  Mary  did  not  vest  absolutely  at 
twenty-one,  without  regard  to  marriage ;  but  it  is  not  necessary  to  pursue 
that  point. 

(<)  Ante,  lit  vol.  304.  (/)  S  Salk.  589.    S.  C.  1  Ld.  &aj.  441. 

.    (f )  5  T.  R.  49.    See  alto  Bradp  ▼.  Cubiti,  Doug.  30. 
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WlOSeLL   V.   WiGSELL. 

1825,  lit  and  I9th  JiAj^Ttmani  in  tmU. 

Tenant  io  tail  in  remainder  (after  eatatee  to  A.  for  life,  add  to  bla  fimt  and  other  loni  in  tail)  paya 

off  a  mortgagre  dorinj^  the  life  of  the  tenant  for  life,  t.akc.'i  an  asiignment  to  himself  of  the  mort. 

ga^^e  term,  and  afterwards  eomes  into  possession  of  the  estate,  and  dieM  withoat  issae :  the  mort* 

gage  is  a  subsisting  charge  for  the  benefit  of  his  peil^iial  estato,  there  being  no  aet  to  iiiow  a  oon- 

traty  intention. 

In  the  year  lT7d,  Thomas  Wigsellt  being  seiaed  in  fee-simple  of  oertain 
real  estates,  mortgaged  them  for  a  term  of  2,000  years,  to  secure  1,000/.  and 
interest. 

By  his  will,  dated  in  1774,  he  devised  his  real  estates  to  trustees,  for  a  term 
of  500  years,  upon  trust  to  raise  money  for  payment  of  his  debts  and  of  a  sum 
of  1,500/.  to  Susannah  Wigsell,  on  her  marriage;  and,  subject  thereto,  he 
devised  the  estates  to  Aiwood  Wigsell  for  his  life,  with  remainder  to  the  first 
and  other  sons  of  Atwood  Wigsell  in  tail ;  with  remainder  to  Thomas  Wig- 
sell, the  younger,  for  his  life ;  with  remainder  to  his  first  and  other  sons  in 
tail ;  with  remainder  to  Susannah  Wigsell,  and  the  heirs  of  her  body ;  with 
remainder  to  his  own  right  heirs. 

The  testator  died  in  1778 ;  and  his  will  was  proved  by  Atwood  Wigsell 
the  sole  executor,  who  entered  into  possession  of  the  real  estates,  as  tenant 
for  life  under  the  will. 

Atwood  Wigsell  made  his  will  in  1795,  and  died  in  the  same  year  without 
issue.  Thomas  Wigsell*  the  younger,  his  brother,  and  sole  executor,  proved 
his  will,  and  entered  into  possession  of  the  real  estates,  as  tenant  for 
life. 

*'In  1797,  Thomas  Wigsell,  the  younger,  being  the  heir  at  law  of  [*865] 
Thomas  Wigsell,  and,  as  such,  seised  of  the  reversion  in  fee  of  the 
real  estates,  expectant  on  the  death  of  himself  and  Susannah  Wigsell  without 
issue,  concurred  with  Susannah  Wigsell  in  executing  a  settlement  of  the  real 
estates  on  himself  for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
with  remainder  to  Susannah  Wigsell  in  tail,  with  remainder  to  trustees,  for  a 
term  of  5,000  years,  to  raise  1,000/.  and  pay  it  to  Susannah  Wigsell,  in  dis« 
charge  of  the  like  sum  due  to  her  by  Thomas  Wigsell,  the  younger,  on  his 
bond,  with  remainder  to  the  daughters  of  Thomas  Wigsell,  the  younger,  as 
tenants  in  common  in  tail,  with  remainder  to  Atwood  Wigsell  Wigsell  for  life, 
with  remainder  to  the  first  and  other  sons  of  A.  W.  Wigsell  in  tail,  with  di- 
vers remainders  over. 

On  the  3d  of  July  1805,  during  the  lifetime  of  Thomas  Wigsell,  the  young-' 
or,  Susannah  Wigsell  paid  oflT  the  1,000/.  due  on  the  mortgage  created  by 
T.  Wigsell,  the  elder,  and,  by  an  indenture  of  the  same  date,  reciting  that 
Thomas  Wigsell,  the  younger*  having  been  applied  to  by  the  mortgagees,  but 
being  unable  to  pay  the  1,000/.  Susannah  Wigsell  had  paid  it  at  his  desire,  the 
mortgage  term  of  2,000  years  was  assigned  to  Susannah  Wigsell, 
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in  September  1805,  Thomas  Wigsell,  the  younger,  died  without  issue.  Up* 
on  his  decease  his  widow,  who  was  also  his  personal  representative,  entered 
into  posession  of  a  part  of  the  estates  coitiprised  in  the  mortgage,  which  her 
husband  had,  in  the  year  1795,  settled  on  her,  for  her  jointure,  under  a  power 
contained  in  the  will  of  T.  Wigsell,  the  elder,  and  Susannah  Wigsell 
[*366]  entered  into  possesion  of  the  rest  of  the  estates  as  ^tenant  in  tail,  and 
continued  in  possession  th#eof  till  sometime  in  1806,  when  she  died, 
without  ever  having  been  married.  By  her  will  dated  in  November  1805| 
she  gave  all  her  personal  estate  to  her  executors,  for  the  benefit  of  Atwood 
Wigsell  Wigsell. 

Upon  Susannah  Wigsell's  death,  Atwood  Wigsell  Wigsell  entered  into  pos- 
session of  the  estates,  not  comprised  in  the  jointure,  as  tenant  for  life  under 
the  settlement  of  1707 ;  and,  in  1821,  he  died,  having,  by  his  will,  bequeathed 
all  his  personal  estate  to  the  plaintiif,  his  widow. 

The  bill  charged  that  the  1,000/.  had  never  been  called  in  by  Susannah 
Wigsell,  and  prayed  that  it  might  be  declared  to  be  a  subsisting  charge  upon 
the  estates,  and  that  the  plaintiflf  was  entitled  to  it  as  part  of  Susannah  Wig- 
sell's personal  estate,  which  was  bequeathed  to  her  husband. 

The  widow  of  Thomas  Wigsell,  the  younger,  who  was  one  of  the  defend- 
ants, by  her  answer,  insisted  that  the  term  of  2,000  years,  assigned  Jo  Susan- 
nah Wigsell,  had  merged  in  the  inheritance,  which  had  become  vested  in  her 
in  possession ;  and  that  Susannah  Wigsell  had  never,  after  the  death  of  Thomas 
Wigsell,  the  younger,  made  any  claim  upon  the  defendant,  in  respect  of  the 
interest  of  the  1,000/.,  which  had  been  charged  upon  part  of  her  jointure 
lands,  although  a  full  settlement  of  all  accounts  between  tiiem  had  been  made  | 
nor  did  her  executors  ever  make  tiny  such  claim  until  a  short  time  before  the 
bill  was  filed ;  and  that  Susannah  Wigsell  was  not  only  tenant  in  tail, 
[*367]  but,  under  the  settlement  of  1707,  had  an  absolute  .5 power  over  the 
whole  fee-simple,  by  means  of  a  power  of  revocation  and  new  appoint- 
ment, which  she  had,  in  fact,  exercised,  by  altering  certain  of  the  limitations 
in  that  settlement,  on  failure  of  the  issue  of  Atwood  Wigsell  Wigsell. 

The  cause  now  came  on  to  be  heard. 

Mr.  Roupell,  and  Mr.  R.  Raupell,  for  the  plaintiflTz-^There  could  be  no 
merger  in  this  case,  on  account  of  the  term  of  500  years,  which  intervened 
between  the  mortgage  term  and  the  limitation  of  the  inheritance  to  Susannah 
Wigsell.  In  cases  of  this  kind  the  court  always  looks  to  the  intention.  JFVr- 
bes  v.  Maffali{a)  establishes  the  rule,  not  only  that  the  intention  of  the  party 
must  govern,  but  that  the  advantage  of  the  personal  representative  is  to  weigh 
with  the  court.     Thomas  v.  Kemi$h{b)  is  to  the  same  efiect. 

Mr.  Sugdeut  and  Mr.  Pemberton^  for  the  widow  of  Thomas  Wigsell,  the 
younger : — In  order  to  judge  of  the  intention  in  this  case,  the  court  must  con- 
sider the  situation  of  the  parties.  If  it  makes  no  diflTerence  whether  the  estate 
or  the  charge  first  vests,  it  is  difficult  to  see  how  it  can  be  made  out  that  this 

(a)  18  Vm.  384.  (I)  %  Vera.  348. 
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charge  siibskted  ^after  the  iDberitaDoe.  became  vested  tn  Susannah  <  Wjgselk 
The  situation  in  which  she  stood  «t  the  thne  when  the  term  was  assigned  to 
her,  was  such  as  made  it  clearly  for  her  interest  to  keep  the  charge  alHni 
during  the  lirelime  of  Thomas  W^seli,  the  youi^gefi  who  was  then 
tenant  for  *i\k  of  the  estates^  If  she  bitd  not  done  so,  she  would  [*dd8] 
ba^vaiost  the  interest «(  the  1.000/..  daring  the  subsistence  of  his  life 
estate.  Bnt»  from  the  moment  when  the  inheritance  became  vested  in  her, 
it  became  a  matter  of  indiiferenecwhether  the  term  was  kept  alive  or  not*. 
She  bad  concurred  with  Thomas  Wigsell,  the  younger,  in  making  a  settle* 
ment  of  the  estate^  on  Atwood  Wigsell  Wigseil ;  and  that  seltfement  was 
madCr  reserving  a  power  of  revocation  to  Susannah  WigselU  Was  it  then^a 
probable  intention  on  her  pajt  Ibftt  the  personal  representaiive  should  diminish 
the  estate  by  raising  the  amount  of  this  charge  out  of  it  f  In  Thomas  v« 
Kemish  the  tenant  in  tail  died  an  infant,  in  which  case  the  rule  of  the  court 
always  ts^  to  consider  that  the  inAibt  intended  to  keep  the  charge  alive. 

Mr.RoupeUfm  reply: — Susannah  Wigsell,  though  she  was  tenant  in  tail) 
never  snflcfred  any  recovery  ;  apd,  not  haying  done  so,  it  is  clear  that  she  did 
not-  intend  to  make  the  estate  her  own.  There  is  as  much  evideQce  of  iolen* 
lion  in  this  ca«e,.a$  in  thx>se  in  which  the  court  has  held  that  the  charge  was 
not  in  ^ntty  extinguished*  Duke  of  Chandos  v.  Ta/6ol,(c)  Wyndham  ^. 
Lord  EgrenumL{d) 

Mr.  Longleg^  and  Mr.  Dantellf  for  other  defendants. 
'  The  Vicb-Chanoiblmb.: — ^This  bill  is  filed  for  ihe  purpose  of  having  it 
declared  that  the  |daintiff|  as  representing  A.  W.  .Wigsell,  deceased, 
is  entitled  to  have  a  sum  of  i,000£  and  *  interest  raised  by  sale  or   [*S69] 
mortgage  of  the  estote  in  question  in  this  cause. 

Susannah  Wigsell,  being  tenant  rn  tail  in  remainder  of  this  estaie»  expectant 
upoQ.the  death  of  her  brother,  Thomas  Wigisell,  and  failure  of  his  issuc^dunng 
the  lire  of  Thomas  Wigsell,  paid  off  an  old  mortgage  of  1,000/.  due  upon  this 
estate,  and  took  an  assignment  of  the  mortgnge  term  to  herself.  Thomas  Wig* 
sell  afterwards  died  without  issue^  and  Susannah  became  tenant  in  taiJ  in  pos* 
session,  and  afterwards  died  without  fssue,  and  without  having  suffered  a  re- 
covery; and  the  question  ist  whether  the  mortgage  of  1,000/.,  which  she  so 
paid  off,  did  not,  at  her  death,  constitute  part  of  her  personal  estate. 
.  WItere  a  tenant  tn  tail  in  possession  pays  off  a  mortgage,  and.  declares  no 
intention  that  the  charge  shall  continue  for  thei>enefU  of  the  personal  estate, 
there  the  charge, ceases;  because  the  estate  is  considered  as  his  own,  inasmuch 
as  he  may  make  it  his  own  by  sofiering  a  recovery.  This  principle  has  no  ap» 
plication  to  a  tenant  in  tail  in  remainder  whose  estate  may  be  altogether  de* 
feated  by  the  birth  of  issue  of  another  persoii ;  and  it  must  be  inferred  that  such 
a  tenant  in  tail  means  to  keep  the  charge  alive« 

When  Susann^b  WigseU^  therefore^  became  tenant  in  tail  in  possession^  this 

C»)3P.W,601.  (<J)  Amb.  i53.        . 
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l(<25^HiiM  V.  Fiddes. 


charge  subsisted  as  a  part  of  her  personal  estate;  aoci,  not  hftving  aferwarda 
declared  aay  iotentioo  to  the  contrary,  I  a)n  of  opinion  that  it  contioned  part 
erf  her  personal  estate  at  her  death,  and  that  the  plaintiff  is  entitled  to  the  refief 

which  she  praysi 
[♦870]  ^    *This  case  has  been  partly  argued  on  the  ground  of  merger ;  but 

merger  is  out  of  the  question  here,  because  of  the-intfermediate  eatate«(e) 


Hms  V.  F1DDB8. 

ISth  Jiiiy.»Pk^«etiM^— /fv'wicttm* 

Special  injonetion  gnoted  to  itaj  proceedin|^  ia  an  action  in  the  court  of  comiiKiii  pleas  at  Lao« 
oaaler. 

This  wad  a  motion  for  a  special  injunction^  to  restrain  the  proceedings  in  an 
action  brought  by  the  defendant  against  the  plainlifT,  in  the  court  of  oommon 
pleas  at  Lancaster.  The  bill  was  filed  on  the  J  1th  instant.  The  affidavit  in 
support  of,  the  motion  verified  the  contents  of  the  bit),  and  stated,  amoogst 
other  things,  that,  on  or  about  the  25th  of  June  last,  the  pldintiflfhad  been  arrest- 
ed, by  virtue  of  a  writ  of  capias^  issued,  at  the  defendant's  suit,  oat  of  the  court 
in  question,  returnable  c>n  the  6th  instant ;  that  a  declaration  had. been  filed  in 
the  action,  and  notice  of  it  served  on  tlie  plaintiff;  and  that,  according  to  the 
practice  of  the  court,  the  plaintiff  was  bound  to  plead  to  the  declaration  within 
eight  days  from  the  filing  of  it;  and  that  the  cause  would  stand  for  trial  at  tb« 
Lancaster  assizes,  to  be  held  on  the  15th  of  August  next. 

Mr.  KoCf  in  Support  of  the  motion,  referred  lo  the  39th  aM  ^Oth  Geo.  Ill, 
c.  105,  and  said. that,  regard  being  had  to  the  time  at  which  the  action  bad 
been  commenced  and  the  seal-days  of  this  court,  it  was  impossible  for  the 
plaintiff  to  obtain  the  common  injunction  before  the  trial  of  the  action  ;  an^lfthat 
no  suit  could  have  been  instituted  in  the  court  of  chancery  at  Lancaster  so  as 
to  stay  the  proceedings.    On  these  grounds  the  Vice- Chancellor  granted  the 

injunction.[lJ 
[•371]        •The  defendant  had  been  served  with  notice  of.  the  motion,  but  did 
not  appear. 


Bolton  u.  Bolton. 


UB35,  Ittk  JvSj.^Pratiic€. 

A  bill  of  revivor  having  been  filed,  bat  no  order  to  revive  obtained,  the  court  ordered  the  plaintiff 
to  revive  within  ten  dajs,  or  both  the  original  bill  and  bill  of  revivor  to  be  diemiued. 

(e)  See  Drinkwater  v.  Cimlbi,  ante,  340. 

[1]  Vid*  Jmtf  ▼.  B0M«l<,  2  Rom.  405 ;  Drwmmond  v.  Pi^tr,  9  Mylne  dt  Keeoe,  168 ;  Frank  ▼. 
Btmfti,  3  Mylna  db  Koene,  618. 
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1835.— Hibbereon  y.  Fielding. 

The  plaioiiff  had  filed  a  bill  of  revivor,  but  had  neglected  to  obtaiR  an  order 
to  revive. 

Mr.  Koe,  on  behalf  of  this  defendant,  now  moved  that  the  plaintiff  might 
revive  the  sntt  within  ten  days,  or  that  both  the  original  bill  and  bill  of  reTivor 
might  stand  dismissed.  He  cited  Adamson  v.  HaJl,{a)  and  Aikis  v.  Wynufi^ 
10th  Ai:^ust,  1805 ;  in  which  latter  case,  the  defendant  alleging  ibat  a  bill  of 
revivor  bad  been  filed,  but  no  order  to  revive  obtained  by  the  plaintiff,  the 
court  ordered  that  the  plaiotifl^  should  revive  within  a  limited  time*  or  both 
bills  be  dismiased. 

The  y tee-Chancellor  made  the  order.[l] 


HiBBERsoN  t).  Fielding. 


1825,  8th  and  36th  Jalj<— Praetiee.—Cotef. 

An  order  obtained  by  a  defendant  to  a  bill  of  dwoorerj,  for  payment  of  his  eosti,  is  regnlar,  al 
though  the  plaintiff  had  prsTiousIy  become  bankmpt. 

The  bill  was  filed  for  a  discovery,  in  aid  of  an  action  at  law.  There  waa 
only  one  plaintiflT.  The  defendant  had  put  in  his  answer.  On  the  18(h  of  June, 
a  commission  of  bankrupt  was  issued  against  the  ptaintifT,  under  which  he 
was  declared  a  bankrupt.  On  the  28th  of  the  same  month,  the  defendant  ob- 
tained the  usual  order  for  payment  of  his  costs. 

♦Mr.  Pemberton  now  moved  to  discharge  that  order,  for  irrcgu-  [*372] 
larity,  and  contended  that  the  suit  was,  in  effect,  abated. 

Mr.  Spence  opposed  the  motion. 

The  Vice-Chancellor  refused  the  motion  ;  and  said  that  the  bankruptcy  of 
the  ^aintiff  could  not  defeat  the  defendant's  right  to  the  order :  but  that  it 
might  be  a  question  between  the  bankrupt  and  his  assignees  whether  the  estate 
should  not  pay  the  costs. 


ElWORTQY   0.    BlKD. 


1895,  99tlvjuiifi ;  2ffth^  JtiXy, ^Husband  and  Wife.^SptciJU  perfoni^n€9, 

Thii  court,  will  decree  specifio  performance  of  an  agreement  for  aeparation  between  hoaband  and 
.  wife,  althongh  the  agreement  was  made  on  a  compromive  of  indictment!,  preferred  by  the  wife 

against  the  husband  and  others,  for  ateaulte  on  her. 
It  ia  not  illegal  to  oompromise  indictments  for  a  misdemeanor ;  secM,  as  to  indiotmeBls  far 

felony. 

(a)  1  Torn.  258. 

[t]  Vide  7>ei0«r^  v.  Bingham,  4  dim.  483. 
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jB35.-~l!:iworthy  ▼.  Bird. 

The  question  io  this  cause  was,  whether  the  court  would  decree  a.  specific 
performance  of  an  agreement  for  a  separation  between  a  husband  and  wife. 
The  plaintiffs  were  the  wife  and  her  father  and  brother. 

The  bill  stated  that  the  marriage  between  the  dcfendam  and  the  plaintiff^ 
his  wife*  took  place  in  1811 ;  that  they  continueif  to  reside  together  for  some 
time;  that  the  defendant,  without  any  provocation,  had  treated  his 
'[*8Y8]  wife  with  such  harshness  and  cruelty,  that,  in  the  *month  of  July, 
1821,  she  wfts  compelled  to  leave  htm,  and  removed  to  the  house  of 
her  father ;  that  the  defendant,  upon  that  occasion,  agreed  to  allow  her  50/.  a 
year  for  her  maintenance,  and  gave  directions  to  his  attorney  to  prepare  an  - 
agreement  in  writing;  for  that  purpose;  that  the. attorney,  accordingly,  pre- 
pared a  draft  of  such  agreement,  but  that  it  was  never  engrossed,  and  the  de- 
fendant afterwards  refused  to  pay  the  annuity,  or  allow  his  wife  any  sum  for 
her  support,  whereby  she  was  reduced  to  great  distress;  that,  in  February, 
1822,  she  returned  to  her  husband,  who  treated  her  with  increased  cruelty, 
.  confined  her  in  a  dark  and  unwholesome  room,  and  not  only  beat  her  himself^ 
but  caused  his  workmen  and  apprentices  to  beat  and  nialtreat  her ;  that,  by 
the  interference  of  the  plaintiffs,  (her  father  and  brothei*,)  an  order  was  ob- 
tained from  a  nnagistrate  for  releasing  her- from  confinement,  and  th^  defend- 
ant was  bound  over  to  keep  the  peace  towards  her,  and  indictments  were 
preferred  against  him  and  his  workmen  and  apprentices  for  the  assaults  com« 
mitted  by  them  upon  her ;  that  the  indictments  stood  for  trial  at  the  general 
quarter  sessions  in  July,  1622;  that  the  indictment  against  (he  defendant  was 
first  tried,  and,  the  case  being  fully  proved  against  him,  he  was  found  guilty ; 
that,  upon  the  verdict  being  returned,  the  justices  expressed  their  opinion  that, 
under  the  circumstances,  it  would  be  best  that  the  disputes  and  differences 
between  the  parties  should,  in  some  manner,  be  accommodated ;  that,  in  con- 
sequence of  this  recommendation,  a  conversation  took  place,  betwce%the 
counsel  and  attorney  of  the  plaintiffs  and  the  counsel  and  attorney  of  the  de- 
fendant, with  the  view  of  effecting  an  arrangetnent,  and,  in  a  short  time,  with 
the  authority  and  consent  of  the  plaintifls  and  the  defendant,  they 
[*374]  came  to  an  agreement,  -^which  was  reduced  into  writing  and  signed 
'by  the  counsel  on  each  side,  on  behalf  of  their  clients,  and  was  as 
follows: — 

*•  Rex  against  William  Bird. 

''Upon  a  verdict  of  guilty  in  tMs  case,  a  nominal  fine  was,  by  consent  of  the 
prosecutrix,  imposed  on  the  defendatot,  1822,  July  18th,  it  being  agreyl  that  a 
deed  of  separation  shall  be  executed  by  Mr.  and  Mrs.  Bird  and  Thomas  Ei* 
worthy,  the  father  of  Mrs.  Bird,  and  William  Elworthy,  her  brother,  who 
shall  be  trustees  on  her  behalf*  by  which  50/.  a  year,  for  her  life,  payable 
quarterly  by  said  J^f  r.  Bird,  shall  be  sufficiently  secured  to  Mrs.  Bird,  to  com- 
menfe  1st  day  of  January  1821,  the  arrears  of  which  to  be  paid  by  the  said 
Mr.  Bird,  and  also  covenants  from  Tjiomas  Elworthy,  the  father  of  Mr.  BVrd, 
and  William  Elworthy,  the  brother,  to  indemnify  the  said  William  Bird  against 
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the  debts  of  Mrs*  Bird,  and  that  Mr.  Bird  shall  not  be  molested  by  her.  Alt 
actions  aod  iadictments  which  have  been  brought  and  preferred^  and  which 
are  stiil  pending  fer  any  matter  or  thing  done  or  said  by  Mr.  and  Mrs. 
Bird,  or  either  of  them,  or  by  thdr  respective  relations  and  servants,  or  any 
or  either  of  them,  relating  to  or  connected  with  the  conduct  either  of  Mr. 
or  Mrs.  Bird,  and  all  actions  now  pending  against  any  other  person  for 
criminal  conversation  with  Mrs.  Bird,  shall  be  discontinued;  and  that  ho 
further  actions  shall  be  brought^or  proceedings  had,' for  or  on  account  of  any 
thing 'done  or  said  to  or  by  the  said  Mr.  and  Mrs.  Bird,  or  their  respective 
families  or  servants,  up  to  arid  including  the  date  of  this  agreement.'* 

The  but  then  stated  that  the  substance  of  this  ^agreement  vf  as  com-  [*375] 
monicatcd  to  the  justices,  who  approved  of  it,  and,  in  consequence, 
sentenced  the  defendant  to  pay  a  fine,  of  one  shilling  only,  and  ordered  the 
trials  of  the  other  indictments  to  be  respited ;  that,  in  pursuance  of  the  ngree* 
ment,  the  plaintifis,  discontinued  the  prosecution  of  -the  other  indictments,  and 
the  defendants  to  them  had  in  consequence  been  acquitted  ;  that  the  plaintifis 
had,  in  all  other  respects,  performed  the  agreement  on  their  parts,  and  had 
caused  a  draft  of  a  deed  to  be  prepared  pursuant  to  it ;  but  that  the  defendant 
efuscd  to  perform  4he  agceement,  or  toiixecute  a  proper  deed  for  securing 
the  annuity  of  50/.,  or  to  pay  the  arrears  of  it,  although  the  plaintiffs  had 
offered,  upon  his  executing  a  proper  deed,  to  give  him  an  indeihnily  against 
the  debts  of  his  ^ife,  pursuant  to  the  agreement. 

The  bill  charged  variou9  facts,  as  to  the  conduct  of  the  defendant,  tending 
to  show  that  he  had  recognized  the  agreement,  and  that  it  was  duly  signed  on 
his  behalf ;  that  rt  was  duly  obtained  from  him  ;  that  the  terms  of  it  were,  in 
all  respects,  fair  and  reasonable ;  that  the  amount  of  the  annuity  bore  only  a 
'snaali  proportion  to  the  amount  of  the  defetldant*s  property  and  income  ;  that 
the  ^ife  would,  on  account  of  his  conduct,  have  been  entitled  to  a  sentence  of 
divorce  or  separation  from  him  in  the  ecclesidstical  court,  bat  that  she  had  not 
commenced  any  such  proceedings  in  consequence  of  the  agreement ;  and  that 
her  father  and  brother  had,  some  time  since,  commenced  actions  at  law  against 
the  defeindant  for  non-performance  of  the  agreement,  but  not  being  pre|)ared 
with  proper  evidence  had'  been  non*8uited. 

The  prayer  of  the  bill  was,  for  the  specific  performance  of  the 
agreement  for  a  separation ;  for  an  account  *and  payment  to  the  wife    [*d76j  . 
of  the  afrears  of  (he  allowance  of  50/.  a  year,  and  for  the  execution  of 
a  prope%  deed,  and  performance  of  all  other  necessary  acts  to  secure  the 
future  payment  of  the  allowance. 

The  defendant  put  in  a  general  demurrer,  for  want  of  equity. 

Mr.  Hart,  and  Mr.  Richards^  for  the  demurrer : — 

1st,  The  general  doctrine  of  the  court  is  not  to  decree  the  specific  perfor- 
mance of  agreements  for  separation  between  husband  and  wife.  In  the  cases 
where  the  court  has  given  effect  to  sAch  agreements,  the  judges  have  uniformly 
shown  themselves  anxious  to  distinguish,  those  particular  cases  as  exceptions 
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from  the  general  rule.  •  St  John  v,  St.  John,(a)  Wcrrall  r.  Jacob,{b)  Jee  r, 
nurlow^^)  Legard  v.  Johnton.{d)  And  in  all  the  canes  in  which  any  sane- 
tbn  has  been  given  to  deeds  of  separation  between  husbaiid  and  -wife,  the  io- 
strunnent  has  been  under  seal.  In  Binnington  v.  WaOis^e)  the  distinctioD 
between  the  eflfeci  of  an  instrument  tinder  seal,  and  a  mere  executory  agiee- 
ment  not  under  seal,  was  noticed.  Durant  v.  Titely,(f)  and  MaUkews  r. 
L.,(g)  are  cases  in  which  the  court  refused  Co  act  apoa  agreements  for 
separation. 

2d.  This  agreement  was  made  for  compounding  and  suppressing  ihdict- 
ments«  and  therefore  cannot  be  sanctioned.  It  is  contrary  to  the  policy  of  the 
law  to  give  effect  to  an  agreement  made  for  such  a  purpose.  Johnson  v, 
Ogilby,{h)  There  can  be  no  mutuality  in  an  agreement  made  upon 
[*377]  such  a  consideration ;  for  if,  ^notwithstanding  the  agreement,  the  in* 
dictments  were  afterwards  prosecuted,  it  would  be  impossible  to  re* 
strain  the  proceedings ;  Lord  Montague  v.  Dudman,{})  May^r  of  York  v. 
Pilkington  ;{k)  and  it  would  remain  entirely  in  the  diseretion  of  the  attorney- 
general  whether  he  would  grant  a  noUe  prosequi;  Jones  v.  Clay. {I)  In 
fitackstone's  Commentaries,(m)  it  is  said  that  the  practice  of  allowing  parties 
to  compromise  indictments  for  felonies  is  a  dangerous  practicCt  and  ought 
liever  to  be  allowed  in  local  or  inferior  jurisdictions^  such  as  the  quarter  ses* 
Bians.     Collins  v.  BlarUern,(n)  Edgecombe  v.  Rodd,{o) 

Mr.  Heald,  and  Mr.  Jacob,  for  the  bill : — 

Ist.  It  is  quite  established  that  the  court  will  decree  the  specific  performance 
of  agreement  for  separation  between  husband  and  wife.  In  Worrdll  v.  Jacobs 
which  hird  been  cited  on  the  other  side,  the  master  of  the  rolls  treated  it  as 
quite  settled  that  the  court  would  enforce  such  agreements.  In  Fletcher  v. 
Fletcher{p)  the  same  doctrine  is  laid  doiprn.  But  the  present  case  is  much 
stronger,  because  it  is  one  where  ibe  husband  and  wife  are  already  in  a  jtate 
of  actual  separation,  and  were  separated  at  the  time  when  the  agreement  was 
mtidc.  It  makes  no  difiereoce  whether  the  instrument  which  contains  the  agree- 
ment be  under  seal  or  not.  In  Angier  v.  Angier,{q)  it  does  not  appear  that  the 
agreement  was  under  seal,  and  it  would  seem  from  some  eXptessjons  in  thd 
report  that  it  was  not  under  seal.  Seeling  v.  Crawley^r)  was  also  a 
[♦378]  case  where  there  were  mere  articles  of  agreen^ents;  Freeman  •v, 
Moore{s)  is  also  a  strong  case.  In  -Head  v.  Head%{i)  where  Lord 
Hardwicke  treated  it  as  the  usual  practice  of  the  court  to  enforce  agrtfenients 
of  this  kind,  it  is  material  to  observe  that  the  way  in  which  that  <^»e  was 
argued  on  behalf  of  the  husband,  was,  that  it  was  an  .agreement  only  for  se- 
paration during  pleasure,  and  therefore  that  the    court  could  not  establish  it 

(a)  11  Ves.  537.  (6)  3  Merhr.  25ft.  (c)  3  Barn.  Sl  QnaB.  547.  {d)  3  Vn.  358. 

(c)  4  Btrn.  8l  Aid.  650.         (/)  7  Price,  577.  [g)  1  Madd.  558.  (A)  3  P.  W.  S79. 

(t)  3  Vex.  396.  (k)  2  Atk.  302.  (Z)  I  fiof.  &.  Pull  1^1.  (m)  4Ui  Vol.  363. 

(II)  3  Wila.  347.  (o)  5  East.  294.  {p)  2  Cox.  99.  (q)  Pre,  Ch».  496. 

(r)  2  Vem.  385.  (t)  I  Bro.  P.  C.  287.       ■  (tyZ  AtiL.  295, 547. 
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against  the  husband,  and  that  Lord  Hardwicke's  juugmcnl  proccGded  upon 
that  view  of  (he  case.     Yeo  v.  Tea(u)  is  a. strong  instance  of  the  countenance 
given  by  this  court  to  suits  for  the  performance  of  articles  of  separation. 
LanAeri  v.  Lamherl(fj)  is  also  a  strong  authority.    In  Bateman  v.  Ros9(w)  one 
of ifae  objections  was,  that  the  agreement  was  between  husband  and  wife«  and 
therefore  nudum  pactum ;  but  Lord  Redesdale  and  Lord  Eldon  both  seemed  to 
entertain  no  doubt  on  that  questiont  and  affirmed  thejodgrnent.    And  in  Tojoey 
T«  Lindgay.{x)  a  separation  by  deed  was  held,  by  the  house'of  lords,  to  have 
the  effect  of  changing  the  d6micil  of  the  wife.    In  Cooke  v.  fViggins,(y}  the 
trustees  under  a  bond  for  separate  maintenance,  declining  to  mie  the  husband, 
tlHs  court,  made  a  decree  for  the  payment*    In  Worrall  y.  Jacobs  unless  Sir 
Wm.  Grant  had  felt  satisfied  that   there  was  a  sufficient  consideralion,  he 
would  not  have  decreed  a  specific  performance ;  for  it  is  settled  that  the 
cdurt   will  not  decree  a  specific  performance  of  a  mere  voluntary  agree-^ 
ment ;  Sutton  v.  Che(u>t/nd.{z)    In  Schoky  v.  Ooodman.{a)  no  objection  was 
takerf  as  to  want  of  sufficient  consideration.    In  the  present  case  there 
is  a  better  consideration  to  support  the  agreement  than  is*  to  be  found    [^379] 
in  most  cases  of  this  description  ;  for  it  appears  that  the  defetidant  has 
used  hrs  wife  in  such  a  way  as  to  subject  him  to  indictments,  aud  to  proceed- 
ings  in  the  ecclesiastical  court  for  aIinK)ny.    In  Hobbs  v.  HuU,{b)  that  wa9 
held   to  be  a  sufficient  consideration   to  support  the  allowance  for  separate 
maintenance  against  the  husband's  creditors ;  and  the  same  thing  was  decided 
in  JVimn  v.  Wil9more.{€)    Gutk  v.  Quih{d)\s  a  case  in  which  specific  perfor* 

\    mance  of  such  an  agroement  was  decreed,  although  the  husband,  by  his  an* 
awer,  oflered  ta  receive  back  his  wife. 

2d.  It  is  no  objection  to  the  performance  of  this  agreement  that  part  of  the 
eoasideration  was  compootidiDg  the  indictments,  which  were  for  a  mere  private 
misdemeanor.  It  would  have  been  difierent  if  it  had  been  compounding  a 
proseeqtbn  for  Mony  ;  or  even  for  a  public  misdemeanor.  Not  to  prosecute 
a  felony  is  misprision  of  felony,  but  the  law  makes  a  distinction  between  publii^ 
and  private  misdemeanors,  by  alio  wing  the  latter  to  be  compromised  afterverdict 
sod  before  senteoce.    Many  of  the  rules,  applied  to  civil  proceedings  are  appU* 

•  cable  to  indictments  (or  private  misdemeanors.  Beeky  v.  Wingjield{e)  is  an* 
authority  to  show  that  a  sum  agreed  to  be  paid  as  a  compromise  for  a  private 
misdemeanor,  where  the  compromise  was  made  with  the  sanction  of  the  tri- 
bwial  before  which  the  prosecution  was  instituted,  may  be  recovered  in  an  ac- 
tbo^t  Jaw.  Bez  v.  Fielding,{f)  Mayor  of  York  v,  Pilkington.(g)  In  Edge* 
c&mbe  V.  kodd,{h)  Mr.  Justice  Le  Blanc  takes  the  distinction  expressly 
between  a  public  and  a  ^private  nnsdemeanor.  In  Roy  v.  Duhs  of  [*3d0} 
B9auforit{i)  a  bond  wasgi  ven  by  a  party  under  prosecution  for  an  oflfence 

(»}  2  Dick.  498,  (t)  2  Bro.  P.  C.  18.  (to)  I  Dow.  235.  («)  1  Dow.  131. 

(y)  10  Vee.  191.  <«)  S  Merhr.  249.  (o)  1  Bing.  349.  (ft  1  Cox,  445. 

•  {e)  8  T.  R.  521.  {d)  3  Bro.  C.  C.  614.  (*)  il  E^t,  46.  (/)  2  Banr.  719. 

dr)  3  Atk.  dm.  ih)  5  But,  294.  (0  a  Atk.  390. 


m  GASES  IJJ  CHANCERY. 

'-—L: — /v.    ' . : — . : '  /    '  ^ 

1825.— Elwort)>y  V.  Bird. 

,  ugamst  the  game  law?,  and  ah)iough  the  bond  was  relieved  against,  on^ba 
ground  of  oppression,  it  would  seemt  from  what  u  said  by  LoiH  HardwtGke< 
that  it  was  considered  as  no  objection  to  the  bond  that  it  was  given  in  j^onsid-* 
eration  ofstopping  the  prosecution.  .  In  Bbporthy  v.  Birdy{k)  where  this  samTd 
case  was  before  the  court  of  exchequer,  on  an  action  of  a^ampsit  on  ihe.agree* 
men{,  the  plaintifTs  were  nonsmted  merely  beoaose  the  .agreement  was  not 
proved ;  and  Baron  Hullock,  so  far  from  treating  such  an  agreement  as  illegal, 
poinled  oat  the  proper  course  of  proceeding  to'  make  it  available.  In  Johnson 
V.  Ogilby,  which  has  been  cited  on  the  other  sidei  Mr.  Peere  WHliams  took 
the  diminciion  between  the  compromise  of  a  felony  and  of  a  private  misde- 
mennor,  and  the  court  seems  to  have  adopted  ft,  as- the  bill  was  dismissed. 
Fallowes  v.  Taylor{l)  is  a  case  in  which  it  was  held  that  a  bond,  given  in^  cod* 
sideration  of  refraining  from  a  prosecution  for  a  public  nuisance,  was  iteld  good 
in  law.  Breit  v.  Chse.{m)  The  agreemet^t  in  the  pr^ent  case  was  made 
subject  to  the  approbation  of  the  court  in  which  the  indictmeots  were  pending. 
'That  court  was  itself  a  party  to  the  agreement.  All  the  other  indictmema 
were  before  timt  court,  which  was  cx>nusant  of  all  the  circumstance  of  the  case» 
and  thought  those  oth(^r  tndictmcnts  should  not  be  proseicuted. 

Drnge  V.  Ibberson{n)  is  a  case  in  wbieh  i^  was  decided  that  a  note 
[•881]  given  for  the  compromise  of  a  *misd&meafior  may  be  reeavered  at  law  % 
and  Lord  Kenyon  there  alluded  to  ikm^  distinction  between  thecoma 
promise  of  felonies  and  private  misdemeanors,  as  esta^ished  4)y  Lord  Talbot 
ixt  Johnson  v.  OgUby.  In  Kydd  on  Awards,  Sd  edit.  66i  a  case  is  mentioned 
in  which  there  wer^  severaMndictmenta  for  coB#f»racy  and  porjuryi  and  aAer. 
the  trial  of  the  first  indictment  Lord  Kenyon  directed  ait  arbitration.  If  that 
was  right  In  It  case  of  perjury,  surely  the  justices,  noust  have  been  r^bt  in  di* 
recttng  tho  compromise  in  the  present  csrse.  In  Baker  v.  7bu>iMend^(o)  it  was 
decided,  expressly,  that  it  was  legal  to  refer. to  aiiiitratfon  indictmems  for  as* 
saultff;  Indeed,  it  would  be  very  dffficUt  to  hold  that  compoondiog  assaults 
was  illegal,  as  nothing  is  mare  common  than  where  a  party- was  brought  be* 
fore  a  magistrate,  for  him  to  Recommend  a  compromise- 

The  Vica^CHANCELLOR  ^«-*In  support  of  this  demurrer  two  grounds  have 
been  taken :— -first,  that  this  court  will  not  carry  into  execution  articles  of 
separation  between  husband  and  wife :  secondly,  that  the  agreement  sought  to 
be  executed  is  ill^al,  because  it  provides  that  a  nominal  fine  only  shall  be  im- 
posed upon  the  husband,  whcrhad  been  convicted,  upon  an  nidicnrDent,-for  ao 
assault  upon  the  wife,  and  because  it  provides  also  thai  indictmenis,  wkieb 
have  been  found  against  the  woHcmcn  and  apprentices  of  the  husband  for  aa* 
sauhs  upon  the  wife,  should  be  discontinued. 

As  to  the  first  ground,  inftsmcich  as  these  artitlei  contain  an  engagement; 

on  the   part  of  the  father  and  the  brother  of  the  wife,  to  indeimnt<y  the 

husband  from  the  debts  of  the  wife  in  consideration  df  the  hosband^a 

[*388]    ^stipulation  to  pay  the  wife  an  allowanca  of  6(M.  a  year  for  her  life, 

(I)  13  Fries,  233.    (Q  7  T.  It  475.    (m)  16  EmI,  99S.    («)  S  EiiphiMe,64S.    (o)  1  Tkimt. «». 
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there  can  be  no  question  that  this  court  will  enforco  that  stipulation  against 
the  hudband.[4]  And*  as  to  the  second  ground,  ail  the  authorities  concur 
that  the  policy  of  the  law  does  permit  the  compromise  of  indictments  for 
assaults,  and  such  compromises  are  frequently  recommended  and  approved  by 
the  court,  and  the  bill  alleges  that  such  was  the  fact  in  the  present  instance. 

Demurrer  overruled. 


Statham  v.  HtroHSB. 


1825»  d9th  Jvdj.-^Pr^etie$.^Infunetien. 

Although  an  iojonetioii  is  B«t  applied  for  apon  an  origiiuil  bill,  jet,  if  the  biU  it  afterwarde  ameDded, 

an  iojaoetaon  will  be  granted,  aa  of  eonrae,  opon  the  defendant  taking  an  order  for  time  to  answer 

Ike  amended  bilL 

Thb  bill  prayed  for  an  injunction  to  stay  proceedings  at  law ;  but  no  in- 
junction was  obtained,  or  even  applied  for.  After  the  answer  was  put  in,  the 
bill  was  amended.  The  defendant  then  took  an  order  for  time  to  answer  the 
amended  bill ;  upon  which  the  plaintiff  obtained  an  order  for  tlie  common  in* 
junction. 

The  defendant  now  moved  to  discharge  that  order,  for  irregularity. 

The  Vice-chancellor  directed  the  motion  to  stand  over,  in  order  that  the 
practice  might  be  inquired  into ;  and  ultimately  refused  the  motion. 

Mr.  Koe  appeared  in  support  of  the  motion. 

Mr.  Spence  opposed  it. 


^Tanibrs  v.  Pbarkkb.  [*383] 

1885,  mhMy^Wm^CwMtmetUm. 

Legaejr  of  600i.  to  F.,  and  at  her  death  to  her  two  daoghters  in  equal  shares,  and  at  their  death  to 
their  children  ;  oue  of  the  daughters  having  died  without  children,  held  that  the  children  of  the 
other  daughter  did  not  take  the  whole  600/.,  but  only  their  mother's  share. 

[1]  "  It  is  impossible  for  a  leme  oorert  to  make  any  valid  agreement  with  her  boshand  to  live  sepa* 
rate  from  him,  in  violation  of  the  marriage  contract,  and  of  the  duties  which  she  owes  to  society, 
except  under  the  sanction  of  the  court ;  and  in  a  case  where  the  conduct  of  her  husband  has  been 
such  as  to  entitle  ber  to  a  decree  for  a  separation.  The  law  of  the  land  dues  not  authorize  or  sanc- 
tion a  Tolnntary  agreement  for  separation  between  husband  and  wife.  It  merely  tolerates  such 
agreements  wben  made  in  such  manner  that  they  can  be  enforced  by  or  against  a  third  perMM 
acting  in  behalf  of  the  wife."  Walworth,  Ch.  JZs^ers  v.  Aog^ers,  4  Paige,  516L  A  husband  and 
wife  may  malte  a  valid  agreement  for  separation  and  allowance  to  the  wife  throagh  the  intervention 
of  a  trustee;  Simpson  v.  Shnprntn^  4  Dana,  (Kentucky,)  141.  Where  a  bond  is  given  by  a  husband 
to  seeure  a  separate  maintenance  to  his  wife,  on  an  agreement  between  them  to  live  separate  and 
apart,  and  the  wife  subsequently  retuns  to  resume  her  duties  and  privileges  as  a  married  woman, 
and  is  received  by  her  husband  as  hb  wife,  the  previous  agreement  to  live  separate  from  each  other 
is  at  an  end,  and  the  bond  which  was  given  for  the  separate  maintenance  fklls  with  the  agreement ; 
SheUhar  v.  €fr€gory,  3  Wend.  423 ;  ride  Memoranda,  post,  479 ;  Nixon  v.  ilomtlfen,  3  Dru.  4( 
W.387. 
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The  quc^iioii  in  this  case  was  as  lo  ihe  cocsiruction  of  the  fullowing  clause 
in  a  French  will : — 

**  Je  donne  ce  legs  a  ma  sceur  Francoise,  epouse  de  Monsieur  Taniere  de 
Feu,  habitant  a  Cannarde,  de|»artemeni  de  Larridge,  la  sorome  de  six  ceot» 
livres  sterlings,  une  fois  payee  a  son  deces  a  ses  deux  filles,  qui  kur  sera  par- 
tagee  par  deux  egales  portions :  leur  epoux  ne  pourront  en  jouir  qu'autant  que 
son  epouse  consentira ;  a  leur  deces  a  leurs  enfans." 

One  of  the  daughters  of  the  lesiairix's  sister  Francoise  died  without  children, 
and  the  question  was,  whether  the  children  of  the  other  daughter  took  the 
whole  600/.  between  them. 

Mr.  Treslove,  for  the  children,  cited  Malcolm  v.  Martin\a)     Doe  v,  Ahty.Q}) 

The  Vicb'Chancellob  : — The  case  of  Malcolm  v.  Martin  has  no  application 
here.  There  the  grand-children  took  nothing  till  all  the  children  were  dead. 
Here  the  children  of  each  daughter  must  plainly  take  their  mother's  share  upoD 
her  death  ;  and  there  are  no  words  which  can  carry  one  daughter's  share  either 
lo  the  surviving  daughter  or  her  children. 


f  *384]  •PiEscHEL  V.  Park, 

1895,  12th  July ;  2d  Augunt-^Charity  '^UT%$diction, 

Where  a  teftitor  gives  a  ram  of  stock  to  trustees,  snd  shows  a  clear  iDtenUon  to  dispose  of  the 
whole  of  the  dividends  for  thehenelit  of  charitable  institutions,  and  does,  in  fact  specify  some  of 
them,  and  the  yearly  sums  to  be  paid  to  them,  but  leaves  blanks  for  the  names  of  others  and  for 
the  sums  to  be  paid  to  them ;  the  court  will  refer  it  to  the  master  to  approve  of  a  scheme  for  the 
application  of  the  remaining  dividends. 

This  was  a  suit  for  the  administration  of  the  trusts  of  the  will  of  Augustus 
Godfrey  Pieschel. 

By  his  will,  dated  the  26th  of  October  1820,  after  giving  several  pecuniary 
legacies  to  a  large  amount,  he  bequeathed  to  the  president*  treasurer  and  gov- 
ernors of  Christ's  Hospital,  the  sum  of  1,000/.,  upon  condition  that  they,  and 
their  successors  for  the  time  being,  for  ever  should  distribute  and  pay  the  va- 
rious annual  sums  after  directed  by  him  to  be  paid  to  the  various  charitable  and 
other  establishments  in  England  after  specified  ;  and,  in  order  to  provide  a  fund 
adequate  to  those  purposes,  he  gave  to  the  president,  treasurer  and  governors 
of  Christ's  Hospital.  30,000/.  stock,  then  bearing  an  interest  of  4/.  per  cent,  per 
ann.  in  the  London  Dock  Company,  commonly  called  London  Dock  Stock, 
upon  trust,  from  time  to  time  for  ever  thereafter,  to  receive  and  take  the  in- 
terest, dividends  and  annual  proceeds  of  the  said  London  Dock  Stock,  and  pay 
and  apply  the  same  in  manner  and  for  the  purposes  thereinafter  mentioned,  that 
18  to  say,  to  pay,  yearly  and  every  year  for  ever  thereafter,  the  sum  of  lOOt, 
part  of  the  interest,  dividends  and  annual  proceeds,  to  the  treasurer  for  the 

(a)  3  Dro.  C.  C.  50.  (J)  1  M.  &  S.  438. 
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time  being  or  the  London  Hospital,  to  be,  from  time  to  time,  applied  and  dis* 
posed  of  for  the  benefit  of  the  semeltospital. 

The  will  then  contained  similar  bequests  of  the  yearly  sums  after 
mentioned  to  the  foUowing  charities  ^—*£  100,  yearly,  to  the  asylum  [*365] 
for  the  deaf  and  dumb  ;  100/.  yeiirly,  to  the  school  for  the  indigent 
blind ;  100/.  yearly  to  the  Middlesex  hospital ;  5M.  yearly,  to  the  hospital  for 
lying-in  women ;  501.  yearly,  to  the  society  for  relief  of  prisoners  for  small 
debts ;  50/.  yearly,  to  the  society  for  the  relief  of  foreigners  in  distress ;  50/. 
yearly,  to  the  city  orphan  school ;  lOOL  yearly,  to  the  London  orphan  school ; 
bOL  to  the  St.  George's  Hanover-square  charity  school. 

The' will  then  proceeded  in  these  words  z*-**  And  do  and  shall,  yearly  and 
every  year  for  ever  hereafter,  pay  the  sum  of  ,  other  part  of  the  said 

interest,  dividends  and  annual  proceeds,  to  the  treasurer  for  the  time  being 
of  ,  to  be  by  him,  from  time  to  time,  applied  and  disposed  of  for  the 

sole  use  and  benefit  of  that  charity ;  and  do  and  shall,  yearly  and  every  year 
for  ever  hereafter,  pay  the  sum  of  ,  other  part  of  the  said  interest* 

dividends  and  annual  proceeds,  to  the  treasurer  for  the  time  being  of  , 

to  be  by  him,  from  time  to  time,  applied  and  disposed  of  for  the  sole  use  and 
benefit  of  that  charity ;  and  do  and  shall,  yeariy  and  every  year  for  ever  here- 
after, pay  the  sum  of  ,  other  part  of  the  said  interest,  dividends  and 
annual  proceeds,  to  the  treasurer  for  the  time  being  of  ,  to  be  by  him, 
from  time  to  time,  appIiM  and  disposed  of  for  the  sole  use  and  benefit  of  jhat 
charity ;  and  do  and  shall  yearly,  and  every  year  for  ever  hereafter,  pay  the 
sum  of  ,  other  part  of  the  said  interest,  dividends  and  annual  pmceeds, 
to  the  treasurer  for  the  time  being  of  to  be  by  him,  from  time  to  time, 
applied  and  disposed  of  for  the  sole  use  and  benefit  of  that  charity ;  and  do 
and  shall,  yearly  and  every  year  for  ever  hereafter,  pay  the  sum  of 
*200/.,  being  the  residue  of  the  said  interest,  dividends  and  annual  pro-  [*3B6] 
ceeds,  to  the  Earl  of  Chichester,  or  to  the  person  or  persons  who  shall 
or  may,  for  the  time  being,  be  Earl  of  Chichester.''  The  testator  then  directed 
the  Earl  of  Chichester,  for  the  time  being,  to  apply  100/.  yeariy,  part  of  such 
yearly  sum  of  200/.,  for  the  poor  inhabitants  of  Brighton,  and  the  remaining 
100/.  for  the  sole  benefit  of  the  Brighton  infirmary,  and  then  expressed  himself 
as  follows : "  And  I  do  hereby  direct  that  the  several  yearly  sums  of  100/.,  100/., 
100/.,  100/.,  50/.,  50/.  50/.,  50/.,  100/.,  50/.,  so  hereinbefore  directed  to  be  paid, 
applied  and  disposed  of  for  the  benefit  of  the  said  several  charities,  respectively, 
as  aforesaid,  shall,  respectively,  be  annually  paid  to  the  respective  treasurers 
for  the  time  being  of  such  charities,  respectively,  at  the  respective^usual  an- 
niversary dinners  of  the  same  charities  respectively,  and  at  which  anniversary 
dinners  respectively,  or  some  of  them,  William  Frederick  Duke  of  Gloucester 
and  Edinburgh  has  usually  presided.  But  in  case,  in  any  year  or  years,  there 
shall  be  no  anniversary  dinner  or  dinners  of  all  or  any,  one  or  more  of  the 
said  several  charities  respectively,  then  and  in  such  case  the  annual  sum  or  sums 
hereinbefore  directed  to  be  paid,  applied  and  disposed  of  for  the  benefit  of  such 
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of  the  said  charities,  whereof  there  shall  be  no  such  anniversary  dinner  or 
dinners  respectively,  shall  be  paid  to  the^  treasurer  or  respective  treasurers 
thereof,  respectively,  at  the  period  or  time  of  the  year,  or  respective  periods 
or  times  of  the  year,  when  the  general  annual  collection  or  collections  for  the 
same  charity  or  charities,  respectively,  shall  take  place ;  the  first  annual  pay* 

ment  of  such  annual  sums  of  100/.,  IWL9  100/,,  100/.,  50/.,  50/.,  50^1, 
[*387]    50/.,  100/.,  50/.,  to  begin  to  be  noade  at  the  several  and  respective  *ao- 

niversary  dinners,  or  at  the  respective  times  of  the  several  and  respec- 
tive general  anniversary  collections,  as  the  case  may  be,  which  shall  first  and 
next  happen  after  my  decease  respectively.  And  I  hereby  further  declare  my 
will  to  be,  that,  in  case  the  dividends,  interest  and  annual  proceeds  of  the  said 
London  Dock  Stock,  hereinbefore  given  and  bequeathed  to  the  said  president^ 
treasurer  and  governors  for  the  time  being  of  Christ's  Hospital  aforesaid,  upoo 
the  trusts  aforesaid,  shall,  at  any  time  or  times,  be  more  than  sufficient  to  pay 
the  said  several  sums  of  100/.,  100/.,  100/.,  100/.  50/.,  50/.,  50/.,  50/.,  100/., 
50/.,  amounting  together  to  the  annual  sum  of  1,000/.* 

then,  and  in  such  caset  the  surplus  of  such  interest,  dividends  and  annual  pro« 
ceeds  shall,  from  time  to  time,  be  divided  into  two  equal  moieties,  and  one 
moiety  thereof  shall  be  paid  to  or  retained  by  the  president,  treasurer  and 
governors  for  the  time  being  of  Christ's  Hospital  aforesaid,  for  the  benefit  of  the 
same  institution,  nevertheless  subject  to  such  and  the  like  conditions  as  are 
hereinbefore  contained  with  respect  to  the  said  sufti  of  1,000/.  hereinbefore 
bequeathed  to  the  si^id  president,  treasurer  and  governors  of  Christ's  Hospital 
aforesaid,  and  the  other  moiety  of  such  surplus  shall  be  paid  to  the  treasurer 
for  the  time  being  of  Hetherington's  charity  for  the  blind,  under  the  manage* 
mcnt  of  Christ^s  Hospital  aforesaid." 

After  some  other  bequests,  the  testator  gave  the  residue  of  his  estate  and 
eflfects  unto  his  nephews  and  nieces  living  and  born  at  his  decease,  share 
and  share  alike,  as  tenants  in  common,  for  their  own  absolute   use  and 

benefit. 
[*d88]        The  testator,  by  a  codicil,  dated  in  April,  1821,  after  Veciting  the 

bequest  of  30,000/.  stock  of  the  London  Dock  Company,  and  that 
doubts  might  be  entertained  whether  he  could,  consistently  with  the  provi- 
sions  of  the  mortmain  laws,  legally  and  eflfectually  bequeath  London  dock 
stock  upon  the  trusts  in  his  will  expressed  concerning  such  stock,  revoked  the 
gift  and  bequests,  in  his  will  made,  to  the  president,  treasurer  and  governors 
of  Christ's  Hospital  aforesaid,  of  the  said  30,000/.  London  dock  stock,  and, 
in  lieu  thereof,  gave  to  them  40,000/.  three  per  cent,  consolidated  bank  an* 
nuities,  upon  the  same  trusts,  and  for  the  same  purposes  as  were  in  his  will 
expressed  concerning  the  London  dock  slock. 

The  bill  was  filed  by  some  of  the  residuary  legatees,  who  insisted  that,  with 
regard  to  the  40,000/.  three  per  cent,  stock  bequeathed  by  the  will  and  codicil 
to  the  president,  treasurer  and  governors  of  Christ's  Hospital,  such  bequest 
was  only  good  in  respect  of  such  charities  as  were  specifically  named  and 
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pointed  out  by  the  testator  as  the  objects  or  his  bounty ;  and  that,  in  regard 
to  all  such  other  parts  of  the  40*000/.  three  per  cent,  stock,  in  respect  of  which 
blanks  were  left  by  the  testator  in  his  said  will  for  the  names  of  the  other  cha- 
rities which  were  to  be  entitled,  or  the  sums  to  which  they  were  to  be  entitled, 
the  same  were  Toid  for  uncertainty;  and  that  so  much  of  the  said  40,000Z. 
three  per  cent,  stock,  as  was  not  well  bequeathed  by  the  will,  fell  into  and 
constituted  a  part  of  the  general  residuary  personal  estate  of  the  testator. 

The  governors  of  Christ's  Hospital,  by  their  answer,  claimed  an  interest 
in  so  much  of  the  40,000/.  three  per  cent,  stock,  and  the  interest  or  dividends 
thereof,  as  was  not  specifically  bequeathed  by  the  will,  and  in  respect 
*of  which  blanks  were  left  in  the  will ;  and  insisted  that,  as  such  [*389] 
governors,  they  were  alone  entitled  to  apply  and  distribute  such  parts 
of  the  40,000/.  three  per  cent,  stock,  or  of  the  interest  and  dividends  thereof, 
in  respect  of  which  such  blanks  were  left,  either  for  the  benefit  of  Christ's 
Hospital,  or  to  such  other  charitable  purposes  as  they  might  think  proper,  and 
that  the  same  did  not  pass  to,  and  form  a  part  of,  the  general  personal  estate 
of  the  testator. 

Mr.  Healdj  and  Mr.  Pkillimore^  for  the  plaintifis : — This  cannot  be  held  to 
be  a  gift  for  charitable  purposes,  generally  ;  because  not  only  the  mode  of  ap- 
plication is  left  uncertain,  but  the  very  sum  which  is  to  be  the  substance  of  the 
gift  is  undefined.  Mills  v.  Farmer.ifl)  The  court  has  certainly  held  that, 
where  a  testator  gives  a  legacy  to  a  charity,  to  be  named  in  a  codicil  to  his 
will,  although  no  codicil  is  made,  it  is  a  good  gift  for  general  charitable  pur- 
poses, to  be  effectuated  under  the  direction  of  the  court.  But,  in  all  these 
cases,  the  precise  amount  of  the  gift  is  specified  by  the  testator.  Whore  the 
amount  is  not  specified,  as  in  this  case,  there  is  so  much  uncertainty  that  the 
court  cannot  act. 

Mr.  Turner^  for  some  of  the  residuary  legatees,  who  were  defendants: — 
Th3  cases  have  certainly  gone  a  great  length  in  efiectuating  a  general  in- 
tention to  give  for  a  charitable  purpose.  But  if  the  court  can  collect  that  it 
was  not  the  intention  to  dispose  of  the  legacy  at  all,  unless  for  some  particu- 
lar charity,  there  is  great  difficulty  in  holding  that  there  is  any  gift  at  all  for 
any  charitable  purpose. 

*Mr.  Danielle  for  the  governors  of  Christ's  Hospital : — It  is  plain,  [*d90] 
as  the  blanks  were  not  filled  up,  and  as  there  is  a  general  gift  to  a 
charity,  that  the  testator  meant,  if  he  did  not  fill  up  the  blanks,  that  the  whole 
should  go  to  Christ's  Hospital.  In  Moggridge  v.  ThackweU,{b)  the  Lord 
Chancellor  laid  down  the  principle  that,  where  there  is  a  general  indefinite 
purpose,  not  fixing  itself  upon  any  object,  as  this  in  a  degree  does,  the  dispo- 
sition is  in  the  king  by  sign  manual ;  but  where  the  execution  is  to  be  by  a 
trustee,  with  general  or  sonne  objects  pointed  out,  there  the  court  will  take 
the  administration  of  the  trust.    On  the  authority  of  that  case,  the  execution 

(a)  1  Mor.  55.  (&}  7  Vm.  8S. 
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of  the  charitable  trust  is  here,  by  the  will,  vested  in  the  governors  of  Christ's 
Hospital,  who  would  be  entitled  to  lay  before  this  court  a  schenne  for  the  ad- 
ministration of  the  charity.  Baylis  v.  The  AUomey'GeneraI,{c)  and  Wkeeler 
V.  Sheered)  are  to  the  same  effect. 

Mr.  Wray,  for  the  attorney-general : — This  is  a  stronger  case  than  MiUs  r. 
Farmer;  for,  in  that  case,  and  in  a  case  in  2  Freeman,  262,  ca.  330,  b.  there 
cited,  the  court  proceeded  upon  a  mere  general  indication  to  give  to  a  charity. 
Ill  that  case  the  disposition  of  the  fund  was  left  to  the  crown,  and  the  same 
course  should  be  pursued  here. 
The  Viob-Chancbllor  : — ^The  testator  gives  to  the  president,  treasurer  and 

governors  of  Christ's  Hospital,  a  legacy  of  1,000/.,  upon  condition 
[*391]    that  they,  and  their  successors  for  ever,  *do  distribute  and   pay  the 

various  annual  sums  next  in  his  will  directed  to  be  paid,  to  the  vari« 
ous  charitable  and  other  establishments  thereinafter  iflentioned ;  and,  for  that 
purpose,  he  gives  to  the  president,  treasurer  and  governors  of  the  hospital, 
30,000/.  stock,  bearing  an  interest  of  four  per  cent.,  in  the  London  Dock  Com* 
pany,  commonly  called  London  Dock  Share?,  upon  the  trusts  after  mentioned, 
that  is  to  say,  upon  trust  that  they,  the  president,  treasurer  and  governors  for 
the  time  being,  should,  from  time  to  time  lor  ever  thereafter,  receive  the  drvi- 
dends,  interest  and  annual  proceeds  of  the  dock  shares,  and  should  apply  the 
same  in  the  manner  and  for  the  purposes  thereinafter  mentioned :  he  then 
directs  that,  of  such  interest  and  dividends,  they  shall  every  year  pay  the  sum 
of  100/.  to  the  treasurer  of  the  London  Hospital,  for  the  sole  use  and  benefit  of 
that  charity ;  and,  in  like  manner,  he  directs  that,  of  such  interest  and  divi- 
dends, they  shall  every  year  pay  certain  ottier  sums,  amounting  together  to 
650/.,  to  nine  other  charitable  institutions,  for  the  use  and  benefit  of  those  cha- 
rities ;  he  then  directs  that  they  shall,  every  year,  pay  the  sum  of  ,  other 
part  of  the  said  interest  and  dividends,  to  the  treasurer  of  ,  to  be  by 

him  applied  for  the  benefit  of  that  charity ;  and  these  blank  gifts  are  four  times 
repeated  in  the  same  form  of  expression.  He  then  directs  that  they  do  and 
shall,  every  year,  pay  the  sum  of  200/.,  being  the  residue  of  the  said  interest 
and  dividends,  to  the  Earl  of  Chichester  for  the  time  being,  to  be  by  him  ap- 
plied to  certain  other  charitable  purposes  there  specified.  This  last  disposi- 
tion makes  it  evident  that  the  four  blank  gifts  were  intended  to  amount  toge- 
ther to  the  sum  of  250/.,  which,  being  added  to  the  sum  of  750/.  before  given, 

and  the  200/.  after  given  to  the  Earl  of  Chichester,  would  complete 
[*392]    the  *full  sum  of  1,200/.,  being  the  amount  of  the  annual  interest  or 

dividends  on  the  30,000/.  stock  in  the  London  Dock  Company. 
The  effect  of  this  will  is,  that  it  manifests  a  general  disposition  of  the  testa- 
tor to  dispose  of  the  sum  of  1,200/.  in  charities ;  but  that  the  testator  had  not 
absolutely  made  up  his  mind  as  to  the  particular  charities  which  should  share 
in  the  250/. 

(0  9  Atk.  339.  (d)  Mot.  288. 
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I  am  of  opinion,  upon  the  auihoriiy  of  the  case  o^  Mills  v,  Fdrnier^  and  the 
cases  there  referred  to,  that  this  court  will  execute  that  general  intention  ;  and 
that  it  must,  in  that  case,  be  referred  to  the  master  to  approve  of  a  scheme  for 
the  application  of  this  250^  having  regard  to  the  nature  and  character  of  the 
other  gifts  contained  in  the  will.[l] 


♦Winter  w.  Bladea.  [*393] 

1825,  S9lh  Jan«  ;  17th  Aagoit.— F«fiifer  and  purehaaer^^InUrest. 

Where  the  purchaser,  upon  entering  into  poesenion,  paid  thr>  imonnt  «f  hie  porchaie  mijpey  to  hie 
banker,  and  gave  notice  that  he  waa  ready  to  inveat  i^  in  f  ach  manner  as  he,  the  vendor,  shoold 
require  ;  but  no  answer  waa  returned  to  that  notice,  and  the  purchaser,  during  the  investigation  of 
the  title,  kept  in  the  banda  of  his  banker  a  balance  eqnal  to  the  amount  of  the  purchase  money, 
except  for  four  days,  when  it  waa  a  little  lees ;  the  eoart  held  the  pnrchaaer  not  liable  for  interest 
on  the  difference  between  his  a?erage  balance  during  the  period  in  question  and  daring  the  three 
preceding  years. 

Tbb  bill  in  this  cause  was  filed,  by  the  vendor  of  an  estate,  merely  for  the 
purpose  of  claiming  interest  on  the  purchase  money  from  the  time  the  defen- 
dant,  the  purchaser,  was  let  into  possession.  The  purchase  money  was 
14,000/.  and,  immediately  upon  entering  into  the  contract,  the  purchaser  called 
in  a  sum  of  money,  secured  by  a  mortgage,  aniounting  to  12,400/. ;  and  upon 
entering  into  possession  of  the  estate,  gave  notice  to  the  vendor  that  he  was 
ready  to  invest  the  purchase  money  as  he  should  direct,  pending  the  investi** 
gatlon  of  the  title.  The  vendor,  hoping  for  an  immediate  conclusion  of  the 
purchase,  did  not  answer  that  notice.  The  investigation  of  the  title,  however, 
occupied  nine  months.  • 

The  banker  of  the  defendant  proved  that,  during  the  nine  months,  the  balance 
of  the  defendant  in  his  hands  was  never  less  than  14,000/.  except  during  three 
successive  days,  when  it  was  18,876/.,  and  one  other  day,  when  it  was 
18,760/. 

Mr.  Hamef  and  Mr.  Pemberion^  for  the  plaintiff: — The  court  has  held  the 
purchaser  liable  to  pay  interest  in  cases  much  stronger  than  the  present  In 
Powell  ▼.  Martyr ^{a)  it  was  decided  that  there  must  be  absolute  notice, 
not  only  that  the  purchase  ^money  is  appropriated,  but  also  that  it  is  [^894] 
unproductive,  in  order  to  relieve  the  purchaser  from  payment  of  in- 
terest. In  that  case,  there  were  two  circumstances  stronger  than  any  which 
occur  in  the  present ;  for  it  was  there  proved,  1st,  that  the  amount  of  the 
purchase  money  was  paid  by  the  purchaser  into  the  hands  of  his  solicitor ;  and 
3d,  that  it  was  appropriated  for  payment  to  the  vendor.  Here  there  was  no 
appropriation.    The  money  was  merely  paid  by  the  defendant  into  the  hands 

(a)  8  Vea.  146. 

[1]  Vide  EUU  v.  SMy,  7  Sim.  359. 
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of  his  banker,  where  he  roust  have  had  a  balance,  at  any  rate.  Comer  v. 
Walkky,(b)  and  Dickenson  v.  Heron,{c)  are  cases  in  which,  notwithstanding 
long  delays  in  completing  the  purchase,  and  delays  not  imputable  to  the  pur« 
chaser,  he  was  yet  decreed  to  pay  interest.  It  must  be  admitted  that  the  de- 
fendant here  stated  that  the  money  was  ready^  and  might  be  invested  at  the 
desire  of  the  plaintiff.  But  that  is  not  sufficient ;  for,  if  the  money  was  invest- 
ed in  exchequer  bills,  it  would  still  have  been  ready,  but  not  uiTproductive  $ 
for  it  is  settled  there  must  be  distinct  notice  that  the  money  is  unproductive. 
There  are  cases  in  which  the  court  charges  a  party  wi^h  interest  on  trust  mo- 
ney, even  when  he  has  made  no  profit  on  it,  but  kept  it  idle  at  his  banker's  ;[ I] 
for  the  court  considers  that  as  an  employment  of  the  money,  because  it  re^ 
lieves  the  party  from  keeping  there  a  balance  of  bis  own  money.  The  defen- 
dant cannot  avail  himself  of  the  fact  which  he  endeavors  to  establish,  as  to  the 
delay  in  the  completion  of  the  title  being  the  fault  of  the  plaintifT.  The  prin- 
ciple on  which  the  court  acts  as  to  the  payment  of  interest  is,  that  the 
[•395]  fund  is  ♦productive,  or  that  the  vendor  has  no  notice  of  its  being  un- 
productive. 

Mr.  Hart^  and  Mr.  Pepys^  for  the  defendant,  insisted  on  the  facts  that  the 
money  had  been  unproductive ;  that  the  delay  had  been  occasioned  entirely 
by  the  plaintiff,  although  the  defendant  did  all  in  his  power  to  urge  him  on  to  a 
completion  of  the  contract ;  and  that  the  defendant  had  called  in  a  mortgage, 
for  the  sole  purpose  of  obtaining  the  money  to  pay  for  his  purchase ;  and  that, 
at  the  very  time  when  the  plaintiflT  sent  notice  that  he  expected  interest  at  five 
per  cent.,  he  had  not  shown  a  good  title  to  the  estate. 

The  Vice-Chancellor  recommended  the  parties  to  come  to  a  conipromise  ; 
but,  as  they  declined  doing  so,  the  case  stood  for  judgment.  ^ 

The  Vicb-Chancbllor  : — If,  after  the  notice  gnren  by  the  defendant,  he  had 
made  no  profit  of  the  purchase  money,  then  it  would  not  be  reasonable  that 
be  should  be  charged  with  interest.  But  that  be  has  made  some  profit  of  the 
money  appears  upon  the  defendant's  own  evidence ;  first,  because  his  balance 
at  his  banker's  was,  ki  a  small  degree,  and  for  a  few  days,  reduced  below  the 
amount  of  the  purchase  money  ;  but,  principally,  because  the  purchase  money 
supplied  the  place  of  that  balance,  which  he  mast  otherwise  have  maintained 
at  his  banker's. 

Let  the  master  inquire  what  was  the  average  balance  which  the  defendant 
maintained  at  his  banker's  during  the  three  years  preceding  the  purchase, 
computing  such  balances  at  the  end  of  every  month ;  and  let  the 
[*396j    ^master  also  inquire  what  was  the  average  balance  which,  during  the 
time  in  question,  the  defendant  maintained  at  his  banker's,  compu- 
ting such  balance  monthly  ;  and  let  the  master  deduct  what  he  shall  find  to 

«  (6)  Cited  from  Ueg.  Lib.  in  Mr.  Sogden*t  Traatite  on  Tendon  and  PmohAfen,  6tii  edit  481 
and  483.  (e)  Ibid. 

[x]  Vide  Cfray  t.  Thomp9an,  1  Johns.  Ch.  Rep.  89 ;  J$tmmg»  v.  X)ev»i,  5  Dane,  189. 
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hare  been  ihc  defendant's  average  balance  for  the  three  years,  from  what  he 
shall  find  to  have  been  the  defendant's  average  balance  during  the  time  in 
question  ;  and  declare  that,  to  the  amount  of  that  difference,  the  defendant  is 
not  chargeable  with  interest  on  his  purcha8e*rooney.[l] 


KiLVINGTON    V»   GrA7. 


1835, 1 lUi  July;  17th  Angmt-^Jhmie^—Rendue, 

TeaUtor  directed  his  residuary  esUte  to  be  laid  oat  in  the  parobaio  of  land,  as  soon  as  a  coiiTe. 
nient  purchase  could  be  found,  lo  the  county  of  York,  which,  upon  a  fair  letting,  would  produce 
a  yearly  rent  equal  ^to  three  and  a  half  per  cent  upon  the  amount  of  the  purchase  money-  and, 
In  the  mean  tirtie,  the  interest  of  his  residuary  estate  to  be  accumulated.  Tho  tenant  for  life 
Will  be  entitled  to  the  interest  of  the  residuary  esUte,  from  the  end  of  one  year  after  the  testa- 
tor's death,  until  it  is  laid  oat  as  directed. 

Thomas  KIlvington,  by  his  will,  dated  in  1822,  after  devising  his  real  es- 
tates to  the  plaintiff  for  life,  with  divers  remainders  over,  disposed  of  the  resi- 
due of  his  personal  estate  in  the  following  manner : — "  I  give  and  bequeath  all 
the  rest  and  residue  of  my  personal  estate  and  effects,  of  what  nature  soever, 
which  shall  remain  after  payment  of  my  debtS)  legacies,  funeral  and  testamen- 
tary  expenses,  unto  William  Gray  and  Francis  Barrowby,  their  executors,  ad- 
ministrators, and  assigns,  upon  trust  that  they  do  and  shall  lay  out  and  invest  the 
same  in  the  purchase  of  messuages,  manors,  lands,  tenements  and  here- 
ditaments of  inheritance,  in  fee  simple,  in  possession,  to  be  situated  in 
*the  county  of  York,  when  and  as  soon  as  a  convenient  purchase  or  [*397] 
purchases  can  be  found,  which,  upon  a  fair  letting,  will  produce 
a  yearly  rent  equal  to  three  and  a  half  per  cent,  upon  the  amount  of  the  pur- 
chase rnoneys  to  be  paid  for  the  same :  and  do  and  shall  convey,  settle  and 
assure  such  manors,  lands,  tenements  and  hereditaments  to  such  and  the  same 
uses,  upon  and  for  the  same  trusts,  intents  and  purposes,  and  with  and  under 
and  subject  to  such  and  the  same  powers,  provisoes  and  declarations  as  are 
hereinbefore  limited,  expressed  and  contained  of  or  concerning  my  freehold 
hnds,  messuages,  tenements,  tithes  and  hereditaments  first  hercinbefi)re  devised, 
or  such,  or  so  many  of  them  as  shall  be  then  subsisting  or  capable  of  taking 
effect.  Provided  always,  and  I  do  declare  my  will  to  be,  that,  in  the  mean 
time,  and  until  such  purchase  or  purchases  as  aforesaid  can  be  found,  the  said 

[1]  Vide  EidaiU  ▼.  Siephensout  1  Sim.  &  Sto.  139.  A  vendee  who  enjoys  the  estate  and  with- 
holds the  purchase  money,  until  a  dispute  in  the  title  is  adjusted,  ought  to  pay  Interest.  Breekeru 
ridgt  T.  Hoket  4  Bibb.  (Kent,)  273.  A  vendee  of  land  let  into  posnession,  and  the  purchase  money 
remaining  unpaid,  shall  pay  interest  thereon  though  tho  vendor  bo  in  default,  unless  he  has  not  only 
kept  the  purchase  money  idle,  but  given  the  vendor  notice  that  he  basso  kept  it.  Brockentfrough  v. 
B2yf  As,  3  Leigh,  (Virg.)  619.  A  greater  degree  of  vfgilanes  is  required  on  the  part  of  the  vendor 
in  perfecting  the  titie  to  the  purchaser,  where  the  latter  is  not  in  possession  of  the  property  pur* 
chased,  than  is  required  from  him  where  the  vendee  is  in  possession  under  the  contract*.  Moort 
6nd  other*  v.  Smedburgk  and  olAsrs,  8  Paige,  601. 
Vox.  II.  29 
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W.  Gray  and  P.  Barrowby*  their  executorti  apdmiontrators  and  auigns,  shall 
lay  out  and  invest,  in  the  public  stooks  or  fonda,  such  part  of  my  residuary 
personal  estate  as  shall  not,  at  the  time  of  my  decease*  consist  of  stock  in  llie 
public  funds,  and  shall  permit  and  suftr  such  part  thereof  as  siiall  consist  of 
Btock  in  the  public  funds  to  remain  in  the  same  fandst  and  1  direct  that  the 
said  W.  Gray  and  F.  Barrowby,  their  ekecMtots,  administratoiB  and  assigns 
shall,  from  time  to  time,  receive  the  interest,  dividends  and  annual  produce  of 
all  the  said  stocks  and  funds,  and  lay  out  and  invest  the  same  in  or  upon  stocks 
or  funds  of  the  same  nature,  so  that  the  same  Mocks  or  fund^  foteresl^  divi« 
dends  and  annual  produce  may,  until  such  purchase  of  lands  or  hereditaments 
as  aforesaid  can  be  found,  accumulate  <  and  I  do  hereby  declare  and 
t*308j  direct  that  the  said  *W.  Gray  and  F.  Barrowby,  their  elcecotors,  ad- 
ministrators and  assigns,  shall  stand  and  be  possessed  of  all  the  inte- 
rest, dividends  and  annual  produce,  stocks  and  Aikids,  and,  the  accumulation 
thereof  respectively,  upon  the  same  trusts  as  are  hereinbefore  declared  of  and 
concerning  my  residuary  personal  estatei  from  which  soch  accumulation  shall 
have  proceeded.^ 

The  will  also  gave  the  usual  po^er  of  sale  and  exchange  to  the  trustees. 

The  testator  died  in  September  1823. 

The  bill  prayed  that  the  trusts  of  the  will  might  be  carried  into  execution  ; 
that  the  residue  of  the  personal  estate  might  be  aieertained  and  invested  under 
the  direction  of  the  court :  and,  until  a  purchase  could  be  found,  that  the  clear 
income  of  the  residue  might  be  paid  to  the  plaintiflU 

Mr.  Hart^  and  Mr.  PtmAerton^  for  the  tenant  for  life : — At  the  present  price 
of  land,  it  is  in  vain  to  expect  that  it  can  be  bought  so  as  to  yield  the  per  oen- 
tage  fixed  by  the  testator.  This  case  must  be  decided  on  the  authority  of 
Angerstein  v.  Martin,(a)  and  HeweU  v.  Morris  ;{b)  and  the  tenant  for  life 
roust  be  held  entitled  to  interest  upon  the  residue  from  the  time  of  the  testator's 
death.    It  is  important  to  observe  that  the  Will  gives  to  the  trustees  a  power 

of  sale  and  exchange. 
[*399]       *Mr.  Wrajf,  for  an  infant  defendant  entitled  in  remainder : — SUwell 
V.  Barnard{c)  is  exactly  similar  to  this  case,  except  that  there  the  di* 
rection  was  to  invest  the  residue,  with  all  convenient  speed,  in  the  purchase 
of  lands ;  whereas  here,  lands  in  a  particular  situation  are  mentioned. 

Mr.  Barber,  and  Mr.  Turner,  for  other  defendants. 

The  Yice-Chancsllor  ^ — The  question  in  this  cause  is,  whether  from  any 
and  what  period  the  tenant  for  life  of  the  devised  freehold  estates,  is  entitled  to 
the  interest  of  the  residuary  personal  estate,  which  liad  not  been  laid  out  in  land* 

This  case  diflers  from  SUwell  v.  Barnard  only  in  this  circumstance  i  that  the 
testator  directs  his  residuary  personal  estate  to  be  laid  out  in  the  purchase  of 
land,  not  with  all  convenient  speed,  as  in  the  rase  of  SUwell  v.  Barnard^  but 
when  and  as  soon  as  a  convenient  purchase  can  be  found  in  the  county  of  York* 

(«)  1  Tdtn.  333.    .  (6)  Ibid.  341.  (e)  6  Yes.  530. 
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ivhich*  upon  a  fair  letting,  will  prodace  a  yearly  reat  eqiial  to  three  and  a  half 
per  ceDt  upoa  the  amount  of  the  purchase  money.  I  cannot  intend  that  the 
testator  meant  to  use  the  latter  words  as  strict  words  of  condition,  and  that  no 
person  should  ever  beneficially  enjoy  this  part  of  his  property  until  such  con- 
dition was  absolutely  complied  with,  which,  by  possibility,  might  never  happen. 
But  I  must  consider  the  expression  used  as  merely  directory,  and  meant  to 
enforce  a  diligent  and  cautious  attention  on  the  part  of  the  trusteea-m  the  dis*^ 
eharge  of  their  duty«  Adopting  this  construction,  the  case  becomes 
the  same  as  8itu>eU  v.  ^Barnard i  and  I  shall  follow  that  case  in  de-  [*400} 
daring  that  the  tenant  for  life  is  entitled  to  all  interest  of  the  testator's 
residuary  personal  estate^  accruing  from  the  end  of  one  year  after  the  testator's 
death.(d) 


Bird  ^.  Wood. 

1835,  I3th  July,  17Ui  Anfiuit^— WOI.— CoMfmcfMii. 

Bequeat  to  the  tottatriz's  dftOf  hter  for  life,  and  after  her  death  aa  she  ihonld  appoint,  and,  in  default 
of  appointment,  to  the  teatatriz*a  next  of  kin,  to  be  considered  aa  a  vested  ioterest  fVom  the  tee- 
tatrii^  death,  except  as  to  an  j  ohiM  aftonrarda  horn  of  her  dan|fhter.  The  daughter  haTing  died 
withoQt  having  had  any  child,  and  withoat  executing  anj  appointment :  held  that  the  persona 
who  would  be  next  of  kin  at  the  testatrix's  death,  if  her  daughter  had  been  then  dead  without 
children,  were  entiUed. 

Elizabbth  Losb  bequeathed  to  trustees  all  her  interest  and  shares  in  the 
funds  and  capital  Slock  transferable  at  the  bank  of  England,  or  which  might  be 
standing  in  her  name  at  her  death,  or  she  might  be  entitled  unto  as  the 
widow  and  one  of  the  next  of  kin  of  her  late  husband,  upon  trust  to  pay 
th6  interest  and  dividends  thereof  into  the  proper  hands  of  her  daughter 
Mary,  the  wife  of  the  defendant  Thortipson,  during  her  natural  life  ;  and, 
after  the  death  of  her  daughter,  to  transfer  the  stock,  and  pay  the  interest 
and  dividends  thereof  unto  such  persons  or  person,  and  in  such  shares  and  pro- 
portions, as  her  daughter,  whether  sole  or  covert,  should,  by  deed  or  will  exe« 
cuted  as  therein  mentioned,  give  or  devise  the  same  ;  and,  for  want  of  such  gift 
or  devise,  then  upon  trust  to  assign  and  transfer  the  stock,  and  pay  the  unpaid 
dividends  thereof,  unto  her  own  next  of  kin,  according  to  the  statute  of  distri- 
butions, to  be  considered  as  a  vested  interest  from  the  time  of  the  testatrix's 
death,  except  only  as  to  any  child  that  might  be  afterwards  born  of  her  daughter. 

•The  testatrix's  daughter  died  intestate,  without  ever  having  had  a 
child,  and  without  having  executed  *the  power  of  appointment.     Her   [*40l] 
husband  survived  her,  took  out  letters  of  administration  of  her  estate 
and  effects,  and  now  claimed  to  be  entitled  to  the  fund  bequeathed. 

The  bill  was  filed  against  him  by  certain  persons  who  would  have  been  the 

(iT)  Sea  the  various  eaaea  oommented  upon  in  AngenUin  v.  Martin^  1  Turn.  988,  and  Hnnti 
V.  Moni9,  ibid.  841.    [Vide  CtifUm  v.  C^ekkurih  8  Mjlne  St.  Keens,  70.] 
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next  of  kin  of  the  testatrix  at  the  time  of  her  death,  if  her  daughter  had  then 
been  dead  without  issue ;  and  the  question  was,  whether  they  or  the  husband 
were  entitled  to  the  fund. 

Mr.  Homei  and  Mr.  Matthews^  for  the  plaintiiTs : — ^It  is  clear  that  the  testa- 
trix did  not  mean  to  die  intestate  as  to  any  thing.  The  will  authorizes  the 
exclusion  of  the  daughter,  because,  without  excluding  her,  it  is  impossible  to 
make  sense  of  it. 

Mr.  Botekr,  for  defendants  in  the  same  interest  with  the  plaintiflT,  cited 
Jones  V.  ColheckJ(a)  where  the  court,  on  a  direction  that,  upon  the  decease  of 
the  testator's  daughter  without  issue,  the  estate  should  go  in  a  due  course  of 
administration,  held  that  those  who  were  next  of  kin  at  the  death  of  the 
daughter  were  entitled. 

Af  r.  Phillimore^  for  the  daughter's  husband,  cited  Hottoway  v.  HoUau>ay,(J}) 
and  Doe  v.  Lawson.{c) 

Mr.  Ahercromhie^  for  other  defendants,  said  that  the  clear  meaning  of  the 
words  was,  that  the  persons  who  were  next  of  kin  at  her  death  should  take  ; 

and  that  their  interest  should  become  vested  upon  her  death. 
[♦402]    •Mr.  Wray^  for  other  defendants. 

The  Vice  Chancellor  : — The  persons  who,  at  the  testatrix's  death 
would  have  been  her  next  of  kin  if  her  daughter  had  been  then  dead  without 
children,  are  plainly  intended  here.  The  daughter  could  not  be  such  next 
of  kin  ;  for  the  persons  intended  were  to  take  at  her  .death  :  and  the  persona 
intended  must  have  been  living  at  the  death  of  the  testatiix  ;  for  their  interesu 
were  then  to  be  vested.[l] 


Gell  «.  Watson. 


1825,  nth  AujraBt. — Vendor  and  purehaser* 

Purchua  money  piM  into  conrt  ii  the  property  of  tho  Tondor. 

The  Vice-chancellor  ruled  that,  where  a  purchaser  pays  into  court  a  sum 
of  money  on  account  and  in  part  of  the  purchase-money,  it  is  the  money  of 
the  vendor,  who  is  to  take  the  chance  of  the  rise  or  fall  of  the  stock. 

(«)  8  Vet.  38.  (6)  5  Vee.  399.  (e)  8  EaeC,  378. 

[1]  The  wofde  ^*nezt  of  kin'^Ofled  nmpHcittr^  and  without  any  explanatory  context,  ranet  be 
taken  to  mean  ••  neareat  of  kin."  BUndty  t.  Youmg^  2  Myhie  &,  Keeae,  780 ;  oremiling,  8.  C.  Id. 
83*    HinekUy  v.  MeLareUt  I  Myhie  &  Keene,  27. 
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*Rbevb  V.  Hicks.  [•403] 

1835,  4th  July  ;  17th  Angoi^t— IXflr»a  and  ftme^-^Bionggge* 

Husband  and  wife  mortgaged  the  wife's  freeholds  for  1,000  years,  reserving  the  power  to  redeem  to 
them,  or  either  of  them,  and  covenanted  to  levy  a  fine  to  the  mortgagee  for  the  term,  and  subject 
thereto,  to  the  hosband  in  fee :  they  also  surrendered  the  wife's  copyholds  to  the  mortgagee  in  fee, 
Teeenring  the  power  to  redeem  to  the  husband  and  his  heirs ;  the  husband  afterwards  released  hie 
equity  of  redemption,  as  to  both  estiites,  to  the  mortgagee  in  fee :  the  mortgajgee  entered  into  pos- 
session, and  the  husband  afterwards  died :  Held  that  the  wife  is  entitled  to  redeem  the  copyholds, 
but  not  tHe  freeholds. 

This  was  a  bill  for  the  redemption  of  a  mortgage  of  freehold  and  copyhold 
estates. 

In  March  1760/ Anne  Reeve»  being  seised  in  fee  of  certain  copyhold  estates, 
joined  with  Bendall  Reeve,  her  husband,  in  making  a  voluntary  surrender  of 
them  to  the  use  of  herself  for  life,  remainder  to  Bendall  Reeve  for  life,  remain- 
der to  the  children  or  grandchildren  of  Anne  Reeve,  living  at  her  death,  in  such 
shares  as  she  should  appoint ;  and,  in  default  of  appointment,  to  her  children, 
as  tenants  in  common  in  fee :  but,  if  she  should  die  in  the  lifetime  of  Bendall 
Reeve,  and  leave  no  child  or  grandchild  living  at  her  decease,  or  they  should 
all  die  in  the  lifetime  of  Bendall  Reeve,  under  the  age  of  twenty-one,  and  with- 
out issue,  then  to  the  use  of  Bendall  Reeve  in  fee. 

Bendall  Reeve,  being  seised  in  fee,  in  right  of  his  wife,  of  certain  freehold 
estates,  by  indenture,  dated  the  10th  of  February  1770,  joined  with  his  wife,  in 
demising  them  for  a  term  of  1,000  years,  by  way  of  mortgage,  to  John  Bur- 
rell,  to  secure  the  repayment  of  a  sum  of  money  lent  to  him  by  Burrell.  This 
deed  contained  a  reservation  of  a  peppercorn  rent,  during  the  term,  to  Bendall 
Reeve  and  Anne  his  wife,  and  to  the  heirs  and  assigns  of  Anne  ;  and 
also  a  covenant,  on  the  part  of  Reeve,  for  himself  and  his  *wife,  that  [*404] 
they  would,  as  of  the  next  term,  at  his  costs  and  charges,  levy  a  fine 
sur  conuzance  de  droit  come  ceo^  &a  with  proclamations,  of  the  estates  thereby 
demised,  to  the  use  of  Burrell  for  the  term  thereby  demised,  for  better  securing 
the  mortgage  money,  and,  subject  thereto,  to  the  only  use  and  behoof  of  Reeve, 
his  heirs  and  assigns,  for  ever,  and  for  no  other  use,  intent  or  purpose  whatso- 
ever. The  clause  for  redemption  provided  that,  upon  repayment  of  the  mort- 
gage money  and  interest,  by  Bendall  Reeve  and  Anne  his  wife,  or  either  of  them, 
their  or  either  of  their  heirs,  executors,  administrators  or  assigns,  upon  the  lOih 
of  February  1771,  the  term  of  1,000  years  should  cease. 

A  fine  was  duly  Jevied  by  Reeve  and  his  wife,  pursuant  to  the  covenant. 

By  an  indenture,  dated  the  27th  of  December  1775,  after  reciting  that  one 
Hicks  had  paid  off  the  mortgage  money  due  to  Burrell,  Reeve  and  Burrell  as- 
signed the  remainder  of  the  1,000  years  term  to  Hicks,  with  a  proviso  that, 
upon  repayment  of  the  mortgage  money  by  Reeve,  his  heirs,  executors  or  ad- 
ministrators, on  the  27th of  June  1775,  the  term  should  cease;  and  Reeve 
eovenaated  that,  for  better  securing  the  mortgage  money,  he  and  his  wife 
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would  surrender  the  copyhold  estates  to  Hicks  ia  fee,  subject  to  the  same  pro* 
viso  for  redemption  as  was  reserved  as  to  the  freeholds. 

On  the  3d  of  January  1776»  Reeve  and  his  wife  surrendered  the  copyhold 
estates  to  Hicks  in  fee,  pursuant  to  the  last^meniioiied  covenant. 

By  indentures  of  lease  and  release,  dated  the  20th  and  21st  of  August 
[M05]  1779,  made  between  Reeve  of  the  *one  partt  and  Hicks  of  the  other 
part,  after  reciting  that  no  part  of  the  principal  money  or  interest  se- 
cured by  the  mortgage  to  Hicks  had  been  paid,  bat  that  a  larger  sum  was  due 
in  respect  of  it  than  the  mortgaged  estates  were  really  worth.  Reeve  released 
to  Hicks,  his  executors,  administrators  and  assigns,  alt  his  equity  of  redemption 
in  the  freehold  and  copyhold  estates. 

After  this  release.  Hicks  entered  into  possession  both  of  the  freehold  and 
copyhold  estates^  and  was  admitted  to  the  copyholds,  which  he  surrendered 
to  the  use  of  his  will ;  and  died  in  1801,  having  devised  his  freehold  and  copy- 
hold estates  to  the  defendant. 

Reeve  died  intestate,  in  1809,  leaving  his  wife  surviving  himw 

The  original  bill  was  filed  in  1820,  by  her  and  her  two  children,  for  a  re- 
demption of  the  freehold  and  copyhold  estates. 

Mr.  Treslove,  for  the  plaintiffs : — If  there  be  nothing  more  than  a  mere  mort- 
gage of  the  wife's  estate,  it  is  settled  that  a  husband  cannot  deprive  her  of  the 
equity  of  redemption  by  reserving  it  to  himself  and  his  heirs  alone.  Corbeti 
V.  Barkert{a)  applies  to  this  case,  and  is  of  higher  authority,  because  the  court 
did  not  adhere  to  the  opinion  which  it  first  pronounced.  In  the  report  of  that 
case»  however,  there  is  a  mistake  in  saying  that  the  equity  of  redemption  was 
reserved  by  fine.    This  error  in  the  report  was  noticed  by  Mr.  Richards,  in 

bis  argument  in  Innes  v.  Jackson. 
[*406]      *Mr.  Sugdent  and  Mr.  Kinder sley,  for  the  defendant : — 

Ist.  As  to  the  freehold  estate?.  The  court  is  here  asked,  at  the  dis- 
tance of  fifty  years,  to  strike  out  the  limitation  of  the  uses  of  the  fine  to  the 
husband.  It  is  a  strong  circumstance  towards  inducing  the  court  to  give  et 
feet  to  the  limitation  in  favor  of  the  husband,  that  a  term  only  is  limited  to  the 
mortgagee,  and  not  the  whole  fee-simple.  There  is  no  case  in  the  books  in 
which,  there  being  a  distinct  limitation  to  the  husband,  and  nothing  indicating 
a  different  intention  on  the  face  of  the  deed,  that  limitation  has  been  held  to  be 
nugatory.  Supposing  the  wife  had  intended  to  limit  the  estate  to  her  husband* 
as  appears  on  the  face  of  this  deed,  it  would  make  no  difference  who  was  to 
pay  the  mortgage  money.  Innes  v.  Jackson^(b)  as  decided  in  the  house  of 
lords,  went  to  this  extent,  that,  although  there  be  no  declaration  on  the  face  of 
the  mortgage  deed  of  an  intention  to  limit  the  equity  of  redemption  to  the  hus* 
band  alone,  yet,  if  there  be,  in  the  deed,  express  words  which  so  limit  it,  effect 
must  be  given  to  those  words.[l]    Corbelt  v.  Barker,{c)  was  a  case  quite  dit 

(«)lAiis.l38,ADd3Ana.755.  (6)  1  Bligh,  104.  (e)  1  Ant.  1S8.    3Ane.7S5. 

[1]  It  MttM  thAt  io  m  mortsas*  o^  ^  wiM  property  tbe  equity  of  radsmptioii  mkj  be  l«scrf«d 
to  the  hasbsad  skne ;  Demnrut  v.  Wynioop,  8  Johns.  Ch«  Rep.  147. 
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ferent  from  the  present^  because  there  was  in  it  a  gross  and  manifest  incon« 
sistcnc^  on  the  face  of  the  deed,  which  contained  no  limitation  at  all  to  the  hus- 
band, but  only,  a  reserration  to  him  of  the  equity  of  redemption.  The  whole 
amount  of  that  decision  Was,  that  an  .inaccurate  expression  should  not  be  so 
construed  as  to  pervert  the  whole  deed.  But,  even  there^  the  first  decision  of 
the  court)  When  Chjef  Baron  Eyre  presided,  was,  that  the  husband  was  en- 
titled ;  andi  although  afterwards  the  court  altered  its  opinion,  when  Chief 
Baron  ^Macdonald  presided,  it  must  be  admitted  that  the  latter  deci«  [*407] 
sion  was  not  likely  to  carry  greater  weight  with  it  than  that  of  the 
former  chief  baron.  And)  when  the  last  decision  on  that  Case  is  carefully  et- 
amined^  it  will  be  found  that  it  cannot  stand.  Where  a  party  is  held  to  be 
bound  by  a  deed,  he  must  also  be  held  entitled  to  all  the  benefits  which  the 
deed  confers  on  him.  What  the  plaintiff  asks  in  this  case  is,  to  cut  down  the 
deed  so  as  to  give  her  all  the  benefits  which  can  be  had  under  it,  and  to  throW 
the  whole  burden  on  her  husband. 

2d.  As  to  the  length  of  time.  The  wife  was  here  under  the  sanoe  disability 
at  the  time  when  the  mortgage  was  made,  as  that  which  can  alone  be  relied 
on  as  excusing  the  length  of  tfitie  which  has  elapsed  before  she  claimed  this 
equity  of  redemption.  She  cannot  be  heard  to  say  that  she  stands  in  a  new 
situation,  which  gives  her  new  rights ;  as  the  very  right  which  she  clainls 
arises  from  her  own  acts  during  the  disability  of  her  coverture.  Cholmondeky 
V.  CHnton,{d) 

dd.  As  to  the  copyholds.  The  defendant  ia  clearly  entitled  to  them,  thd 
surrender  in  1760  being  merely  voluntary,  and  the  stat  27  Eliz.  c.  4.  includ- 
ing copyholds.    Doe  v.  Routledge.{e) 

Mr.  TVeslove,  in  reply  : — The  deed  of  1^70  contains  a  reddendum  to  Bendall 
Reeve  and  Anne  his  wife,  and  to  the  heirs  of  Anne.  That  is  clear  evidence  of 
an  intention  to  reserve  the  equity  of  redemption  to  her,  as  the  rent  is  incident 
to  the  reversion. 

*2d.  As  to  the  length  of  time  with  reference  to  the  disability  of   [*40S] 
coverture.     Corbett  v.  Barker^  and  Cornel  v.  Sykes,(J)  are  express 
authorities  that  length  of  time  is  no  bar  to  such  a  claim,  where  there  has  beeil 
the  disability  of  coverture.    In  the  former  of  those  cases  there  had  been  a 
laps^  of  forty  years  before  the  institution  of  the  suit* 

The  VicE-CHANcisLtott : — ^This  case  is  not  distinguishable  in  principle  from 
Innes  v.  Jackson.  The  limitation  of  the  uses  of  the  fine  to  the  husband  and 
his  heirs,  has  no  connection  with  the  purpose  of  mortgage,  or  the  proviso  of 
redemption,  but  is  altogether  a  new  settlement  which  defeats  the  heir  of  the 
wife. 

Declare  the  freeholds  to  be  irredeemable,  and  the  copyholds  to  be  redeem- 
able by  the  plaintiff;  and  refer  it  to  the  master  to  apportion  the  mortgage 

id)  S  Jao.  and  W«ak.  I.  (0  Cowp.  705. 

(/)  I'Cha.  Rep.  193.    See  alio  Jmrnr  y.  Trmety,  and  Btlch  ▼.  Harvey^  3  P.  W.  387,  nots,  & 


410  GASES  IN  CHANCERY. 

1825.--Kmch  T.  Ward. 

money  between  the  freeholds  and  copyholds ;  the  plaintiff  to  be  at  liberty  to 
redeem  the  copyhoidsf,  on  payment  of  what  the  master  shall  apportion  as  to 
the  copyholds,  with  interest,  with  an  account  of  the  rents  and  profits  from  the 
death  of  B.  Reeve.{l] 


[•4091  ♦KiNCH  u.  Ward. 

1895,  3d  NoTember. — Deviae. — Canttruction, 

Devise  of  freeholds  and  leaseholds  to  A.  for  life,  and  after  his  decease  to  the  heirs  of  his  body,  their 

heirs,  ezeootors,  &e.  gives  A.  an  estate  tail  in  the  former,  and  the  absolute  interest  in  the 

latter. 

This  suit  was  instituted  to  enforce  the  performance  of  an  agreement  entered 
into  by  the  plaintiffs,  who  were  the  executors  of  one  Thomas  Edoe,  for  the 
sale  of  some  leasehold  property  Which  Thomas  Edoe  became  entitled  to  un- 
der his  father's  will.  The  defendant,  the  purchaser,  demurred  to  tbe  bill,  ge- 
nerally. On  the  argument  of  the  demurrer,  the  question  was,  whether  Tho- 
mas Edoe  took  the  absolute,  or  a  life  interest  only  in  the  property,  under  his 
father's  wilk 

Tbe  will  was  as  follows : — **  T  give  and  devise  unto  Thomas  Kinch  and 
Thomas  Ebsworth,  ail  and  singular  my  freehold  and  copyhold  estates,  situate. 
Tying  and  being  in  the  parish  of  Great  Farringdon,  in  the  county  of  Berks,  or 
elsewhere  in  Great  Britain,  all  which  copyhold  estates  I  have  already,  or  do 
intend  to  surrender  to  the  use  of  this  my  last  will  and  testament.  Item,  I  give 
and  devise  unto  the  said  Thomas  Kinch  and  Thomas  Ebsworth,*  all  and  sin- 
gular*my  leasehold  estates,  situate,  lying  and  being  in  the  parish  of  Great 
Farringdon  aforesaid,  and  in  Radcott  in  the  c6unty  of  Oxford,  and  elsewhere 
in  Great  Britain,  to  have  and  to  hold  all  and  singular  my  said  freehold  and 
copyhold  estates  unto  the  said 'Thomas  Kinch  and  Thomas  Ebsworth,  and 
the  survivor  of  them,  his  heirs  and  assigns,  and  to  have  and  to  hold  all  and 
singular  my  said  leasehold  estates  and  premises  unto  the  said  T.  Kinch  and 
T.  Ebsworth,  and  the  survivor  of  them,  his  executors,  administrators 
[*410]  and  assigns,  for  all  such  term  and  terms  of  *years,  estate  and  interest » 
as  I  shall  have  therein  to  come  and  unexpired  at  my  decease,  upon 
the  several  trusts,  and  to  and  for  the  several  uses,  intents  and  purposes,  and 
subject  to  the  several  provisoes  and  conditions  hereinafter  mentioned  and  de- 
clared of  and  concerning  the  same  respectively,  (that  is  to  say,)  as  to,  for  and 
concerning  all  and  singular  my  said  freehold,  copyhold  and  leasehold  estates 
and  premises,  upon  trust  to  permit  and  suffer  my  wife,  Mary,  to  have,  receive 

[1]  As  to  the  analogy  hetween  the  limiUtion  of  ,a  right  of  redemption^  and  of  a  right  of  entrf, 
see  Demareat  ▼.  Wynkoop,  3  Johns.  Ch.  Sep.  139;  Larmar  ▼.  Jonei,  3  Har.  4&  M*H«i.32a; 
F^nwitk  y.  Macy^  1  I>ana.  379. 
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and  take  the  rents»  issues  and  profits  thereof  for  and  during  the  term  of  hef 
natural  lire,  or  for  so  long  time  as  she  shall  continue  my  widow,  and  unmar- 
ried, for  and  towards  her  suppbrt  and  maintenance,  and  the  maintenance, 
education  and  bringing  up  of  my  children,  Thomas,  William,  Margaret  and 
Mary  Edoe;  and,  from  and  immediately  after  the  decease  of  my  said  wifci 
or  intermarriage  with  any  other  husband,  then  upon  trust  to  permit  and  suffer 
my  son,  Thomas  Edoe,  to  receive  and  take  the  rents,  issues  and  profits  of  all 
that  messuage  or  tenement  called  the  Bear  Inn,  with  the  garden,  stables,  out- 
houses, buildings  and  appurtenances  thereunto  belonging,  situate,  lying  and 
being  in  Great  Farringdon  aforesaid,  and  of  all  that  messuage  or  tenementi 
with  the  appurtenances,  now  in  my  own  possession,  situate  in  Great  Farring* 
don  aforesaid,  and  also  of  all  that  meadow  or  pasture  ground,  situate,  lying 
and  being  in  RadcQtt,  in  the  county  of  Oxford,  called  or  known  by  the  name 
of  Rye  Meadow,  Honeyham,  and  the  Staff,  containing  by  estimation  forty-five 
acres,  be  the  same  more  or  less,  for  and  during  the  term  of  his  natural  life  ; 
and,  from  and  immediately  after  the  decease  of  my  said  son  Thomas  Edoe, 
then  I  give  and  devise  the  said  two  messuages  or  tenements,  and  close  of 
meadow  or  pasture  ground,  with  the  appurtenances,  unto  the  heirs  of 
•the  body  of  my  said  son  Thomas  Edoe,  lawfully  begotten,  their  heirs,  [Ml  1  j 
executors,  administrators  and  assigns,  for  ever ;  but  in  case  my  said 
son  Thomas  Edoe  shall  die  without  issue,  then  I  give  and  devise  the  said  two 
messuages  or  tenements,  and  close  of  meadow  or  pasture  ground,  with  the 
appurtenances,  unto  my  said  trustees,  upon  trust  for  the  benefit  of  my  said 
son  William  Edoe,  and  the  heirs  of  his  body  lawfully  begotten,  in  like  manner 
as  1  have  hereinbefore  given  and  devised  the  same  for  the  benefit  of  my  said 
son  Thomas  Edoe,  and  the  heirs  of  his  body  lawfully  begotten ;  and,  for  de- 
fault of  issue  of  the  body  of  both  my  said  sons  Thomas  and  William  Edoe, 
then  I  give  and  devise  the  said  two  messuages  or  tenements,  and  close  of  mea« 
dow  and  pasture  ground,  with  the  appurtenances,  unto  my  two  daughters 
Margaret  and  Mary,  and  to  their  respective  heirs,  executors,  administrators 
and  assigns,  for  ever,  to  take  as  tenants  in  common  and  not  as  joint  tenants.** 

The  testator  left  his  widow,  and  the  four  children  named  in  his  will,  sur- 
viving him.  Thomas  Edoe,  on  his  mother's  death,  entered  into  possession  of 
all  the  estates.  William  Edoe  died  in  the  lifetime  of  Thomas,  leaving  issue  a 
daughter.  Thomas  Edoe  died  in  February  1823,  without  issue.  One  of  the 
testator's  daughters  also  was  dead  when  the  bill  was  filed  ;  the  other  was  still 
living. 

Mr.  Sugden,  and  Mr.  Temple,  in  support  of  the  demurrer : — The  question 
is,  whether  the  trustees  can  make  a  good  title  to  the  leaseholds ;  or,  in  other 
words,  whether  Thomas  Edoe,  the  son,  took  a  quasi  estate  tail  in 
•them,  or  a  life  estate  only.  We  contend  that  he  took  a  life  estate  only,  [♦412] 
and  that,  upon  his  decease, his  children  took  the  property  as  purchasers. 
In  the  first  place,  the  bequest  to  the  heirs  of  the  body  is  distinct  from  that  to  the 
ancestor ;  for  the  testator  gives  the  estate  to  trustees,  in  trust  to  permit  his  son 
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to  receive  ihe  renls  thereof,  which  creates  a  trust  that  expires  at  the  death  of 
the  son.  But  he  devises  the  messuages  themselves  to  the  heirs.  This  distinc- 
tion was  taken  in  Shapland  v.  SmUh,(a)  and  there  are  other  cases  to  the 
safcie  effect  cited  in  Fcarue  Coot.  Rem.  168,  6ih  edition.  In  the  next  place, 
words  of  limitation  are  superadded  to  the  devise  to  the  heirs.  In  all  cases 
where  the  first  taker  is  held  to  have  an  estate  tail,  the  devise  to  the  heir  would 
give  him  an  estate  tail  also.  Here  the  devise  to  the  heir  of  Thomas  Edoe, 
the  son,  gives  him  an  estate  in  fee  as  to  the  freeholds,  and  the  absolute  interest 
as  to  the  leaseholds.  Loddingfon  v.  Kime^b)  There  is  no  inconsistency  in 
admitting  that  the  son  takes  an  estate  tail  in  the  freeholds,  and  that  he  takes  a 
life  interest  only  in  the  leaseholds ;  for  the  same  words  may  have  a  different 
effect,  as  applied  to  one  species  of  property,  from  what  they  have  when  ap* 
plied  to  another.  Forth  v.  Cltapmen.{c)  The  case  of  Hodgeson  v.  Bus8ey{d) 
closely  applies  to  the  present  one;  indeed,  it  is  impossible  for  two  cases  to  be 
more  like  each  other.  The  case  of  Wilkinson  v.  South{e)  also  supports  the 
construction  which  we  arc  contending  for.  The  court  was  not,  in  that  case^ 
called  upon  to  give  an  opinion  whether  the  first  taker  took  a  life  estate,  or  a 
quasi  estate  tail,  for  the  property  would  have  gone  over  in  either  case, 
[*4I3]  yet  *Lord  Kcnyon,  C.  J.  expressed  an  obiter  opinion  that  the  first 
taker  took  a  life  estate  only.  . 
Mr.  Pemberiont  in  support  of  the  bill : — It  is  clear  that  the  testator  intended 
to  make  a  general  disposition  of  his  freeholds,  copyholds  and  leaseholds.  He 
gives  them  all  in  one  mass.  The  term  in  the  leaseholds  was  500  years,  which 
is  equivalent  to  a  freehold  interest.  It  is  quite  settled  that  a  devise  to  A.,  to 
permit  and  suffer  B.  to  take  the  rents,  gives  the  legal  estate  to  B.  In  Shop* 
land  V.  Smith  the  trustees  were  directed  to  pay  rates,  taxes  and  repairs  out  of 
the  rents,  and  to  pay  tlic  residue  to  the  testator's  brother  ;  and,  therefore,  it  was 
necessary  that  they  should  take  the  legal  estate.  If  the  will  had  concluded 
with  the  devise  to  the  heirs  of  the  body  of  Thomas  Edoe,  their  heirs,  execu- 
tors, administrators  and  assigns,  it  would  have  admitted  of  considerable  doubt, 
whether  the  heir  would  not  have  taken  absolutely,  and  the  father,  for  life  only. 
But,  even  in  that  case,  the  observations  of  Lord  Kcnyon,  C.  J.  in  Wilkinson 
V.  South^TiTe  sufficient*  to  make  the  court  pause  before  it  come  to  that  decision. 
In  Hodgeson  v.  Bussey,  Lord  Hardwicke,  C.  relied  on  the  words :  '*  such  is- 
sue ;**  and,  if  the  words  had  been :  ^  for  want  of  issue,''  he  would  have  decided 
otherwise.  In  Wilkinson  v.  South  the  words  were,  ••  in  default  of  such  issue  C 
yet  Lord  Kcnyon  seems  to  think  that,  unless  other  words  had  been  introduced, 
the  first  taker  would  have  had  an  absolute  interest.  In  the  report  of  that  case 
it  is  not  mentioned  that  Hodgeson  t.  Bussey  was  cited  ;  but  it  is  scarcely  pos- 
sible that  it  should  not  have  been,  for  Read  v.  Snell  is  referred  to,  and 
that  is  reported  in  the  same  book.    The  effect  of  the  subsequent  clause  in 

(t)  1  Bro.  C.  C.  75.  (6)  1  Salk.  324.  S.  C.  1  Lord  RAjm.  303.  (c)  1  P.  W.  €t»). 

(4l)  3Atk.89.  (•)  7T.IL555. 
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*this  will,  is  to  give  the  estate  over  in  derault  of  issue,  generally,  and  not  [Ml4] 
at  a  particular  period.  The  words,  *'  but  in  case  my  said  son,  Thopias 
Edoe,  shall  die  without  issue,"  nnean  a  general  failure  of  issue,  and  give  to  ihe 
former  words  their  technical  effect.  The  consequence  is,  that  the  heir  of  the 
body  would  take  an  estate  in  tail ;  and,  wherever  the  subsequent  words  show 
that  the  heir  of  the  body  would  take  an  estate  tail,  and  not  a  fee,  the  ancestor 
takes  an  estate  tail.  It  cannot  be  disputed  that,  if  the  question  had  been  what 
estate  William  Edoe  took,  it  would  have  been  held  that  he  took  an  estate  UiL 
The  clear  words  in  the  latter  devise  must  control,  not  be  controlled  by  the 
ambiguous  ones  in  the  former.  The  words,  **  in  defauk  of  issue  of  the 
body  of  both  my  said  sons,"  which  precede  the  devise  to  the  daughters, 
show  that  he  meant  that  bequest  to  take  effect  on  a  general  failure  of  issue 
only,  and  that  the  former  words  should  have  their  legal  effect.  Murthwaiie  v« 
Jenkinson^{f)  Crooke  v.  De  Vande$,{g)  and  EUon  v.  Eason,(k)  are  all  autho* 
rities  in  support  of  the  plaintiff^'s  case. 

Mr.  Sugden^  in  reply : — The  bequest  over  has  nothing  at  all  to  do  with  the 
prior  devise.  It  cannot  be  brought  in  aid  of  the  previous  limitation,  and  can 
be  looked  at  only  when  it  is^ disputed  whether  the  limitation  over  is, 
or  is  not,  too  remote.  *In  Hodgesan  v.  Bussey^  the  construction  put  [*415] 
upon  the  words  was  with  a  view  to  give  effect  to  the  limitation  over : 
and,  in  Wilkinson  v.  Stmth,  the  question  related  solely  to  the  gift  over,  and  not 
to  the  gift  to  the  heirs  of  the  body.  In  that  case  there  was  no  gift,  as  here,  to 
the  first  taker,  for  life  ;  and  therefore  this  is  a  stronger  case  than  that.  But 
Lord  Kenyon  was  not  required  to  decide  upon  the  first  gift ;  and  therefoi'e  it  is 
unimportant  what  quantity  of  interest  was  given  lo  the  first  taker.  As  to 
Crooke  v.  De  Vandes,  and  EUon  v.  Eason,  they  both  turned  on  the  validity  of 
the  gift  over.  In  the  former  of  those  cases,  no  one  could  pretend  to  argue  that 
an  estate  tail  was  not  created.  But  in  the  present  there  is  a  gift  to  Thomas 
Edoe  for  life,  and  then  a  gift  over  to  his  children.  These  must  be  read  as  two 
separate  and  distinct  gifts.  The  court  does  look  at  the  gift  over  as  to  free* 
holds,  but  not  as  to  leaseholds  ;  because  no  intention  as  to  the  latter  could  give 
them  to  the  issue. 

The  Vice-Chanobllor  : — This  will  gives  freehold,  copyhold  and  leasehold 
estates  to  trustees  and  their  heirs,  upon  trust  to  permit  the  wife  of  the  testator  to 
take  the  rents  and  profits  for  her  life,  and  for  so  long  as  she  should  continue 
his  widow,  and,  from  and  after  her  death,  to  permit  the  testator's  son, 
Thomas,  to  take  such  rents  and  profits,  for  and  during  the  term  of  his  life ;  and, 
from  and  after  the  decease  of  his  son,  Thomas,  the  testator  gave  such  freehold 
and  copyhold   and  leasehold  estates  unto  the  heirs  of  the  body  of  his  son 

(/)  Q  Brod.  Sl  Bin.  633,  and  9  Bam.  Sl  Cros.  357.  The  Lord  ChaDeeHor,  when  ihe  caae  as^ain 
oame  before  biro,  agreed  with  the  ooort  of  K.  B,  ai  to  the  freehold  property,  bat  held  that  the  limu 
Ution  over  was  good,  as  to  the  penonalijr ;  m«  3  Barn.  Sl  Cree.  191 ;  and  thia  deciaion  baa  been 
affirmed  by  the  hoaie  of  lords. 

iff)  9  Vcs.  197.  (A)  19  Vei.  73. 


417  CASES  IN  CHANCERY. 

1825.— Kinch  ▼.  Ward.  " 

Thomas  lawruiiy  begotten,  their  heirs,  executors,  administrators  and  assigns, 
for  ever  ;  but  in  case  his  son  Thomas  should  die  without  issue,  then 
[*416]  he  gave  the  said  ^leasehold,  copyhold  and  freehold  estates  upon  trust 
for  the  benefit  of  his  son  William  and  the  heirs  of  his  body  lawfully 
begotten,  in  like  manner  as  he  had  thereinbefore  given  and  devised  the  same 
for  the  benefit  of  his  son  Thomas  and  the  heirs  of  his  body  ;  and,  for  default 
of  issue  of  both  liis  said  sons,  then  he  gave  and  devised  the  said  estates  to  his 
two  daughters,  their  heirs,  executors,  administrators  and  assigns,  as  tenants 
in  common.  The  testator's  son  Thomas  entered  upon  these  several  estates 
after  the  death  of  d^e  widow,  and,  the  copyhold  part  of  the  property  having 
been  enfranchised,  he  sufiered  a  recovery  of  the  freehold  apd  enfranchised 
eopyholds,  and  died  without  issue,  having,  by  his  will,  devised  the  leasehold 
part  of  the  property  to  the  plaintiSi,  who  have  entered  into  a  contract  for 
sale  of  the  same  to  the  defendants.  This  is  a  bill  for  the  specific  performance 
of  that  contract ;  and  the  defendant  has  demurred  to  it,  upon  the  ground  that 
the  will  of  the  original  testator  did  not  give  the  absolute  property  of  the  lease- 
hold to  his  son  Thomas.  It  has  not  been  argued  that  Thomas,  the  son,  did 
not  take  an  estate  tail  in  the  freehold  and  copyhold  :  but  it  is  s^id  that  his  de- 
vise of  the  freehold,  copyhold  and  leasehold  estate  to  Thomas  and  the  heirs  of 
his  body,  their  heirs,  executors,  administrators  and  assigns,  is  to  be  thus  ren- 
dered, as  a  devise  of  the  freehold  and  copyhold  to  Thomas  and  the  heirs  of 
his  body  and  their  heirs,  and  as  a  devise  of  the  leasehold  to  Thomas  and  the 
heics  of  his  body,  their  executors,  administrators  and  assigns  ;  and  that,  not- 
withstanding there  are  subsequent  expressions  in  the  will  which  would  control 
the  words  of  limitation  annexed  to  the  heirs  of  the  body^  and  give  an  estate 
tail  to  Thomas  in  the  freehold  and  copyhold,  yet  that  the  words  oxe« 
[HI 7}  cutors,  ^administrators  and  assigns,  bt^ing  to  be  considered  as  annex- 
ed to  the  gift  of  the  leasehold,  are  not  controlled  by  the  subsequent  ex- 
pressions in  the  will,  and  would,  as  to  that  property,  make  Thomas'  children 
purchasers,  bnd  cut  down  Thomas'  estate  to  a  tenancy  for  life.  The  defen- 
dant's counsel,  in  support  of  this  proposition,  have  relied  upon  the  case  of 
Hodgeson  v.  Bussey.  But  that  case  differs  materially  from  the  present.  The 
gift  over  here,  after  the  limitation  to  the  heirs  of  the  body,  their  heirs,  execu- 
tors, administrators  and  assigns,  is  not,  as  in  the  case  of  Hodgeson  v.  Bussey^ 
in  default  of  such  issue,  but  in  default  of  issue  generally.  In  default  of  such 
issue  there,  was  considered,  in  default  of  children  to  take  as  purchasers ;  and 
the  limitation  over  was,  therefore,  good.  But  here  the  limitation  over,  being 
after  a  general  failure  of  issue,  would  be  void  as  too  remote. 

The  case  of  Wilkinson  v.  South  has  also  been  relied  upon  for  the  defendant : 
but  there  it  was  considered,  from  the  words,  "then  after  the  decease  of 
the  first  taker,"  that  the  limitation  over  was  to  take  efleet  if  no  issue  were 
living  at  his  death.    There  are  no  words  here  that  import  such  an  intention. 

It  was  further  argued,  by  one  of  the  counsel,  that,  as  the  devise  wns  to 
trustees  to  permit  Thomas  to  take  the  profits  of  the  leasehold.  Thomas  took 
only  an  equitable  interest,  and  that  the  limitation  to  the  heirs  of  his  body,  being 
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plainly  legaL  his  estate  was  necessarily  confined  to  an  estate  for  life.  But  it 
has  long  been  settled,  beyond  all  question,  that  a  devise  to  trustees  to  permit 
one  to  receive  the  profits  of  land,  is  a  legal,  and  not  an  equitable  es- 
tate. I  am  of  opinion,  •therefore,  that  the  words  of  limitation  annex-  [•418] 
ed  to  the  gift  to  the  heirs  of  the  body,  must  be  rejected,  as  well  with 
respect  to  the  freehold,  as  the  leasehold  estate,  and  that  Thomas  took  an  abso« 
)ute  interest  in  the  leasehold  property,  and,  consequently,  the  plaintiffs  can 
make  a  good  title  to  the  defendant. 

Demurrer  overruIed.[l] 


AOAH  0.  Mac£ubw. 


1825,  9th  November. — Specific  performance. — Arbitration, 

The  coart  will  not  entertain  a  bill  for  the  ipecific  performance  of  an  agreement  to  refer  to  arbitrt* 
tion,  nor  subftitote  the  matter  for  the  arbitraton. 

The  bill  was  filed  by  Sir  E.  F.  Agar,  Henry  Trail,  Daniel,  Raymond  Bar- 
ker and  Andrew  Macklew,  who,  together  with  Digby  Hamilton,  deceased, 
were  under-lessees  of  Parsloe's  Club  in  St.  James*  street.  The  defendant  was 
the  assignee  of  their  lessors,  John  Fallowfield  Scott,  Richard  Carpenter,  Wil- 
liam Noble,  William  Bulmer  and  William  Hervey.  The  lease  to  the  plaintiffs 
contained  a  provision  in  the  following  words : — "  If  the  said  E.  F.  Agar,  Digby 
Hamilton,  Henry  Trail,  Daniel  Raymond  Barker  and  Andrew  Macklew,  their 
executors,  administrators  or  assigns,  shall,  at  any  time  during  the  said  term 
hereby  granted,  be  desirous  of  purchasing  all  the  estate  and  interest  then  to 
come  and  unexpired  of  the  said  J.  F.  Scott.  Richard  Carpenter,  William  Noble, 
William  Bulmer  and  William  Hervey,  their  executors,  administrators  and 
assigns^  of  and  in  the  said  hereby  demised  messuage  or  tenement,  and  shall 
give  notice  of  such  their  desire  to  the  said  J.  F.  Scolt,  R.  Carpenter, 
Wm.  Noble,  Wm.  Bulmer,  ♦and  Wm.  Hervey  their  executors,  ad-  [*419l 
ministrators  and  assigns,  they  shall  be  at  liberty  to  purchase  the  same, 
for  such  price  or  sum  of  money  as  shall  be  fixed  upon  by  two  persons,  indif- 
ferently to  be  chosen,  as  surveyors  or  appraisers,  the  one  of  ^uch  surveyors 
or  appraisers  to  be  chosen  by  the  said  J.  F.  Scott,  R.  Carpenter,  W.  Noble, 
Wm.  Bulmer  and  Wm.  Hervey,  their  executors,  administrators  and  assigns, 
and  the  other  of  such  surveyors  or  appraisers  to  be  chosen  by  the  said  E.  F. 
Agar,  D.  Hamilton,  H.  Trail,  D.  R.  Barker  and  A.  Macklew,  such  price  being 
calculated  on  the  present  value  of  the  lease  of  the  said  premises,  which  it  has 
been  agreed  by  and  between  the  said  parties  hereto  amounts  to  the  sum  of 
5,O00Z.:  and  it  is  further  agreed,  by  and  between  the  said  parties  hereto,  that, 
in  case  the  said  surveyors  so  to  be  chosen  as  aforesaid  shall  differ  about  the 

[1]  Vide  North  v.  Martin,  6  Sim.  266^ 


441  CASES  IN  CHANCERY-   , 

1835.— Agar  t.  Maeklew.  " 

value  of  the  said  premises,  the  same  shall  be  referred  to  a  third  person,  as  ao 
umpire,  such  umpire  to  be  chosen  and  appointed  by  the  other  two  surveyors 
so  to  be  appointed  as  aforesaid :  and  it  is  agreed  that  the  umpirage  or  deter- 
mination of  such  third  person  shall  be  binding  and  conclusive  upon  the  said 
parties  hereto,  their  executors,  administrators  and  assigns.  And  the  said  E. 
F.  Agar,  D.  Hamilton,  H.  Trail,  D.  R.  Barker  and  A.  Maeklew,  their  execu- 
tors, admiiMstrators  and  assigns,  shall,  upon  payment  of  such  valuation,  be  en- 
titled to  an  assignment  of  all  the  right  and  interest  of  the  said  J.  F.  Scott,  R. 
Carpenter,  W.  Noble,  W.  Bulmer  and  W.  Hcrvey,  their  executors,  adminis- 
trators and  assigns,  of  and  in  the  said  demised  premises/' 

The  bill  Stated  the  death  of  D.  Hamilton ;  and  that  the  plainttfis, 
[*420]  being  desirous  to  avail  themselves  of  the  *power  of  purchasing  the 
premises,  which  was  so  reserved  to  them  in  the  lease,  had  appointed 
Mr.  Cockerell,  of  Burlington  street,  surveyor,  to  value  the  same  on  their  part, 
and  had  required  the  defendant  to  appoint  some  other  surveyor  on  his  part,  to 
meet  Mr.  Cockerell ;  which  the  defendant  had  refused  to  do.  The  bill  prayed 
that  the  defendant  might  be  directed,  by  the  decree  of  the  court,  to  appoint 
some  fit  and  proper  person  to  meet  Mr.  Cockerell,  the  plaintiffs  offering  to  pay 
such  price  for  the  premises  as  should  be  settled  by  the  two  arbitrators  or  um- 
pire ;  or,  if  the  defendant  should  refuse  to  join  in  naming  a  proper  person, 
that  it  might  be  referred  to  the  master  to  ascertain  the  value,  the  plaintiffs 
offering  to  pay  such  price  as  the  master  should  fix. 

To  this  bill  the  defendant  put  in  a  general  demurrer  for  want  of  equity. 

Mr.  Sngden^  and  Mr.  Bickersteth,  for  the  defendant : 

1st.  The  court  will  not  decree  the  specific  performance  of  an  agreement  to 
name  arbitrators  to  fix  the  amount  of  purchase  money.  In  Cootfi  v.  Jack' 
son(a)  the  question  was  discussed  ;  and  Lord  Eldon,  following  Lord  Rosslyn, 
laid  it  down  that  the  court  would  not  interfere,  even  where  the  substantial 
thing  to  be  done,  was  agreed  between  the  parties,  but  the  time  and  man- 
ner in  which  it  was  to  be  done,  was  that  which  they  put  upon  others  to  pre- 
scribe. That  rule  has  ever  since  been  uniformly  adhered  to.  In  Milnes  v. 
0^y,{h)  there  was  a  contract  for  sale,  at  a  valuation  to  be  made  by  ar- 
[*481]  bitrators;  but,  as  the  arbitrators  could  not  agree  ♦upon  a  price,  or 
upon  an  umpire,  Sir  William  Grant,  held  that  there  could  be  no 
specific  performance  of  the  agreement  for  sale.  Blundell  v.  Breltargh{c)  was 
a  much  stronger  case ;  because  the  arbitrators  were  named  on  the  face  of  the 
instrument,  and  it  was  provided  that  the  award  should  be  made  within  a 
certain  time.  In  Gourlay  v.  Dukt  of  SomerseU{d)  Sir  Wilh'am  Grant,  said 
that  there  was  no  instance  of  a  party  seeking  the  interposition  of  the  court 
and  obtaining  it,  where  any  part  of  the  relief  was  to  be  obtained  through  the 
interposition  of  a  third  party.  Wilkes  v.  Davis{e)  is  very  similar  to  the  pre- 
sent case  ;  and  the  Lord  Chancellor  there  certainly  said  that  the  court  would 

(«)  6  Vei.  34«      (6)  14  Vet.  400.      (c)  17  7m.  338.      (rf)  19  Vei,  499.      (e)  3  Mcrf.  507. 
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interfere  to  ascertain  the  value,  in  order  to  direct  tlic  ^'')Jcci[lc  f)crr(>rmancer  if 
the  parties  have  agreed  as  to  a  valuation,  but  have  not  named  parlies  to  make 
the  valuation  ;  but  the  plahatifi's  counsel  here  may  fairly  be  challenged  to  pro- 
duce a  single  case  where  the  court  has  so  interfered.  Morse  v.  Merest{f) 
was  a  different  case»  and  did  not  involve  the  question  which  must  here  be 
decided.  The  court  has  no  jurisdiction  to.  compel  that  first  step,  without 
which  there  can  be  no  sale ;  and  it  will  never  direct,  by  its  decree,  an  act  over 
the  execution  of  which  it  has  no  control.  Suppose  the  court  were  to  decree 
that  the  defendant  should  name  an  arbitrator,  how  could  it  compel  the  exe- 
cution of  that  decree  J  Or,  even  if  an  arbitrator  was  named,  how  could  it 
compel  that  arbitrator  to  act?  Could  it  compel  the  arbitrators  to  agree  upon 
a  price  ?  It  is  the  constant  doctrine  of  the  court  never  to  interfere  in 
cases  where  it  cannot  enforce  the  acts  which  it  is  ^called  upon  to  [*422] 
direct ;  and,  upon  the  same  principle,  it  will  not  decree  specific  per- 
formance of  an  agreement  for  a  partnership ;  because,  as  soon  as  the  partner- 
ship was  formed,  the  party  might  dissolve  it,  and  render  the  decree  nugatory. 
On  the  principle  that,  in  order  to  be  entitled  to  a  decree  at  all,  a  perfect  decree 
must  be  sought,  the  court  will  not  decree  the  partial  redemption  of  a  mort- 
gage. As  to  the  case  of  naming  arbitrators  to  fix  a  price,  the  court  ha» 
followed  the  civil  law,  which  provides  that,  in  such  cases,  it  is  a  mere  ques- 
tion of  arbitration,  and  not  within  the  cognizance  of  a  court  of  judicature. 

2d.  In  the  present  case,  the  proviso  is  entirely  personal,  and  is  confined  to 
the  five  persons  named  in  it.  It  does  not  apply  to  the  survivors  of  them,  or 
their  representatives,  and,  therefore,  there  can  be  no  relief  in  the  present  case» 
even  if  the  principles  of  the  court  did  not  forbid  its  interference. 

Mr.  Hart,  and  Mr.  Hayter,  for  the  plaintiffs: — The  cases  referred  to  have 
no  application  to  the  present.  What  is  sought  here,  is  not  to  appoint  an  arbitra* 
tor,  but  a  surveyor,  on  the  part  of  the  defendant,  to  value  the  materials ;  and, 
if  the  surveyors  do  not  agree,  the  court  will  ascertain  the  value  through  the 
master.  A  party  who  comes  for  specific  performance  must  have  a  certain 
contract,  clear  in  its  terms  ;  and  the  price  is  of  the  essence  of  the  contract. 
The  question  here  is,  whether,  where  the  contract  is  complete  at  its  inception, 
and  there  is  a  perfect  contract  to  sell  at  a  fair  value,  if  the  parties  difl^r  as  ta 
their  own  judgment  of  the  value,  or  refuse  to  name  arbitrators  to  fix 
the  value,  the  court  can  refuse  to  allow  the  master  to  *fix  the  value.  [*423] 
The  mode  of  ascertaining  the  price  mentioned  in  this  proviso,  is  only 
stated  for  the  purpose  of  ascertaining  it  fairly.  This  case  differs  from  the 
cases  which  have  been  cited  in  this,  that  the  mode  of  ascertaining  the  value 
is  not  here  of  the  essence  of  the  contract.  In  Oaskarth  v.  Lord  Lowlher,(g) 
the  court  decreed  specific  performance  of  an  agreement  to  sell  at  a  fair  valua- 
tion. WiUs  V.  Davis^  and  Milnes  v.  &ery,  are  quite  consistent  with  that,  and 
with  every  case  like  the  present,  where  fair  value  is  the  substance  of  the  con- 

(/)  6  Maad.  3&  Or)  ^  Ves.  107. 
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tract,  and  the  covenant  to  appoint  arbitrators  is  only  one  mode  of  ascertaining 
that  value.     Hall  v.  W€nrren{h)  is  quite  in  point. 

The  Vice-chancellor  : — There  is  no  weight  in  the  second  objection.  The 
first  expression  in  the  proviso  is:  **If  the  five  lessees,  their  executors,  admi- 
nistrators or  assigns,  shall  be  desirous  of  purchasing.**  It  is  plain,  therefore, 
that  it  was  not  the  intention  of  the  parties  that  the  power  of  naming  an  arbi- 
trator should  be  personal  to  the  five  lessees. 

As  to  the  more  general  objection.  I  consider  it  to  be  quite  settled  that  this 
court  will  not  entertain  a  bill  for  the  specific  performance  of  an  agreement  to 
refer  to  arbitration ;  nor  will,  in  such  case,  substitute  the  master  for  the  arbi- 
trators, which  would  be  to  bind  the  parties  contrary  to  their  agreement.  The 
demurrer  must  be  allowed. 


[•424J  •AWONYMOUS. 

1825,  15th  November.— Creditor.— Co«<#. 

Creditor  proceeding  at  law  as^ainet  the  executor,  after  a  decree,  allowed  hie  coite  at  law  ineaned 
previoiie  to  notice  of  the  decree,  but  not  hit  coeta  of  the  motion  to  reetimin  hia  prc^eeedingfa. 

Upon  a  motion  to  restrain  a  creditor  from  proceeding  at  law  against  an  ex« 
ecutor,  after  a  decree  against  the  executor,  the  Vice-chancellor  gave  the  cre- 
ditor his  costs  at  law,  up  to  the  time  of  his  having  notice  of  the  decree  ;  but, 
after  consulting  with  the  register,  refused  to  the  creditor  the  costs  of  the 
motion. 


DrEWE  v.  BtDQOOh. 


1835,  10th  and  14th  NoTcmber.— Sa^tf/aetien. 

A.  being  indebted,  as  hie  father's  ezecator,  to  the  tnuteee  of  his  sitter's  marriage  settlement,  set- 

tied  on  her  and  her  children  a  sum  to  a  larger  amount,  in  consideration  of  the  natoxal  love  and 

aflbetion  he  bore  them  :  held  that  it  wat  not  a  tatfitfaetioAor  the  debt. 

The  plaintiff,  Dorothy  Drewe,  upon  the  death  of  her  father,  Charles  Bid- 
good,  became  entitled,  under  his  marriage  settlement,  to  a  sum  of  463/.  ISs. 
9d,  She  intermarried  with  the  plaintiff,  John  Rose  Drewe,  in  the  lifetime  of 
her  father :  and,  by  the  settlement  made  on  her  marriage,  every  provision  to 
which  she  should  become  entitled  under  her  father's  marriage  settlement  was 
assigned  to  trustees,  (one  of  whom  was  her  brother,  C.  Bidgood,  the  younger,) 
for  her  separate  use,  with  power  to  her  to  dispose  of  the  same  by  deed  or 

(h)  9  Tee.  605. 
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will ;  and,  in  default  of  her  dispositioDt  upon  trust  Tor  the  children  of  the  mar*' 
riage,  equally,  at  the  usual  periods. 

Charles  Bidgood,  the  father,  died  in  March,  1797,  having  in  his  hands  the 
funds  out  of  ivhicK  the  463/.  Ifts.  M.  was  payable.  He,  by  his  will, 
left  two  ^legacies  of  10/.  each  to  M^  and  Mrs.  Drewe  for  mourning,  [M26] 
and  appointed  his  son,  Charles  Bidgood,  his  executor  and  residuary 
legatee.  By  an  indenture,  dated  in  August,  1797,  made  between  Charles  Bid- 
good,  the  younger,  and  one  John  Pitman,  of  the  one  part, and  William  Drewe 
of  the  other  part,  after  reciting  that  C.  Bidgood,  the  younger,  for  the  natural 
Io?e  and  affection  which  be  bore  to  his  sister,  Dorothy  Drewe,  and  her  two 
children,  Dorothy  Drewe,  the  younger,  and  Charles  Drewe,  and  with  a  view 
to  make  some  provision  for  Dorothy  Drewe,  the  elder,  separate  from  her  hus* 
band,  and  for  her  children,  had  lately,  with  his  own  moneys,  amounting  alto- 
gether to  1,994/.  16s.  9d.,  purchased  divers  sums  of  stock,  amountrng  in  the 
whole  to  4,117/.  109.  three  per  cent,  consolidated  bank  annuities,  in  the  names 
of  himself  and  John  Pitman ;  Charles  Bidgood,  the  younger,  and  J.  Pitman, 
covenanted  and  declared,  to  and  with  William  Drewe,  that  they  would  stand 
possessed  of  the  stock,  and  of  the  interest  and  dividends  thereof,  in  trust  for 
Mrs.  Drewe,  for  her  separate  use,  during  her  life,  and,  after  her  decease,  in 
trust  for  Dorothy  Drewe,  the  younger,  and  Charles  Drewe4  and  the  survivor 
of  them :  but,  if  they  should  both  die  in  their  mother's  lifciime,  then  in  trust 
for  such  persons  as  the  mother  should,  by  deed  .or  will,  appoint,  and,  in  default 
of  appointment,  in  trust  for  her  executors  or  administrators.  The  deed  con- 
tained the  usual  clauses  for  the  indemnity  and  reimbursement  of  the  trus<» 
tecs. 

Charles  Bidgood,  the  younger,  died  on  the  7th  of  January  1813,  having  ap- 
pointed the  defendant  Ann  Bidgood,  his  widow,  his  sole  executrix. 

•The  bill  was  filed  for  payment  of  tbe  463/.  16s.  9d.  out  of  the  as-  [•426] 
sets  of  Charles  Bidgood,  the  father. 

The  defendant,  in  her  answer,  submitted  that  the  463/.  15s.  9d.  had  been,  in 
the  lifetime  of  Charles  Bidgood,  the  younger,  discharged  or  satisfied,  or  ought 
to  be  presumed  to  have  been  discharged  and  satisfied  ;  for  that  Chajrlns  Bid- 
good,  the  elder,  died  in  1797,  and,  by  his  will,  left  no  more  to  Mr.  and  Mrs, 
Drewe  than  a  small  legacy  of  10/.  each,  which  they  received,  without  making 
any  claim  or  demand  on  Charles  Bidgood,  the  younger,  for  payment  of  the 
463/.  15s.  9d.,  or  any  other  sum  of  money  as  being  due  to  them  from  the  es- 
tate of  Charles  Bidgood,  the  elder ;  although  they  well  knew  that  Charles  Bid- 
good,  the  elder,  had,  in  his  lifetime,  received  that  sum ;  and  that,  although 
Charles  Bidgood,  the  younger,  lived  for  sixteen  years  after  his  father's  death,  no 
demand  was  ever  made  on  him  for  payment  of  the  463/.  15s.  9d.,  or  any  part 
thereof,  or  any  interest  for  the  same,  as  a  debt  due  from  the  estate  of  Charles 
Bidgood,  the  elder ;  and  Charles  Bidgood,  the  younger,  was  suflTered  to  apply 
and  dispose  of  th«  property  and  efiects  of  Charles  Bidgood,  the  elder,  without 
any  demand  having  been  mlUte  an  hioi  for  payment  of  such  sum  of  nrioney,  at 
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*a  debt :  that,  aAer  the  deaih  of  Charles  Bidgood,  the  elder,  the  defendant  had 
understood  and  believed  that  Charles  Bidgood,  the  younger,  from  motives  of 
kindness  and  affection  to  Mrs.  Drewoi  Ins  sister,  and  her  family,  gave  ber  a 
sum  of  2,000/.,  which  was,  at  different  times,  and  in  difierent  sums,  invested  in 
the  purchase  of  stock  in  the  public  funds,  which  stock  was  transferred  into  the 
names  of  Charles  Bidgood,  the  younger,  and  John  Pitman,  upon  trust 
[*427]  for  the  benefit  of  *Mr8.  Drewe  and  her  children,  and  which  the  defen- 
dant submitted  was  a  satisfaction  of  the  463/.  159.  M.,  if  the  same  was 
really  due ;  that  she  had  found,  amongst  the  papers  of  her  late  husband,  several 
letters,  which  were  written  by  Mr.  Drewe  to  him,  very  shortly  after  the  death 
of  Charles  Bidgood,  the  elder,  referring  to  advances  made  by  Charles  Bidgood, 
the  younger,  to  Mr.  Drewe  and  his  wife,  or  of  money  which  he  gave  to  them, 
or  permitted  Drewe  to  receive,  or  retain  and  apply,  as  a  gift  or  b6unty,  for  the 
benefit  of  Drewe  and  his  wife,  and  their  family,  making  up  or  towards  the  sum 
of  2,000/.,  and  expressing  Drewe's  gratitude  for  the  liberal  and  generous  con- 
duct of  Charles  Bidgood,  the  younger,  towards  his  wife  and  their  children  ;  and 
which  letters  were  as  follows  :-^ 

London,  14th  May  1797. 
«  Dear  brother  ?— I  have,  by  Monday's  post,  received  from  Mr.  Richard,  on 
your  account,  bills,  value  365/.  105.,  which,  with  720/.  2$.  the  purchase  money 
for  your  moiety  of  the  tithes,  your  sister  gives  me  your  very  generous  order 
to  lay  out  in  three  per  cent,  consols,  in  the  joint  names  of  yourself  and  John 
Pitman,  in  trust  for  her  and  our  children.    I  beg  you  will  accept  my  grateful 
thanks  for  your  kindness  to  them.     They  deserve  our  love,  and  yoji  have  the 
heartfelt  pleasure  of  promoting  their  happiness.    Enclosed,  you  have  the  re- 
ceipts for  the  stock  I  have  alrendy  bought,  and  hope  to  be  able  very  soon  to 
lay  out  the  remaining  balance  due  for  the  tithes,  as  I  am  extremely  anxious 
that  what  you  are  now  doing  for  your^sister  shall  be  applied  to  the  best  advan- 
tage.    If  you  will  sign  the  enclosed  paper  and  return  it  to  me,  I  shall 
[•428]    be  able  to  receive  ♦your  dividend  on  your  Old  South-Sea  annuities,  as 
soon  as  the  probate  of  your  father's  will  is  sent  me*  or  exhibited  at  the 
South-Sea  House." 

£.    «•  £.    *•    tU 

••  365  10  remitted bought  745  18    4  consols. 

*•  487  10  part  of  720/.  2s.  per  J.  R.  D.      .    .     .       1.000 do 


£1,745  18    4 


'*  Stock  bought  in  the  names  of  C.  Bidgood  and  ) 
John  Pitman,  in  trust  for  Dorothy  Drewe."     ) 

London,  27th  May  1797. 
*'  Dear  brother  t — I  have  two  letters  from  your  sister,  one  enclosing  an  or- 
der for  receiving  your  dividend,  amounting  to  64/.  10s.;  the  other,  with  bank 
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bills  for  50f.  These  two  sums  are  laid  out  in  the  consols,  agreeably  to  your 
fritfDdly  direction  ;  and  enclosed  you  have  the  stock  receipt,  and  a  letter  of  at- 
torney for  me  to  receive  the  dividends,  which  you  and  Mr.  Pitnian  will  be  so 
obliging  as  to  execute.  I  am  extremely  obliged  to  you  for  your  anxiety  to  in- 
vest a  further  sum  in  the  stocks  on  this  account,  which,  certainly,  at  the  present 
low  price  of  the  funds,  is  a  very  great  object  to  os  if  it  coutd  be  accomplished. 
My  brother  Richard^  I  am  sure*  wiH  contrive  to  advance  money  upon  this  im« 
portant  occasion,.  If  you  wish  to  accomplish  this  friendly  business  before  you 
join  your  regin^nt,  I  can  only  express  my  grateful  acknowledgment  for  the 
kind  part  yoa  are  acting,  and  remain  your 

**  Aflectionate  brother,    J.  R.  Drswb.** 


•6th  June  1797.  [*429] 
**Dear  brother  i-^-I  have  heord  from  your  sister  since  you  left 
Rockbeard  ;  and  hope  this  will  find  you  safe  and  well  with  your  regiment. 
Finding  it  was  your  wish  to  provide  the  money  for  the  funds  immediately,  and 
being  informed  of  the  difficulty  of  borrowing  in  the  country,  I  have  applied  to 
a  friend  in  town,  who  is  so  obliging  as  to  advance  the  800/.  on  your  note, 
which  I  have  inclosed  for  you  to  sign.  This  has  enabled  me  to  lay  out  the 
whole  sum  of  2,OQ0/«  in  the  consols,  in  the  joint  namesof  yourself  and  Pitman, 
in  trust  for  your  sister  and  my  children ;  and  the  enclosed,  with  former  re- 
ceipts, makes  up  the  whole  sum*  You  see  the  note  is  on  demand  ;  but,  should 
it  be  convenient  to  you  to  send  the  money  in  three  months,  it  will  make  no 
material  difierence»  as  it  will  remain  in  the  hands  of  my  friend." 

£.    B. 
'^May  12.  Bills  from  Exon     •    .    365  10  Stock  receipt 

—  —  Paid  for  tithe      •     •    .     720  —    ....     Do. 

—  26.  Bills 64  —    ....    Do. 

—  27.  Dividend  O.  S.  S.  A.  .      64  10    .    .    -    .    Do. 
June  2.  Borrowed  on  C.  B.  account  800  —    ....    Do. 


£.  2,000  — 


£. 

f. 

pt   365 

10 

.  487 

10 

.  323 

10 

.  116 

— 

.  798 

8 

£.2,000 

— 

^  The  above  is  a  state  of  the  trust  .account »" 

The  answer  then  set  forth  the  deed  of  August  1797,  and  insisted  that,  by 
the  means  aforesaid,  the  46BL  15s.  9d.  had  been  fully  satisfied. 

Mr.  SugdeUf  and  Mr.  Merivak^  for  the  plaintiffs : — It  cannot  be  con- 
tended that  the  deed  of  1797  was  *made  in  satisfaction  of  the  463/.  1*430] 
15s.  9d.  That  deed  recites  that  it  was  made  for  the  natural  love  and 
affection  which  C.  Bidgood,  the  younger,  bore  to  his  sister  and  her  children* 
and  with  a  view  to  make  a  provision  for  them.  No  allusion  is  made  to  the 
claim  of  Mrs.  Drewe  under  her  father's  settlement.  The  letters  set  forth  in 
the  answer  aflbrd  the  strongest  evidence  that  the  settlement  of  1797,  wa's  not 
made  in  consequence  of  any  bargain  between  the  parties»but  that  it  entirely' 
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emanated  from  the  affisction  of  the  brother  to  his  sister:  Besides,  Mrs.  Drewe 
was  under  coverture  when  that  settlement  was  made,  and  the  rights  of  the 
children  would  be  materislly  altered  by  it.  For,  under  their  mother's  settle* 
ment,  they  would  take  vested  interests  on  coming  of  age ;  but,  under  the  deed 
of  1797,  the  whole  goes  to  the  survivor. 

Mr.  Harit  and  Mr.  Roupett,  for  the  defendant,  relied  on  the  expressions  in 
the  letters,  and  contended  that  it  was  clear,  from  the  ptaiotifis  having  abstain* 
ed  from  making  any  demand  upon  Charles  Bidgood,  that  they  were  conscious 
he  intended  the  settlement  made  by  him  to  be  a  satisfaction  of  the  403/.  15s. 
9d. ;  and  that  as  Drewe  borrowed  for  him  the  8001^  to  enable  him  to  make  the 
settlement,  it  could  not  be  supposed  that  he  meant  to  leave  himself  in  a  situa- 
tion to  be  called  upon  for  the  463/.  15f.  Od. 

TheVicB-CBANOELLOR: — The  deed  of  gift  expressly  states  that  the  4,117/. 
10s.  was  purchased  by  Charles  Bidgood,  the  younger,  with  his  own  moneys, 
and  for  the  natural  love  and  affection  which  ho  bore  to  his  sister  and 
[*4dl]  her  children,  who  had  *no  immediate  interest  in  the  463^  \5s,ikl.  I 
am,  tbererore,  concluded  from  presuming  that  he  meant,  by  this  gift, 
to  pay  a  debt  due  from  his  father^s  estate,  whatever  the  probability  may  be  in 
that  respect. 


Hill  c.  Reardon. 


1825, 14th  and  Sltt.Noyeinber.— J»n«rftclMn.^ilppea^ 

No  appeal  liea  to  Uio  court  of  chancery  from  the  deciaiona  either  of  the  priyy  oouncil,  or  the  eon^ 

miBsioneri  under  the  acts  and  conventions  for  indemnifjing  Britiah  auljecta  for  the  c€m6scatioB 

of  their  property  by  the  French  rerolationary  goYcmment. 

This  was  a  bill  claiming  the  benefit  of  an  award,  made  in  favor  of  the  exe- 
cutor of  James  Fanning,  by  the  commissioners  under  the  conventions  and  act 
of  parliament  for  settling  the  claims  of  British  subjects,  whose  property  had 
been  confiscated  during  4he  French  revolution. 

The  matesial  facts  of  the  case  are  fully  stated  in  the  judgment,  and  in  the 
report  of  a  motion  for  an  injunction  made  in  this  cau8e»  in  Mr.  Jacob's  Re- 
ports, p.  84. 

The  only  question  which  the  ViceChancellor  thought  it  necessary  to  have 
argued,  at  the  hearing,  was,  whether  the  court  had  any  jurisdiction  to  alter 
the  award  which  had  been  made,  on  appeal,  by  the  privy  council. 

The  Solidlor  General^  and  Mr.  Wakefield^  for  the  plaintiff. 

Mr.  HarU  and  Mr.  Simpkinson,  for  the  defendant  Devereux,  the  executor 
of  Fanning,  and  ^Mr.  Fonblanque,  and  Mr.  RoigiffH  for  a  party  to  whom 
the  executor  had  assigned  his  interesti  insisted  that  this  court  had  no  jurisdio* 
Uoo. 
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1st.  Because  the  conventions  and  act  of  parliament  provided  that 
the  claiois  should  be  settled  by  the  ^commissioners,  subject  only  to  [*432] 
the  control  of  the  king  in  council ;  but  gave  no  jurisdiction  to  the 
court  of  chancery,  except  on  one  single  pornt,  which  did  not  niisc  in  this  case  ; 
and  the  decision  of  the  commissioners,  subject  to  the  control  of  the  king  in 
council  (which  had  been  exercised  in  this  case)  was  decisive,  not  merely  as  to 
whether  any  olain^  coluid  be  made,  but  also  as  to  the  right  of  the  party  who 
made  it; 

2d.  Because  the  plaintiflT  had  made  no  claim  within  the  time  limited  by  the 
eonventions  and  act  of  parliament. 

Mr.  Wray  appeared  for  the  Attorney  General,  who  was  made  a  defendant 
ID  respeot  of  a  right  which  would  accrue  to  the  crown,  as  to  a  part  of  the  fund 
awarded,  in  case  the  phintifT  was  entitled. 

The  SoKcUor  Gknerat^  and  Mr.  Wakefield^  for  the  platntifT,  insisted,  1st, 
that  the  award  of  the  commissioners  must  be  considered  as  havmg  decided.no 
more  than  that  a  certain  sum  was  due  to  the  representative  of  Mr.  Fanning, 
and  not  as  having  settled  the  question  whether  his  real  or  his  personal  repre- 
sentative was  the  party  beneficially  entitled  :  that  that  question  was  now,  for 
the  first  time,  raised  in  this  suit,  and  could  not  have  been  properly  raised  or 
decided  before  the  commissioners  :  that  the  executor  must  be  considered  as  a 
trustee  of  the  fund  for  the  parties,  who  would,  in  a  court  of  equity,  establish 
their  claim  to  it. 

2d.  That  the  fund  claimed  by  the  plaintiffs  was  already  in  the  hands  of  the 
court,  having  been  paid  into  it  by  the  commissioners,  under  the  authority  of 
the  act  of  parliament. 

•8d.  That  the  appeal  to  the  privy  council  was  only  upon  the  ques-    [*433l 
tion,  whether  there  had  been  such  a  loss  sustained  as  gave  a  claim  to 
compensation ;  and  was  not  intended  to  usurp  the  equitable  jurisdiction  of  the 
court  of  chancery,  in  case  the  party  who  had  ttie  legal  title  to  receive  the  fund 
could  be  shown  to  be  a  trustee  for  other  parties. 

The  Vice-Chancbllor  : — By  the  fourth  article  of  the  definitive  'treaty  of 
peace  between  England  and  France,  concluded  at  Paris  on  the  30th  of  May^ 
1814,  it  was  stipulated  that  certain  commissioners  should  be  appointed  for  the 
examination  of  the  claims  of  British  subjects  upon  the  French  government,  for 
the  value  of  property,  moveable  or  immoveable,  which  had  been  illegally  con- 
fiscated by  the  French  authorities  since  the  year  1792.  By  a  convention, 
concluded  between  England  and  France  in  pursuance  of  the  ninth  article  of 
the  definitive  treaty  of  peace  between  the  allied  powers  and  France,  made  at 
Paris  on  the  20th  November,  1815,  it  is  stipulated  that,  for  the  examination 
and  liquidation  of  the  claims  of  British  subjects  on  the  French  government,  a 
Capital,  producing  an  interest  of  3,500,000  francs,  commencing  from  the  234 
of  March,  1816,  should  be  inscribed,  as  a  fnnd  of  guarantee,  in  the  great  book 
of  tlie  public  debt  of  France,  in  the  names  of  four  commissioners,  one  half 
British,  and  the  other  half  French ;  and,  by  the  same  convention,  certain  pe- 
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riods  were  appointed  for  bringing  forward  the  claims  of  British  subjects,  after 
which  they  were  no  longer  to  have  the  benefit  of  the  liquidatbn  provided  by 

this  convention. 
[*434]  ^Certain  other  conventions  wer^  afterwards  concluded,  between 
Great  Britain  and  France»  for  the  purpose  of  giving  eflfect  to  the  lasU 
mentioned  convention :  and,  by  several  commissions  under  the  great  seal  of 
the  united  kingdom  of  Great  Britain  and  Ireland,  his  majesty,  the  late  king, 
was  pleased  to  appoint  certain  commissioners  for  the  purpose  of  acting,  on 
behalf  of  his  majesty,  according  to  the  provisions  of  these  conventions. 

By  another  convention,  signed  at  Paris  on  the  25:h  of  April,  1818,  for  th« 
final  arrangement  of  the  claims  of  British  subjects  on  the  French  government, 
it  was  agreed  that,  in  order  to  efiect  the  payment  and  entire  extinction  of  the 
capital  and  interest  which  might  be  awarded  to  the  British  subjects,  there 
should  be  inscribed,  in  the  great  book  of  the  public  debt  of  France,  a  further 
perpetual  annuity  of  3,000,0000  francs,  which  should  hear  interest  from  the 
82d  of  March,  1818,  and  should  be  equally  applicable,  with  what  remained 
unapplied  of  the  former  sum  of  3,500,000  francs,  under  the  convention  of 
1815,  to  the  payment  of  the  claims  of  British  subjects. 

By  59  Geo.  3,  c.  31,  intituled,  "  An  act  to  enable  certain  commissioners  fully 
to  carry  into  efiect  several  conventions  for  liquidating  claims  of  British  sub* 
jects  and  others  against  the  government  of  France,"  after  reciting  to  the  efiect 
aforesaid,  and  that  the  said  commissioners  so  appointed  having  proceeded  io 
the  discharge  of  their  duty,  they  caused  to  be  inscribed  in  a  register,  provided 
by  them  for  that  purpose,  the  names  of  all  the  claimants  who  iiad  presented 
themselves  within  the  period  prescribed  by  the  conventions,  and  they 
[*435]  liquidated  and  caused  to  be  paid  to  the  claimants  ^certain  sums,  pro- 
ducing, in  the  whole,  2,945,895  francs  of  yearly  value,  deducting 
therefrom  two  per  cent,  on  the  amount  of  all  claims  liquidated,  so  that  in  the 
year  1818  a  sum,  producing  554,105  francs  yearly  revenue,  still  remained  of 
the  said  fund  of  gucrrantee ;  it  is  enacted  that,  in  order  to  enable  the  said  coon* 
missionei;s  to  complete  the  examination  and  liquidation  of  the  claims  of  such 
persons  who  should  have  caused  their  names  and  claims  to  be  inserted  in  the 
tlforesaid  register,  it  should  and  might  be  lawful  for  the  said  commissioners  to 
apportion,  divide  and  distribute  the  said  sums  of  money,  so  provided  by  France 
as  aforesaid,  to  and  amongst  the  several  claimants  whose  names  are  d6ly  en* 
tered  in  the  said  register,  and  whose  claims  should  be  admitted  by  them  in 
manner  therein  more  particularly  mentioned. 

By  the  10th  section  of  the  act,  it  was  provided  that,  if  questions  should  arise 
on  the  construction  of  these  several  conventions,  any  claimant  dissatisfied  with 
the  judgment  of  the  commissioners  should  be  at  liberty  to  appeal  tiierefrom  to 
his  majesty  in  council,  subject  to^the  conditions  and  restrictions  therein  stated ; 
ftnd,  by  the  15th  section  of  the  act,  it  was  further  provided  that,  in  case  any 
dispute  should  arise  between  any  parties  interested  in  any  such  claims,  and  the 
commissioners  should  not  be  able  to  decide  as  to  the  persons  legally  entitled  to 
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receive  the  liquidated  amount,  then  it  fihould  be  lawful  for  the  commissioners, 

under  the  authority  of  his  majesty's  priocipal  secretary  of  state  for  foreign 

afiairsy  to  sell  so  much  of  the  capital  inscribed  in  the  great  book  of  France  as 

as  aforesaid,  as  would  be  c^iual  in  amount  to  such  disputed  claim,  and 

to  direct  that  the  sum  arising  from  such  sale  *should  be  paid  into  the    [*486] 

Bank  of  England,  in  the  name  qf  the  accountant  general  of  the  court 

of  chancery,  which  said  court,  upon  motion  or  petition  of  .any  person  making 

claim  to  such  money,  should  have  power  to  decide  upon  such  disputed  claimsi 

and  to  make  such  order  in  the  premises  as  should  seem  just. 

The  defendant,  James  Edward  Devereux,  previous  to  the  passing  of  the 
act  of  the  d9th  of  the  late  king,  caused  a  claim  to  be  duly  entered  in  the  re» 
gister  kept  by  the  commissioners,  as  executor  of  a  Mr.  Fanning,  who  died  in 
1805,  in  respect  of  moveable  and  immoveable  property  which  had  been  con* 
fiscated  by  the  French  government  in  1792;  and,  after  the  passing  of  the  act 
of  the  59th  of  the  late  king,  the  commissioners  proceeded  to  examine  his  claim, 
and,  on  the  12th  of  October,  1819,  awarded  that  Mr.  Fanning,  having  prior 
to  the  confiscation  sued  out  and  obtained  letters  of  naturalisation  and  nobility 
in  France,  his  loss* by  confiscation  did  not  fall  within  the  true  construction  of 
the  said  several  conventions. 

From  this  judgment  of  the  commissioners  the  defendant  Devereux  appealed 
to  the  king  in  council ;  and,  by  an  order,  made  on  the  10th  of  October,  1820| 
the  award  of  the  commissioners  was  rescinded,  and  the  commissioners  were 
directed  to  proceed  to  examine  and  ascertain  the  amount  of  the  loss  sustained 
by  Mr.  Fanning,  by  such  confiscation  of  his  property,  whereof  all  persons 
whom  it  might  con^rn  were  to  take  notice,  and  govern  themselves  accord- 
ingly. In  obedience  to  this  order  of  the  king  in  council,  the  commissioners 
afterwards  proceeded  in  the  examination ;  and,  in  respect  of  the  confiscated 
property,  awarded,  at  different  times,  large  sums  of  money  to  the  defendant, 
Devereux,  as  executor  of  Fanning. 

*The  present  bill  was  filed,  on  the  17th  of  March  1820,  by  C.  Hill  [*437] 
and  Ann  his  wife,  claiming,  in  right  of  the  plaintiflT,  Ann,  to  be  entitled 
to  one-half  of  the  lums  so  awarded  to  the  defendant,  Devereux,  upon  the  ground 
that,  by  the  laws  of  France,  Mr.  Fanning  had  not  the  power  of  disposing  of 
this  property  by  his  will,  and  that  one  moiety  of  the  property  confiscated  had 
belonged  to  his  wife,  who  died  in  his  lifetime,  and  had  descended,  first  to  the 
children  of  the  marriage,  and,  through  them,  to  the  plaintiff,  Ann,  as  heiress  to 
her  and  to  her  children ;  and,  as  to  the  other  moiety,  that,  Fanning  having  died 
without  heirs,  it  had  devolved  upon  the  crown.  The  bill  named  as  defendants, 
Mr.  Devereux,  and  Mr.  Reardon  to  whom  Mr.'  Devereux  had  assigned  his  in- 
terest, and  the  Attorney  General,  and  prayed  the  declarations  of  the  court  ac- 
cordingly. Upon  the  opening  of  this  case,  a  prelimiixary  objection  was  taken, 
that  this  court  had  no  jurisdiction,  there  being  no  right  of  appeal  given  by  the 
59th  Geo.  3,  to  this  court,  from  the  decisions  of  the  commissioners.  It  was 
argued,  for  the  plaintiflT,  Jjiat  the  decision  of  the  commissioners  was,  in  effect, 
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nothing  more  than  a  judgment  that  those  ^ho  represented  Mr.  Fanning  were* 
as  against  the  French  government,  entitled  to  the  compensation  awarded,  and 
that  it  remained  to  be  settled,  by  proper  Judicial  authority,  who  those  represen- 
tatives were*  * 

On  the  hearing  of  the  cause,  I  expressed  my  opinion  that  this  court  had  no 
jurisdiction  to  entertain  the  question  raised  by  the  present  bill,  apd  I  continue 
of  that  opinion.  Those  who  claim  under  Mr.  Fanning  in  respect  of 
[*'43dj  the  violence  and  injostice  of  the  French  "^revolutionary  government, 
sustained  n  loss  which  was  beyond  the  reach  and  remedy  of^any  court 
of  justice.  The  title  to  relief  is  wholly  derived  from  the  conventions  and  the 
act  of  parliament  referred  to,  and  is  to  be  obtained  only  through  those  conven* 
tions,  and  according  to  the  provisions  of  the  act  of  parliament ;  and  there  can 
be  no  appeal  to  any  court  of  justice  against  the  judgment  of  the  commissioners, 
^ntess  it  be  specially  providisd  by  the  conventions  and  statute.  Not  only  is  no 
such  right  of  appeal  expressly  given,  but  it  is,  by  necessary  intendment,  plainly 
excluded.  The  15th  sect,  of  the  59ih  Geo.  3,  enables  the  commissioners,  in 
case  of  conflicting  claims  to  any  compensation  which  they  may  have  awarded 
to  be  paid  by  the  French  government,  to  call  in  the  assistance  of  the  court  of 
chancery  to  decide  between  the  claimants,  if  they  think  fit  to  do  so.  and  the 
measure  to  be  sanctioned  by  the  secretary  of  state  for  foreign  afiairs,  and  the 
lords  of  the  treasury^  If  the  legislature  had  intended  that  the  court  of  chancery 
ahould  have  jurisdiction  in  all  cases  to  review  the  decision  of  the  commission- 
ers, with  respect  to  the  party  entitled  to  the  compensation  awarded  by  themi 
this  provision  could  not  have  found  its  way  into  the  statute,  and  this  court  has 
therefore  no  jurisdiction. 

In  this  case^  also,  it  ^oes  not  appear  that  the  plaintiffs  ever  presented  them- 
selves as  claimants  before  the  commissioners,  or  caused  their  names  and  claims 
to  be  duly  inserted  in  the  register  kept  by  the  commissioners,  within  the  periods 
prescribed  by  the  several  conventions,  so  as  to  entitle  themselves  to  the  benefit 
of  the  liquidation  provided  by  the  conventions  and  statute,  if  the  court  could 

have  entertained  jurisdiction. 
[•480]        ^Let  the  bill  be  dismissed,  but  without  costs,  because  of  the  novel- 
ty and  importance  of  the  question,  and  because  the  defendants  might 
have  had  the  opinion  of  the  court  upon  the  question  of  jurisdiction  by  a  do* 
murrer.[]] 


St«vbns  t>.  Guppy. 

1695,  94th  November.— 7i</«.— Vendor  and  purchattr. 

Where  the  title  to  ap  estate  was  derived  from  a  pcraon  who  entered  ts  hefr,  trader  the  impreflsioo 

that  his  ancestor's  will  was  void,  a  purchaser  was  not  oompotted  to  eomptete  his  contract,  with. 

oot  prodaotion  of  the  will,  or  evidence  of  it*  eontcats. 

This  suit  was  instituted  for  the  specific  performance  of  a  contract  for  the 

[1]  S.  C.  Jac.  84,  9  Ross.  645.  Et  ride,  lieyd  v.  Xord  TVMfsfsiifi,  4  Sim.  996.  EUi$  v.  BaH 
G^sjr,  6  Bin«  914.  ,  '« 
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sale  oF  an  estate,  part  of  which  was  copyhold,  and  had  been  purchased,  by 
the  present  vendor,  fronr)  one  Thomas  Hickmans.  It  was  alleged  by  the  pur- 
chaser that  the  father  oF  Thomas  Hickmans  had  devised  this  copyhold  by  his 
will,  and  that  his  will  ought  to  be  produced. 

On  the  title  being  referred  to  the  master,  Thomas  Hickmans  made  an  af- 
fidavit, in  support  of  it,  in  the  following  words : — 

**  Thomas  Hickmans  maketh  oath,  and  saith  that  he  was  the  owner  of  a 
piece  or  parcel  of  garden  ground,  of  free  copyhold  tenure,  situate  at  Cosely, 
in  the  county  of  Stafibrd,  held  of  the  manor  of  Sedgly,  which  this  deponent 
sold  to  Thomas  Smith,  of  Cosely,  farmer,  about  the  year  1806  ;  that  depon* 
ent  inherited  the  said  piece  of  ground  from  his  father,  Wm.  Hickmans,  de- 
ceased, together  with  other  copyhold  premises  held  of  the  same  manor,  and 
was  duly  admitted  in  court  to  the  same  as  tenant  to  the  lord  of  the  said  man- 
or ;  that  his  father  made  and  signed  some  paper  as  and  for  a  will, 
which  was  prepared  and  written  out  by  one  Isaac  Smith,  •a  fender-  [•440] 
maker,  of  Cosely,  now  deceased,  and  the  deponent  took-  the  said  pa- 
per or  will  to  Mr.  Brettel,  the  steward  of  the  manor,  at  the  court  at  which 
this  deponent  was  so  admitted  tenant ;  and  that  the  said  Mi*.  Brettel  looked  at 
and  read  over  the  said  will,  and  said  it  was  not  worth  a  damn,  and  that  the 
deponent,  as  heir  of  his  father,  was  entitled  toaH  the  said  copyhold  premises  of 
which  his  father  died  possessed ;  nevertheless  this  deponent  was  willing  and 
consented  that  Elizabeth  Hickmans,  his  sister,  now  deceased,  should  have  one 
house,  part  of  the  said  copyhold  premises,  for  her  life,  agreeable  to  the  inten- 
tion of  deponent's  father,  expressed,  as  deponent  believes,  in  the  said  paper- 
writing  or  will,  and  deponent  accordingly  suffered  the  said  E.  Hickmans  to 
have  the  rents  of  the  said  house  as  long  as  she  lived  ;  but  she  had  no  part  of 
the  rents  of  the  said  garden  ground,  so  sold  by  deponent  to  the  said  Thomas 
Smith  :  and  deponent  further  saith  that  he  cannot  set  forth  the  contents  of  the 
said  will ;  for  that  he  never  saw  it  after  the  time  he  took  it  to  the  said  court» 
where  he  left  it,  as  being  of  no  use ;  and  that  the  said  will  was  never  proved  in 
any  court  whatever.** 

The  master  reported  against  the  title ;  upon  which  the  vendor  excepted  to 
the  report. 

Against  the  exception,  it  was  contended  that  the  purchaser  could  not  be 
compelled  to  complete  his  contract,  unless  the  will  was  produced,  if  it  was  in 
existence,  or  proper  evidence  given  of  its  contents,  in  case  it  could  not  be 
found  ;  because  the  will  might  hereafter  be  produced,  or  evidence  be  given  of  its 
contents,  and  the  opinion  of  the  steward  be  shown  to  be  erroneous, 

Mr.  Heald,  Mr.  Preston,  M.  Lavai,  Mr.  RomiUy,  and  Mr.  Pember-  [•441] 
ton,  appeared  for  the  different  parties. 

The  Vicb-Chawcbllob  :— It  is  plain,  from  this  affidavit,  that  the  father  of 
Thomas  Hickmans  had  made  some  testamentary  declaration  -with  respect  to 
'this  copyhold  in  his  will:  and  a  purchaser  cannot  be  compelled  to  take  the 
title,  under  Thomas  Hickmans,  without  full  proof  of  the  contents  of  that  will. 

Exception  overruled. 

You  XL  83 
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The  Attornbt  Genbral  d.  Pembroke  Hall. 

IBS'),  S4th  November.— CAflnVy. 

A  corpontion,  wlitch  was  bound  to  pay  out  of  the  revenoes  of  charity  landi  a  certain  annoal  lani 

to  a  college,  in  the  4th  of  James  the  firvt  conveyed  to  the  college  lands  then  of  that  annval  Yalne, 

in  satisfaction  of  the  annoal  sam.  ^ 

The  lands  so  conreyed,  by  accidental  cireuoMtanoes,  bteame  of  miieh  greater  ralue  in  proportion 

than  the  land  which  were  reserved  by  the  corporation  for  the  other  purposes  of  the  charity ;  yat 

the  court  will  not,  at  this  day,  undo  an  arrangement  which  waa  fair  at  the  time,  and  had  ihm 

•approbation  of  the  executor  of  the  founder. 

This  was  an  information  tp  set  aside  a  lease,  granted  in  1607,  by  the  war- 
dens of  St.  Bees  school  to  the  master  and  fellows  of  Pembroke  Hall,  Cam- 
bridge. 

Edmund  Grindall,  archbishop  of  Canterbury,  in  the  year  1583,  under  the 
authority  of  letters  patent  from  queen  Elizabeth,  appointed  that  lands  of  the 
annual  value  of  50/.  should  be  purchased  and  given  to  the  warden  and  govern* 
or  of  St.  Beea  school,  and  their  successors,  for  ever,  for  the  maintenance 
of  the  said  school,  and  for  the  relief  of  poor  scholars  going  from 
[*442]  *thence  to  the  universities  of  Oxford  and  Cambridge:  and  hedirected 
that  20/.  should  be  applied  for  the  finding  of  one  fellow  and  twoscho- 
lars  in  Pembroke  Hall,  in  Cambridge,  and  20/.  to  the  schoolmaster  of  St.  Bees, 
and  3/.  6s.  Sd.  to  the  usher,  and  20/.  to  the  receiver,  and  135.  Ad.  for  a  yearly 
dinner  for  the  governors ;  and  that  th^  residue,  together  with  penalties,  after 
reparations  and  other  necessary  charges,  should  form  a  stock  ;  and,  when  the 
stock  should  amount  to  80/.,  should  be  employed  in  purchasing  other  lands,  of 
the  yearly  revenue  of  five  marks,  for  the  relief  of  another  poor  scholar  in  Pcm* 
broke  Hall ;  and,  when  a  further  like  accumulation  of  stock  should  be  made, 
that  it  should  be  applied  in  the  purchase  of  other  lands  for  the  relief  of  a  poor 
scholar  in  Queen's  College,  Oxford  ;  and  so,  from  time  to  time,  as  the  stock 
should  increase  and  other  lands  should  be  purchased,  the  revenues  should  be 
applied  for  the  further  relief  of  poor  scholars,  successively,  in  Cambridge  and 
Oxford. 

On  the  16th  of  June  1585,  certain  lands,  called  Palmer's  Fields,  which  then 
produced  a  clear  yearly  rent  of  24/.,  were  purchased  and  conveyed  to  the 
warden  and  governors  of  St.  Bees  school,  to  form  part  of  those  which  were 
to  produce  the  50/.  a  year.  On  the  31st  of  May  1606,  in  the  4ih  year  of 
king  James  the  first,  these  fields  we.-e  leased,  by  the  wardens  of  St.  Bees 
school,  to  Reynold  Gleydell,  the  elder,  and  Reynold  Gleydell,  the  younger,  for 
99  years,  at  the  same  rent  of  241.  a  year.  Other  lands,  to  the  yearly  value  of 
30/.,  were  afterwards  purchased  and  conveyed  to  the  warden  and  govern- 
ors of  the  school,  so  as  to  make  op  the  yearly  sum  of  50/.  In  1594, 
[^443]  *there  appeared  to  be  a  surplus  of  the  revenues  of  the  charity  lands 
in  the  hands  of  the  receiver,  amounting  to  40/. ;  and  that  sum,  together 
with  26/«  supplied  by  the  executors  of  the  archbishop,  was  laid  out  in  the  pur- 


CASES  IN  CHANCERY.  415 

1825.— The  Attorney  General  v.  Pembroke  lUU. 

chase  of  other  lands,  of  the  yearly  value  of  4/.  for  the  mainienance  of  another 
scholar  in  Pembroke  Hall. 

By  an  indenture,  dated  ihe  1st  of  June  1607,  and  niade  between  the  warden 
and  ^vernors  of  St.  Bees  school,  of  the  one  part,  and  the  niaster  and  fellows  of 
Pembroke  Hall,  Cambridge,  of  ihe  other  pan  (and  to  which  it  appeared,  by 
the  recitals,  that  John  Scott,  the  survivin;^  executor  of  the  archbishop,  was 
also  a  party,)  reciting  that  the  archbishop,  a  little  before  his  death,  when  he 
made  his  statutes  for  the  government  and  sustentation  of  one  fellow  and  two 
scholars  of  the  said  college,  did  think  that  the  master  and  fellows  of  the  said 
college  had  not  sufficient  license  in  mortmain  to  take  to  them  and  their  sue* 
cessors  the  20/.  a  year  which  he  limited  to  them,  and,  for  that  reason,  did 
appoint  the  warden  and  governors  of  St.  Bees  school  to  pay  to  them  such 
yearly  sum :  and  that,  since  the  death  of  the  archbishop,  there  had  been,  by 
consent  as  well  of  the  said  master  and  fellows  as  of  the  executors  of  the  arch- 
bishop,  a  license  in  mortmain  procured,  enabling  the  said  master  and  fellows 
to  purchase  and  receive,  to  them  and  their  successors  for  ever,  lands,  tene- 
ments and.  hereditaments  not  exceeding  the  yearly  value  of  80f. ;  it  was  wit- 
nessed that,  for  the  better  assurance  of  the  20/.  a  year  appointed  by  the  arch* 
bishop,  anii  of  the  additional  4/.  a  year  produced  by  the  lands  since  pur- 
chased, the  warden  and  governors  of  St.  Bees  did  demise,  unto  the 
^master  and  fellows  of  Pembroke  Hall,  the  lands  called  Palmer's  Fields,  [^444] 
(so  held  on  lease  by  the  Glcydells  at  24/.  a  year,)  for  the  term  of 
1,000  years;  thence  next  ensuing,  at  the  yearly  rent  of  a  red  rose,  at  the  feast  of 
the  nativity  of  St.  John,  if  lawfully  demanded  :  and  the  warden  and  governors 
of  the  school  covenanted  that  the  24/.  a  year,  reserved  by  the  said  lease  to 
the  Gleydells,  should,  during  their  term,  be  paid  to  the  master  and  fellows  of 
Pembroke  Hall ;  and,  after  the  determination  of  Gfleydeirs  leasp,  that  they 
would,  during  the  remainder  of  the  term  of  1,000  years,  pay  yearly  the  sum 
of  24/.  to  the  master  and  fellows  of  Pembn)ke  Hall,  for  the  maintenance  of  the 
fellow  and  three  schofars  in  thai  college.  The  indenture  also  stated  that  John 
Scott,  the  surviving  executor  of  the  archbi-shop,  in  order  to  secure,  to  the 
fellow  and  three  scholars  of  the  archbishop's  foundation,  the  same  benefit, 
privileges  and  commodities  as  any  other  fellows  ami  scholars  enjoyed  in  that 
collie,  had  agreed  to  pay  and  bestow,  out  of  the  estate  of  the  archbishop,  a 
sum  of  200/.  to  the  master  and  fellows  of  Pembroke  Hall ;  and  the  master  and 
fellows,  on  their  part,  in  consideration  of  this  sum  of  200/.,  and  of  the  said 
demise  of  the  said  lands  called  Palmer's  Fields,  covenanted  that  the  fellow  and 
three  scholars  should  enjoy  the  like  benefits,  privileges  and  commodities  as  the 
other  fellows  and  scholars  of  the  college;  and  that  they  would  deliver  to  John 
Scott  a  counterpart  of  this  indenture. 

The  information  was  filed  against  the  master  and  fellows  of  Pembroke 
Hall  and  the  warden  and  governors  of  St.  Bees  school ;  and  it  stated 
that  tbc  rent  of  the  lands  called  Palmer's  Fields  had  increased  to  •the    L*445] 
annual  sum  of  500/.,  whilst  the  other  lands,  retained  by  the  warden 
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and  governors  of  the  school  were  now  only  of  the  annuol  amount  of  184/.  19«. ; 
and  it  charged  that  the  original  lease  to  the  6leydelis»  and  aUo  the  lease  to 
the  master  and  fellows  of  the  college,  were  both  fraudulent,  and  that,  at  the 
time  of  granting  the  same,  the  lands  called  Palmer's  Fields  were  of  roach 
greater  value  than  24/.  a  year;  and  that,  not  withstanding  the  engagement,  on 
the  part  of  I  he  master  and  fellows  of  Pembroke  Hall,  that  the  scholars  of  the 
archbishop's  fciundation  should  have  the  like  benefits,  privileges  and  com* 
modities  as  any  of  the  fellows  and  scholars  of  the  college,  the  said  fellow  and 
scholars'of  the  archbishop's  foundation  hod  enjoyed  only  certain  limited  benefits, 
much  inferior  to  the  other  fellows  and  scholars. 

It  also  stated  that,  in  1612,  a  bill  was  filed  in  this  court  by  John  Scott 
against  the  warden  and  governors  of  St.  Bees  school,  touching  these  leases, 
and  that  a.n  order  was  made  in  that  cause,  on  the  2lst  of  November  1612, 
as  follows  : — **  Whereas,  upon  the  hearing  of  this  cause  the  22d  of  October 
last,  it  appeared  that  one  Reginald  Cieydall  hath  gotten  a  lease  of  sonrie  of  the 
school  lands  at  an  under-rent ;  and,  as  it  was  then  alleged,  of  the  master  and 
fellows  of  Pembroke  Hall,  in  Cambridge,  for  1,000  years,  in  reversion  of  the 
said  CleydaH's  lease :  It  is,  therefore,  ordered,  by  the  Lord  Chancellor,  that  a 
subpoena  be  awarded  against  the  said  Cieydall  to  bring  his  said  lease  into 
court,  to  be  viewed  and  considered  of  as  shall  be  meel.  And  his  lordship 
will  also  foe  pleased  to  write  his  honorable  letters  unto  the  said  master  and 
fellows  of  Pembroke  Hall,  to  bring  their  said  lease  into  this  court,  to 
[*446]  be  also  seen  and  *perused  as  shall  be  fit ;  and  that  such  order  may  be 
taken  thereupon,  touching  both  the  said  leases,  as  shall  be  meeu** 
No  further  proceedings  appeared  to  have  been  taken  in  that  cause  touching 
these  leases. 

The  information  prayed  that  the  lease  to  the  master  and  fellows  of  Pem- 
broke Hall  might  be  set  aside  and  cancelled :  or,  if  the  court  should  be  of 
opinion  that  it  ought  not  to  be  cancelled,  then  that  it  might  be  declared  that 
the  master  and  fellows  held  it  only  as  a  security  for  the  payment  to  them  of 
the  annual  sum  of  24/.,  or  such  further  sum  as  tliey  might  be  entitled  to,  in 
respect  of  the  increased  value  of  the  estate,  in  proportion  with  the  other  ob- 
jects  of  the  charity  ;  and  that  they  were  trustees  of  the  surplus  for  the  benefit 
of  the  charity  :  and  that  the  fellows  and  scholars  of  the  archbishop's  foundation 
might  be  declared  entitled  to  the  like  benefits,  and  put  upon  an  equality,  in  all 
re8pect8,with  the  other  fellows  and  scholars  of  the  college. 

The  master  and  fellows  of  the  college,  by  their  answer,  denied  the  fraud, 
and  stated  that  the  fellows  and  scholars  on  the  St.  Bees  foundation  had  always 
enjoyed  the  same  benefits,  and  been  on  the  same  footing  as  the  other  fellows 
and  scholars ;  and  that,  so  far  from  the  other  fellows  of  the  college  having  been 
benefited  by  the  archbishop's  foundation,  they  had,  in  fact,  been  injured  by  it ; 
inasmuch  as  the  present  St.  Bees  fellow,  during  the  26  ypars  he  had  held  the 
fellowship,  had  been  paid  938/.  more  than  was  produced  by  the  rents,  profits  and 
fines  received  for  Palmer's  Fields. 
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•The  inrormalion  now  came  on  to  be  heard.  [*447] 

The  Solicitor  Oeneral,  and  Mr.  Pemberton^  for  the  informant. 

Mr.  Hom^  and  Mr.  Simphinson^  for  the  defeodanta. 

The  Vicb-Chanccllor  : — It  appears  that,  in  making  up  the  50/.  a  year  in  land 
according  to  the  archbishop's  appointment,  the  lands  called  Palmer's  Fields 
were  compoted,  by  his  executors,  at  the  rent  of  24Z.  a  year  only,  and  there  is, 
therefore,  no  reason  to  suppose  thai  the  lease  which  was  granted  a  few  years 
afterwards  to  the  Gieydeils  at  the  same  rent  of  24Z.  a  year,  was  a  fraudulput 
lease.  Still  less  can  it  be  supposed  that  the  warden  and  governors  of  St. 
Bees  school  would  fraudulently  grant  to  the  collie  an  undue  proportion  of 
the  revenues  of  the  charity^  to  the  prejudice  of  their  own  establishment.  No 
nnotive  can  be  assigned  for  such  conduct :  and  it  is  plain,  by  the  recitals  in  the 
lease  to  the  college,  to  which  the  executor  of  the  archbishop  was  a  party,  that 
the  purpose  of  all  parties  was  to  give  to  the  college  that  proportion  of  benefit 
in  land  which  the  archbishop  had  given  in  money,  and  which  the  orchbishop 
would  himself  have  given  in  land,  if  the  college  had,  before  his  death,  been 
capable  of  holding  the  iand  in  mortmain.  It  has  happened  that  the  land  so 
allotted,  by  the  warden  and  governors  of  the  school,  to  the  college  has,  from 
accidental  circumstances,  increased  in  annual  value  in  a  much  greater  propor- 
tion than  the  land  which  was  reserved  by  the  school :  and  the  principal  pur-* 
pose  of  the  present  information  is,  to  undo  this  arrangement  and  to  make  a 
a  new  and  proportionable  division  between  the  several  objects  of  the 
charity. 

*I  cannot  think  it  the  office  of  a  court  of  equity,  at  the  distance  of  [*448] 
more  than  twocenturies,  to  undo  an  arrangement  which  was  perfect- 
ly fair  at  the  time  between  the  contracting  parties,  and  wos  sanctioned  with 
'the  full  approbation  of  the  executor  of  the  founder,  and  has  become  unequal 
only  from  accidents  arising  out  of  the  course  of  time.  The  information 
must,  therefore,  in  this  respect,  be  dismissed.  As  to  the  other  point :  the  fel- 
low and  three  scholars  of  the  archbishop's  foundation  are,  by  the  indenture  of 
the  4ih  of  James,  plainly  entitled  to  the  like  benefits,  privileges  and  commodi- 
ties with  the  other  fellows  and  scholars  of  the  college ;  and  the  court  will 
make  a  declaration  accordingly^!!] 


Horn  o.  Horn. 


16dS,  d8d  July  ;  S3<]  November  $  7th  December. — V^ndw  and  purchatr. — Legacy, 
When  legteiee  weie  eherged  open  the  real  eetatee  of  a  trader,  and  hie  deviaeee  and  ozecator  lold 
part  of  the  real  eetatee  before  the  debta  were  paid ;  held  that  the  porchaeer,  notwithetanding  the 
47  Geo.  3,  c,  74,  wae  liable  t^  eee  hie  purehaee  money  applied  in  payment  of  the  Icgaciee. 

[I]. Where  the  trueteee,  in  17S5,  alienated  charity  landa,  on  an  infotmation  filed  in  1835,  it  waa 
held,  tbttt  it  waa  ineambant  oti  thone  elaiming  the  benefit  of  the  alienation  to  show  that  the  tran* 
eaetioa  waa  benefioial  for  the  charity,  and  not  having  done  ao  it  waa  held  v^valid :  bat  ae  thia  wa« 
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This  was  a  bill,  by  legatees  whose  legacies  were  charged  upon  the  real 
estates  of  the  testator,  for  payment  of  their  legacies.  Some  parts  of  the 
real  estates  had  been  sold  ;  and  the  purchasers  of  those  parts  were  made  de- 
fendnnts. 

The  testator  was,  at  the  time  of  making  his  will  and  of  his  death,  a  trader. 
He  devised  his  real  estates,  subject  to  the  payment  of  legacies,  io  his  son* 
Joseph  Horn,  in  fee,  whom  he  appointed  his  sole  executor. 

Horn  sold  part  of  tho  estates  to  one  Muckinder,  for  475^,  and  he 
[*449]  received  350/.,  part  of  the  ^purchase  money,  and  applied  152/.  of  it  in 
part  payment  of  one  of  the  legacies  charged  upon  the  real  estates,  al- 
though, at  that  time,  several  of  the  testator's  debts  remained  unpaid.  He 
afterwards  conveyed  all  his  estate  and  eflects  (subject  to  the  legacies)  to  trus- 
tees for  the  benefit  of  his  creditors. 

When  the  cause  came  on,  for  further  directions,  the  court  referred  it  to  the 
master,  to  inquire  whether  the  350/.,  or  the  152/.,  had  been  duly  applied,  or 
was  still  applicable,  to  pay  the  legacies  charged  upon  the  real  estates.  The 
master  reported  that  neither  of  those  sums  had  beoti  duly  applied,  or  was  now 
applicable  in  satisfaction  of  the  legacies  charged  by  the  testator  upon  his  real 
estates,  inasmuch  as  the  debts  of  the  testator  had  not  been  fully  satisfied  and 
paid,  and  inasmuch  as  the  other  legatees  had  not  been  paid  rateably  with  the 
legatee  who  had  been  paid  the  1 52/. 

The  purchaser  excepted  to  the  report.  On  the  hearing  of  the  exception, 
the  question  was,  whether  the  purchaser  ought  to  have  seen  that  his  purchase 
money  was  applied  in  payment  of  the  legacies;  or  whether,  as  the  real  estate 
or  a  trader  was  by  the  47  Geo.  3,  c.  74,  subject  to  debts,  generally,  the  pur- 
chaser  was  discharged  from  the  obligation  to  siee  that  his  money  was  applied 
in  payment  of  the  legacies,  as  he  would  have  been  if  the  estate  had  been  charged 
by  the  testator  with  payment  of  his  debts. 

Mr.  Horne^  Mr.  Preston,  and  Mr.  Spence,  for  the  plaintiffs  : — The  purchaser 
muijt  have  looked  to  the  will  ;  ^nd  he  could  not  do  so  without  seeing  that  the 
legacies  were  expressly  charged  on  the  estates.  Ought  he  not  then 
[*450]  *to  have  inquired  whether  the  legacies  were  paid  ?  This  case  is  not 
within  the  47  Geo.  3,  c.  74.  Where  debts  are  specified  in  the  will,  or 
in  a  schedule  annexed  to  it,  they  are  specific  charcces,  and  the  purchaser  is 
clearly  bound  to  see  that  the  purchase  money  is  duly  applied  in  discharge  of 
them.  The  47  Geo.  3,  could  never  intend  to  effect  so  great  an  injustice  as  to 
put  legatees,  whose  legacies  are  specifically .  charged  upon  the  estate,  com- 
pletely at  the  mercy  of  the  devisee  or  trustee,  who  might  sell  the  f)roperty  and 
misapply  the  money.  The  case  must  be  decided  oh  the  general  principle.  The 
only  object  of  the  statute  was  to  put  simple  contract  debtors  of  traders  in  the 
same  situation  as  to  his  real  estates,  and  to  give  them  the  same  rights  over  it, 

A  case  or  hardship,  time  was  ^ivrn  to  make  application  U  the  attorney  general,  who  waa  not 
bound  to  contend  for  his  strict  rights  which  ought  to  be  used  with  forbearance.  Attornry  General 
Y.  Breitinghnm,  3  fieav.  91. 
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as  specialty  creditors  had  at  common  law.  If  a  bill  vwrc  filed  for  the  admin- 
istration of  assets  before  the  sale  took  placo,  it  would  be  notice  to  .the  pur- 
chaser, and  he  would  be  bound  to  see  to  the  application  of  the  purchase  money, 
even  if  there  were  only  a  general  charge  of  debts.  Lord  Thurlow  decided 
that,  where  a  bond  creditor  filed  his  bill  before  the  sale,  the  land  was  not  dis- 
charged, because  it  would  interfere  with  the  administration  of  the  assets  by  the 
court. 

Mr.  Agaj\  Mr.  Parter,  and  Mr.  Duckworlh^hr  the  purchaser: — If  the  pur- 
chaser is  not  discharged  in  such  a  case  as  this,  it  is  clear  that  there  must  always 
be  a  suit  in  chancery,  in  order  to  enable  a  proper  title  to  be  made  to  the  real 
estate  of  a  trader ;  and  the  act  of  parliament  would  be  nugatory.     The  ques- 
tion is,  whether  the  effect  of  the  act  of  parliament  is  not  to  make  the  real  es- 
tates of  traders  assets  for  the  payment  of  their  debts,  in  the  same  manner  as  if 
there  were  a  general  charge  of  debts  by  will.    If  so,  then  all  the  rules 
^applicable  to  a  general  charge  of  debts  by  will  must  have  their  efiect    [*4513 
and,  amongst  others,  the  rule  that  where  there  is  a  general  charge  of 
debts  the  purchaser  shall  not  be  bound  to  see  to  the  application  of  the  purchase 
money.     Here,  as^in  every  other  case,  the  debts  were  a  charge  pr^r  to  the 
legacies.     They  were  unpaid  at  the  time  of  this  sale,  and,  therefore,  the  pur- 
chaser was  not  bound  to  see  to  the  application  of  the  money  which  he  paid  for 
the  estate. 
Mr.  Willis,  for  a  mortgagee. 

The  Vice-Chanceulor  : — The  only  effect  of  the  statute  47  Geo.  3,  sess.  2, 
c.  74,  is  to  render  the  heir  and  devisee  of  a  trader  liable  to  the  same  suits  in 
equity,  at  the  suit  of  a  simple  contract  creditor,  as  they  were  before  liable  to 
at  the  suit  of  a  specialty  creditor,  where  the  heir  was  bound.  But  the  pur- 
chaser from  an  heir  or  devisee  being,  before  the  statute,  bound  to  see  to  the 
application  of  his  purchase  money  in  satisfaction  of  legacies  charged  on  the 
land  by  the  devisor,  notwithstanding  the  existence  of  specialty  debts  which 
were  to  be  paid  out  of  the  land,  and  the  statute  having  made  no  difference  in 
this  respect)  the  purchaser  from  the  heir  or  devisee  of  a  trader  must  continue 
bound  to  see  to  the  application  of  his  purchase  money  in  satisfaction  of  lega- 
cies charged  on  the  land,  notwithstanding  the  statute  by  which  simple  contract 
debts  are  also  to  be  paid  out  of  the  land.[l] 


The  decree  directed  the  purchaser  to  pay  into  court  the  whole  amount  of 
his  purchase-money,  with  interest  at  four  per  cent.,  and  the  remaining  part  of 
the  testator's  real  estates  to  be  sold. 

[1]  Vide  Tf alAmf  ▼.  Chetk,  ante  199—306,  and  note  ibid. 


454  CASES  IN  CHANCERY. 


leSS.—Cuntt  *•  Bam 


[*452j  •Const  v.  Barr. 

1825,  3d  *nd  lOih  Vecemhet-^Praetiee. — Stqueatration. 

Where  a  party  ii  in  costodj  of  the  warden  of  the  fleet,  under  procen  from  common  pleaa,  and  ia 
detained  apon  an  atUchment  from  tbii  eooH,  he  matt  ho  broaght  ap  by  habeae  corpoe  to  the  bar 
of  the  ooort,  and  tamed  over  to  the  warden  of  the  fleet,  before  a  •eqnestiaiSon  can  ieaoe. 

A  MOTION  was  made  in  this  cause  lo  discliarge  an  order  for  a  seqaestration. 
for  irregularity.  The  irregularity  complained  of  was,  that  the  defendant,  be- 
ing in  the  custody  of  the  warden  of  the  fleet,  under  process  from  the  court  of 
common  pleas,  and  detained  upon  an  attachment  from  this  court,  had  not,  be- 
fore the  sequestration  issued,  been  brought  up,  by  habeas  corpus,  to  the  bar  of 
this  court,  and  turned  over  to  the  warden  of  the  fleet. 

The  Vice-chancellor,  upon  the  authority  of  the  cases  of  Knowks  v.  Chap- 
man, 1st  of  May  1819,  and  Dawson  v.  Cottings,  SOlh  of  June  1820,  dis- 
charged the  sequestration. 

Mr.  Wakefield  supported  the  motion. 

Mr.  Roupell  opposed  it. 


[*453J  ^CocKBURN  V,  Raphael. 

1835,  lOth  December  •~PrMlM«.-J{eM«Mr. 

The  court  will  appoint  a  receiYer  in  India  of  a  testator's  assets,  on  the  applieiition  of  an  eaeaator 
resident  in  England,  bat  the  receiver  must  give  sureties  resident  in  EngUnd. 

An  executor,  who  had  proved  the  will  in  India,  having  returned  to  England, 
proved  it  in  the  prerogative  court  of  Canterbury  also,  and  filed  a  bill  in  thia 
court  for  the  administration  of  the  assets,  and  for  a  receiver.  His  co-ezecutorv 
who  bad  resided  in  India  and  collected  the  efiects  there,  being  dead,  he  now 
moved  for  the  appointment  of  a  receiver  in  India, 

Mr.  Kindersky,  for  the  motion,  said  that  be  believed  that  the  more  usual 
course  of  the  court  was,  jiot  to  appoint  a  receiver^abroad,  but  to  appoint  a  re* 

ceiver  here,  who  appointed  his  own  agent  abroad  ;  and  he  mentioned 

V.  Lindsey,{a)  where  the  Lord  Chancellor  had  so  done. 

Mr.  Hart,  amicus  curia^  stated  that  the  Lord  Chancellor  had,  in  several 
cases,  appointed  a  receiver  abroad,  he  giving  security  in  this  country. 

The  Vicb-Chancellor  : — Generally  speaking,  an  executor,  who  has  proved 
the  will,  cannot  retire  from  his  duty,  and  apply  to  the  court  for  a  receiver ; 
but  must  collect  tfie  estate  hiqself.  But  in  this  case,  there  being  assets  in 
India,  the  executor  would  be  allowed  the  expense  of -an  agent  to  collect  them ; 
and  the  appointment,  therefore^  is  no  additional  charge  to  the  estate  : 
[*454]  and  it  is  reasonable  *that  the  executor  should  be  relieved  from  all  re- 
sponsibility with  respect  to  his  agent,  by  the  court  taking  the  nomi- 
nation upon  itself. 

(«)  15  Yea.  91. 
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Let  the  master  approve  of  a  proper  ijerson,  to  be  nominated  by  the  plaintiff, 
to  be  receiver  oF  the  assets  in  India ;  such  receiver  to  give  sureties  resident  in 
England. 

Reg.  Lib.  A.  1825,  fol.  409. 


Dacrb  o.  Gorges. 


le)35,  16th  December.— Parltlt0ii.*Jlft«laibe  —Compen§ation. 

Sarvcjon  appointed  to  make  a  partition  between  tenants  in  common,  having,  hj  mbtake,  allotted 
to  one  of  them  a  piece  of  land  which  belonged  to  him  excloiiTelj ;  and  eeveral  of  the  allotmenta 
having  been  told  before  the  mietake  was  difoovf red,  the  coort  decieed  a  peooaiary  eompansatton 
lo  be  made  to  him. 

Tns  plaintiff,  derendant  and  three  other  persons,  were  entitled,  in^qual 
shares,  to  certain  estates  as  tenants  in  common  in  fee. 

In  1809,  they  agreed  to  effect  a  partition;  and,  for  that  purpose,  they  ap- 
pointed  surveyors  to  value  the  estates  and  divide  them  into  five  distinct  allot- 
ments. The  whole  estates  were  conveyed  to  a  trustee ;  and,  afler  the  allot- 
ments were  made,  they  were  conveyedg  in  severalty,  to  each  of  the  parties. 

The  surveyors,  in  making  their  valuation,  erroneously  included  eleven  acres 
of  land  in  which  the  plaintiff  alone  was  interested,  and  these  eleven  acres 
were  included  in  the  allotment  made  to  the  plaintiff;  so  that,  to  the  extent  of 
their  value,  the  plaintiff  had  less  of  the  estate  to  be  divided  than  the  four  other 
tenants  in  common. 

This  mistake  was  not  discovered  till  the  year  1820;  and  was  then 
communicated  to  the  other  tenants  in  ^common*  some  uf  whom  had  [*455] 
sold  considerable  parts  of  their  allotments ;  so  that  the  mistake  could 
not  be  remedied  by  a  new  partition.  But  all  the  other  tenants  in  common* 
having  made  compensation  to  the  plaintiff  according  to  a  new  valuation,  and 
the  defendant  alone  refusing  to  do  so,  this  bill  was  filed  to  compel  a  compen- 
sation in  money  according  to  the  valuation,  or  to  secure  to  the  plaintiff  a  suffi- 
cient rent  charge  for  equality  of  partition. 

The  answer  denied  the  mistake,  and  insisted  that  the  plaintiff  had  no  claim, 
against  the  defendant,  in  respect  of  the  matters  mentioned  in  the  bilU  The 
mistake,  however,  was  clearly  proved  by  the  evidence  in  the  cause. 

Mr.  Sugden,  and  Mr.  Teed,  for  the  plaintiff. 

Mr.  Rolfe,  for  the  defendant: — The  plaintiff  is  to  be  considered  as  a  pur- 
chaser of  the  allotment  awarded  by  the  surveyors  ;  and  is  as  much  bound  to 
see  that  he  had  a  good  title  to  the  whole  allotment*  as  a  purchaser  is  bound  to 
see  to  the  title  to  the  whole  estate  purchased  by  him.  A  purchaser  has  no 
remedy  in  case  of  eviction,  unless  upon  the  covenants  of  the  vendor ;  and,  io 
this  case»  the  plaintiff  has  no  protection  of  that  kind.  The  plaintiff  might  have 
entered. 
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Mr.  Sugden^  in  reply: — It  is  impossible  to  show  any  analogy  be- 
[M56]  twecn  this  ease  and  that  of  a  purchaser.  In  BustardPt  casejfl)  *it  was 
resolved  that,  upon  an  exchange,  if  one  of  the  parties  was  evicted,  he 
should  have  recompense  under  the  warranty  implied  by  the  exchange ;  and  it 
is  added,  "  the  same  law  in  case  of  partition."  And  in  Co.  Litt.  174,  a.  it  is 
expressly  said  that,  in  case  of  eviction  after  partition,  the  party  evicted  shall 
have  recompense.  It  was  impossible  for  the  plaintiff  to  enter,  because  the 
mode  of  partition  was  by  conveying  the  whole  of  the  estate  to  a  trustee,  who 
reconveyed  to  each  party  his  allotment.  This  is  a  case  of  mistake,  committed 
by  joint  agents,  and  therefore  is  clearly  a  case  for  equitable  relief. 

The  Vice- Chancellor  >— This  is  a  plain  case  of  mistake  on  the  part  of  the 
surveyors,  against  which  it  is  the  office  of  a  court  of  equity  to  relieve.  The 
common  title  under  which  all  parties  claim  upon  a  partition,  never  comes  into 
question :  and  the  case  put,  of  a  purchaser  with  a  defective  title,  has  no  appli- 
cation here.[lj 


^  This  court  doth  declare  that  the  plaintiffs  are  entitled,  in  rightt>f  the  plain- 
tiff  Meliora  Dacre,  to  a  compensation  from  the  defendant,  in  respect  of  the  one* 
fifth  part  of  the  piece  or  parcel  of  land  allotted  to  the  plaintifis,  as  in  the  plead- 
ings mentioned  ;  and  it  is  ordered  that  the  defendant  do  pay  to  the  plaintiff 
Meliora  Dacre,  for  her  own  separate  use,  the  sum  of  1962.  19^.,  the  value  of 
such  one-fifth  part,  with  interest  of  four  per  cent  per  annum  from  the  29th  day 
of  September  1820,  together  with  the  plaintiffs'  costs  of  this  suit." 

Reg.  Lib.  A.  1825,  ful.  939. 


[•467]  •Capbl  v.  Butler. 

1825,  17th  DeeemlMr.— i9vre<y.— Porf  jet. 

If,  by  the  neglect  of  the'  creditor,  the  benefit  of  lonc  of  the  leeoritiee  for  the  debt  m  lost,  ih% 

f oretj  ie  pro  ianto  dieeharged. 
If  a  penon  who  is  named  as  a  defendant,  bat  has  never  been  served  with  a  subpona,  or  appeared 

to  the  bill,  appears  by  counsel  at  the  hearing,  and  conicnts  to  bo  iMnud  by  the  decree,  the  defeel 

is  cured. 

Bt  an  indenture,  dated  the  12th  of  July  1820,  after  reciting  that  one  White 
had  agreed  with  the  defendant  Butler  for  the  sale  to  him  of  an  annuity  of  150/.» 
for  the  lives  of  himself  and  three  other  persons,  and  that,  upon  the  treaty  for 
the  grant  of  the  annuity,  it  was  agreed  that  the  same  si  ould  be  secured,  not 

(a)  4  Co.  121. 

[1]  Chaneeiy  will  relieve  in  cases  of  mistake  in  the  division  of  lands,  and  if  the  part  to  be  rastoied 
has  been  sold  to  innocent  purchasers,  chancery  will  not  decree  other  lands  in  exchange,  but  damages 
according  to  the  unimproved  value  of  the  lands  at  Ule  time  of  the  deeree,  MUelM  v.  Owm^s,  % 
A.  K.  Marsh  (Kentucky,)  Rep.  314. 
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only  by  White's  covenant  and  a  warrant  of  attorney  to  confess  a  judgment 
against  him  for  3,000/.  and  costs  of  suit,  but  also  by  a  demise  of  certain  lease- 
hold premises,  and  by  an  assignment  of  two  trows  or  ships  belonging  to  White» 
and  the  proceeds  and  earnings  thereof,  and  of  a  certain  policy  of  insurance, 
on  the  life  of  While,  for  500/.,  to  one  Pruen,  upon  the  trusts  therein  declared  ; 
and  that  it  was  agreed  that  the  annuity  should  be  further  secured  by  the  joint 
and  several  bond  of  White  and  the  plainlifl)  in  the  penalty  of  3,000/. :  and  that, 
in  performance  of  the  agreement,  White  and  the  plaintiff,  by  their  bond  or 
obligation  in  writing,  bearing  even  date  with  the  indenture,  became  jointly  and 
severally  bound  to  Butler,  in  the  penalty  of  3.000/.,  for  securing  the  due  pay- 
ment of  the  annuity  ;  White  covenanted  with  Butler  to  pay  him  the  annuity 
during  the  lives  before  mentioned,  the  first  payment  to  be  made  on  the  12th  of 
October  then  next ;  and  he  demised  to  Pruen  certain  hereditaments  for  the  re- 
mainder of  a  term  of  1,000  years,  except  the  last  ten  days ;  and  he  also  as- 
signed to  Pruen  all  that  trow  or  vessel  called  '•  The  William  of  Gloucester," 
and  all  that  other  trow  or  vessel  called  •*  The  Endeavor,"  and  all  and 
singular  the  masts,  sails,  *sail-yards,  anchors,  cables,  ropes,  yards,  guns,  [*458] 
gunpowder,  ammunition,  small  arms,  tackles,  apparel,  boats,  oars,  and 
appurtenances  whatsoever  to  the  said  ships  or  vessels  belonging,  or  in  any- 
wise appertaining,  (which  said  trows  or  vessels  were  in  the  indentiire  men- 
tioned to  be  British  built,  and  respectively  registered  according  to  the  laws 
then  in  force,  and  the  certificates  of  which  registries  were  set  forth  in  the  in- 
denture,) and  also  the  policy  of  assurance  before  mentioned,  upon  trust,  if  the 
annuity  should  be  unpaid  for  twenty -eight  days  after  any  of  the  djys  of  pay- 
ment, to  sell  all  or  any  of  the  trust  premises  vested  in  him,  and  to  stand  pos- 
sessed of  the  proceeds  upon  trust  to  pay  the  arrears  of  the  annuity,  and  to 
invest  the  surplus  in  his  name,  either  in  the  public  funds,  or  upon  government 
or  real  securities,  and,  out  of  the  yearly  proceeds  thereof,  to  keep  down  the 
annuity,  and  subject  thereto  to  stand  possessed  of  the  capital  in  trust  for  White. 
And  it  was  by  the  same  indenture  covenanted  and  declared  that  if  White 
should,  at  any  time  after  the  expiration  of  two  years  from  the  date  thereof, 
give  to  Butler  three  calendar  months  notice  of  his  intention  to  repurchase  the 
annuity,  and  should  pay  to  Butler  all  arrears  of  the  annuity  to  that  day,  and 
also  1,500/.  as  the  consideration  for  the  repurchase  of  the  annuity,  or  if,  with- 
out giving  such  notice  White  should,  at  any  time  after  the  expiration  of  the 
two  years,  pay  to  Butler  all  arrears  of  the  annuity,  and  the  consideration  of 
1,500/.  together  with  one  quarterly  payment  of  the  annuity  in  lieu  of  auch 
notice,  then  the  annuity  should  cease,  and  all  the  securities  for  the  same  be? 
come  void. 

In  pursuance  of  the  agreement  before  mentioned,  White  and  the 
plaintiff  executed  a  joint  and  several  *bond  to  Butler,  dated  the  12th    [M50]. 
of  July  1820,  in  the  penalty  of  3,000/.  in   which  were  recited  the 
agreement  for  the  sale  of  the  annuity,  the  indenture  of  the  12th  of  July  1820, 
and  the  other  securities. 
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The  formalities  required  by  the  ship  register  acts  were  not  complied  with 

Opon  the  assignment  of  the  vessels ;  and,  in  November  1820,  White,  taking 

.  advantage  of  that  omission,  sold  them,  and  applied  the  proceeds  to  his  own  use* 

On  the  0th  of  April,  1821,  a  commission  of  bankrupt  issued  against  White* 
under  which  he  was  found  a  bankrupt ;  and  the  plaintiiT  and  one  Payne  were 
chosen  his  assignees. 

The  annuity  being  in  arrear,  Butler  brought  an  action  against  the  plaintitTon 
the  bond. 

The  bill,  after  stating  these  facts,  alleged  that  the  plaintiff  had  discovered, 
since  White's  bankruptcy,  that  Butler  and  Pruen  had  neglected  to  perfect  the 
assignment  of  the  trows  or  vessels  acc«*rding  to  the  forms,  and  in  the  mode 
required  by  the  several  acts  of  parliament  for  the  registry  of  ships  or  vessels, 
and  the  transfer  of  property  therein ;  and  that  White  had  disposed  of  the  trows 
or  vessels  and  applied  the  proceeds  to  his  own  use,  whereby  the  security  for 
ihc  regular  payment  of  the  annuity  had  been  very  much  diminished  :  that  the 
rents  of  the  leasehold  premises  were  not  sufficient  to  answer  ihe  growing  pay- 
ments of  the  annuity,  whereas  the  earnings  of  the  vessels,  together  with  the 
rents,  were,  when  the  plaintiff* entered  into  the  bond,  and  would  still  be,  if  the 

vessels  had  not  been  sold,  sufficient  for  that  purpose. 
[♦460]  •The  bill  prayed  for  an  injunction  to  restrain  the  action  ;  that  the 
bond  might  be  declared  void  in  respect  of  the  defendants  not  having 
rendered  the  assignment  of  the  trows  an  effective  assignment :  and  that  the 
plaintiff  might  be  decreed  to  be  entitled  to  re*purchase  the  annuity  on  payment 
of  the  1,500/.,  and  85Z.  (being  one  quarter  of  a  year  of  the  said  annuity)  less 
the  value  of  the  trows  or  vessels. 

Butler  and  Pruen  admitted,  in  their  answer,  that  they  did  not  cause  any 
endorsement  or  memorandum  of  the  assignment  of  the  trows  or  vessels  t<i  be 
entered  on  the  register  of  the  trows  or  vessels,  by  reason  of  tlie  counsel,  who 
prepared  the  securities  for  the  annuity,  having  advised  them  that  no  such 
memorandum  or  endorsement  was  necessary,  and  that  the  trows  were  not 
within  the  registry  act,  because  (amongst  other  reasons)  they  were  not  cm- 
ployed,  as  \ie  considered,  for  any  purpose  beyond  inland  navigation  on  a  river, 
the  trows  only  trading  between  Bristol  and  Gloucester,  o'n  the  rivers  Severn 
and  Avon ;  and  they  submitted  that  the  plaintiff"  had  notice  of  the  nature  of 
the  assignment  or  conveyance  which  White  had  executed  to  them  of  thctrowa 
or  vessels,  and  that  the  same  were  only  secured  or  assigned  to  them  by  the 
indenture  of  July  1820,  and  not  by  a  bargain  and  sale  and  endorsement  on  the 
registry  of  the  trows  or  vessels,  inasmuch  as  the  bond  executed  by  the  plain- 
tiff* referred  to,  and  in  part  recited  the  indenture  of  assignfnentof  July  1820. 

Mr.  Fonblnnque,  and  Mr.  Romilly,  for  the  plaintiff*: — White,  having  fraudu- 
lently assigned  these  vessels,  the  queslion  is,  whether  the  loss  is  to 
[*4611    fall  on  the  plaintiff*,  *or  upon  the  party  who,  if  he  had  used  due  diii- 
gence,  might  have  prevented  the  los5>. 

A  creditor  is  a  trustee,  for  the  surety,  of  the  securities  which  he  holds  for 
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his  debt.  It  appears,  by  the  recitals  or  the  bond,  that  the  plaintifT  became  surety 
on  the  faith  of  the  vessels  being  efiectually  assigned  as  a  security  for  the 
annuity.    Law  v.  East  India  Company ^(a)  Mayhew  v  CticketUQi) 

Mr.  Sugden^  and  Mr.  Lynch,  for  the  defendants,  Butler  and  Pruen : — Secu- 
rities have  failed  before,  but  such  an  equity  as  the  present  one  has  never  been 
cUimed  till  now.  There  is  no  such  rule  as  that  the  grantee  of  an  annuity  is  bound 
to  see  that  all  the  securities  for  it  are  valid.  The  circumstance  of  there  being 
a  surety,  relieves  the  grantee  from  the  necessity  of  ascertaining  whether  the 
securities  are  good  or  not.  The  contract  is  between  the  grantee  and  the  par- 
ties who  are  to  give  him  the  securities.  The  latter  are  all  grantors ;  the  for* 
mcr,  the  grantee.  Suppose  the  title  to  the  leaseholds  were  bad,  and  the  equity 
contended  for  by  the  plaintiff  were  to  prevail,  the  very  instant  that  the  neces- 
sity for  a  surety  arose,  he  would  say  he  w.as  discharged.  If  he  had  intended 
to  rely  on  the  securities,  he  was  bound  to  see  that  they  were  valid.  A  surety 
is  entitled  to  stand  in  the  place  of  the  creditor;  but  here  he  asks  to  be  placed 
in  a  better  situation.  How  can  it  be  said  that  the  defendants  did  not  use  due 
diligence,  when  it  appears  that  they  took  the  opinion  of  counsel,  who  advised 
them  that  the  assignment  was  valid  7  It  has  often  been  decided  that, 
*  where  a  solicitor  acts  under  the  advice  of  counsel,  he  is  dischatged  [*462] 
from  nil  responsibility.  This  has  ofton  been  held  when  actions  have 
been  brought  against  solicitors  for  the  delects  in  the  memorials  of  annuities. 
Under  these  circumstances  it  is  impossible  to  say  the  loss  is  to  fall  upon  the 
defendants. 

The  Vice-chancellor  was  of  opinion  that  the  plaintiflT,  as  surety,  was  entitled 
to  tifke  advantage  of  the  proviso  for  redemption  ;  and  that,  the  value  of  the  two 
vessels  being  lost  to  him,  by  the  neglect  of  the  defendant  Biuler,  he  was  en- 
titled to  deduct  that  value  from  the  stipulated  price  of  rcdemplion.[l] 


Upon  the  bankruptcy  of  White,  the  plaintifTand  one  Payne  were  chosen  his  , 
assignees :  and  it  was  objected  that  Payne  ought  to  have  been  a  party.     Payne 
was  named  as  a  party  defendant  in  the  bill ;  but  no  subpcena  had  been  served 
upon  him,  nor  had  he  appeared  to  the  bill ;  but  Mr.  Simons  ap|)eared  for  him 
at  the  hearing,  and  consented  to  be  bound  by  the  decree. 

The  Vice-chancellor  was  of  opinion  that  the  objection  was  cured  by  Payne 
appearing  by  his  counsel,  and  consenting  to  be  bound  by  the  decftee.  And  his 
honor  directed  that  the  defendant  Butler  should  be  at  liberty  to  prove,  under 
the  commission,  for  the  value  of  the  two  vessels ;  and  that  the  plaintiff  Capel 
should  be  at  liberty  to  prove  under  the  commission  such  sum  asiie  should  pay 

(a)  4  Yei.  P24.  (6)  9  Swan.  Ib5. 

[It  If  a  ereditor  withnat  the  content  of  the  earetj  relinqaiibei  a  lubudiary  leeuritj,  which  he 
holdi  against  the  principal  debtor  or  hii  eeUte,  he  diaohargee  the  liability  of  the  auretj  jnr^  tanto  ;  hot 
the  ereditor  must  have  notice  of  the  auretjahip ;  and  a  wife  who  hat  boand  her  indifidaal  property 
for  her  huaband'a  debt,  ia  regarded  with  the  aame  favor  at  any  other  aurety.  Neimeenoick  r.  Oukn* 
3  P4ige,  614 ;  ChMMtebfugk  f.  MiUurd,  1  Johns.  Ch.  Rep.  409. 1  Story  Eq.  389. 
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to  the  defendant  Butler  under  the  decree,  and  also  what  he  had  before  paid  for 
arrears  of  the  annuity. 


[•463]  *^n  re  Cole. 

1835,  33d  Deoember.— 5»«tdlw  and  eUent-^CotU  of  taxation. 

If  a  bill  of  ooeU  ia  taxed  after  the  ■olicitor'f  death,  hii  repreeeatatiTe  will  not  be  ordered  to  paj 
the  coiU  of  Uzatioa  althoagrh  more  than  a  sixth  ii  dedacted. 

Iif  this  case,  a  bill  of  ct>sts  had  been  delivered  by  an  attorney  to  his  client. 
The  attorney  died  ;  and,  afterwards,  the  bill  was  taxed  against  his  executrix, 
and  more  than  one  sixth  was  deducted. 

The  court  was  now  moved  that  the  executrix  pay  the  costs  of  the  taxa- 
tion. 

Mr.  Wakefield,  for  the  execulrix,  referred  to  the  case  of  Weslon  v.  PooUa) 

The  Vice-Chancellor  was  of  opinion  that  the  statute  did  not  apply  to  the 
personal  representative,  and  that  the  executrix,  being  in  no  default,  ought  not 
to  pay  costs.[l] 


r*464]  *Rbevb  v.  Dalby. 

1836.  I8lh  }tLnuKrf^Plutdimg. 

A  suit,  bj  husband  and  wife,  against  the  trustees  of  the  tatter's  separate  property,  cannot  be  plead, 
od  in  bar  to  a  sabsequent  sait  by  her  and  her  next  friend  against  her  trustees  and  husband,  al- 
though the  relief  prayed  in  both  snita  is  the  same. 

In  September  1823,  George  William  Reeve,  and  his  wife,  filed  a  bill  against, 
Thomas  Dalby  and  Thomas  Dunston,  who  were  trustees  of  certain  property 
to  which  the  wife  was  entitled  for  her  separate  use,  praying  for  an  account  of 
the  trust  property;  and  that  it  might  ba  declared  that  certain  deeds  of  ap- 
pointment, executed  by  t|i,e  wife,  had  been  improperly  obtained  from  her 
by  the  trustees;  and  that  those  deeds  might  be  delivered  up  to  be  cancelled. 

In  June  1^25,  Sarah  Reeve,  the  wife,  by  her  next  friend,  filed  a  bill  against 
the  trustees,  her  husband,  and  one  Thomas  Street,  praying  the  same  relief  as 
was  sought  by  the  former  suit,  but  charging  her  husband  and  Street  to  be 
parties  to  the  fraud  by  which  the  deeds  of  appoin^ent  had  been  obtained 
from  her. 

To  this  last  bill  the  trustees  pleaded  another  suit  depending  in  this  court  for 
the  same  cause. 

Mr.  Horn,  and  Mr.  Whitmarsh,  in  support  of  the  plea  : — ^The  husband 

(a)  9  Slra.  1056. 

[I]  Yide  MaddMfwd  r.AnHwicK  3  My].  &  Cr.  433. 
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and  wife  are  not  separated,  but  are  liviug  together ;  and  bolh  the  suits  are 
conducted  by  the  same  soh'citor.    No  relief  is  prayed  against  the  husband  : 
and  it  would  be  impossible  to  make  out  any  case  against  him.     There 
is  no  diflerence  in  the  relief  ^sought  by  the  suits ;  and  therefore,  they    [*465] 
are,  in  fact,  for  the  same  cause. 

Mr.  Sugdetif  and  Mr.  Norton^  for  the  bill : — The  plea  of  another  suit  de« 
pending  cannot  be  supported,  unless  both  suits  are  not  only  for  the  same  cause* 
but  between  the  same  parties* 

The  Vice-chancellor  overruled  this  plea,  stating  that  the  first  suit  was  to  be 
considered  as  the  suit  of  the  husband  alone  ;[1]  and  that  a  decree  of  dismis- 
sion in  that  suit  would  be  no  bar  to  the  wife.[2] 


BrISTOW  r.    BoOTHBYr 


1896,  26th  Janatry.^C^«frtte<Mfi. — R»moUne99. — Power, 

Settleinent  on  huslMiDd  and  wife  for  tbetr  liTci,  remaiDder  to  the  fona  in  tail  male,  remainder  to 
the  danghten  in  tail,  remainder  to  the  surTivor  of  the  husband  and  wife  in  fee,  with  power  to 
the  wife,  if  the  husband  survived,  and  all  the  children  of  the  marriage  died  without  iaaue,  to 
eharge  the  estate  with  5,0002. ;  held  that  the  power  is  void  for  remoteness. 

By  Sir  Brooke  and  Lady  Booihby's  marriage  settlement,  certain  freehold 
estates,  the  property  of  the  lady,  were  settled  on  Sir  Brooke  Boothby  for  lifcr 
with  remainder  to  Lady  Boothby  for  life,  with  remainder  to  trustees  for  500 
years,  for  raising  portions  for  the  younger  children  of  the  marriage,  with  re- 
mainder to  the  first  and  other  sons  of  the  marriage  in  tail  male,  with  remain* 
der  to  certain  other  trustees,  for  a  term  of  1,000  years,  to  raise  portions  for 
the  daughters  in  default  of  issue  male  of  the  marriage,  with  remainder  to  the 
first  and  other  sons  of  Lady  Boothby,  by  any  after-taken  husband,  in  tail 
male,  with  remainder  to  the  daughters  of  Lady  Boothby,  equally,  as  tenants 
in  common  in  tail,  with  remainder  to  the  survivor  of  Sir  Brooke  and  Lady 
Boothby  in  fee :  and  it  was  provided  that,  in  case  there  should  not  be  any 
child  or  children  of  the  marriage,  or,  there  being  such,  all  of  them 
•should  die  without  i«sue,  and  Sir  Brooke  should  survive  Lady  Booth-  [*466] 
by,  then  it  should  be  lawful  for  Lady  Boothby,  by  deed  or  will,  whe- 
ther she  should  be  covert  or  sole,  and  notwithstanding  her  coverture,  to  charge 
the  premises  with  5,000/.,  to  be  raised  and  paid,  after  the  decease  of  Sir 
Brooke  and  Lady  Boothby,  and  such  failure  of  issue  as  aforesaid,  to  such 
person  as  Lady  Boothby  should  direct,  and  to  create  a  term  of  years  for  the 
better  raising  of  such  sum  of  money. 

There  was  only  one  child  of  the  marriage,  who  died  at  the  age  of  eight 
years. 

[1]  Vide  Wake  v.  Parker,  2  Keen.  71. 

[3]  Vide  Hughee  t.  Evans,  1  Sim.  Sb  Stu.  185-188,  and  note  ibid. 
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Lady  Boothby  died  in  the  lifetime  of  Sir  Br(M»ke,  having,  by  her  will,  exe* 
cuted  the  power  of  charging  the  settled  estates  with  the  SyCKK)/. 

The  present  suit  was  instituted  by  a  person  claiming  under  that  wilK  against 
the  heir  of  Sir  Brooke  Boothby,  for  the  purpose  of  giving  effect  to  that  charge* 
Tlie  defendant  put  in  a  general  demurrer. 

Mr.  Tinnetff  and  Mr*  Coote,  in  support  of  the  demurrer: — Any  estate  or 
charge  limited  after  an  indefinite  failure  of  issue,  not  inheritable  under  the 
limitations,  is  void  for  remoteness.  Lady  Lanesbarough  v.  Foz.{a)  Jones  v. 
Morgan.(b)    Therefore  this  power  is  void,  as  being  limited  after  a  general 

failure  of  issue,  there  being  no  limitation  to  the  daughters  of  sons. 
[*467]  *It  may  be  said  that,  in  this  case,  the  word  **  issue"  means  "  such 
issue,"  or  "  issue  inheritable,"  but  it  is  not  so  expressed,  nor  can  it  be 
collected  from  the  deed.  In  fact,  it  is  impossible  to  ascertain  whether  the 
parties  intended  that  the  limitation  should  include  all  the  issue,  or  whether  the 
power  should  be  confined  to  the  issue  inheritable. 

It  may  be  also  argued  that  there  could  be  no  issue  born  whose  ancestor 
might  notliave  suffered  a  common  recovery  and  barred  the  power.  But  there 
might  have  been  a  son  who  might  have  died  under  twenty-one,  leaving  a  daugh* 
ter ;  in  which  case  the  power  could  not  have  been  barred,  nor  would  it  be  exerci- 
sable until  a  general  failure  of  issue.  It  may  be  also  said  the  power  is  good  in 
the  event.  But  if  a  power  or  estate  is  void  for  remoteness,  it  cannot  be  made 
good  in  the  event.     Proctor  v.  The  Bishop  of  Bath  and  Wells.(c) 

Mr.  Sugden,  in  support  of  the  bill : — ^In  construing  this  settlement,  the  inten* 
tion  of  the  parties  must  be  regarded.  Their  object  was  to  give  Lady  Boothby 
a  power  of  charging  the  estate  in  the  event  of  Sir  Brooke  surviving  her,  and 
there  being  a  failure  of  issue  of  the  marriage.  It  is  impossible  to  put  a  literal 
construction  upon  the  words  of  the  proviso  ;  for  the  power  is  to  be  exercised 
by  her  whether  she  should  be  coverte  or  sole.  Now  she  must  necessarily  be 
under  coverture  when  she  exercised  the  power,  as  it  is  given  to  her  only  in  the 

event  of  her  husbandTs  surviving  her. 
[♦468]  •The  case  of  Lady  Lanesborough  v.  Fox  does  not  resemble  this. 
For  there  the  devise  was  held  to  be  void  ;  on  the  ground  that  it  could 
not  be  the  intention  of  the  testator  to  exclude  a  line  of  issue,  namely,  the  daugh- 
ters of  sons,  who  were  wholly  unprovided  for.  Here  all  the  children  are  pro- 
vided for  by  the  settlement.  The  eldest  son  takes  tlie  estate,  and  the  younger 
sons  and  daughters  have  charges  upon  it.  Besides,  Lady  Lanesbarough  v. 
Fox  has  been  overruled  by  the  decision  of  the  house  of  lords  in  Lord  New- 
burgh  V.  Lady  Newburgh.{d)  That  case  underwent  great  consideration  both 
in  and  out  of  court :  and  the  house  of  lords  has  decided  that  Lady  Newburgh 
took,  by  implication,  a  life  estate  in  the  Gloucestershire  property,  and  that  all 
the  other  estates  necessary  to  fill  up  the  chasm  must  be  also  implied.    It  ap- 

(a)  Ca.  Temp.  Talb.  969 ;  and  Feane  Cdnt.  Rem.  8th  edit  447. 

(6)  Ibid.  451,  and  Appendix,  No.  III. ;  8.  C.  1  Bro.  C.  C.  9U6.         (e)  9  H.  Black.  358. 

(d)  Not  yet  reported.    The  oaae  ie  reported  vpon  other  pointe  in  5  Madd.  864. 
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peara  from  the  cases  of  Jones  v.  Morgan,(e)  French  v,  Cadelk^{f)  Wellington 
V.  WellingUm,{g)  and  LytUm  v.  LyiUm^(k)  tftai  ihe  courts  will,  if  possible,  con- 
fine the  expression  '^  failure  of  issue,"  to  issue  living  at  the  testator's  decease- 
These  cas^  are  conclusive  as  to  wills. 

This  case  is  not  open  to  any  difficulty.  For*  suppose  there  had  been  daugh- 
ters of  sons,  they  would  have  taken  nothing  under  the  settlenoent ;  Sir  Brooke 
would  have  taken  the  reversion,  and  might  have  disposed  of  it  as  he  pleased. 
There  is  no  danger,  therefore,  if  eflfect  is  given  to  the  proviso,  of  excluding  any 
person  whom  the  settlors  meant  to  include. 

•Now  the  question  is,  how  this  case  varies  from  those  we  have  [♦469J 
cited  ;  we  are  not  seeking  to  alter  technical  words  of  limitation.  The 
word  *"  issuer  here*  is  not  used  in  a  technical  sense ;  not  to  create  a  limitationt 
but  only  to  specify  the  event  in  which  the  power  is  to  arise :  any  language 
may  be  used  for.,that  purpose.  There  is  no  rule  that  is  applicable  to  the  con- 
struction of  a  willy  which  may  not  be  applied  in  construing  a  clause  which  is 
to  give  efiect  to  a  proviso.  The  intention  of  the  parties  must  guide  in  both 
cases.  If  then  it  can  be  inferred  that  the  parties  to  this  settlenient  regarded 
sons  of  the  marriage  only,  what  is  there  to  prevent  the  court  from  holding  that 
the  settlors  by  the  word  **  issue*'  meant  issue  inheritable  under  the  settlement  f 
That  word  admits  of  modification,  and  the  court  has  power  to  modify  it 

Mr.  Sclaler,  with  Mr.  Sugden^  relied  on  Morse  v.  Lord  Ormonde.{Q 

The  Yice-Chancellob  : — In  that  part  of  the  instrument  which  creates  the 
power,  the  clear  expressed  intention  is,  that  it  shall  only  take  effect  upon  a 
general  failure  of  issue  of  the  marriage  ;  and  there  is  no  language,  in  any  other 
part  of  the  instrument,  which  can  authorize  a  court  to  state  thai  this  was  not 
the  real  intention  of  the  parties.  There  can  be  no  doubt  that,  if  it  had  been 
pointed  out  to  the  parties  that  the  estate  was  not  limited  to  all  the  issue  of  the 
marriage,  and  that  the  power  expressed  was,  therefore,  too  remote, 
the  deed  would  have  been  altered^  •and  that  the  power  and  the  limita-  [*470] 
tions  to  the  issue  would  have  been  made  to  correspond.  But  there  is 
nothing  in  this  instrument  which  enables  me  to  say  whether  this  would  have  been 
efiected  by  extending  the  limitation  to  the  sons  in  tail  general,  or  by  directing 
that  the  power  should  arise  upon  the  failure  of  the  particular  issue  of  the  mar- 
riftgOy  who  were  inheritable  under  the  settlement,  as  it  is  now  framed.  I  am 
compelled,  therefore,  to  construe  the  deed  as  I  find  it,  and  to  say  that  the  event 
upon  which  the  power  is  to  arise,  being  too  remote,  the  demurrer  must  be 
allowed.[l] 

<e)  Ubi  Sap.  (/)  3  Bre.  P.  C.  957. 

ig)  4  Burr.  91«5 ;  S.  C.  1  W.  Bltek.  615.  (A)  4  Bro.  C.  C.  441. 

I    (i)  5  Mmdd.  99.    [ Viito  Moumoda,  pMt,  4f7».] 

fl]  This  case  was  affirmed  by  Lord  Lyndhurst  on  appeal,  Jane  30,  1839,  as  we  are  informed 
by  Lord  Cnttenham  in  Ellieombe  ▼.  Chmpertx,  3  Myl.  dc  Cr.  137,  where  it  was  held  npon  the  whole 
context  of  the  will,  that  the  words  "  after  the  decease  of  all  the  sons  and  grand-sons'*  must  be  read 
as  if  they  had  been  "  after  the  decease  of  aU  the  aforesaid,'*  or  •<  all  §uch  sons  and  grandiNons,"  by 

Vou  II.  34 
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1836.— In  re  Lord  Somerville. 


In  re  Lobd  Sohbrvills. 

1826,  34th  and  Slat  Hnanry, -^Tenant  in  tail,—Stai.  39(A  and  40th  Oto.  3,  e.  56. 

Althouf^h  a  fund,  uf  which  a  person  m  tenant  in  tail,  is  subject  to  certain  charges,  the  conrt  will, 

under  the  39th  and  40tb  Geo.  3,  o.  56,  order  it  to  be  transferred  to  the  tenant  in  tafl,  after  pro- 

vidinif  for  the  charges. 

Thb  late  John  Lord  Somerville,  by  his  Will,  pharged  his  real  estates  with 
the  payment  of  his  debts  and  legacies,  in  aid  of  his  personal  estate ;  and  autho- 
rized his  trustees  to  sell  the  same  for  that  purpose ;  and  directed  that,  in  case 
there  should  be  any  surplus  arising  from  his  personal  estate,  or  the  produce  of 
his  real  estate,  it  should  be  laid  oift  in  land,  to  be  settled,  in  default  of  issue  of 
his  own  body,  to  the  use  of  his  eldest  half-brother  Mark,  now  Lord  Somer- 
ville, and  the  heirs  of  his  body,  with  divers  remainders  over. 

The  trustees  sold  certain  parts  of  the  real  estate,  and,  with  the  produce 
thereof  and  of  the  personal  estate,  paid  all  the  testator's  debts  and  legacies  ex- 
cept a  legacy  of  1,000/.  (which  was  not  payable  until  the  legatee  attained  the 
age  of  thirty  years,)  and  four  life  annuities  of  35/.,  50/.,  33/.  and  33/.  ; 
1*471]  and,  subject  *to  that  legacy  and  the  annuities,  they  invested  the  surplus 
in  the  purchase  of  22,733/.,  three  per  cents. 

In  July  last.  Lord  Somerville  presented  a  petition  to  the  court,  under  the 
39itf  and  40th  Geo.  3,  c.  56,  praying  that  the  trustees  might  be  declared  to 
hold  the  stock  in  trust  for  him,  for  his  own  use,  discharged  from  the. entail  and 
all  subsequent  limitations  created  by  his  brother's  will,  but  subject  to  the  legacy 
and  annuities,  and  might  be  directed  to  pay  to  him  what  should  remain  there- 
of, after  satisfying  or  providing  for  the  legacy  and  annuities.  Upon  this  peti- 
tion, the  usual  order  of  reference  was  made  to  the  master.    The  master  re- 

which  construction  the  limitation  was  preTented  /rem  being  too  feinote.  His  lordship  there  oh- 
genres,  **  Bat  suppose  the  case  had  stood  simply  thus :  prorision  is  made  for  certain  members  of  a 
class  answeringr  m  particular  description,  and  then  a  gift  ojet  is  made  upon  the  failnrB  of  the  claM. 
If  it  be  clear  that  the  whole  of  the  class  were  not  to  take,  the  gift  over,  though  made  to  depend 
upon  the  failure  of  the  wholo  class,  will  be  construed  to  take  place  upon  the  failure  of  that  descri|^ 
tion  of  the  class,  who  were  to  take  ;  and  on  the  other  hand,  if  it  appears  that  all  the  class  were  in. 
tetided  to  take,  although  some  only  are  ennmertled,  atid  the  gift  oTor  be  upon  the  failure  of  the 
whole  class,  the  court  will  adopt  slich  a  construction  as  will  extend  the  benefit,  in  the  beet  way  the 
law  will  admit,  to  the  whole  class.  Of  both  these  propositkms  the  authorities  pieaest  many  exam. 
pies.  In  Triekeyr.  Triekey,  (3  Myl.  &,  K.  660,)  the  testator  had  provided  for  the  children  of  his 
daughter  at  twenty 'one,  with  a  provision  that  the  children  of  any  child  of  his  daughter  dying  in  the 
mother's  lifetime  should  stand  in  the  place  of  the  parent ;  and  then  made  a  gift  over,  upon  the 
death  of  all  children  of  his  daughter  under  twenty-one,  or  not  leaving  issue  who  ebonU  attafaa  thnt 
age.  This  limitation  over  was  held  not  too  remote,  the  generality  of  the  expression  being  eonflned 
by  the  prior  provisions.**  Then  speaking  of  the  case  in  the  text,  the  Chancellor  observes  that  then 
<*  the  decision  was  the  other  way,  upon  the  circumstancea  of  the  case ;  but  the  principle  is  recognixed. 
Lord  Lyundhurat  in  his  judgment,  observing  that  the  question  >as,  whether  the  term  *•  issue**  was 
to  be  taken  generally,  or  to  be  restricted  so  as  to  denote  issue  before  mentioned,  and  concluding  hj 
saying  that  it  did  not  appear  to  him  that  there  were  any  circumstances  to  lead  to  the  conclusion 
that  the  (prm  ought  to  be  taken  in  the  restricted  sense  with  respect  to  the  prcviotts  limitation.** 
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1826. — Jackson  tnd  wife  ▼.  Rowe. 

ported  that  he  was  of  opinion  that  Ihe  pelilioner  was  not  entitled  to  the  stock, 
subject  to  the  legacy  and  annuiiied,  under  the  39lh  and  40ih  Geo.  3,  c.  66 ; 
and  that  he  did  not  find  that  there  were  any  charges  or  incumbrances  affect* 
ing  it,  except  the  legacy  and  annuities. 

The  petitioner  then  presented  another  petition,  praying  for  the  same  reh'ef, 
upon  the  facts  stated  in  the  master's  report,  as  was  prayed  by  the  former 
petition. 

Mr.  Pepys,  for  the  petitioner :— It  is  quite  clear  that  Lord  Somerville  is 
tenant  in  tail  of  this  fund.  The  only  dif&culty  the  master  had  was,  whether 
the  court  could  deal,  with  it  so  long  as  the  legacy  and  annuities  were  unpaid. 
If,  however,  the  fund  had  been  laid  out  in  land,  the  charges  upon  it  would  not 
have  prevented  Lord  Somerville  from  barring  the  entail. 

•Mr.  Walker  appeared  for  another  half-bfother  of  the  testator,  who  [*472J 
was  the  first  remainder-man. 

The  Vice-chancellor  made  a  declaration  and  order  according  to  the  prayer 
of  the  petition,  (a) 


Jackson  and  Wife  %>.  Rowe. 


18S6,  let  February. — PUading.-^PureKoBer  for  valuable  eoruideration  without  notice, 

A  plea  of  parchaee  of  Taloable  considoration,  withuut  notice,  ii  no  protection  agfainst  an  advene 

•laim  which  the  parehaaer  might  have  had  n«tiee  of,  bj  naiog  due  diligence  in  invoatifating  the 

title.      . 

The  bill  stated  indentures  of  lease  and  release,  dated  in  September  1789,  by 
which  the  late  father  and  mother  of  the  plaintiff,  Mrs,  Jackson,  limited  an 
estate  to  the  use  of  the  father  for  life,  remainder  to  the  mother  for  life,  re- 
mainder'to  one  or  more  of  their  children  as  they,  jointly,  or  as  the  survivor  of 
them,  should  appoint:  that  by  an  indenture,  dated  in  July  1799,  reciting  the 
indentures  of  September  1789,  and  that  the  father  was  dead  without  having 
joined  with  the  mother  in  exercising  the  power,  the  mother,  in  exercise  of  the 
power  given  to  her  by  the  indenture  of  release,  appointed  the  estate  to  the  use 
of  the  plaintiff,  Mrs.  Jackson,  in  fee :  that,  at  the  time  of  the  execution  of  the 
appointment,  Mrs.  Jackson  lived  with  her  mother,  and  continued  so  to  do 
until  the  year  1801,  when  her  mother  intermarried  with  the  late  father  of  the 
defendant :  that,  during  all  such  residence,  her  mother  kept  in  her  possession 
the  title  deeds  of  the  estate,  and  received  the  rents  of  it  on  her,  the  plaintiff 'a» 
account,  and,  from  time  to  time,  duly  accounted  with  her  for  the  same:  that 
the  defendant's  father,  upon  his  marriage  with  Mrs.  Jackson's  mother,  . 
*took  possession>f  the  title  deeds,  and  received,  and  applied  to  hb  own    [473] 

(a)  See  the  7th  Grco.  IT.  e.  45,  which  repeali,  bat  afterwarda  re-acta  the  prorifioni  of  the  39th 
and  40th  Geo.  III.  c.  56,  and  alao  expreael/proridea  for  oaaea  in  which  the  tmat  moneya  are  aub- 
ject  to  ehaigea  antecedent  to  the  estatea  talL 
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1896. — Jaokton  and  wife  t.  Rowa. 

use,  the  reDts  of  the  estate  ;  that  he  died  in  October  1816,  leaving  bi« 
i^ire  him  samving,  and  the  defendant  his  executor  and  heir*at-law ;  that  tho 
plaintiff's  mother  died  in  March  1824,  having  appointed  the  plaintiff  sole  ex6« 
ciUrix  of  her  will :  that  the  defendant,  either  as  heir  or  devisee  of  bis  father, 
had  taken  possession  of  the  title  deeds,  and  entered  upon  the  estate,  and  re- 
ceived the  rents  of  it,  from  the  death  of  his  father,  and  sliil  was  in  the  rcceipl 
thereof.  The  bill  prayed  that  the  defendant  might 'account  for,  and  pay  to 
the  plaintiff  the  amount  of  the  rents  received  bot})  by  his  father  and  himself; 
and  might  deliver  up  to  the  plaintiffs  the  title  deedd ;  and  be  restrained  froai 
further  receiving  the  rents. 

The  defendant  demurred,  for  want  of  equity,  to  so  much  of  the  bill  as 
sought  either  relief  or  discovery  with  respect  to  the  rents  received,  either  by 
himself  or  his  father,  in  the  lifetime  of  Mrs*  Jackson's  mother.  And,  as  to 
the  relief  and  discovery  founded  upon  Mrs.  Jackson's  title  to  the  estate  under 
the  indentures  of  1789,  and  the  subsequent  deed  of  appointment,  the  defen- 
dant pleaded  that  he  had  been  informed  and  believed  that  Mrs.  Jackson's 
mother,  before  her  second  marriage,  and  the  execution  of  the  indentures  after 
mentioned,  pretended  that  she  was  seised  in  fee,  in  possession,  of  the  estate, 
and  was  in  quiet  possession  or  receipt  of  the  rents  and  profits  thereof :  that, 
in  November  1801,  a  marriage  was  agreed  upon  between  Mrs.  Jackson's 
mother  and  the  defendant's  late  father ;  and  tb'tt,  in  consideration  thereof,  the 
former  agreed  to  convey  to  the  latter  the  fee-simple  of  the  estates,  in 
[M74]  possession,  in  manner  after  mentioned :  that,  by  indentures  of  lease  *and 
release  dated  the  18th  and  10th  of  November  1801,  after  reciting  that 
Mrs.  Jackson's  mother  was  seised  in  fee  of  the  estate,  the  intended  marriage,  and 
the  agreement  previous  thereto,  the  mother  conveyed  the  estate  to  the  defen- 
dant's father  and  hia  trustee,  in  the  usual  manner  to  bar  dower.  The  plea 
then  denied  notice,  in  the  defendant's  father,  of  any  right  or  title  of  the  plain* 
tiff  Mrs.  Jackson  to  the  estate,  or  of  the  indentures  of  1780,  and  stated  the 
defendant's  title  to  the  estate  under  his  father's  will,  and  insisted  that  the  father 
was  a  bona  fide  purchaser  of  the  estate,  for  valuable  coosideratioop  without 
notice. 

The  plea  was  supported  by  an  answer  to  the  same  effect  aa  the  avermente 
denying  notice. 

Mr*  Hartt  and  Mr.  Walket^  in  support  of  the  demurrer,  argued  that,  by  the 
true  effect  of  the  indenture  of  appointment,  as  stated  in  the  bill,  the  plaintiff, 
Mrs.  Jackson,  took  no  interest  in  the  rents  and  profits  during  the  life  of  her 
mother,  and,  consequently,  couM  not  be  entitled  to  any  account  of  such  rente 
and  profits  during  that  period. 

The  Vice-chancellor  wis  of  that  opinion. 

In  support  of  the  plea,  they  insisted  that,  marriage,  being  a  valuable  consid- 
eration, the  plea  was  a  sufficient  plea  of  purchase  for  a  valuable  consideration 
without  notice ;  and  they  cited  WaUwyn  ▼•  lAe.{a) 

(•)  9  Yfli.  94. 
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Mr.  Heald,  and  Mr.  TennanL  in  support  of  the  bill. 

*The  VicB-CHANCBLtiOE : — I  agree*  that  the  consideration  of  mar-  p475j 
riage  will  support  a  plea  of  purchase  for  valuable  consideration,  equal- 
ly with  a  price  paid  in  money.  But  the  question  here  is,  whether  the  defen- 
dant's &ther  was  not,  at  the  time  of  the  marriage,  afiected  with  implied  notice 
of  the  settlement  of  )789. '  It  must  b|s  intended,  upon  these  pleadings,  that 
the  title  of  the  plaintiff's  mother  \a  the  estate  in  question  depended  wholly 
upon  this  settlement ;  and  the  defendant's  father,  like  every  other  purchaser, 
was  bound  to  use  due  diligence  in  the  investigation  of  the  title  before  he  ac- 
cepted the  conveyance  of  the  estate.  With  due  diligence  he  must  have  dis- 
covered the  root  of  the  title;  and  that  his  intended  wife  had  only  a  life  estate ; 
and  although  he  may,  in  fact,  have  been  ignorant  of  the  settlement,  according 
to  the  averment  of  the  plea,  yet,  in  equity,  he  must  be  fixed  with  all  the  know* 
ledge  which  it  was  reasonable  he  should  acquire :[!]  and  the  plea  is  therefore 
disproved  by  the  implied  notice.  If  it  were  otherwise,  a  nnere  disseisor  would 
have  a  marketable  title. 

If  the  plea,  instead  of  resting  upon  the  mere  assertion  of  the  intended  wife 
that  she  had  a  good  title,  had  pleaded  some  instrument,  anterior  to  the  settle- 
ment of  1789,  by  which  the  fee-simple  had  vested  in  her,  and  had  averred  that 
the  defendant's  father  relied  upon  such  prior  title,  and  had  no  notice  of  the  set* 
tlement,  then  the  defence  would  have  prevailed,  because  reasonable  diligence 
on  the  part  of  the  defendant's  father  could  not  necessarily  have  led  to  the  dis* 
covery  of  the  suppressed  settlement. 

The  plea  must  be  overruled.[2] 


*Crb8WBLl  V,  Harrts.  [*476] 

1836,  90th  JwnxnTj,^Ord€r^—Con9truction^-Month. 

When  mn  order  mllowed  the  plaintiff  a  month's  time  to  amend  hia  bill :  held  that  a  lunar  month 
wai  meant. 

Bt  an  order  in  this  cause,  a  month's  time  was  given  to  the  plaintiff  to  amend 
his  bill. 

The  order  was  mjade  on  the  24th  of  July,  but  the  bill  was  not  amended 
until  the  25lh  of  the  next  month ;  and  the  question  was,  whether  the  amend- 
ment had  been  made  within  the  time  allowed. 

Mr.  Hart,  and  Mr.  Tinney,  for  the  plaintifT,  contended  that  the  day  on  which 

[1]  Vide  Green  w.  Slater^  4  Johns.  Ch.  Rep.  46.  HawUy  t.  Cramer,  4  Cow.  717.  Peter»  v. 
Ooodriek,  3  Conn.  Rep.  146. 

[9]  The  plea  mast  not  only  avsr  that  the  defendant  had  no  notioe  of  the  phintiff 's  rights  before 
Ilia  porchase,  bat  that  he  had  actoally  paid  the  parchase  money  before  such  notice :  givingr  seen- 
rity  for  payment  is  not  unfficient.  Jewett  t.  Palmer,  7  Johns.  Ch.  Rep  68.  High  ▼.  Baite,  10 
Yerger,  (Tennessee.)  365,  The  eniis  jrohnndi  as  to  notice,  lies  on  the  plaintiff.  Carr  t.  CaUagfBant 
4  LitteTs  (Kentocky.)  Rep.  365. 
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1826.— Todd  ▼.  Dismor. 


the  order  was  pronounced  was  not  to  be  taken  into  account,  in  computing  the 
time  limited  by  the  order ;  and  they  cited  Clayton*s  case^a)  Norris  ▼.  The 
Hundred  of  Cfawtry,(h)  Castle  v.  Burditt,{c)  and  King  v.  Adderley.{d) 

Mr.  Agar,  for  the  defendant. 

The  Vice-chancellor  held  that  the  order  allowed  the  plaintiflTa  lunar  month 
only,  and  that,  therefore,  the  bill  had  not  been  amended  within  the  time  pre- 
scribed, (e)        ' 


[*477]  ♦Todd  v.  Djbmok. 

1896,  20th  January. — Practiee, — Infunetum, 

The  common  injonction  had  iaaaed  against  all  the  defendants  i  one  of  them  filed  his  answer,  and 

that  obtained  an  order  nisi  to  dissolve  the  injunction,  suggesting  that  all  the  defendants  had  an* 

swered.    The  order  was  discharged  for  irregularity. 

There  were  three  defendants  in  this  cause. 

An  injunction  to  stay  proceedings  at  law  until  answer,  or  further  order,  had 
been  granted  against  them,  as  of  course,  and  in  the  common  form.  One  of  the 
defendants  put  in  his  answer;  and  then  obtained  an  order  nisi  to  dissolve  the 
injunction,  suggesting  that  all  the  defendants  had  answered. 

The  yice-Chanccllor,  discharged  the  order,  for  irregularity,  stating  that»  al- 
though one  defendant  having  answered  had  a  right  to  move  to  dissolve  the  in- 
junction as  against  himself,  it  ought  not  to  be  suggested,  in  the  order  nisi,  con- 
trary to  the  fact,  that  all  the  defendants  had  put  in  their  answers, 

Mr.  Agar,  in  support  of  the  motion. 

Mr.  Heald,  contra. 


[•478]  *Allanson  t;.  Moorsom. 

1826, 24th  January.— Prac/ice. — Exceptions, — Order  of  reference. 

It  is  irregular  to  obtain  one  order  of  reference  only,  where  more  than  one  answer  is  excepted  to. 

The  defendant,  Moorsom,  a  bankrupt,  and  the  other  defendants,  his  assignees, 
put  in  separate  answers.  The  plaintiflf  filed  distinct  exceptions  to  the  answers, 
but  obtained  one  order  only  for  referring  them  to  the  master.  The  master 
made  but  one  certificate,  reporting  both  answers  insufficient.  The  bankrupt 
and  his  assignees  filed  two  sets  of  exceptions  to  the  certificate,  and  paid  two 
deposits  of  5/.  each,  on  setting  them  down. 

Mr.  Koe,  for  the  defendants,  now  moved  that  they  might  be  at  liberty  to 

(«)  5  Rep.  1.  (6)  Hob.  139  ;  S.  C.  1  Brownl.  156. 

(e)  3  T.  R.  S33.  (<f)  Doug.  446 ;  and  see  Bayley  on  BiUs  of  Ezch.  4  ed.  309. 

(•)  See  TMot  v.  iM^ld,  1  W.  Black.  450. 
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withdraw  their  exceptions,  and  put  in  better  answers;  and  that  the  registrar 
nnight  be  ordered  to  return  to  the  defendants  one  of  the  deposits,  and  that  the 
other  might  be  paid  over  to  the  plaintiff.  He  contended  that,  as  one  report 
only  was  excepted  to,  one  deposit  only  of  5/.  would  be  called  for  on  setting 
down  the  exceptions. 

Mr.  Parker,  for  iho  plainiiiT. 

The  Vice-chancellor  held  that  two  orders  of  reference  to  the  master  ought 
to  have  been  obtained,  and  granted  the  motion,  except  that  he  ordered  both 
the  deposits  to  be  paid  to  the  plaintiff. 

Reg.  Lib.  A.  1825,  fol..S79. 


*Mbmoranda.  [*479] 

The  case  of  Morse  v.  Lord  Ormonde,  which  is  cited  ante,  p.  499,  and  report- 
ed in  5  M add.  99,  was  affirmed,  on  appeal,  by  the  Lord  Chancellor,  on  the  29th 
of  April  1626. 

The  Lord  Chancellor's  judgment  in  the  The  Earl  of  Westmeatk  y.  The 
Countess  of  Westmealh,  lately  reported  by  Mr.  Jacob,  p.  126,  contains  some 
obaervations  relative  to  the  question  discussed  in  Elworthy  v.  Bird,  ante,  p 
372. 


END   or  PAKt   ttt. 
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[*481]  *GooDENouGH  u.  Alway. 

1836,  94th  Jtnaary  mnd  S5th  February. — Praetiee, — Depontiont, 

TIm  eonrt  will  not  on  motion  order  depoeitiona,  in  a  tithe  cause  in  the  ezcheqner,  to  be  read  in  a 

tithe  suit  in  thia  court,  againat  other  oceupiera  of  land  in  the  aame  pariah  though  the  dfcjecta  of 

both  auita,  and  the  intereat  of  the  partiea,  were  the  aame. 

This  was  a  tithe  suit  by  a  rector  against  the  occupiers  of  land  within  his 
parish.  The  defendants  set  up  a  modus.  In  a  suit  of  the  same  nature  in  the 
court  of  exchequer,  between  a  former  rector  of  the  parish  and  other  occu- 
piers, the  latter  had  proved  the  modus  In  question. 

The  defendants  now  moved  that  they  might  be  at  liberty  to  read,  at  the 
hearing  of  this  cause,  the  depositions  in  the  suit  in  the  exchequer. 

Mr.  Koe^  for  the  motion : — The  court  makes  such  an  order  where  the  cause 
•  in  which  the  depositions  were  taken  is  in  the  same  court  as  that  in 

[*482]  which  they  are  sought  to  be  read.  Cooke  v.  *Fountain.(a)  The  de- 
positions may  be  read  without  any  order  for  that  purpose,  if  the  whole 
proceedings  in  the  cause  in  which  they  were  taken  are  put  in  evidence ; 
and  the  object  of  the  order  is,  to  save  the  useless  expense  of  proving  all  the 
proceedings. 

In  Palmer  v.  Lord  Aylesbury,(b)  where  the  depositions  in  the  cause  were 
ordered  to  be  read  on  the  trial  of  an  issue,  the  Lord  Chancellor  said  that, 
without  such  an  order,' the  whole  record  must  be  read  ;  and,  to  save  that  ex- 
pense, the  court  ordered  the  depositions  to  be  read  as  evidence. 

Mr.  Treslove^  for  the  plaintiff,  opposed  the  motion. 

The  YtcE-CHANCELLOR : — The  parties  not  being  the  same,  the  court  cannot 
make  such  order.  If  the  depositions  sought  to  be  read  are,  under  the  cir- 
cumstances, legal  evidence  for  the  defendant,  they  must  be  proved  in  due  form 
and   thQ  court  cannot,  per  saUum^  dispense  with  the  legal  proof,  (c) 

Motion  refused. 

(«)  1  Vem.  41S.  (ft)  15  Yes.  176. 

<c)  In  the  Mayer  •/  JLoniTan  t.  Perkitu,  3  Bio.  P.  C.  609,  where  a  bill  waa  filed,  in  tha  couit  of 
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•MfiNDlzABfiL  v.  MachAdo.  [*483] 

1836,  3d  and  13th  f«*braar7. — Praetic€^'CommiM9ion  to  examine  witnesaet  abroad, 

A  motion  for  a  commission  to  examine  a  witneaa  abroad,  in  aid  of  in  action  at  law,  must  be  sup^ 

ported  by  an  affldavit,  stating  the  name  of  the  witness,  and  the  points  to  which  he  is  to  be  ex* 

amined 
The  danger  that  naming  a  witness  abroad,  in  an  affidavit  for  a  oomniissiiui»  majr  bspose  n  wiUiesi 

to  be  tampered  with,  is  not  a  sufficient  reason  for  not  naming  him  in  the  affidaTit,  and  specifj- 

ing  the  points  as  to  which  he  is  to  be  examined. 

The  bill  was  filed  for  a  commission  to  etamide  witnesses  abroad,  and  for  a 
discovery,  in  aid  of  an  action  at  law  commenced  by  the  plaintiff  in  this  suit. 
The  defendant  having  taken  an  order  for  time  to  answer  the  bill,  a  motion  was 
now  made  on  behalf  of  the  plaintifT,  for  a  commission  to  examine  a  witness  in 
the  Brazils ;  but  the  notice  of  motion  did  not  specify  the  name  of  the  witness^ 
or  the  facts  to  which  he  was  to  be  examined. 

Mr.  Sugden^  and  Mr.  7\  O.  Anderdon^  for  the  motion* 

Mr.  Heald^  and  Mr.  Russell,  contra. 

The  facts  of  the  case,  and  the  authorities  citedi  are  mentioned  in  the  judg- 
ment. 

The  Vic£-Chanc£Llob  : — In  this  case  an  application  was  msde,  on  the  part 
of  the  plaintiff,  for  a  commission  to  examine  a  witness  in  the  Brazils;  and,  of 
consequence,  to  stay  the  proceedings  at  law  until  the  return  of  such  commis- 
sion. The  affidavit  in  support  of  the  motion,  without  naming  the  witnesSf 
states  only  that  evidence  material  to  the  issue  in  the  pause  can  be  given  by  a 
witness  who  is  believed  to  be  in  the  Brazils* 

Upon  the  discussion  of  the  motion,  it  occurred  to  me  to  question  the  suf- 
ficiency of  the  affidavit :  for  if  it  were  enough  that  the  party  should 
swear  to  the  materiality  *of  the  evidence,  without  either  naming  the  L*484] 
witness,  or  the  points  to  whi^h  it  was  pi'oposed  to  examine  him,  it 
seemed  to  afford  to  a  party  the  opportunity  of  postponing  any  proceedings  at 
law,  in  which  he  was  concerned,  to  an  indefinite  period  of  time,  at  his 
pleasure  \  and  this  With  little  danger  of  the  penalties  of  perjury ;  because  the  nria- 
teriality  of  evidence  is  not  a  mere  fact^  but  involves  the  very  nicest  question  of 
law  upon  which  there  may  well  be  an  honest  difference  of  opinion  between 
persons  of  knowledge  and  experience. 

In  support  of  the  application^  I  was  referred  to  the  case  of  Oldham  v«  Car- 
kton,(a)  in  which  it  was  said  the  practice  was  settled  i  and  to  a  subsequent 

exchequer,  bj  the  corporation  of  London,  to  recover  a  tonnage  duty,  it  was  moved  that  the  de- 
positions of  witnessess  in  two  former  causes,  by  the  corporation  against  other  defendants,  for  re- 
eovering  the  same  dotj,  might  bo  read  at  the  bearing,  the  witnesses  being  dead.  The  court  of  ex- 
chequer refused  the  motion.  Bnt,  on  appeal  to  the  house  of  lords,  it  was  deoiand,  **^that  the  court 
of  exchequer  ought  not  to  have  refused  to  grant  »n  order  for  the  appdhnts  to  have  libertj  to  read 
the  dispositions  taken  in  the  two  former  causes  at  the  hearing  of  this  cause,  laving  all  just  exoep- 
tions."    [Vide  WiUuan§  v,  Brodhead,  I  8im.  151.    fJanington  v.  Comoek,  d  Sim.  567.] 

(tf)  4  Bio.  C.  C.  88. 
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ra»«  in  Vcscy,  in  which  OMham  v.  Carlelon  wan  lbllowed.(ft)     The  case  of 
Oldham  v.  Carlelon  was  the  mere  expression  of  ihc  opinion  of  the  register. 

Considering  the  question  of  great  importance,  I  adjourned  the  case  for  fonher 
consideration.  The  officers  of  the  court  have  not  been  able  \o  furnish  me  with 
any  authorities  which  are  not  In  print.  There  arct  however,  two  authorities 
directly  opposed  to  the  register's  opinion  in  Oldham  v.  CarUion.  The  first  is 
reported  in  1  Vern.  S44 ;  and  the  Lord  Chancellor  there  states  thai  the  general 
affidavit  of  having  material  witnesses  abroad,  beyond  the  sea,  is  not  sufficient 
for  a  commission ;  but  the  witnesses  must  be  named,  and  the  points  to  which 
they  can  materially  depose.  The  other  aulhoriiy  Is  Moody  v. 
[•486J  Steefe.{c)  There,  the  reporter  states  ♦that  a  commission  to  India  was 
moved  for  upon  the  common  affidavit ;  and  Mr.  Baron  Thomson  gives 
his  judgment  in  ihese  words :  **  Your  bill  states  the  affiiirs  to  have  taken  place 
in  India.  Your  affidavit  must  verify  that,  and  show  in  what  manner  this 
testimony  is  material.  We  cannor  put  off  a  trial  for  two  years,  on  the  com* 
mon  affidavit  requiring  to  delay  it  for  a  term.  You  must  come  again  with  a 
full  affidavit." 

It  is  plain  that,  by  the  common  affidavit,  is  here  meant  the  affidavit  usually 
made  to  delay  a  trial  upon  the  absence  of  a  material  witness,  which  states  only 
that  the  evidence  is  material,  without  specifying  the  points  to  wJiich  it  is  in- 
tended to  examine  the  witness. 

I  will  now  slate  the  case  of  Oldham  v.  Carlelon,  whicJi  is  relied  on  in  op- 
position to  the  authorities  I  have  cited.  [Here  the  Vi(ie  Chancellor  read  the 
whole  report  of  the  case.]  This  case  is  nothing  more  than  the  imperfect  re- 
collection of  the  register  as  to  the  practice,  in  opposition  to  two  cases,  not 
merely  deciding  a  contrary  practice,  but  explaining  the  principles  upon  which 
that  practice  is  founded.  The  weight  of  authority,  therefore,  as  well  as  the 
weight  of  principle,  is  against  the  present  application. 

If,  generally  speaking,  it  be  fit  that  the  court  should  judge  of  the  materiality 
of  the  evidence  sought  to  be  obtained  by  the  commission,  before  it  consents  to 
delay,  perhaps  for  years,  the  proceedings  at  law  which  are  pending  against  the 
party,  it  is  more  especially  necessary  in  the  present  case. 

The  defendant  Machado,  under  a  convention  concluded,  at  the  resto- 
[•486]  ration,  between  France  and  Spain,  *received  from  the  French  govern- 
ment, and  is  now  in  possession  of  a  sum  exceeding  300,000/.,  as  a 
trustee  for  such  subjects  of  Spain  as  could  establish  claims  against  the  former 
government  of  France.  In  1823,  the  actual  government  of  Spain,  for  the  pur- 
pose of  providing  means  to  repel  the  invasion  of  Franpe,  caused  certain  bills 
of  exchange  to  be  drawn  upon  the  defendant,  in  order  that  the  trust  money  in 
bis  hands  might  be  applied  to  public  purposes ;  and,  by  way  of  compensation 
to  the  claimants  who  were  entitled  to  this  money,  they  appear  to  have  directed 
that  the  defendant's  aame  should  be  inserted  in  the  great  book  of  the  public 

(6)  Rwgtmont  t.  Royal  Excktmg§  A§§urance  Company,  7  ¥•§.  304.  (e)  8  Ask.  38C. 
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debt  of  Sp<iin,  as  a  creditor  for  ihe  same  sum.     The  defendant  refused  to  ac* 

cept  these  bills;  and  the  plaintiff,  being  the  holder  of  these  bilb  to  an  amount 

of  200,000/.  or  some  such  large  amount,  now  sues  the  defendant  for  that  sum 

in  this  country.     And  very  singular  questions  will  come  to  be  considered  in 

this  action  :  first,  whether,  by  the  constitution  of  the  Spanish  government,  there 

resides  any  where  aufiicient  authority  legally  to  transfer  to  the  state  this  trust 

property,  so  as  to  relieve  the  defendant  from  all  claims  on  the  part  of  those  for 

whom  he  was  constituted  a  trustee :  and  if  so,  whether,  secondly,  the  actual 

government  of  Spain  in  1823^  is  in  the  courts  of  this  country,  to  be  considered 

as  the  legitimate  government  of  Spain :  which  probably  would  turn  upon  the 

question  whether  that  government  was,  or  not,  recognized  by  the  public  au- 

thoritics  of  this  country;  and   thirdly,  if  by  the  constitution  of  the  Spanish 

govcrntncnt,  there  did  reside  somewhere  sufficient  authority  legally  to  transfer 

to  the  stnte  this  trust  property  ;  and  if  the  Spanish  government  in  1823  be  to  bq 

considered  in  the  courts  of  this  country  as  the  legitimate  government 

of  Spain,  then,  whether  that  sufficient  ^authority  so  to  transfer  this   [M87] 

property  was  or  not  exercised  in  due  form  7 

Considering,  therefore,  the  unusual  character  of  the  questions  which  will 
arise  in  this  case,  it  is  especially  necessary  for  the  court  to  be  inHirmed  of 
the  nature  of  the  evidence  which  is  expected  from  the  witness  in  the  Bra- 
zils, before  it  consents  to  delay  the  trial  in  this  case  for  years,  merely  upon 
the  affidavit. of  the  plaintiff,  that  he  believes  some  person  in  Brazil  can  give 
evidence  which  he,  the  plaintiff,  considers  to  be  material ;  a  point  upon  which 
he  can  have  no  sufficient  means  to  form  a  sound  opinion. 

There  seems  latterly  to  have  prevailed  a  noiion  that  it  was  not  necessary ,  for 
a  party  applying  for  a  commission  lo  examine  witnesses  abroad,  to  state  the 
names  of  his  witnesses,  upon  the  ground  that  it  would  expose  his  witnesses  to 
be  tampered  with.  That  reason  is  not  without  force :  but  I  doubt  whether  the 
danger  of  imposition«upon  the  court,  if  the  party  is  fiot  compelled  to  name  his 
witness,  is  not  a  greater  evil  than  the  supposed  inconvenience  of  the  contrary 
practice.  In  the  case  of  Oldham  v,  Carteion,  it  seems  to  have  been  conceded, 
by  all  parties,  that  the  witness  must  be  named,  and  the  case  in  the  1st  Vernon 
is  to  that  effect. 

I  give  no  opinion  upon  the  point  now,  because  it  was  not  argued  ;  but  I  wish 
to  apprise  the  plaintiff  that  any  objection  taken  on  that  grouni  to  a  future  nffi- 
davit  will  be  entitled  to  great  consideration  \  and  he  will,  therefore,  judge  for 
himself  as  to  the  prudence  of  introducing  the  name  of  his  witness  in  the  subsQ- 
quont  affidavit  which  I  now  require  him  to  make.[lj 


[1]  8.  C.  1  Sim.  es. 
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[*488]  •Rhodes  v.  Cook. 

1836,34th  and  37th  Fabraaiy.— il^rMmenf.— Porcnl  andehild^ 

A  tenant  for  life  of  real  estate,  with  remainder  to  hit  children  aa  he  should  appoint,  remainder  Co 
them  in  fee,  entered  into  an  agreement  with  a  creditor  to  which  his  children  were  parties,  that 
the  estate  sfaonld  be  immediately  sold,  and  one  half  of  the  prodnee  paid  to  the  lather,  and  the 
other  to  the  children.  The  father  remained  in  possession  for  soren  jeais,  and  then  died,  with, 
out  having  takoc  any  step  to  oarry  the  agreement  into  eflboL  A  bill  by  the  personal  represenla. 
tive  of  the  creditor  against  the  children  and  the  representtve  of  the  father,  to  hare  the  agreemeot 
carried  into  efieot,  was  dismissed  on  the  ground  that  the  father,  by  continuing  in  possession  of  the 
estate,  depriTed  his  daughters  of  the  benefit  of  the  agreement.     . 

In  1812  the  defendant  to  the  original  bill,  being  tenant  for  life  of  an  estate, 
with  remainder  to  his  children  as  he  should  appoint,  with  remainder  to  his 
children  in  fee,  mortgaged  the  estate,  and  assigned  a  policy  of  insurance  on  his 
life  to  the  plaintiff's  testator,  to  secure  a  sum  of  money  advanced  to  him  by 
the  latter.  In  November  1814  the  defendant  obtained  a  further  advance  of 
500/.  from  the  same  person,  for  which  he  gave  his  bond  only  ;  but  an  as^ree- 
ment  was  at  the  time  made  between  him,  of  the  first  part,  his  two  daughters, 
who  were  his  only  children,  of  the  second  part,  and  the  creditor,  of  the  third 
part ;  whereby  it  was  agreed  that  the  mortgaged  estate  should  be  immediate- 
ly sold,  that  the  father  should  receive  for  his  own  use  a  clear  moiety  of  the 
produce,  and  that  the  other  moiety  should  be  equally  divided  between  the  two 
daughters.  The  father  lived  seven  years  after  the  agreement  was  entered 
into,  and  continued  during  the  whole  time  in  possession  of  the  estate,  without 
taking  any  steps  to  carry  the  agreement  into  effect.  After  the  filing  of  tho 
original  bill  the  father  died. 

This  was  a  supplemental  bill  by  the  creditor's  executor  against  the  daugh* 
ters  and  their  father's  executor,  praying  that  the  agreement  might  be 
[*480]  carried  into  effect,  that  the  estate  might  be  sold,  and  that  a  Mear 
moiety  of  the  proouce,  after  satisfaction  of  the  mortgage  debt,  might  be 
deemed  assets  of  the  father,  and  applied  in  a  course  of  administration  in  pay- 
ment of  the  bond  debt  of  the  plaintiflT's  testator,  and  of  the  other  creditors  of 
the  father. 

One  of  the  daughters  slated,  in  her  answer,  that  she  had  been  induced  to 
join  in  the  agreement  because  her  father  had  a  power  of  appointment  over 
the  estate  to  such  one  or  more  of  his  children  as  he  rfiould  think  fit,  and  had 
threatened  her  to  appoint  the  whole  estate  to  her  sister,  if  she  would  not  join  in 
the  mortgage.  But  these  statements  were  not  supported  by  evidence  ;  nor 
was  there  any  that  the  mortgagee  was  a  party  to  any  undue  influence  on  the 
part  of  the  father. 

The  Vice  Chancellor  dismissed  the  supplemental  bill,  with  costs,  upon  the 
ground  that  the  father,  by  continuing  in  possession  of  the  estate,  had  deprived 
his  daughters  of  the  benefit  which  they  were  to  receive  from  the  agreement ; 
and,  on  the  original  bill,  made  the  common  decree  for  a  mortgagee  upon  a  bill 
of  foreclosure,  there  being  no  evidence  to  aSect  the  mortgagee  as  party  or 
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privy  to  any  undue  influence  used  by  the  father  with  his  daughters.  '  And  his 
honor  stated  that  such  undue  influence  was  not  to  be  inferred  ;  and  that  the 
assistance,  thus,  afforded  by  the  daughters  to  the  father,  might  either  be  the 
effect  of  pure  afllection,  or,  under  some  circumstances,  might  even  be  dictated 
by  wordly  prudence. 

Mr.  Home^  and  Mr.  Wray,  for  the  plaintiff*. 

Mr.  Sudgen,  and  Mr.  Hinds^  for  the  defendant. 


•Knight  v.  Knight.  [•490] 

1826,  Itt  mndltd  March.— I^e^aey.— Vctfia^. 

Legacy  to  A.  aa  loon  aathe  attains  twenty-one,  with  intaraat,  is  contingent,  and  no  hiterest  h 

payable  tintfl  the  legatee  attaint  twenty-one,  and  then  is  to  be  compated  from  the  end  of  a  year 

after  the  tettmtoi'B  death. 

Edward  Kmoht,  by  his  will,  dated  the  96th  of  July  1803»  gave  to  trustees 
50,000?.  three  per  cent,  consols,  in  trust  to  pay  certain  annuities  to  his  nephews, 
the  defendant  John  Knight,  and  the  plaintiff'  Thomas  Knights  and  some  other 
persons,  and  then  expressed  himself  as  follows  : — **!  likewise  give  and  devise 
to  each  of  the  daughters  of  Thomas  Knight  laV^fully  begotten,  as  soon  as  * 
they  attain  the  age  of  twenty-one  years,  the  sum  of  2,000/.,  with  interest  at 
the  rate  of  five  per  cent,  per  annum,  and  to  each  of  the  sons  of  the  said  Thomas 
Knight  lawfully  begotten,  as  soon  as  he  attains  the  age  of  twenty-one  years, 
the  sum  of  3,000/.,  with  interest  at  the  rale  of  five  per  cent,  per  annum  ;•*  and 
he  appointed  John  Knight  his  sole  executor  and  residuary  legatee. 

The  testator  died  on  the  dOth  of  May  1812. 

Thomas  Knight  had  several  children  living  at  the  testator's  death,  and  ono 
named  Charles,  born  afterwards,  who  were  all  still  living,  except  a  daughter 
named  Isabella,  who  died  under  age.  Her  father  was  her  personal  represen- 
tative.    Some  of  the  children  were  adult,  others  were  still  infants. 

The  bill  was  filed  by  Thomaa  Knight,  and  such  of  his  surviving  children  as 
were  born  before  the  testator's  death,  against  John  Knight,  the  execu- 
tor, and  Charles  ♦Knight,  the  child  born  after  the  testator's  death.  It  [♦491] 
charged  that  the  legacies  were  to  be  considered  as  interests  vested,  im- 
mediately upon  the  decease  of  the  testator,  in  the  children  born  in  the  life 
time  of  the  testator,  and  living  at  his  decease  ;  and  that  Isabella  Knighi's 
legacy  was  not  to  be  considered  as  lapsed,  but  on  the  contrary,  ought  to  be 
paid  to  the  plaintiff*  Thomas  Knight,  as  her  personal  representative  ;  and  that 
he,  as  such  personal  refA-csentative,  and  all  the  other  plaintiflfs,  were  entitled 
to  interest  afior  the  rate  di reeled  by  the  will,  on  their  respective  legacies,  from 
the  death  of  the  testator  to  the  respective  limes  of  the  payment  thereof;  and  that 
Charles  Knight,  ahUoaigh  born  after  the  decease  of  the  testator,  claimed  to  be 
entitled  to  a  legacy  of  SfiOOL  .witb  hilerosL    It  prayed  that  interest  might  ba 
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compaicd  on  the  iegacie«  of  all  the  children  who  were  living  at  .the  testator's 
death ; 'that  John  Knight  might  be  directed  to  pay  to  Tiiomas  Knight,  as  the 
personal  representative  of  hisdntighter  Isabella,  the  legacy  or2y000(.,  and  what- 
ever should  bo  found  due  in  respect  of  interest  thereof,  and  to  pay  to  such  of 
the  other  pininiifTs  as  were  adult,  their  legacies  and  interest;  and  that  the  lega- 
cies of  all  the  other  plaintifT),  together  with  whatever. should  be  found  due  for 
interest  upon  the  same  as  aforesaid,  might  be  paid  into  court  and  secured  for 
their  benefit,  and  that  a  proper  allowance  might  be  made  for  their  maintenance. 

J.  Knight,  by  his  answer,  said  that,  even  supposing  all  the  children  who 
were  born  in  the  testator's  lifetime  to  be  entitled  to  legacies  on  ^heir  attaining 
the  age  of  twemy-onc  years,  yet  they  were  not  entitled  to  them  unless  they 
should  live  to  attain  that  age ;  and  he  submitted  whether  the  legacies 
[*492]  were  or  were  not  to  be  ^considered  as  interests  vested,  immediately 
upon  the  decease  of  the  testator,  in  the  children  born  in  the  lifetime 
of  the  testator,  and  living  at  his  decease;  and  whether  any  interest  was  pay- 
able in  respect  of  those  legacies  until  the  respective  l^^atees  attained  their 
ages  of  twenty«one  years ;  and  he  insisted  that  the  legacy  of  Isabella  Knight 
was  to  be  considered  as  lapsed,  and  ought  not  to  be  paid  to  Thomas  Knight 
as  her  personal  representative. 

Mr.  Sugden^Bnd  Mr.  Lynch,  for  the  plaintifTs: — As  the  legacies  to  the  chil- 
'  dren  living  at  the  lestaior's^decease  were  to  carry  interest,  they  vested  in 
them  immediately.    Hanson  v.  Graham.{a)    They  were  portions  vested  pay- 
able at  twenty-one,  with  the  int^est  payable  in  the  mean  time.     LeaAe  v   Ro^ 
binson,(b)  in  which  all  the  cases  as  to  the  vesting  of  legacies  are  collected. 

Mr.  //ar/, and  Mr.  Pemberfon^  for  the  defendant  John  Knight: — Hanson  v. 
Graham  does  not  govern  this  case,  for  it  is  clear  that  the  legatees  in  that  case 
took  vested  interests  in  the  dividends  of  the  stock,  whatever  they  might  do  in 
the  capital.  Wherever  there  is  an  absolute  gift  of  the  interest,  it  vests  the 
principal  also.  lyme  v.  Ghudge,(c)  Sir  William  Grant,  master  of  the  roils, 
in  deciding  that  case,  adopts  the  distinction  which  governs  the  present  one. 
Here  there  is  no  absolute  gift  of  the  interest,  but  it  is  equally  cooiiugent  as 

the  gift  of  the  principal. 
[♦4»8]        •Mr.  Lynchj  in  reply :— The  natural  construction  is,  that  the  inter- 
est is  payable  in  the  noeantime  ami  until  the  principal  is  to  be  paid  ; 
and  that  it  is  given  in  consequence  of  the  postponement  of  the  principal. 
Slapltton  V.  Ckeek.(d) 

The  Vigb-Cbancblloe: — The  expressed  intention  must  prevail;  and  there 
is  no  gift,  either  of  principal  or  interest,  until  the  daogliters  attain  twenty- 
one.[l]    If  the  gift  of  the  principal  had  been  immediate,  it  would  have  borne 

(«)  6  Ve«.  239.  (h)  3  Mer.  363.  (e)  9  Vt$.  935.  (d)  3  Vera.  673. 

[I]  Vide  Boddy  ▼.  Daw§,  I  Koen.  363,  whore  gnndehildren  to  whom  lagaoias  were  s^v^b  ^a 
their  attaining  the  sge  of  twtnty-ono,  were,  on  the  oonitniction  of  the  paitiealar  will,  aHowed  in. 
tercet  dnrtn^  their  minority.  In  another  eaie  wbeM  etoek  wae  to  be  tranefeiTed  to  the  legatee,  oa 
sitoininc  the  age  of  twmty4lvo,  by  ths  traatscs  of  die  wiUi  yoC  ncootdiof  to  the  oonstrostioii  ot 
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interest  only  from  the  end  of  the  yent  ;  and  it  cannot  bear  inlerest  from  an 
earlier  perioH,  because  the  payment  is  longer  delayed.  The  executors  would 
not  be  bound  to  make  an  investment,  for  the  security  of  the  legatees,  until  the 
end  of  the  year. 


WlLSOW  V,  MouifT. 


1826,  24th  Janntry,  and  4th  A^— Legacy, 

Beqvmi  of  money  to  tratteet,  npoo  tniat  to  In  rest  H  in  the  jiobtie  funds,  and  pay  the  dlTidendt  ia 
A.  aniil  her  marriai^e,  and,  opon  her  marriage,  f  o  transfer  tiie  stock  to  her ;  but  in  case  she 
should  die  vnroarried,  then  to  transfer  the  stock  to  such  person  as  she  should  by  her  will  appoint; 
and  in  default  of  such  appointment,  to  her  executors  or  administrators.  SmU/Ut  that  she  is  not 
entitled  t«»  hs?e  the  fund  transferred  to  her  while  she  remains  unmarried.  ^ 

Amongst  the  bequests  in  the  will  of  T.  Fletcher  was  one  as  follows : — 
'*I  give  to  the  said  William  Mount,  John  March,  and  Oliver  Cromwell,  the 
further  sum  of  1,500/.,  upon  trust  to  Iny  out  and  invest  the  same,  in  their 
names,  or  in  the  names  or  name  of  the  survivor  of  them,  in  the  par- 
chase  *of  three  per  cent,  consols,  and  to  pay  and  apply  t)ie  interest  [*494j 
thereof,  as  the  same  shall  from  time  to  time  become  payable,  to  my 
niece,  A.  H.  Mason,  until  the  day  of  her  marriage ;  and,  upon  the  marriage 
of  my  said  niece,  A.  H.  Mason,  1  direct  the  said  annuities,  so  to  be  purchased 
with  the  said  1,500/.,  to  be  transferred  to  her  the  said  A.  H.  Mason;  but  in 
case  my  said  niece,  A.  H.  Mason,  shall  depart  this  life  unmarrie(^,  then  upon 
trust  to  transfer  the  said  bank  annuities,  so  to  bq  purchased  with  the  said  I,500Z. 
to  such  person  or  persons,  and  in  such  manner  and  form^  as  she  the  said  A.  H. 
Mason  shall,  by  her  last  will  and  testament  in  writing,  give,  dispose  and  ap- 
point the  same;  and,  in  default  of  such  gift, disposition  or  appointment^  then 
to  the  executors  or  administrators  of  the  said  A.  H.  Mason.*^ 

At  the  hearing  of  the  cause  for  further  directions,  on  the  7th  of  July  1796, 
it  was  ordered  that  a  sum  of  2,035/.  5f .  6^  three  per  cent,  consols,  being 
then  of  the  value  of  the  legacy  of  1,500/.,  and  interest,  shotild  be  carried  over 
to  the  credit  of  this  cause,  lo  an  nccoutrt  intituled,  *•  the  account  of  Ann  Har- 
riet Mason;**  and  that  the  interest  should  be  paid  to  her  during  her  life;  and, 
on  her  death,  any  person  interested  was  to  be  at  liberty  to  apply. 

A  petition  was  now  presented  by  A.  H.  Mason  (who  continued  still  un- 
m.arricd)  praying  to  have  the  stock  transferred  to  her,  upon  the  ground  that 
the  form  of  the  bequest  gave  her  an  absolute  interest. 

Mr.  BknmaHf  for  the  petitioner: — It  is  plain,  from  the  words  of  the 
Will,  that  the  testator  Intended  that  the  whole  subject  of  the  bequest  should 

it,  he  was  held  entitled  to  the  transfer  when  he  reached  twenty-one.  Saunden  t.  Vautier,  I  Craif 
&  PbUlips,  340,  See  further  Judd  t.  Judd,  3  Sim.  535.  Waiknu  v.  Ck^k,  ante  199.  Bfedom 
V.  TugnuMt  3  Mylae  §l  Keene,  389.    Farmtr  t.  Fr^nei$,  poet  505. 


406  CASES  IN  CtiANCtlRt. 

1826..-Sbarp  ?.  Hallett 

[*495]  *ve8t,  absolutely,  in  the  petitioner.  Two  events  only  are  mentioned : 
her  marriage,  and  her  dying  unmarried,  one  or  other  of  which  must 
happen  9  and  the  gift«  in  either  case,  gives  art  absolute  interest.  In  Booth  v« 
Booth,{a)  although  there  was  only  a  direction  to  pay  over  upon  marriage,  and 
no  express  transmission  of  the  fund  in  case  of  the  legatee  dying  unmarried, 
it  was  held  that  the  interest  vested,  and  that  the  marriage  was  not  a  condition 
precedent. 

Mr.  Tinne^t  contra : — The  gift  to  the  executors  or  administrators  of  the 
lady,  in  case  she  should  die  unmarried  and  intestate,  is  not,  necessarily,  a  gift 
of  the. absolute  interest  to  the  lady  herself.  The  will  expressly  mentions  one 
event  only,  upon  the  happening  of  which  the  fund  is  to  be  paid  over,  namely, 
marriage  ;  and  that  has  not  taken  place.  In  Jennings  v.  6attimore,{b)  a  gift 
to  the  legal  representatives  of  A.,  in  default  of  appointment  by  A.  himself, 
was  held  a  gift  to  the  representatives.  Evans  v.  Charles,{c)  was  decided 
upon  the  same  prfnciple. 

Where,  there  is  a  doubt  whether  a  gift,  such  as  this,  to  the  executors  or 
administrators,  may  not  mean  something  else  than  a  gift  to  the  party  herself, 
the  court  cannot  safely  allow  the  fund  to  be  taken  out  of  court.  In  limitations 
of  personal  estate  there  is  no  analogy  to  the  rule  in  SheUp*s  case  /  and  there 
is  no  authority  that  a  gift  of  personalty  to  A.,  followed  by  a  gift  to  his  execu-* 
tors,  v^ats  the  whole  interest  in  A. 

The  Vice-Chancellor  said  he  considered  that  the  language  of  the  de- 

[^iQe]    cree  precluded   him  from  making  the  *order  prayed;  and  that  iC 

would  be  necessary  to  rehear  the  decree;  and  suggested  that  the 

right  of  the  petitioner  might  be  questionable;  and  that  she  ought  to  be  w^ 

advised  before  she  incurred  the  expense  of  a  rehearing, 


Sharp  v.  Hui^lbte'. 


1836.  6lh  Mmrob.-^Pr«eftct.— ITimimmI. 

The  time  for  ditmiMitig  the  bill  for  wmt  of  prusecotion  being  mrriVe^,  tfid  the  phiAtitf'iiaviog  ^ 

come  bankrapt,  ordered  that  the  bill  be  dismieeed  without  eoste,  nnleie  the  Meignees  file  ft  rap. 

plemeatftl  bill  within  three  Weeks. 

Ths  plaintiiThad  become  bankrupt.  The  defendants  being  entitled,  accord- 
ing  to  the  usual  practice  of  the  court,  to  move  to  dismiss  the  bill  fur  want  of 
prosecution ;  Mr.  Russell,  for  the  defendants,  now  moved  that  the  ptaintifT's 
assignees  might  file  a  supplemental  bill,  within  ten  days,  of  that  the  bill  might 
be  dismissed. 

Mr.  Rose,  for  the  assignees^ 

The  Yicb-Chancellor  : — If,  when  the  plaintiff  becomes  bankrupt*  it  were 

(a)  4  Vee.  399.  (6)  3  Vee.  146.  («)  1  Aim.  196. 
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permitted  to  the  defendant  to  dismiss  the  bill,  in  tlie  usual  course,  for  want  of 
prosecution,  it  would  necessarily  subject  the  bankrupt  to  the  payment  of  costs, 
when  he  has  no  means ;  which  is  against  the  general  rule  of  this  court  as  to 
bankrupts.  And  it  might  be  attended  with  this  further  inconvenience,  that  the 
bill  might  be  dismissed  without  the  assignees  knowing  the  fact  that  such  a  bill 
was  filed,  and  without  any  opportunity  of  judging,  on  their  part,  whether  it 
would  or  not  be  beneficial  to  the  bankrupt's  estate  that  the  suit  should  be  pro- 
secuted. An  order  that  the  bill  should  be  dismissed,  without  costs, 
within  a  limited  time,  if  the  assignees  *do  not  think  fit  to  file  a  supple-  [*497] 
mental  bill,  obviates  both  these  objections,  provided  the  notice  of  mo- 
tion is  served  on  the  assignees.  On  the  other  hand,  it  is  hardly  reasonable 
that  a  bill  should  be  dismissed  for  want  of  prosecution,  as  against  assignees^ 
at  an  earlier  period  than  it  could,  according  to  the  course  of  the  court,  have 
been  dismissed  for  want  of  prosecution,  if  the  plaintifi*  had  not  become  bank* 
rupt ;  for  that  would  be  to  deny  to  the  assignees,  who  stand  in  the  place  of 
the  bankrupt,  the  samo  time  for  being  advised  as  to  the  propriety  of  continu-' 
ing  the  suit,  which  was  aflTorded  to  the  bankrupt ;  although  the  assignees  can- 
not equally  be  informed  as  to  the  subject  of  the  suit.  And  this  may  sometimes 
be  the  eflfect  of  dismissing  the  bill  at  the  end  of  three  weeks,  if  the  assignees 
do  not  file  a  eopplemental  bill  at  the  end  of  that  time!  It  appears,  however, 
that  this  objection  does  not  apply  in  the  present  case ;  because  the  state  of  the 
proceedings  would  now  enable  the  defendant  to  dismiss  the  bill,  for  want  of 
prosecution,  if  the  plaintiff  had  not  become  bankrupt.  Let  the  order,  there- 
fore, be  made  as  prayed,  that  the  bill  be  dismissed,  if  the  assignees  do  not  file 
a  supplemental  bill  within  three  weeks ;  but  without  costs. 

When  a  case  occurs  in  which  the  motion  prays  a  dismissal  of  the  bill,  if  no 
supplemental  bill  be  filed  by  the  assignees  at  an  earlier  period  than  could  have 
been  the  case  if  the  plaintiflT  had  not  become  bankrupt,  it  will  be  for  the  court 
to  consider  what  ought  to  be  the  order  which  should  then  be  made.[l] 


*  Henohman  v.  Thb  ATToaNBY  Geiveral.  [NQS] 

6.  8lh  and  lllh  March.— »«>.—!>«£»«.— FrCTt>^afiM.—£*«:*M*. 
Deviae  of  copyhold  land  in  foe,  upon  condition  Uiat  the  deviaee,  within  one  month,  pay  3,000lp  to  tbp 
execator,  to  be  applied  for  charitable  purposes ;  the  testator  having  left  no  customary  heir,  and  no 
next  of  kin  :  Held,  that  the  devisee  took  the  land  sabjecl  to  the  payment  of  the  2,000/.,  and  that 
the  crown  (and  not  the  lord  of  the  manor)  was  entitled  to  the  3,000/.  by  prerogative,  if  personal 
estate,  because  then  was  no  next  of  kin,  and  if  real  estate  because  Uiero  was  no  customary  heir. 

[1]  Vide  Adamfon  r.  Hull,  1  Sim.  &  Stu.  349.  In  cases  of  dismissal  of  a  bill  on  account  of  the 
bankruptcy  of  a  plaintiff  it  is  without  cosU.  Case  in  the  text.  French  v.  Barber,  3  Bear.  296,  n. ; 
WkeeUr  ▼.  MaUns,  4  Madd.  171  ;  Randall  v.  Mumford,  18  Vcs.  424.  Contra,  Milh  r.  Fay,  3 
Beav.  997,  n.  On  death  of  sole  plaintiff  his  representative  will  be  ordered  to  revive,  or  that  the 
bill  be  distniiwd  wUhmU  co$t9,    Ohowiek  T.  Dimet,  3  Bo«v.  390,  (ovorruliag,  C^nham  t.  Vineeni 
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John  Girling,  by  his  will,  devised  certain  copyhold  lands  to  William 
Henchman,  his  heirs  and  assigns,  upon  condition  that  he,  within  one  aionth 
after  the  decease  of  the  testator,  paid  to  his  executors  a  sum  or  2,000/.  which 
he  desired  should  be  taken  as  part  of  his  personal  estate,  and  disposed  of  in  the 
same  manner.  And,  after  giving  certain  legacies,  he  disposed  of  the  residue 
of  his  personal  estate,  including  the  2,000/.,  in  favor  of  charities.  The  testator 
died  without  any  customary  heir  or  next  of  kin :  and  the  questions  in  the  • 
cause  were,  whether  the  devisee  took  the  copyhold  estate  discharged  of  the 
condition  for  payment  of  the  2,000/. ;  and  if  not,  whether  that  sum  belonged 
to  the  lords  of  the  manor,  or  to  the  crown. 

Mr.  SugdeUt  and  Mr.  Kindersley,  for  the  plaintiff,  the  devisee: — The 
crown  cannot  have  any  claim  where  there  is  a  lord  of  the  manor,  as  in- 
this  case ;  and  the  lord  is  not  entitled  where  there  is  a  tenant ;  therefore,  the 
fund  cannot  be  raised,  but  must  sink  in  the  land,  fur  the  benefit  of  the  devisee. 
It  must  be  admitted  that  the  case  stands  on  the  footing  of  a  trust;  and,  if  on 
'the  footing. of  a  trust,  the  case  of  Arnold  v.  Chaprnan(a)  puts  it  out  of  all 
doubt,  and  makes  it  a  trust  for  the  heir;  but,  as  there* is  no  heir  in  this  case, 
claims  are  made  on  behalf  oF  the  lords  of  the  manor  and  of  the  crown. 
[*400]  As  to  the  lords  of  the  manor,  the  only  ground  *on  which  they  can 
claim  is  escheSt.  The  crown  has  other  claims,  besides, what  rest  on 
the  doctrine  of  escheat ;  for  it  claims  in  virtue  of  its  prerogative,  and  on  the 
ground  of  forfeiture.  The  question  then  is,  whether  there  could  be  a  good 
claim  in  this  case  on  the  ground  of  forfeiture.  The  true  distinction  is,  that  a 
daini  by  prerogative,  never  arises  where  there  is  an  escheat,  but  only  in  the 
case  of  bona  vacantia.  The  claim  by  escheat  arises  only  where  the  crown 
claims  jiro  defectu  haredis.  If  this,  then,  is  a  trust  for  the  heir,  and  the  crown 
claims  for  want  of  an  heir,  it  can  claim  only  by  escheat ;  and  that  would  be 
the  only  doctrine  to  govern  this' case.  But  it  is  unnecessary  to  go  into  the 
doctrine  of  escheat,  to  show  that  it  is  quite  inapplicable  to  a  trust  of  land. 
That  was  decided  in  Burgess  v.  Wheate.{b)  All  claim,  therefore,  on  the 
ground  of  escheat,  either  by  the  lords  of  the  manor  or  the  crown,  must  fail. 
Then  there  remains  for  the  crown  the  claim  by  prerogative  only.  But  prero- 
gative applies  only  to  cases  of  personal  estate,  and  where  there  is  no  personal 
representative.  The  claim  on  that  ground,  therefore,  must  also  fail  in  this 
case;  There  is  no  case  where  the  crown  takes  by  prerogative  for  want  of 
an  heir. 

Mr.  Skirrow,  for  one  of  the  lords  of  the  manor : — The  lord  must  stand  in  the 
place  of  the  heir.  The  case  is  clearly  a  case  of  trust.  In  Arnold  v.  Chap- 
man,  Lord  Hardwicke  treated  the  money  as  land  ;  and  in  Burgess  v.  WheaUAc) 

8  Sim.  377,  where  any  order  waa  denied.)  Secua,  as  to  the  coata.  Jon&t  t.  Mauey,  3  Beav.  395, 
D.  Browne  r,  Warner ^  ibid.  396,  n.  Wliere  a  feme  sole  platntilT  married,  order  to  leTiYc,  or  thai 
bill  be  diamiaaed  without  costa.  Weetroftp  t.  Henley,  Flan.  6l  Kel.  141 ;  WUkiiuon  v.  Charley, 
worth,  3  Beav.  397,  d.    Socaa,  as  to  coata,  Johneon  y,  Harlock^  3  Beav.  394,  n. 

(a)  1  Vei.  106.  (ft)  1  fila.  131 ;  1  Edan,  177.  (c)  1  Eden,  313. 


CASES  IN  CHANCERY.  501 

1836. — Henchmaii  ▼.  Attorney  General. 

Sir  Thomas  Clarke,  M.  R.,  aiuicipated  (his  very  case,  and  plainly  ex- 
pressed  an  opinion  that  the  trustee  n^nnot  be  entitled  ;  for  he  says,  *^*  If  [*500] 
the  trustee  came  into  a  court  of  equity,  I  might  be  ofopinion  that  he  had 
no  right ;  but  have  no  occasion  at  present  to  enter  into  the  merits  of  the  defen- 
dant's defence.*  The  trustee  here  must  show  that  be  has  a  better  right  than 
any  of  the  defendants,  and  must  recover  by  force  of  his  own  ri^ht.  He  cannot 
say  that  the  right  of  another  is  extinguished  for  his  benefit,  especially  here,  be- 
cause that  would  be  contrary  to  the  principle  on  which  he  took  the  estate.  In 
Burgess  V.  TVAeate,  Lord  Mansfield's  argument  is  in  favor  of  the  right  of  the  lord 
by  escheat.  Two  cases  in  particular  were  alluded  to  in  the  judgments  which  sup- 
port thj/t  doctrine  ;  The  Duke  of  York  v.  Marsham,{d)  and  Rex.y,  Holland  ;(e) 
and  Lord  Mansfield,  in  his  judgment,  cites  many  cases^and  alludes  to  the  doc- 
trines laid  down  in  Craig  De  Feudis,  to  show  that  the  lord  is  entitled  where 
there  is  no  heir.  In  the  present  case  the  condition  would  be  entered  on  the 
court  rolls ;  and  inasmuch  as  the  devisee  could  only  be  admitted  upon  the  con- 
dition, he  could  never  be  permitted  to  claim,  unless  through  performance  of 
the  condition.  By  this  record,  the  devisee  put  himself  in  the  situation  of  a 
trustee  ;  and  this  court  would  never  permit  him  to  claim  in  cx>ntravention  of 
the  terms  on  which  he  was  to  take  the  estate.  Where  a  man  takes  an  estate 
upon  a  condition,  the  court  will  not  allow  him  to  say  that  be  should  have  it 
on  any  other  terms.  In  WiUiams  v.  Lord  Lonsdale,(f)  it  was  said,  by  Lord 
Loughborough,  C.  that  the  only  point  decided  in  Burgess  v,  Wheate  was,  that 
the  crown  was  not  entitled  to  come  into  chancery  to  make  the  heir  a 
trustee  for  its  benefit.  Middleton  v.  Spicer{g)  •was  a  case  of  personal  [•501] 
property,  and  therefore  cannot  govern  that  now  before  the  court. 

Mr.  ShadwellMi  Mr.  Turner,  for  another  lord  of  the  manor: — At  the  lime 
of  the  death  of  the  testator  the  titles  of  all  parties  had  accrued,  and  so  much 
of  the  2,000t  as  was  not  required  for  debts  and  legacies  belonged  to  the  person 
entitled  to  the  land.  In  Arnold  v.  Chapman  it  was  held,  that  the  devisee  could 
not  lake.  The  master  has  reporledrfthat  there  is  no  heir.  It  seems,  therefore, 
clear,  as  there  is  no  heir  and  no  devisee  to  take,  that  the  lord  must  be  entitled. 
In  Middleton  v.  Spicer  there  were  certainly  copyholds,  as  well  as  leaseholds ; 
but  the  copyholds  were  sold  in  the  testator's  life-time.  In  this  case,  the  legal 
estate  must  have  vested  in  the  lord,  if  the  gift  had  not  been  accepted  ;  and  there 
could  be  no  equity  to  take  it  out  of  him. 

Mr.  Wray,  for  the  crown,  insisted  that  no  case  had  been  made  out  for  the 
other  claimants,  and  that  the  crown  took  by  its  paramount  title. 

Mr.  Sugden,  in  reply :— It  is  impossible  that  the  lord  can  be  entitled,  where 
there  is  a  tenant  on  the  rolls,  who  is  subject  to  answer  all  feudal  services.  A 
will  executed  under  a  power  over  copyhold  estates,  operates  as  a  mere  devise 
under  the  statute  of  wills,  and  has  no  efTect  under  the  statute  of  uses.  The 
claim  of  the  crown  is  certainly  more  difficult  to  deal  with  than  that  of  the 

((I)H«il  423.  W  Alleyn,  14.  (/)  3V-.  758.  (g)  1  Bio.  C.C,  UOU 
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lord.  Doreur  v.  Molteux{h)  shows  real  estate  may .  be  made  to  go 
[*502]  ^as  if  It  were  personal.  There  are  two  ways  of  considering  the  pre- 
sent case:  1st,  taking  it  as  personalty;  2d,  as  real  estate.  But  for 
whom  has  the  court  ever  said,  that  money  directed  to  be  applied  for  an  illegal 
purpose,  should  be  raised  7  Never  for  any  one  but  the  heir.  In  WiUiamM  f. 
Lord  Lon8dak{i)  it  was  decided,  that  there  was  do  equity  on  the  part  of  the 
trustee,  to  compel  the  lord  to  admit  him.  In  Rex  v.  Cogan^ik)  the  court  of 
king's  bench  granted  a  mandamus  to  compel  the  lord  to  admit  the  legal  tenant. 
Suppose  this  to  be  personal  estate,  then  the  case  of  Middkton  v.  8picer{ti  ap- 
plies, subject  1o  the  material  diflerence,  that  in  that  case  the  fund  was  personalty 
from  the  beginning,  and  that  the  right  of  the  crown  was  there  established  on 
the  principle  of  bona  vacantia.  Lord  Mansfield's  argument  in  Burge$s  ▼« 
Wkeate{m)  has  been  overruled,  with  the  approbation  of  the  whole  profession  ; 
and  the  rights  of  the  crown  cannot  be  now  supported  on  the  doctrines  laid 
down  in  that  argument.  The  master  of  the  rolls,  in  that  case,  says  :(n)  "  an- 
other case  is  put,  of  a  purchase,  and  the  money  paid  by  the  purchaser,  who  dies 
without  heir,  before  any  conveyance.  Here  'tis  said,  if  the  lord  could  not  claim 
the  estate  and  pray  a  conveyance,  the  vendor  would  hold  the  estate  he  has  been 
paid  for,  and  keep  the  money  too.  1  think  the  lord  could  not  pray  a  convey- 
ance. To  say  he  could  is  begging  the  question.  And  as  to  the  vendor's 
keeping  both  the  estate  and  the  money,  it  is  analogous  to  what  equity  does 
in  another  case ;  as  where  a  conveyance  is  made  prematurely*  before  money 
paid,  the  money  is  considered  as  a  lien  on  the  estate,  in  the  hands  of 
[*503]  the  *vendee.  So  where  money  was  paid  prematurely,  the  money 
would  be  considered  as  a  lien  on  tbe  estate  in  the  hands  of  the  ven- 
dor,  for  the  personal  representatives  of  the  purchaser ;  which  would  leave 
things  in  statu  quoJ* 

And  so,  in  the  same  case.  Lord  Northington,  C,  says,(o)  «•  'Twas  said,  if  a 
mortgagor  die  without  heir,  shall  the  mortgagee  bold  the  land  free  ?  1  answer, 
shall  tt  escheat  to  the  crown?  No;  because,  in  that  case,  the  lord  has  a 
tenant  to  do  his  services,  and  that  is  the  whole  he  is  entitled  to  in  law  and 
equity." 

Suppose  that  this  were  a  case  of  freehold  land,  and  that  tbe  crown  was  the 
immediate  lord,  it  could  only  take  in  the  same  way  as  any  other  lord,  and 
could  not  take  while  there  was  a  tenant  to  do  the  services.  As  to  this  being 
a  case  of  copyhold,  that  makes  it  much  stronger  against  the  crown ;  for  the 
lord  himself  must  die  without  an  heir,  before  the  crown  can  be  entitled.  Here 
the  lord  cannot  take,  because  he  has  a  tenant,  and  he  cannot  take  money ;  and 
the  crown  cannot  take,  because  its  daim  must  come  behind  that  of  the  lord. 
Walker  v.  Denne{p)  decided  that  copyholds  cannot  escheat  to  the  crown.    In 

(A)lVot.390.  (0  3  Vet.  753.  (*)  6  Bhal,  431. 

(2)  1  Bro.  C.  C.  901.  (m)  1  Bla.  191.  (m)  1  fila.  150. 

(«)  1  Bbu  164.  (p)  9  Vet.  jnn.  170t 
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this  case,  therefore,  the  disposition  b^  will  being  void,  and  the  money  not 
raisable,  the  devisee  alone  is  entitled. 

The  Yiob-Cbancbllor  : — The  case  of  Arnold  v.  Chapman  is  ex- 
pressly in  point,  that  the  devisee  of  the  copyhold  fakes  it,  subject  to  *th6  [*504] 
payment  of  the  2,000/.  That  proportion  of  the  2,000Z.  which,  by  the 
effect  of  this  will,  would  be  applicable  to  the  charities,  necessarily  fails.  The 
lord  of  the  manor  cannot  be  entitled  to  it,  because  he  takes  only  propter  deftct* 
um  tenentis ;  and  here  he  has  his  tenant,  and  has  received  his  fine  upon  ad- 
mittance.  If  there  had  been  next  of  kin  in  this  case,  a  question  might  have 
been  raised,  whether  the  testator  did,  or  not,  intend  that  this  sum  of  2,000/. 
should  bave.all  the  same  qualities  as  if  it  had  been  personal,  and  not  real  estate, 
at  the  time  of  his  death.  But  the  master  having  found  that  there  were  no  next 
of  kin,  that  question  becomes  immaterial. 

The  crown  by  force  of  its  prerogative,  though  not  by  escheat,  takes  it ;  if 
real  estate,  because  there  is  no  customary  heir ;  and  if  personal  estate,  because 
there  are  no  next  of  kin.[l] 


*FABMxa  V.  FaANois.  [*505} 

1826, 9Ui  March.— Wt».—Con«/nic<ion. 

Rasidatry  devise  of  real  and  penonal  eetate  to  mil  the  iaane,  child  or  children  of  M.  F.  as  ahonld  bo 
aliTO  at  the  time  of  the  deeeaae  of  the  survivor  of  two  succeaatve  tenants  for  life,  equally  anongrst 
them,  if  more  than  one,  to  be  divided  share  and  share  alike,  when  and  as  they  should  respective- 
ly  attain  the  age  of  twenty-fonr  years,  and  to  their  respective  heirs,  ezeeotors,  administrators  and 
assigns  for  ever,  as  tenants  in  common ;  held,  that  the  children  living  at  the  death  of  the  tenants 
for  life,  took  absolnte  vested  interests  in  the  personal,  as  well  as  in  the  real  estate. 

Wi^EN  this  cause  was  heard  before  the  Vice-chancellor,  he  directed  a  case 
to  be  stated  for  the  opinion  of  the  court  of  common  pleas,  as  to  the  construc- 
tion of  the  residuary  clause  in  the  will  of  Edmund  Farmer,  so  far  as  it  related 
to  the  real  estates.  That  case  is  reported  in  the  2d  vol.  of  Mr.  Bingham's 
Reports,  p.  151.  The  cause  now  came  on  to  be  heard  for  further  directions, 
upon  the  judge's  certificate. 

It  was  contended,  on  the  part  of  the  plaintiff,  that,  although  the  court  of  com- 
mon picas  had  certified  that,  as  to  the  real  estate,  the  defendants,  the  infants, 
took  vested  equitable  estates  in  fee  simple,  as  tenants  in  common,  yet  that  it  did 
not  follow  that  the  personal  estate,  which  was  comprised  in  the  same  gift, 
vested  absolutely  in  them. 

The  gift  of  the  residue  was  in  the  following  terms : — ^"  And  as  to  all  the 
rest,  residue  and  remainder  of  my  estate  and  effects,  wheresoever  and  of  what 
nature  or  kind  soever  the  same  shall  or  may  consist,  at  the  time  of  my  decease, 

[1]  Reversed  on  appeal  by  Lord  Brangham,  Ch.,  3  Mylne  &  Keene,  495,  and  the  devisee  held 
entitled  to  Uiat  portkm  of  the  2,0002.  which  failed. 
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both  real  and  personal,  as  well  in  possession,  as  reversion,  remainder  or  ex- 
pectancy, I  do  hereby  give,  devise  and  bequeath  the  same,  and  every  part 
thereof,  unto  my  wife  Lucy,  and  Joshua  Francis  and  John  Hemmons,  to  take 
and  hold  the  same,  and  every  part  thereof,  unto  my  said  wife,  and  the  said 

Joshua  Francis,  and  John  Hemmons,  their  heirs,  executors,  adminis- 
[*506]    trators  and  assigns  for  ever,  upon  trust,  ^nevertheless,  and  to  and  for 

the  persons,  uses,  intents  and  purposes  following;  viz.  upon  trust,  as 
to  the  rents,  dividends,  interest,  use,  produce  and  profits  thereof,  for  th^  use 
and  benefit  of  my  said  wife,  for  and  during  the  term  of  her  natural  life,  and, 
from  and  after  her  decease,  upon  trust  for,  and  I  do  hereby  give,  devise  and 
bequeath  the  rents,  dividends  and  interest,  use,  produce  and  profits  of  the  said 
last- mentioned  trust  estate,  funds  and  eflfects,  unto  my  daughter,  Mary  Fran- 
cis, for  her  natural  life,  to  and  for  her  own,  sole,  separate  and  peculiar  use, 
not  subject  or  liable  to  the  debts,  receipts  or  engagements  of  her  present  or 
any  after-taken  husband  or  husbands,  and  over  which  I  will  and  direct  he  or 
they  shall  have  no  power  or  control  whatsoever,  but  that  tfie  receipt  of  my 
said  daughter  alone,  notwithstanding  her  coverture,  shall  be,  at  all  times,  a 
good  and  sufficient  discharge  to  the  person  or  persons  paying  the  same :  and, 
from  and  after  the  decease  of  them  my  said  wife  and  daughter,  upon  trust 
for,  and  I  do  hereby  give,  devise  and  bequeath  the  said  residuary  trust  estates, 
hereditaments  and  premises,  and  the  principal  of  the  said  residuary  trust  fund, 
property  and  effects,  unto  and  amongst  all  and  every  the  lawful  issue,  child  or 
children  of  my  said  daughter,  Mary  Francis,  as  shall  be  living  at  the  time  of 
the  decease  of  the  survivor  of  them  my  said  wife  and  daughter,  equally  amongst 
them,  if  more  than  one,  to  be  divided  share  and  share  alike,  when  and  as  they 
shall  respectively  attain  the  age  of  twenty-four  years,  and  to  their  rcspoclive 
heirs,  executors,  administrators  and  assigns  for  ever,  to  take  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and,  if  only  one,  then  the  whole  thereof  to  such 

only  or  surviving  child  of  my  said  daughter,  Mary  Francis,  his  or  her 
[*507]    heirs,  executors,  ♦adniinislrators  or  assigns  for  ever,  upon  attaining 

the  said  age.  But,  in  CQse  there  shall  be  no  such  issue,  child  or  c|itl- 
drenof  my  said  daughter,  Mary  Francis,  living  at  the  time  of  the  decease  of 
the  survivor  of  them  my  said  wife  and  daughter,  or,  being  such,  all  shall  die 
without  lawful  issue  under  the  said  age  of  twenty-four  years,  then  upon  trust 
for,  and  1  do  hereby  give  and  bequeath  the  said  residuary  trust  estates,  heredi- 
taments and  premises,  residuary  trust  fund,  property  and  effects,  unto  my  sons, 
Edmund  and  Titus  Farmer,  equally  to  be  divided  between  them,  share  and 
share  alike,  and  to  their  several  and  respective  heirs,  executors,  administrators 
and  assigns  for  ever,  to  take  as  tenants  in  common,  and  not  as  joint  tenants, 
and  to  and  for  no  other  use,  intent  or  purpose  whatsoever.** 

Mr.  Agar^  for  the  plaintiffs,  cited  Leake  v.  Robin$on,{a)  and  Gilmore  v. 
Severene.{a) 
Mr.  Sugderit  and  Mr.  Combe f  for  the  children,  cited  Doe  v.  Moore.{c) 

(a)  3  MeriT.  963.  (6)  1  Bro.  C.  C.  S83.  (c)  14  Etst.  601. 
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Mr.  Pepys,  for  the  executors. 

Mr.  Turner,  and  Mr.  Girdlestone,  junior,  for  other  parties. 

The  Vice-Chancellor  :— There  are,  certainly,  cases  in  which  the  same 
words  have  a  difTerent  effect  as  applied  to  real  and  personal  estate.[l]  But 
such  cases  do  not  bear  upon  the  present  will. 

*In  this  case  the  residuary  real  and  personal  estate  are  given  unto  [*508] 
and  amongst  all  9hd  every  the  lawful  issue,  child  or  children  of  the 
testator's  daughter,  Mary  Francis,  as  should  be  living  at  the  time  of  the  decease 
of  the  survivor  of  them  his  wife  and  said  daughter,  equally  amongst  them,  if 
more  than  one,  to  be  divided  share  and  share  alike,  when  and  as  they  should 
respectively  attain  the  age  of  twenty-four  years,  and  to  their  respective  heirs, 
executors,  administrators  and  assigns  for  ever,  to  take  as  tenants  in  coRHnon, 
and  not  as  joint  tenants.  The  court  of  common  pleas  has  certified  that  the 
children  of  the  testator's  daughter,  Mary  Francis,  who  were  living  at  the  death 
of  the  survivor  of  the  said  wife  and  daughter,  took  estates  in  fee,  as  tenants  in 
common  in  the  real  estates  of  the  testator ;  and,  as  to  the  personal,  estate,  tliey 
plainly  take  absolute,  vested  interests  ;  the  time  of  division  only,  as,  in  common 
cases,  the  time  of  payment,  being  postponed  until  they  attain  the  ages  of  twenty- 
four  years.  [2] 


*Vansandau  t>.  Moore.  [•609] 

]c)26,  14th  March. — Practice. — Answers. 

Fourteen  directors  of  a  joint  stock  company,  a^^ainst  whom  a  bill  was  filed  by  a  shareholder  in  the 
company  for  an  account  and  dissolution  of  the  concern,  having  filed  fourteen  separate  answcra 
with  lon^  schedules  to  each  ;  each  of  the  answers  and  schedales  being,  nearly  verbatim,  the  ssme, 
and  the  defendants  appearing  all  by  the  same  solicitor,  who  had  threatened  to  min  the  plaintiff 
by  the  costs  of  the  suit ;  the  court  directed  a  reference  to  the  roaster,  to  ascertain  whether  it  was 
necessary  or  expedient,  with  a  view  to  the  defence,  that  separate  ansnera  should  have  been  filed. 

The  plaintiff  was  a  shareholder  in  a  joint  stock  company,  called  **Tbe 
British  Annuity  Company  f  and,  on  the  14th  of  May  1825,  filed  his  bill  against 
the  directors  of  the  company,  praying  for  an  account  and  a  dissolution  of  the 
concern.  Fourteen  of  the  directors  appeared  to  the  bill  by  Mr.  John  Wilks, 
jun.  as  their  solicitor,  and  filed  fourteen  separate  answers  to  the  bill ;  to  each 

\l]  Vide  Watkins  y.  Cheek,  ante  204. 

[2]  Cases  where  a  legacy  has  been  held  to  vest,  before  the  legatee's  attaining  the  age  appointed 
for  payment.  Watkins  v.  Ckeek,  ante  199  ;  Thackeray  y.  Hampson,  ante  314 ;  Bland  v.  Williams, 
3  Mylne  &  Keene,  411 ;  Saunders  y.  Vautier,  I  Cr.  &,  Ph.  340 ;  Blsase  v.  Burgh,  3  Beav.  331.  A 
gift  which  in  terms  purports  a  present  vested  interest,  with  a  postponed  time  of  payment,  is  not  made 
contingent  by  a  direction  to  acoumalate  till  the  time  of  payment  arrives  ;  and  a  gift  over,  which  is 
too  remote  and  void,  cannot,  it  seems,  defeat  the  vested  interests  previously  given.  Blsase  y.  Burgh, 
ubi  supra.  Further  as  to  the  vesting  of  legacies,  and  the  distinction  between  legacies  charged  upoa 
land,  or  payable  out  of  the  personal  estate,  see  Paterson  y.  EUi^  executors,  11  Wend.  359 ;  Bird^ 
wall  v.  HeutUtU  1  Plt^,  33 ;  Mmrsh  y.  WhssUr,  3  £dw.  156. 
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ef  which  a  long  schedule  was  annexed.  Each  of  the  answers  and  achedoles 
appeared  to  be,  almost  verbatim^  the  same. 

The  court  was  now  moved,  on  behalf  of  the  plaintiff,  that  it  might  be  referred 
to  one  of  the  masters  to  inquire  if  these ,  fourteen  answers  were  substantially, 
or  in  any  and  what  respects,  difTerent;  and  whether  there  was  any  and  what 
sufficient  reason  for  such  fourteen  defendants,  or  any  and  which  of  them,  so 
answering  separately :  and  if  the  master  should  find  that  th€re  was  a  sufficient 
reason  for  the  said  fourteen  defendants,  or  any  of  them,  answering  separately, 
then  to  inquire  whether  there  was  any  and  what  sufficient  reason  for  repeat* 
ing  the  schedule  annexed  to  each  of  the  answers ;  and  that,  for  the  purpose  of 
those  inquiries,  the  fourteen  defendants  might  be  directed  to  furnish  the  master 
witb  copies  of  such  answers. 

The  plaintiflf  (who  was  a  solicitor)  stated,  in  his  affidavit  in  support  of  the 
motion,  that  he  had  examined  and  compared  the  fourteen  answers  and 
[*510]  schedules,  and  found  that  they  were  all  of  them  alike,  and  nearly  *ver^ 
baiim  copies  of  each  other ;  and  thai  they  in  no  respect  materially  dif* 
fered  from  each  other,  but  appeared  to  have  been  prepared  from  one  draft 
only ;  that  although  all  of  them  were  sworn  in  London,  and  several  of  them  on 
the  same  day,  and  all,  except  one,  in  the  month  of  August,  yet  that  each  of  the 
defendants  had  answered  separately ;  that  each  of  the  answers  consisted  of 
'627  folios,  amounting  altc^ether  to  8,778  folios  ;  and  that  the  schedules  to  each 
answer  consisted  of  423  folios ;  and  that  the  charge  for  office  copies  of  the 
fourteen  answers  would  amount  to  366/. ;  that  Wilks,  as  well  as  many  of  the 
fourteen  defendants,  hnd  declared  that  their  sole  object  in  putting  in  separate 
answers  to  the  bill,  was  lo  increase  the  expenses  of  the  suit,  and  thereby  to  deter 
the  plaintiff  from  further  prosecuting  it;  that,  as  evidence  of  this  intention, 
Wilks,  in  reply  to  a  letter  written  to  him  by  the  plaintiff,  remonstrating  on  the 
vexatious  conduct  pursued  on  behalf  of  the  defendants,  wrote  to  the  plaintiff  a 
letter,  of  which  a  part  was  in  the  following  terms : — 

*  As  your  suit  is  frivolous,  absurd  and  vexatious ;  as  you  have  no  more  to  do 
with  the  company  and  its  concerns  than  an  inhabitant  of  Ethiopia,  and  as  the 
costs  must  ultimately  ruin  you,  even  to  beggary,  and,  therefore,  in  the  end, 
aome'of  them,  at  least,  fall  upon  the  company,  I  shall  oppose,  for  myself  and 
for  my  clients,  your  ridiculous  and  contemptible  suit,  by  everyjggal  means.** 

The  affidavit  also  stated,  that  Wilks  had,  without  any  sufficient  or  proper 
reason,  and  solely  for  the  purpose  of  multiplying  the  costs  of  the  suit, 
[•511]  taken  out  47  separate  orders  for  time  to  answer,  for  the  several  •de- 
fendants, and  that  the  answers  had  been  prepared  by  Wilks,  for  the 
same  purpose,  and  were  not  prepared  upon  the  statements  and  instructions  of 
the  defendants  themselves.  It  then  set  forth  several  facts  and  part  of  a  corres- 
pondence as  to  the  answer  of  one  of  the  defendants,  to  whom  a  copy  of  an 
answer,  similar  to  those  of  the  other  fourteen  defendants^  had  been  sent  by 
Wilks,  but  which  that  defendant  refused  to  adopt. 

Mr.  Healdf  Mr.  Pepy$^  and  Mr.  Knighlf  in  support  of  the  aftotiOB : — This 
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is,  certainly,  a  motion  quite  novel  in  its  nature ;  but  if  the  practice,  which  has 
compelled  the  plaintiff  to  come  to  the  court  for  some  protection  against  the 
oppressive  course  of  defence  which  has  been  pursued  in  this  case,  is  to  pre- 
vail, it  must  become  quite  impossible  for  the  suitor,  unless  he  is.  very  rich,  to 
prosecute  his  cause  at  all.  The  case  made  by  the  bill  is  not  against  the  defen- 
dants, as  individuals,,  but  against  the  company  collectively,  and  against  the  de- 
fendants collectively,  as  the  directors  of  the  company.  The  course  now  com- 
plained of  is  pursued  for  the  deliberate  purpose  of  harassing  and  impeding 
the  plaintiff  in  the  prosecution  of  the  suit ;  for  it  is  to  be  observed  that  the 
mode  in  which  Mr.  Wilkes*  letter  stales  it  to  be  his  intention  to  ruin  the  plain- 
tiff, is  not  by  the*  decision  of  the  court,  but  to  make  it  impossible  ibr  him'  to  go 
on,  by  reason  of  the  expenses  which  will  be  heaped  upon  him  by  the  manner 
of  conducting  the  defence. 

Mr.  Hart,  Mr.  ShadwelU  and  Mr.  Wakefield,  for  the  defendants :— The 
plaintiff  should  come  with  clean  hands  into  court.  His  bill  is  an  at- 
tempt at  extortion.  He  persisted  *in  going  on  with  bis  suit,  even  [*512] 
after  being  distinctly  offered  all  that  he  could  ask.  The  bill  calls  upon 
the  defendants  to  answer,  **  severally  and  respectively,  upon  their  several  and 
respective  oaths.  ^  How  then  can  the  plaintiff  ask  to  be  indemnified  against 
the  consequences  of  that  which  his  bill  expressly  requires  from  the  defen- 
dants T  There  is  no  rule  of  the  court  to  compel  defendants  to  answer  jointly. 
The  signature  of  counsel  is  sufficient  sanction  for  the  court  as  to  the  propriety 
of  the  mode  of  defence,  and  is  enough  to  bind  the  court  in  that  respect.  No 
doubt,  when  the  case  comes  on  to  be  heard,  tlie  court  may  then  consider  the 
nMinner  ia  which  the  defence  had  been  conducted,  and  inflict  costs,  if  there 
has  been  any  proceeding  which  turns  out  to  be  unjustifiable  or  oppressive. 

The  Vice-Chancbllcr  >— Fourteen  defendants,  having  a  common  interest, 
and  appearing  by  the  same  solicitor,  think  fit  to  file  fourteen  separate  answers, 
of  great  length,  and  almost  in  the  same  words,  not  for  any  purpose  of  expe- 
diency, with  a  view  to  the  defence  of  any  of  the  parties,  but  solely  for  the 
purpose  of  impeding  the  plaintiff  in  the  prosecution  of  the  suit.    It  is  plainly 
the  duty  of  the  court  to  check  such  conduct.     It  is  of  no  avail  to  say,  that 
the  bill  is  itself  absurd  and  vexatious.      This  is  not  the  proper  time  for  in- 
quiring into  the  nature  of  the  bill.     Whatever  it  is,  the  defehce  to  it  should 
be  fairly  and  properly  made.    I  cannot,  however,  adopt  the  terms  of  the  no- 
tice of  motion.     But  1  shall  make  an  order  for  a  reference  to  the  master  to 
inquire  whether,  with  a  view  to  defence  in  the  cause,  it  was  necessary  or  ex- 
pedient, on  the  part  of  the  fourteen  defendants,  or  any  and  which  of 
them,  who  have  filed  their  answers,  through  the  intervention  •of  Mr.    [613] 
Wilkes,  as  their  solicitor,  that  separate  answers  should  be  filed  by  each 
defendant ;  and,  if  the  master  should,  as  to  any  of  the  defendants,  find  that  it 
was   not  necessary  or  expedient,  with  a  view  to  their  defence,  to  put  in  sepa- 
rate answers,  then  let  the  master  inquire  how  it  happened  that  such  separate 
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answers  were  put  in  ;  and  let  the  mastet  be  at  liberty  to  state   any  matter 
specially  at  the  request  of  any  party. 
On  appeal  to  the  Lord  Chancellor  this  order  was  rever8ed.[l] 


Haskeh  v.  Sutton. 


1826, 15Ui  March^- Fendor  and  pttrehoMer. 

Specific  perfoniiane«  decreed,  althoogh  4ho  vendor*!  title  was  founded  on  Uie  deetmctkm  of  eon- 
tingent  remainders. 

This  was  a  suit,  by  the  vendor  against  the  purchaser  of  an  estate,  to  com- 
pel a  completion  of  the  purchase.  The  title  having  been  objected  to,  the  Vice- 
chancellor,  at  the  hearing  of  the  cause,  directed  a  case  to  be  stated  for  the 
opinion  of  the  court  of  common  pleas,  as  to  the  estate  which  the  plaintiff  had 
in  the  property.  The  judges  certified  that  the  plaintiff  had  an  absolute  estate 
of  inheritance,  in  fee  simple.(a)  Upon  the  cause  coming  on  for  further 
directions  the  Vice- Chancellor  concurred  in  opinion  with  the  judges.  But 
the  defendant's  counsel  objected  that,  as  the  title  was  founded  on  the  destruc* 
tion  of  contingent  remainders,  the  court  would  not  decree  a  specific  per- 
formance of  the  contract.  The  Vice-chancellor  said  that  he  was  ready  to 
hear  the  defendant's  counsel  argue  in  support  of  their  objection.  But' 
[*514]  upon  the  case  of  ^kean  v.  CorbeU(b)  being  mentioned,  in  which  the 
Lord  Chancellor  had  expressed  a  strong  opinion  in  favor  of  a  title  simi- 
larly circumstanced,  but  had  made  no  decree,  owing  to  the  purchaser  having 
become  insolvent,  the  defendant's  counsel  withdrew  their  objection,  and  bis 
honor  decreed  a  specific  performance,  without  costs. 

Mr.  Preston,  and  Af  r.  Barber,  for  the  plaintiff. 

Mr.  SugdeUf  and  Mr.  Pemfrerton,- for  the  defendant. 


Edwards  v.  Bowen. 


18S6,  15th  March.— •Cerftorari 

Plaintiff  had  rerooyed  the  proceedinsa  in  a  replerin  from  a  county  court  in  Walea  to  the  eoart  of 
great  Besiiona,  and  then  applied  to  this  court  for  a  certiorari  to  remove  them  into  the  king's 
bench  ;  the  coart  granted  the  writ,  without  requiring  the  plaintiff  to  abow  any  special  ground  for  it. 

The  plaintiff  commenced*  a  replevin  in  a  county  court  in  Wales,  in  which 
his  title  to  the  inheritance  would  have  come  in  question,  and  afterwards  re- 
moved the  proceedings  into  one  of  the  courts  of  great  sessions,  by  the  writ  of 
recordari  facias  loquehm.  He  now  applied  to  this  court  for  a  certiorari  to 
remove  the  proceedings  into  the  court  of  king's  bench. 

(«)  Bee  1  Bing.  500.  {h)  Not  reported. 

[1]  1  Rata.  441. 
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Mr.  Knight  and  Mr.  Chillon/in  support  of  the  motion  cited  Zinck  v\  Lang^ 
tont(a)  Rex  v.  Eaion^Qi)  Rex  v.  Jukes,{c)  Jones  v.  Davis,{d)  Patterson  v. 
Eades.(e) 

Mr.  Wakefieldt  contra,  said  that  the  cases  cited  did  not  apply ;  that 
a  certiorari  did  not  lie  in  such  a  case  *a8  the  present,  or  lay  only  upon    [*515] 
sufficient  ground  being  shown  to  the  court,  which  had  not  been  done 
here  ;  that  the  plaintiff  had  preferred  the  most  inconvenient  mode  of  trying  his 
right  >o  the  freehold,  one  which  compelled  him  to  try  it  in  Wales,  and  then 
complained  that  he  was  forced  to  try  it  there. 

The  Yice-Chancbllor  : — In  the  text  writers  there  is  no  qualification  stated 
as  to  the  right  of  the  plaintiff  to  the  writ  of  certiorari  in  all  cases;  and  the 
subject  is  not  to  be  deprived  of  a  beneficial  writ  in  the  particular  case,  merely 
because  he  is  not  prepared  with  a  precedent. precisely  in  point.  If,  however, 
it  be  necessary  for  the  plaintiff  here  to  lay  a  special  ground  for  the  writ,  it  is 
a  sufficient  ground  that,  in  all  other  cases,  the  plaintiff  has  an  election  to  pro- 
ceed either  in  the  superior,  or  inferior  court ;  but,  in  replevin,  the  action  must 
commence  in  the  sheriff's  court. (/) 


*H!GGINBON    V.   BaRNEBT.  [*616] 

1826.  17lh  March.— WiH.— Power.— S^e«/«m«fil. 

A  wUl  directed  a  letUemei^  to  be  made  of  real  estate  on  A.  and  hie  ilret  and  other  eons,  in  tail,  with 
powera  of  jointuring,  leaftnsr,  sale  and  exchange,  and  all  other  claueea,  powers  and  pro'/ieoee  usu- 
ally inserted  in  settlements  of  the  same  kind :  Held  that  these  last  words  did  not  authorize  the 
insertion  of  a  power  to  charge  with  portbns. 

William  Higginson,  esquire,  dci^ised  all  bis  real  estates  to  trustees,  upon 
trust,  from  time  to  time,  until  one  of  the  younger  children,  after  named,  of  his 
niece,  Elizabeth  Barneby,  should  attain  his  age  of  twenty-two  years,  and  until 
a  conveyance  of  his  estates  should  be  made  and  executed  as  after  directed,  to 
receive  the  rents,  issues  and  profits  of  his  estates,  and  also  of  the  estates  after 
directed  to  be  purchased  with  the  clear  residue  of  his  personal  estate,  and  ap- 
ply so  much  thereof  as  his  trustees  should  deem  necessary  in  the  repair  and 
keeping  in  order  his  estates,  and  in  payment  of  the  maintenance  after  directed, 
and  to  invest  the  residue  of  the  rents,  issues  and  profits  in  the  purchase  of 
other  real  estates :  and  he  directed  that  when  his  great  nephew  Edmund 
Barneby,  the  third  son  of  Elizabeth  Barneby,  should  attain  the  age  of  twenty- 
two  years,  the  trustees  should  convey  all  bis  estates,  and  all  other  the  lands 
and  hereditafhents  by  his  will  directed  to  be  purchased,  anto  his  great  nephew 
Edmund  Barneby,  and  his  assigns,  for  his  natural  life,  without  impeachment 
of  waste,  with  remainder  to  trustees  to  preserve  contingent  remainders,  with 

(s)  Doug.  731.  (5)  9  T.  B.  89.  (e)  8  T.  R.  543.  (d)  1  Bam.  A,  Cress.  143. 

(0)  3  Bam.  &  Cnss.  550.  (/)  See  Mitf.  40,  and  caeea  then  cited. 
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remainder  to  the  use  of  the  first  and  other  sons  of  Edmund  Barneby,  suc- 
cessively, io  tail  general ;  with  remainder  to  William  Barneby,  the  second  son 
of  his  niece  Elizabeth  Bnrneby,  for  his  life,  with  remainder  to  trustees  to  pre- 
serve contingent  remainders;  with  remainder  to  the  first  and^other  sons  of 

William  Barneby  successively  in  tail  general;  with  remainder. to  the 
[^517]    testator's  own  right  *heirs:  and  thetestator  directed  that  inthesettletneDl 

should  be  contained  a  power  for  his  great  nephews  respectively,  when 
in  the  actual  possession  of  the  hereditaments  and  premises  thereby  Revised 
and  directed  to  be  purchased,  but  not  otherwise,  to  charge  the  same  heredita- 
ments, or  any  competent  part  thereof,  with  any  sum  by  way  of  jointure  to  a 
wife  upon  his  marriage,  in  the  proportion  of  lOOZ.  per  annum  for  every  1,000£. 
fortune  he  might  receive  with  his  wife,  to,  the  extent  of  500/.  per  annum,  being 
the  only  charge  then  existing  or. made  under  such  power;  and  if  a  second  or 
after  charge  should  be  made,  such  second  or  after  charge  tiot  exceeding  250/. 
per  annum,  until  the  former  charge  for  jointure  should  be  at  an  end :  and  his 
will  also  was  that  in  the  settlement  should  be  contained  a  power  to  the  trustees 
of  his  will,  to  sell  or  exchange  any  part  of  the  hereditaments  thereby  devised 
or  to  be  purchased  under  the  trusts  of  his  will ;  and  also  a  power  for  the  per- 
sons in  possession  of  the  lands  and  hereditaments  thereby  devised  and  to  be 
purchased,  and  for  his  trustees  in  the  meantime,  to  lease  the  same  for  twenty- 
one  years, in  possession,  at  rack-rents:  and  that  there  should  also  be  contained 
in  such  settlement  all  other  clauses,  powers  and  provisoes  as  are  usually  in« 
sorted  in  settlements  or  deeds  of  that  kind.  And  he  gave  and  bequeathed  the 
residue  of  his  personal  estate  to  the  same  trustees,  in  trust  to  invest  the  same 
in  purchases  of  real  estate,  to  be  conveyed  to  his  trustees,  or  to  such  person 
as  they  should  appoint,  to,  for,  and  upon  the  same  uses,  trusts,  intents  and 
purposes,  and  under  and  subject  to  the  same  limitations,  powers,  restrictions, 
conditions  and  agreements  as  were  thereinbefore  limited  and  appointed  con* 

cerning  his  estate  thereinbefore  devised. 
[*516]        *The  rents  of  .the  estates  devised  by  the  will,  and  purchased  after 

the  testator's  death,  produced  3,740/.  per  annum  ;  and  the  interest  of 
the  residuary  personal  estate,  and  the  accumulations  of  the  rents  of  his  real 
estates,  not  then  invested  in  the  purchase  of  real  estates,  amounted  to  7,600iL 
per  annum,  making  a  total  income  of  11,340/.  per  annum. 

Edmund  Barneby  having  attained  twenty-two,  and  a  settlement  having  been 
prepared  in  pursuance  of  the  will,  a  question  arose,  upon  a  petition  presented  by 
him,  whether  the  will  authorized  a  power  to  charge  the  estate  with  portions 
for  younger  children  to  be  inserted  in  the  settlement? 

Mr.  Horn,  and  Mr.  Phillimore,  for  the  petitioner,  contended  that  the  direc- 
tion that  there  should  be  contained  in  the  settlement  all  such  other  clauses, 
powers  and  provisoes,  as  were  usually  inserted  in  settlements  of  that  kind,  did 
authorize  the  insertion  of  such  a  power.  ' 

The  Vice-Chaocellor  was  of  opinion  that,  under  these  words,  ihe  court  had 
DO  authority  to  iasert  io  Ihe  settlement  a  power  to  appoiat  porlions  to  younger 
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children  ;  becaase  the  effect  of  such  a  power  would  be  to  diminish  the  estate, 
which  was  expressly  limited  in  btrict  settlement ;  and  because  there  was  no 
certain  rule  as  to  the  quantum  of  such  portions,  by  which  the  court  could.be 
guided.  He  considered  the  words  as  referring  to  usual  and  necessary  powers 
of  management. 


*BeN8LET  0.   BURDON.  [•SlO] 

1836,  34th  February  and  13th  April. — Estoppel. — Leate  and  release. 

A  conyeyance  by  lease  and  release  will  operate  as  an  estoppel ;  and  where  the  releasee  can  have  the 
benefit  of  the  conTeyanee  at  law,  this  oonrt  will  not  interfere  in  his  behalf. 

By  indentures  of  lease  and  release  of  the  27th  and  28th  days  of  February 
1803,  made  between  Francis  Tweddell  of  the  first  part,  John  White  of  the 
second  part,  and  Peter  Tahourdin  and  Gilbert  Tahourdin  of  the  third  part,  af- 
ter reciting  that  Francis  Tweddell,  under  the  will  of  his  grandfather,  was  en- 
titled to  a  remainder  in  fee,  expectant  upon  the  determination  of  the  life  estate 
of  his  father,  Francis  Tweddell,  in  certain  real  estates  therein  described, 
Francis  Tweddell  the  son,  in  consideration  of  2,200/.,  granted  to  White  an 
annuity  of  264/.,  and  charged  the  same  upon  the  real  estates  to  which  it  was 
recited  that  he  was  entitled,  with  the  usual  powers  of  entry  and  distress  there- 
on after  the  death  his  father ;  and,  for  more  efiectually  securing  this  annuity, 
he  conveyed  to  Peter  Tahourdin  and  Gilbert  Tahourdin,  and  their  heirs,  *'till 
that  the  reversion  or  remainder  in  fee  expectant  and  to  take  effect  upon  the 
decease  or  other  sooner  determination  of  the  estate  for  life  of  the  said  Francis 
Tweddell  the  eider,  and  all  other  the  contingent  and  reversionary  estate,  title 
andjnterest  of  him  the  said  Francis  Tweddell  the  younger,  of  and  in,  dec.** 
(describing  the  real  estates  mentioned  in  the  recital)  upon  trust  (in  case  the 
annuity  should  be  nine  months  in  arrear)  to  sell  the  same,  and  thereout  to  pay 
all  arrears,  and  to  invest  the  surplus  in  the  purchase  of  stock,  and  apply  the 
interest  and  dividends  of  such  stock  from  time  to  time  in  payment  of  the  an- 
.nuity.  And  the  indenture  of  release  contained  a  covenant  on  behalf  of  Fran- 
cis Tweddell  the  son,  for  further  assurance. 

*By  other  indentures  of  lease  and  release  of  the  23d  &  24th  of  ["^520] 
January  1804,  made1>etween  Francis  Tweddell  the  younger  of  the 
first  part,  Alexander  Burden  of  the  second  part,  and  Edward  Mammatt  and 
Andrew  L.  Sarel  of  the  third  part,  after  a  recital  as  to  the  Tweddclls'  interest 
in  the  real  estates,  similar  to  that  contained  in  the  preceding^deed,  and  also  a 
recital  of  the  annuity  granted  by  that  deed,  the  defendant  Francis  Tweddell, 
in  consideration  of  a  sum  of  4,200/.,  granted  an  annuity  of  700/.  a  year  to  the 
defendant  Alexander  Burdon«  and  charged  this  annuity  in  like  manner  upon 
the  estates,  and  conveyed  the  estates  (expressly  subject  to  ihc^annuity  of  264A 
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charged  upon  thetn  by  the  first-mentioned  deed)  to  the  derendants  Mammatt 
and  Sarel,  as  trustees  for  the  defendant  Rardofi,  with  a  power  of  sale,  aod  a 
direction  as  the  application  of  purchase  moneyi  similiar  to  those  contained  ia 
the  first-mentioned  deed. 

These  estates  had  been  devised  to  Francis  Tweddell  the  father,  for  life 
with  remainder  to  ttis  first  and  other  sons  in  tail.  The  defendant  Francis 
Tweddell  was  the  second  son.  In  the  year  1703,  the  eldest  son,  having  at- 
tained his  age  of  twenty-one  years,  concurred  with  the  father  in  eoflfering  a 
recovery  and  declaring  uses,  under  which,  at  the  time  when  the  annuity  deeds 
were  executed,  Francis  Tweddell  the  father  had  an  absolute  power  over  the 
whole  fee  simple  6f  the  estates,  the  elder  brother  being  then  dead  without  is- 
sue, and  Francis  Tweddell  the  son  had  no  interest  whatever  in  them.  In 
1805  the  father  died,  having,  by  his  will,  devised  to  the  defendant  Francis 
Tweddell  an  estate  for  life,  without  impeachment  of  waste/  in  part  of  the 

estates  in  question. 
[*521]        *The  defendant  Francis  Tweddell,  soon  after  the  death  of  his  father, 
conveyed  all  the  real   property  which  he  derived  under  the  will  of 
his  father,  including  his  life  estate  before  mentioned,  to  the  defendant  A.  Bur- 
den, upon  trust  to  sell  the  same,  and  out  of  the  produce  to  retain  6,987iL,  which 
was  mentioned  to  be  due  to  him  from  the  defendant  Francis  Tweddell,  and 
which  was  partly  made  up  of  the  arrears  of  the  annuity,  and  the  money  paid 
by  Burdon  for  the  purchase  of  it. 
In  1815  White  became  a  brankrupt. 

.The  bill  was  filed  by  his  assignees  against  Burdon  and  the  trustees  of  both 
the  annuity  deeds.  After  stating  the  various  facts  already  mentioned,  it 
charged,  amongst  other  things,  that,  although  the  defendant  Tweddell  had  not 
at  the  time  of  granting  the  anriuities,  the  estate  which  he  represented,  yet  that 
be  was  estopped  from  saying  that  he  had  not  such  estate,  as  a  reason  why  the 
annuity  granted  to  White  should  not  be  charged  upon  that  part  of  the  estates 
comprised  in  the  annuity  deeds,  to  which  he  had  become  entitled  as  tenant  for 
life.  It  also  charged  that  the  defendant  Burdon  gave  no  consideration  for  the 
conveyance  of  the  life  estate  ;  and  that  the  sum  of  6,087/.,  which  was  the  pre- 
tended consideration  for  that  conveyance,  consisted  merely  of  the  4,200/.,  the 
consideration  money  for  the  purchase  of  Burdon^s  annuity,  together  with 
arrears  of  that  annuity. 
It  prayed  that  it  might  be  declared  that  the  life  interest  in  that  part  of  the 
estates  devised  to  the  defendant  Tweddell.  was  chargeable  with  the 
[*522]  annuity  granted  to  White,  and  that  the  conveyance  of  the  life  •estate 
to  Burdon  was  void  as  to  the  plainfifis,  or  was  subject  to  White's  an- 
nuity ;  and  that  a  proper  deed  might  be  executed  by  all  Necessary  parties,  for 
charging  Tweddell's  life  estate  with  that  annuity,  and  conveymg  that  estate  to 
trustees  for  that  purpose ;  and  that  an  account  might  be  taken  of  the  arrears 
of  that  annuity,  and  of  the  rents  and  profits  of  the  estates,  since  the  death  of 
Francid  Tweddell  the  father,  which  had  come  to  the  hands  of  Burdon,  and 


CASES  IN  CHANCERY.  524 

■r*  ■■■ '        ■  I.       r    ■        , , 

J  826. — Bentloy  v.  Burdon. 

that  he  might  be  compelled  to  pay  to  the  plaintiffs  what  should  be' Found  due 
upon  taking  that  account,  in  satisfaction  of  the  arrearsof  White's  annuity^ 

The  most  material  facts  were  admitted  by  the  answer ;  but  Burdon  denied 
that  the  sum  of  6,987/.  arose  entirely  in  respect  of  the  annuity  granted  to  him 
by  thd^  defendant  TweddelL 

Mr.  Sugdm,  and  Mr.  Cooper^  for  the  plaintiff: — To  the  extent  of  securing 
the  annuity,  the  deeds  of  February  1803  operate  by  way  of  estoppel.  But^ 
whatever  be  their  operation  at  law,  it  is  quite  clear  that,  if  a  person  assumes 
to  sell  an  estate  in  which  he  has  then  no  interest,  and  he ' afterwards  acquires 
an  interest,  this  court  would,  on  a  bill  being  filed  against  him  by  the  purchaser, 
compel  him  to  execute  a  conveyance.  And  it  is  equally  clear  that  a  pur- 
chaser from  him,  with  notice,  wouid  stand  in  the  same  situation  as  the  vendor. 

In  the  present  case  as  the  6,087/.  was  a  mere  substitution  for  the  annuity,  if 
the  equity  was  good  against  Francis  Tweddell  the  younger,  it  is  good 
against  Burdon  ;  especially  as  he  claims  subject,  expressly  to  White's 
•annuity.  Edwards  v.  Rogers ; {a)  Trevivian  v.  Lawrence  ;{b)  the  L*^23] 
judgment  of  L.  Kenyon,  C.  J.  in  Goodtitk  v.  Morse  ;{c)  Whitfield  v. 
Faussei  ;(d)  Wright  v.  Wrighi  ;(e)  and  I  he  judgment  of  Eyre,  C.  B,  in  Morse 
V.  Faulkner,(J)  and  Smith  v.  Liiw.(g)  Si  alienum  fundum  vendideris,  ei 
tuum  postea  factum  petaSf  hue  te  exceptione  recte  repelkndum.  Si  or  THtio 
fundum  emeris  qui  Sempronii  erat^  isque  tibi  traditus  fuerit^  pretio  autem 
soluio  Titiw  Sempronii  hceres  extiterit  et  eundem  fundum  Mcevio  vendiderit  ei 
tradiderit,  Julianus  ait  cequius  esse  priorem  te  tueri.{h) 

Mr.  Healdy  and  Mr.  Ellison^  for  the  defendant)  Burdon  :— The  object  of 
this  bill  is  to  compel  a  specific  performance  of  the  covenant  for  further  assu- 
rance. Now  the  court  will  not  enforce  the  specific  performance  of  a  cove- 
nant by  an  expectant  heir,  for  a  sale  of  his  expectancy.  Johnson  v.  NoU.{i) 
The  right  of  a  purchaser,  who  has  got  a  defective  title,  to  file  a  bill  for  relief 
under  the  covenant  for  further  assurance,  is  a  qualified  one.(ft)  It  is  consistent 
with  the  pleadings  that  F.  Tweddell  the  son,  when  he  granted  the  annuity  to 
White,  was  not  aware  that  a  recovery  had  been  suffered  ;  therefore  the  cove- 
nant was  entered  into  under  a  mistake,  and  this  court  will  not  grant  any  relief 
founded  upon  it.     Hitchcock  v.  Oiddings,{f) 

Mr.  Girdleslone,jun.  for  the  trustees. 

•The  Yice-Chanobllor  : — In  this  case  the  plaintiffs  appear  to  me  [*424] 
to  be  entitled  to  relief  at  law  upon  the  ground  of  estoppel.  The  de- 
fendant Tweddell  having  averred  in  the  deed  of  release,  which,  as  it  regards 
the  annuity,  is  also  a  deed  of  grant,  that  he  was  seised  of  a  remainder  in  fee 
expectant  upon  the  death  of  his  father,  if  the  plaintiffs  were  now  to  proceed 
by  entry  or  distress,  according  to  the  terms  of  the  deed,  and  the  defendant 

(a)  Sir  W.  Jonei,  i59.  (6)  6  Mod.  358.  (c)  3  T.  R.  369.  (i)  I  Vez.  387. 

(«)  Ibid.  409.  (/)  I  Aot.  14.  (g)  1  Atk.  489.  (A)  Dig  Tit.  3. 

(t)  1  Vern.  271.  {k)  Bug.  Vtnd.  6th  ed.  564.  (Q  4  Price,  135. 
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Tweddell  were  in  posaession  of  the  premises,  he  would  be  esjlopped  from  stat- 
ing that  at  the  time  of  the  grant  he  was  not  duly  seised  of  the  estate  in  ques- 
tion according  to  the  averments  of  the  grant.  Estoppel  runs  with  the  land, 
and  binds  not  only  the  party,  but  all  who  claim  under  him  :[1]  and  the  plain- 
tiffs  have  therefore  the  same  remedy  against  the  possession  of  the  defendant 
Burdon,  as  they  would  have  had  against  the  possession  of  the  defendant  Twed- 
dell. The  prayer  of  the  bill  is,  that  it  may  be  declared  that  the  estate  and 
interest  which  the  defendant  Tweddell  took  in  the  premises  in  question,  under 
the  will  of  his  father,  became,  and  are  chai^geable  with  the  payment  of  the 
annuity,  subject  to  the  term  of  2,000  years«  This  is  already  declared  by  the 
law,  upon  the  ground  of  estoppel. 

The  bil!  then  prays  that  it  may  be  declared  that  the  conveyance  of  such 
life  estate  and  interest  to  the  defendant  Alexander  Burdon,  is  void  as  against 
the  plaintiffs ;  or  that  the  same  was  and  is  subject  to  the  payment  of  the  said 
annuity,  or  the  arrears  thereof.  This  also  is  already  declared  by  the  law, 
upon  the  same  ground.    The  bill  then  prays  that  the  defendant,  A.  Burdon, 

may  be  decreed  to  join  with  all  proper  parties  jn  executing  a  proper 
[*535]    deed  for  charging  the  life  estate  and  interest  *of  the  defendant  Francis 

Tweddell,  in  the  said  undivided  moiety  of  the  said  hereditaments  and 
premises,  with  the  payment  of  the  said  annuity  of  264/.,  and  with  the  Kke 
powers  of  distress  and  entry  in  case  of  non-payment,  as  are  contained  in  the 
said  indenture  of  the  28th  February  1803 ;  and  for  conveying  the  said  undi- 
vided moiety  of  the  said  hereditaments  and  premises  to  the  defendants  P.  Ta- 
hourdin  and  Gilbert  Tahourdin,  upon  such  trusts  as  may  be  most  proper  for 
securing  the  payment  of  the  said  annuity.  But  the  life  estate  of  the  defend- 
ant F.  Tweddell  is  already,  upon  the  ground  of  estoppel,  effectually  charged, 
as  against  the  defendant  Alexander  Burdon,  and  all  who  can  claim  under  him, 
by  the  very  indenture  of  the  28th  of  February,  1603.  And,  in  like  manner, 
and  by  the  same  deed,  the  life  estate  of  the  defendant,  F.  Tweddell,  is  already 
conveyed  to  the  defendants,  the  Tahourdins,  upon  the  trusts  of  that  indenture ; 
and  the  plaintiffs  cannot  be  entitled  to  have  it  conveyed  upon  any  other  terms. 
The  bill  then  concludes  with  a  prayer  for  the  consequential  accounts  of  rents 
and  arrears  of  the  annuity.  In  effect,  therefore,  the  relief  which  is  sought  by 
this  bill,  is  the  relief  which  the  law  affords.  It  is  said,  however,  that  the  law 
does  not  afford  relief  in  respect  of  the  trust  estate,  conveyed,  by  the  lease  and 
release  of  1803  to  the  defendants,  the  Tahourdins,  and  that  estoppel  cannot 
be  worked  by  lease  and  release,  and  therefore  it  was  necessary  to  come  into 
equity :  and  this  point  was  treated  at  the  bar  as  too  clear  for  argument.  My 
impressions  were  otherwise ;  and  I  requested  that  the  case  might  be  a  second 
time  argued  upon  that  point  alone  ;  and,  after  hearing  that  second  argument, 
I  am  confirmed  in  my  opinion  that  estoppel  is  as  well  worked  by  an  inden- 
ture of  release  as  by  any  other  indenture,  and,  consequently,  that  the  estate 

[1]  Tid«  Jmekmrn  ▼.  Parkhurti,  9  Wend.  309. 
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of  the  *Tahourdins  is  the  same  as  if  the  defendant  Tweddeli  had,  at  [*526] 
the  date  of  the  release  of  1803,  been  le^^aily  aeiaed  of  the  remainder 
in  question,  and,  as  I  have  already  stated,  required  no  new  conveyance  front 
the  defendant,  Burdon.  The  conveyance  by  lease  and  release,  like  all  other 
conveyances  that  owe  their  effect  to  the  statute  of  uses,  will  pass  only  such 
estate  as  the  party  conveying  may  lawfully  pass ;  because  the  consideration 
paid  to  the  party  conveying  cannot  raise  a  use  in  any  other  estate  than  his 
own.  But  estoppel  applies  only  to^ cases  where  the  passing  of  an  estate  does 
not  come  into  question.  The  text-writers  upon  this  subject  state  that  estoppel 
is  wrought  by  any  deed  intended,  making  no  exception  as  to  the  indenture  of 
release :  nor  can  I  iind  a  single  authority  where  such  a  distinction  is  taken. 
Where  by  deed  indented  a  man  represents  himself  as  the  owner  of  an  estate, 
and  affects  to  convey  it  for  valuable  consideration,  having  at  the  time  no  pos- 
session or  interest  in  the  estate,  and  where  nothing  therefore  can  pass,  what- 
ever be  the  nature  of  the  conveyance,  there,  if  by  any  means  he  afterwards 
acquire  an  interest  in  the  estate,  he  is  estopped  in  respect  of  the  solemnity  of 
the  instrument  from  saying,. as  against  the  other  party  to  the  indenture,  con- 
trary to  his  averment  in  that  indenture,  that  he  had  not  such  interest  at  the 
time  of  its  exccution.[l]  Is  not  an  indenture  of  release  as  solemn  an  instru- 
ment as  any  other  indenture?  Of  what  importance  to  this  principle  can  it  be, 
whether  the  indenture  which  operates  this  effect  by  its  mere  character  as  a 
solemn  instrument,  is  an  indenture  of  release  m  an  indenture  of  feoffment  T[2] 

The  plaintiffs  have,  therefore,  their  remedy  at  law,  and  I  am  not 
aware  of  any  circumstances  in  this  case  which  *compel  them  to  seek  f*527] 
equitable  relief,  or  of  any  principle  which  can  entitle  them  in  equity  to 
a  different  relief  from  that  which  the  law  affords  to  them.  4t  has  been  argued 
that,  admitting  the  estate  in  the  Tahourdins  to  be  effectual  by  way  of  estoppel, 
yet  it  was  still  necessary  for  the  plaintiff  to  come  into  equity,  because  the  right 
to  sue  at  law  is  in  them  alone.  It  may  be  observed  that  the  trust  in  the  Ta- 
hourdins is  merely  a  trust  to  sell,  and,  under  all  the  circumstances,  could 
hardly  be  exercised  beneficially  for  the  plaintiffs.  But  suppose  it  were  other- 
wise, no  case  is  made  in  this  bill  that  it  is  necessary  for  the  plaintiffs  to  come 
into  equity  for  relief  against  their  own  trustees  ;  and,  on  the  contrary,  the  bill 
seeks  a  new  conveyance  to  the  same  trustees.  This  case  is  not,  therefore! 
made  by  the  bill ;  but  if  it  had,  the  court  would  probably  not  have  done  more 
than  to  direct  that  the  plaintiffs  should  be  at  liberty  to  sue  in  the  names  of  their 
own  trustees. 

Let  the  bill,  therefore,  be  dismissed  ;  but,  considering  the  nature  of  the  de- 
fendant's title,  and  that  updn  the  grounds  upon  which  the  court  proceeds  the 

[1]  Vid«  Van  Home  t.  Craim,  1  Paige,  459. 

[9]  A*  to  oitoppel  hy  deed  tee  Jotfikwn  ▼.  Murray^  12  John*.  Rep.  201.  Whitloek  t.  JlliUt,  13 
Jobne.  Rep  463.  Jackson  t.  WrighU  14  Johns.  Rep.  193.  Sinclair  v.  Jaekion,  6  Cow.  643. 
Jaekwn  t.  SUvetu^  16  Johni.  Rep.  110.  Barber  ▼.  Harris,  15  Wend.  615.  Jackton  ▼.  Waldratif 
13  Wend.  178. 
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bill  might  have  been  demurred  to,  and  the  great  expense  of  the  suit  avoided, 
let  Ihe  bill  be  dismissed  without  costs. 


[♦628]  *Thb  Attobn it  General  r.  Dtsow* 

1896,  loch  Aprils— JBx«epli9ii«. 

EzceplionB  eannot  be  taken  to  a  niMtet'a  report  approrUig  of  new  tnisteef ;  nor  will  tlie  cooK  iDfe*' 
fere  with  the  report  of  the  roaster  where  there  is  no  complaint  that  the  pernne  approTod  of  by 

him  are  anfit. 

This  was  a  petition,  by  way  of  exception  to  the  master's  report,  on  the  groand 
that  the  master  had  approved  of  improper  persons  to  act  as  trustees  of  a  ehurity. 
The  petition  insisted  that  the  nmster  ought  to  have  approved  of  other  persons 
who  had  been  proposed  as  trustees. 

Mr.  Hart,  and  Mr.  Duckworth,  for  the  petition. 

Mr.  Agar^  and  Mr.  Barber,  contra. 

The  Vice-Chancellor  : — Th^  case  of  trustees  is  within  the  same  principfe 
as  that  of  recei vers.[  1  ]  The  court  will  not  enter  into  the  consideration  of  com- 
parative fitness ;  and  there  is  no  complaint  here  of  unfitness  on  the  part  of  the 
trustees  named  by  the  master. 

Petition  dismissed. 


[•529J  •Dbyden  V,  Robinson. 

1826, 19th  April  and  S4th  M^y.^PUa^Awm'd. 

An  award  made  under  an  agreement,  entered  into  after  a  bill  ia  fihd,  to  refer  the  whole  eobjeet- 

matter  of  the  rait  to  an  arbitrator,  may  be  plead(Ml  to  the  bill. 
But  where  all  the  parties  to  the  suit  were  not  parties  to  the  award  (although  the  pkintifPwa*  a  partj 

to  it)  and  where  part  of  the  pmyor  of  the  bill  was  for  the  exeention  of  the  trusU  of  a  deed  under 

which  some  of  the  parties  to  the  suit  were  interested  who  were  not  parties  to  the  award,  a  plea  of 

the  award  was  ordered  to  stand  for  an  answer,  with  liberty  to  except. 

Bt  indentures  of  lease  and  release,  dated  the  21st  and  22d  of  September 
T821.the  plaintiff  conveyed  certain  real  estales  to  the  defendant  Abraham 
Dawson,  on  trust  to  sell  themtand  out  of  the  proceeds  to  pay  to  the  defendant 
Robinson  two  sums  of  800/.  and  4007,  and  to  pay  to  the  defendants  Roddam 
and  Bell  a  sum  of  300/^  and  to  pay  the  surplus  to  the  plaintiff.  By  another 
indenture,  dated  the  2d  of  May,  1828,  the  plaintiff  charged  the  same  estates 
with  the  further  sums  of  200?.  lOOZ.  and  510/.  in  favor  of  the  defendant  Robin- 
son, and  also  with  such  further  sums  as  Robinson  mi^t  pay  ro  consequence 
ofhis  having  become  a  surety  for  the  plaintiff's  brother,  in  respect  of  a  sum  of 
390/.;  and  also  with  such  sums  as  Robinson  and  Dawson  might  pay  for  reparr- 

[1 J  Vide  ShtwtU  ▼.  Jomes,  aote  170. 
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ing  the  premises  or  keeping  them  insured  from  fire ;  and,  after  satisfying  these 
charfi^es,  the  produce  of  the  sale  of  the  estate  was  to  be  applied  in  payment  of 
the  joint  debts  of  the  plnintifTs  brother  and  his  partner  in  tra^e,  and  the  sur* 
plus  only  to  the  plaintifT. 

The  bill  prayed  that  the  indenture  of  May  1823  might  be  declared  to  be 
fraudulent  and  void,  and  be  delivered  up  to  be  cancelled  ;  and  thnt  the  defendant 
Dawson  might  apply  the  purchase- money  of  the  estate  according  to  the  trusts 
of  the  indenture  of  September  1821. 

All  persons  interested  under  both  deeds  were  made  defendants. 
*To  this  bill  the  defendant  Robinson  pleaded,  in  bar,  that,  by  a  cer-    [*530j 
tain  indenture,  bearing  date  the  24th  of  February  1824,  (being  after 
the  filing  of  the  bill)  made  between  the  defendant  Robinson  of  the  1st  part,  the 
plaintiflfof  the  2d  part,  and  John  Lindsay  Angus  of  the  3d  part,  it  was  agreed 
that  the  subject-matter  of  the  suit  in  chancery,  and  the  disputes  and  diflferences 
between  the  parties  respecting  the  same,  should  be  referred,  to  two  arbitra- 
tors/therein  named:  that  the  arbitrators  duly  made  their  award  in  writing,  on 
the  12th  of  July  1824.  and  thereby  confined  the  indenture  of  May  1823,  and 
nil  the  charges  and^  trusts  therein  contained,  except  those  for  securing  the 
payment  of  5l(M.  to  the  defendant  Robinson,  and  awarded  that  Robinson  hnd 
no  claim  upon  the  plaintiff  in  respect  of  that  sum,  or  any  part  of  it ;  and  they 
further  awarded  that  nothing  therein  contained  should  be  construed  to  preju- 
dice or  affect  the  right  of  any  trustee  under  the  indenture  of  the  2d  of  May 
1823  to  retain,  out  of  the  proceeds  of  any  sale  thereby  referred  to,  any  expenses 
which  he  or  they  were  or  was,  or  otherwise  might  be  entitled  to  retain  in 
carrying  such  sale  into  effect ;  that  the  said  John  Lindsay  Angus  was  entitled 
to  the  principal  sum  of  200/.  from  the  plaintiff,  with  interest  thereon  at  the  rate 
5/.  per  cent  per  annum,  to  be  computed  from  the  2d  of  May  1823  until  the 
same  should  be  paid  ;  that  the  said  principal  sum  and  interest  should  be  a  charge 
upon  the  messuage  and  other  hereditaments  comprised  in  the  indenture  of  the 
2d  of  May  1823,  and  be  paid  out  of  the  proceeds  of  the  sale  authorized  to  be 
made  by  an  indenture  of  release  therein  mentioned  of  the  same  messuage  and 
other  hereditaments  ;  that  the  plaintiff  and  the  defendant  Robinson  re- 
spectively,'and  their  respective  proper  ropreseniotives  •should,  at  iheir    [•SSl] 
own  respective  costs  and  charges,  make,  do  and  execute  all  such  deeds, 
matters  and  things  as  should  be  necessary  and  expedient,  or  as  the  counsel  of 
John  Lindsay  Angus,  his  executors,  administrators  or  assigns  should  require, 
to  make  such  last-mentioned  charge  available  j  that  the  plaintiff  should  forth- 
with cause  the  bill,  exhibited  by  him-  against  Robinson  and  others,  to  be  dis- 
missed ;  and  that  the  defendant  Robinson,  or  others  the  defendants  to  that  bill, 
should  consent,  at  his  or  their  own  expense,  that  the  bill  might  be  dismissed, 
without  any  costs  to  be  paid  to  them  or  any  of  them ;  and  that  the  costs  of  the 
reference  and  of  the  award,  amounting  to  97Z.  17*.  8rf.,  should  be  paid  by 
Robinson  and  the  plaintiff  in  equal  shares. 
Mr.  Heald,Bnd  Mr.  Skirrow,  for  the  plea  :— The  matter  pleaded  is  a  com- 
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plete  bar  to  the  suit  The  plaintiff  may  enforce  the  award,  at  law^  by  ati 
action  on  the  bond,  or,  by  an  attachment  in  the  court  in  which  the  award  hua 
been  made  a  rule. 

Mr.  Sugden,  and  Mr.  Garralt,  for  the  bill : — It  has  been  decided  that  a  plea 
18  not  the  proper  mode  of  using  such  maiter^s  a  defence.  Rowe  v.  Wood,{a) 
was  a  case  quite  similar  to  the  present.  It  was  there  held  that  an  agreement 
made  between  the  parties,  after  the  bill  was  filed,  could  not  be  pleaded  in  bar 
of  the  suit.  The  defendant  ought  to  apply,  by  motion,,  to  stay  proceedings  io 
the  suit. 

There  are  other  objections  to  the  plea : 
[*532]        *ls!.  It  does  not  sufficiently  aver  the  identity  of  the  various  instru- 
ments : 

2d.  The  award  is  bad  on  the  face  of  it ;  for  the  reference  was  only  between 
three  persons ;  whereas  this  bill  is  filed  against  other  persons,  who  have  sums 
charged  upon  the  estate  in  question:  and  k  prays  that  the  deed  of  1823  may 
be  set  aside  as  to  all  the  patties,  except  as  to  sums  actually  advanced  upon  it : 

3d.  This  id  a  pica  in  bar  to  the  bill.  But  it  is  settled  that  a  plea  of  any 
matter  subsequent  to  the  filing  of  the  bill,  should  be  a  plea  to  the  further  pro- 
secution of  the  suit.  The  difference  is  that,  by  a  plea  in  bar,  the  bill  is  dis« 
missed  with  costs,  whereas  the  award  is  that  it  should  be  dismissed  without 
costs. 

Mr.  SkirroWf  in  reply : — There  is  no  authority  for  the  position  that  pro- 
ceedings  in  the  suit  could  be  stayed  by  a  motion  in  such  a  c^se  as  this.  On 
the  contrary,  Hutchinson  v.  DodgBon^if))  is  an  express  authority  that  there 
must  be  a  plea,  and  that  a  motion  is  not  the  proper  course. 

The  Vice-chancellor  : — The  decision  of  the  arbitrators,  that  the  defendant 
Robinson  is  entitled  to  the  benefit  of  the  indenture  of  May  1823,  except  as  to 
the  sum  of  510/.,  cannot  conclude  this  suit,  which  is,  in  effect,  for  the  admin- 
istration of  the  trusts  of  the  deed  of  1821,  and  also  of  the  deed  of  1823.  And 
other  parties  besides  Robinson,  who  are  no  parties  to  the  award,  have 
[*633]  an  interest  in  ♦the  trusts  of  the  deed.  Yet,  if  this  plea  were  allowed, 
the  defendant  Robinson  would  no  longer  be  a  party  to  the  suit;  and, 
without  him,  the  court  would  not  have  power  to  administer  the  trusts' of  either 
deed.  For  this  reason  I  cannot  allow  this  plea ;  but  will  let  it  stand  for  au- 
swer,  with  liberty  for  the  plaintiff  to  except  to  it.  It  may,  however,  be  found, 
at  the  hearing  of  the  cause,  that  the  award  of  the  arbitrators  will  be  considered 
as  the  measure  of  the  right  of  the  defendant  Robinson,  and  that  the  plaintiff 
will  prosecute  the  suit  at  the  hazard  of  paying  those  costs  from  which  he 
would  be  protected  by  the  award,  if  he  had  acted  under  it.[l] 

(«)  1  Jac.  &  Walk.  315.    See  Turner  v.  Robinson^  ante,  1  vjI.  3.  (6)  2  Ana.  361. 

[1]  The  rule«  as  to  allowing  a  pica  to  stand  for  an  anawer,  are  thiu  etated  by  Chancellor  Wal. 
worth :  **  If  a  plea  contains  nothing  which  can  be  a  valid  defence  to  any  part  of  the  matters  which 
it  profeascB  to  cover,  it  will  not  be  allowed  to  eUnd  for  an  answer,  but  should  be  abeolulely  over. 
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1836.  19th  April  and  Ist  J  une  — Title  deede. — Vendor  and  purehaeer. 

If  a  vendor  retains  the  title  deeds,  and  covenants  for  further  assurance  only,  the  purchaser  may, 
under  that  covenant,  compel  him  to  enter  Into  a  covenant  for  production  of  the  deeds. 

The  bill  stated  indentures  of  lease  and  release,  dated  the  3d  and  4ih  of  No- 
vember 1818,  by  which,  in  consideration  of  170/.  the  defendant  conveyed  to 
the  plaintiff  a  piece  of  freehold  land,  and  covenanted,  with  the  plaintiff,  for  fur- 
ther assurance,  in  the  usual  nrianner ;  nanriely,  that  he,  the  defendant,  and  his 
heirs,  and  all  persons  lawfully  ctainning  or  to  claim  by, from,  under  or  intrust 
for  him  or  them,  should  and  would,  from  time  to  time,  and  at  all  times  there- 
after, upon  every  reasonable  request,  and  at  the  costs  and  charges  of  the  plain- 
tiff, his  heirs,  executors  or  administrators,  make,  do  and  execute,  or  cause  and 
procure  lo  be  made,  done  and  executed,  all  such  further  and  other  acts,  deeds 
and  assurances  in  the  law,  for  more  satisfactorily  assuring  and  confirming  the 
said  premises  thereby  released  and  conveyed  unto  and  to  the  use  of 
the  plaintiff,  *his  heirs  and  assigns  for  ever,  as  by  the  plaintiff,  his  heirs  [*534] 
or  assigns,  or  his  or  their  counsel  in  the  law  should  reasonably  be  de- 
vised, or  advised  and  required. 

The  bill  then  staled  that  this  piece  of  land  had  formed  part  of  a  larger  estate 
belonging  lo  the  defendant ;  that  no  title  deeds  relating  to  it  were  ever  delivered 
to  the  plaintiff,  nor  was  any  express  covenant  entered  into  for  the  production  of 
them:  that  the  plaintiff  had  since  sold  the  piece  of  land,  and  was  advised  that 
he  could  not  make  a  good  or  marketable  title  to  it  without  first  procurinrr  a 
covenant  from  the  defendant  for  the  production  of  the  title  deeds  ;  but  that  the 
defendant  had  refused  to  produce  them,  or  to  enter  into  a.  covenant  for  that 
purpose. 

The  bill  prayed  tlial  the  defendant  might  be  compelled  to  produce,  or  to 
execute  a  covenant  to  produce  the  title  deeds  in  question,  in  order  that  the 

ruled.  When  a  pica  is  allowed  lo  stand  for  an  answer,  it  is  determined  that  it  contains  matter 
which  if  put  in  the  form  of  an  answer,  wouI(^.  have  constituted  a  valid  defence  to  some  material 
part  of  the  matters  to  which  it  is  pleaded  as  a  t)ar,  but  that  it  is  not  a  full  defence  to  the  whole 
matter  which  it  professes  to  cover,  or  that  it  iu  informally  pleaded,  or  is  improperly  offered  as  a 
defence  by  way  of  plea,  or  Uial  it  is  not  properly  supported  by  answer.  If  a  simple  plea  to  tho 
whole  bill  unaccompanied  by  an  answer,  is  allowed  to  sund  for  an  answer,  witliout  reserving  to  the 
complainant  the  right  to  except,  it  is  to  bo  deemed  a  sufficient  answer,  though  not  necesMarily  a 
full  aud  perfect  defence  to  the  whole  bill.  But  if  the  plea  is  ordered  to  stand  for  an  answer  with 
liberty  to  except,  or  is  accompanied  by  an  answer,  which  will  enable  tlie  complainant  to  except 
without  such  Fpecial  leave,  the  master  upon  a  reference  of  the  exceptions  must  inquire  and  ascer- 
tain whether  the  bill  is  fully  answered,  taking  the  plea  as  a  part  of  that  answer ;  unless  the  court  in 
permitting  the  plea  to  stand  for  an  answer,  as  in  the  case  of  Kurby  v.  Toylor,  6  John.  Gh.  Rep.  254, 
declares  as  to  what  part  of  the  bill  it  is  a  good  defence.  The  court  however  sometimes  prohibits 
the  complainant,  from  calling,  upon  the  defendant,  by  exceptions  to  discover  particular  matters,  as 
to  which  ho  is  not  legally  bound  to  answer.**  Orcutt  v.  Orme,  3  Paige,  459.  Sec  further  Goodrich 
V.  Pendleton,  3  Johns.  Ch.  Rep.  394  Souzer  v  Dt  Meyer,  2  Paige,  574.  Leaeraft  v.  Demprey, 
4  Paige.  12i. 
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plaintiff  might  be  enabled  to  make  a  good  and  marketable  title  to  the  land*  the 
[ilatntiff  being  willing  to  pay  all  reasonable  costs  and  charges  for  the  same. 

The  defendant  put  in  a  general  demurrer. 

Mr.  K.  Parker,  for  the  demurrer,  insisted  that  the  plaintiff  had  made  no 
cnse  Tor  equitable  relief,  and  had  not  even  stated  that  the  defendant  had  the 
title  deeds  in  his  possession. 

Mr.  Stephenson,  for  the  bill,  insisted  that,  under  the  covenant  for  further 
assurance,  (he  plaintiff  had  a  right  to  call  upon  him  to  execute  a  covenant  to 

produce  the  title  deeds,  as  being  a  further  assurance. 
[*535]        *The  Vice-chancellor  seemed  inclined  to  think  that  the  case  made 
by  the  bill  was  not  sufficient ;  but  ordered  the  demurrer  to  stand  for 
judgment. 

The  Vice-Chancellor: — I  do  not  think  that  there  has  been  a  judicial  deci- 
sion upon  the  particular  point,  whether,  under  a  covenant  for  further  assurance 
in  a  conveyance,  a  new  deed  of  covenant  to  produce  title  deeds  may  be  re- 
quired. But,  whatever  doubt  there  may  be  upon  that  point,  this  bill,  stating 
that  the  plaintiff  has  re-sold  the  property,  prays,  alternatively,  either  a  new 
deed  of  covenant  to  produce,  or  the  actual  production  of  the  title  deeds,  to 
ennble  the  plaintiff  to  show  a  marketable  title  upon  his  re-sale.  The  defecd- 
aiJt%  title  deeds,  being  the  root  of  the  plaintiff's  title,  and,  in  that  sense,  n  sort 
of  common  property,(a)  I  strongly  incline  to  think  that  the  plaintiff  has  an 
equity  to  that  extent ;  and  I  am  informed  that  the  Lord  Chancellor  has  ex- 
pressed an  opinion  to  that  effect. 

Demurrer  overruled. 


r*536]  •Darthez  v.  Winter. 

1826.  26th  April.— D<6tor  and  eredU9r,-^Ex*cmtor^^Tru9t. 

A  debtor  to  ft  testator  cannot  maintain  a  bill  against  the  peraonal  reproaentative,  to  obtain  the  tfi- 
rectioM  of  the  coart  as  to  the  disposal  of  the  money  due  by  him,  and  to  restrain  an  action, 
brought  by  the  personal  representative,  to  recover  the  debt,  on  the  ground  that  the  debt  bad 
been  appropriated  by  the  testator  for  a  particular  purpose,  and^that  the  personal  representative 
intended  to  apply  it  for  parposes  not  warranted  by  the  will. 

In  January,  1810,  Francis  de  Rioboo,  late  of  Lima,  deceased,  remitted  20,* 
000  dollars  to  the  plaintiffs,  who  were  merchants  residing  in  London,  and,  at  the 
same  lime,  wrote  a  letter,  in  which,  after  advising  them  of  his  having  remitted 
the  20,000  dollars,  he  desired  them,  on  the  arrival  uf  the  dollars,  to  eflect  their 
sale  at  55.  or  upwards,  without  waiting  for  any  rise  in  the  price ;  and,  as  soon 
as  sold,  to  invest  the  proceeds  at  interest  on  good  security. 

The  dollars  were  duly  received  by  the  plaintiffs,  and  were  afterwards  sold 
by  ihcm  for  4.007/.  lis.  2d. 

Rioboo  died  shortly  after  the  dollars  were  remitted  to  the  plaintiffs,  having 

j(s)  Barehjf  v.  Raine,  ante,  vol.  1,  449. 
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made  bis  will^ dated  the  15th  or  June,  1619.  But  ihc  particulars  of  his  wiU 
were  not  known  by  the  plainttfls  imtil  long  after  the  two  letters  after  men- 
tioned had, been  received  by  them.  The  only  part  of  the  wilt  which  related 
to  the  dollars  was  as  follows :  '*  I  also  declare  that  I  have  remrittcd  to  Europe 
a  sum  of  40,000  hard  dollars,  in  specie*  for  the  purpose  of  being  laid  out  at 
interest,  in  convenient  securities ;  which  transaction  is  a  thing  well  known  to 
my  testamentary  executors,  and  which  I  require  to  be  considered  part  of  my 
property  and  eflects :  and  it  is  my  desire  that  the  sard  sum  of  40^000  dollars 
do  remain  pbced  at  interest  as  I  have  deternMned,  until  my  children  shaU 
have  attained  the  age  of  majority,  forbidding,  as  I  do  hereby  expressly 
forbid,  that  the  said  40fiQ0  dollars  be  *in  other  manner  disposed  of  so  [*537j 
long  as  my  said  children  shall  not  have  so  attained  the  age  of  majo- 
rity ;  and  that  the  interest  annually  produced  by  the  said  sum  be  added  to  the 
capital  to  bear  interest,  so  that  the  whole,  being  united,  may  form  one  capital 
only  for  producing  interest :  and  I  order  and  direct  that  my  executors  do  an- 
nually demand,  of  and  from  the  appointed  attorneys,  an  account  of  the  trana* 
action,  for  the  purpose  of  observing  and  fulfilling  all  the  clauses  contained  io 
this  my  testament.  I,  in  the  first  place,  name  and  appoint  as  my  executors 
my  wife  Dona  Ysabel  Dominguez  jointly  with  Don  Juan  Francisco  Glaricky 
whonov  M  hereinabove  mentioned,  I  appoint,  by  himself  only,  as  depository 
and  administrator  of  all  the  property  and  eftcts  which  I  shall  kave  behind 
me  at  my  death;  and,  on  default  of  him,  to  each  of  the  other  executors  in 
their  respective  succession ;  provided  that  it  be  perfectly  legal,  and  that  it  do 
BOt  clash  with  my  dispositions  contained  in  this  testament ;  in  the  second  place, 
Don  Francisco  Menendez ;  in  the  third  place.  Don  Julian  Parga ;  and,  in  the 
fourth  place,  Don  Francisco  Marino,  with  this  express  declaration,  thftt  each 
of  the  said  named  executors  shall,  in  his  regular  turn,  order  and  place,  do  and 
execute  the  functions  committed  to  his  charge,  eack  of  thcnr>  however  jointly, 
in  his  respective  succession  and  place,  with  my  said  wife ;  and  that  the  latter, 
jointly  with  them  in  the  first  place  named  executors,  be  considered  as  having 
the  entire  and  absolute  management  of  the  executorship ;  and  that  it  be  un« 
derstood  that  the  joint  community  of  management  do  pass,  on  default  of  Don 
Juan  Francisco  Clarick,  to  Don  Francisco  Menendez ;  on  default  of  this  latter, 
to  Dun  Julian  Parga ;  and,  in  default  of  them  all^  upon  Don  Francisco  Marino : 
but,  in  the  event  of  the  death  of  my  said  wife,  it  is  my  will  and  desire 
that  each  *of  the  persons  named  as  my  executors  in  commumty  with  [*588] 
her,  do  then  succeed  and  come  in  by  himself  for  the  executorship ; 
but  that,  in  such  a  ease  the  trusteeship  and  guardianship  of  my  minor  children 
do  devolve  to  Don  Francisco  Marino,  named  in  the  fourth  place  as  my  execu- 
tor, conferring  upon  them,  »II  and  each  of  them,  in  their  regular  order,  suc- 
cession and  place,  full  power  and  authority,  whenever  her  death  takes  place, 
to  assume  and  enter  into  possession  of  my  property,  and  to  dispose  thereof  in 
the  most  expedient  manner  in  conformity  with  my  will  and  desire,  as  express- 
ed respecting  the  same,  to  pay,  fulfil  and  observe  all  the  several  items  and 
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dispositions  which  I  commit  lo  their  charge ;  and  that  the  duration  of  their 
said  functions  be  for  one  legal  year,  and  for  any  longer  time,  as  may  be  necea- 
sary,  for  which  purpose  I  do  prolong  the  said  term.**  , 

By  the  40,000  dollars  mentioned  in  the  will,  were  meant  the  dollars  remitted 
to  the  plaintiffs,  and  some  others  wbich  had  been  remitted,  in  like  manner,  to 
some  other  merchants  in  London. 

In  December  1819,  F.  A.  ZavaJa,  who  had  recommended  Rioboo  to  remit 
the  dollars  to  the  plaintifls,  wrote  to  them  the  following  letter: — **  Lima,  20th 
December  1819.  Dear  Sirs, — Mr.  F..  Rioboo,  deceased,  particulaily  request* 
ed  of  rifid  that  I  should  take  care  of  the  destination  of  net  proceeds  of  20,000 
dollars  which  he  remitted  to  you  ;  and  it  being  his  wish  that  they  may  be  left 
in  your  hand.^s,  producing  an  interest,  until  the  minors  be  in  at^e  to  dispose  of 
them  to  their  advantage,  in  future  you  will  be  pleased  to  f«»|low  on  the  same 
the  directions  of  his  executors,  his  widow  and  Don  J.  F.  Clarick.     I  am,  dear 

sirs,  F.  A.  Zavala." 
[*530]  *And  J.  F.  Clarick,  about  the  same  time*  wrote  and  sent  to  the  plain- 
tiffs the  following  letter: — '*  Dear  Sirs, — Mr.  F.  Rioboo,  having  died, 
left  to  my  care,  as  first  executor  conjointly  with  his  widow.  Dona  Ysabel 
Dominguez,  all  his  property ;  in  consequence  of  which,  and  of  his  having  re- 
commended particularly  to  Don  F.  A.  Zavala  the  management  and  directions 
of  the  net  proceeds  of  the  20,000  dollars  which  he  remitted  to  you  on  board 
his  majesty's  ship  Blossom,  and,  it  being  his  wish  that  they  might  remain  )0 
your  haiids  at  interest  till  the  minors,  to  whom  they  belong,  be  enabled  to  dis- 
pose of  them,  meanwhile  you  will  be  pleased  to  communicate  on  this  matter 
with  me.  I  take  note  of  their  prcoeeds  reduced,  and  that  they  ai*e  invested  at 
an  interest  according  to  the  order  of  the  said  deceased  F.  Rioboo;  and  1  hope 
that  you  will  continue  giving  me  your  advices  as  to  their  production.  It  is 
convenient  that  you  should  not  say  how  or  by  which  way  you  became  pos* 
sessed  of  the  said  sums,  as  it  is  to  bo  inserted  in  the  inventory.  The  inclosed 
letter  is  from  our  Don  F.  A.  Zavala,  who  confirms  ivhat  I  havd  said  before. 
I  am,  dear  sirs,  J.  F.  Clarick.'* 

•   No  further  application  was  made  to  the  plaintiffs  respecting  the  dollars,  or 
their  proceeds,  till  the  time  after  mentioned. 

About  the  6th  of  July  1825,  limited  letters  of  administration  of  the  goods 
and  chattels  of  F.  do  Rioboo  were  granted,  by  the  prerogative  court  of  the 
archbishop  of  Canterbury,  to  the  defendant  Samuel  Winter.  Under  these  let- 
ters of  administration,  Winter  commenced  an  action  against  the  plaintifls,  in 
the  court'  of  king's  bench,  for  the  recovery  of  the  proceeds  of  the 
[*540]  ^dollars  and  interest.  In  order  to  show  his  title  to  receive  the  pro- 
ceeds of  the  dollar?,  and  the  purposes  to  which  they  were  intended  to 
be  applied,  he  produced  to  the  plaintiffs  copies  of  certain  proceedings  in  a  court 
of  justice  in  Lima,  consisting  (nnriongtt  others)  of  a  memorial  or  petition  pre- 
sented to  that  court  by  J.  F.  Clarick,  in  which,  after  stating  a  balance  of 
43,766  dollarst  5  reals,  and  6*8ths,  to  be  due  to  him  from  the  testator's  estate, 
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upon  his  account  as  executor  of  the  testator's  will,  for  moneys  expended  by  him 
in  the  maintenance,  education  and  clothing  or  the  widow  and  children,  he 
prayed  the  court  to  appropriate  and  allow  him«  in  payment  o(  the  balance  in 
his  Tavor,  the  40,000  dollars  then  in  the  hanc^s  of  the  mercantile  houses  in  Lon- 
don, setting  aside  the  prohibition  made  by  the  testator  in  his  will  as  above 
stated.  And  he  also  produced  a  copy  of  the  decree  of  the  court,  made  upoa 
the  petition,  as  follows :  **.  Lima,  the  lOih  September,  1824.  Having  seen  the 
preceding  acts,  coniaininj;  the  exposition  made  by  the  widow  of  the  late  Don 
Francisco  Rioboo  as  executrix,  guardian  and  trustee  of  her  minor  children,  and 
those-of  the  counsel  and  general  defender  of  minors,  and  taking  into  considera<- 
tion  that  the  political  events  of  the  time,  and  the  present  state  of  war»  which 
have  accrued  since  the  epoch  when  the  testator  made  his  will  and  testament, 
ftnd  have  paralyxed,  and  even  nearly  ruined,  the  considerable  funds  and  pro- 
perty  appertaining  to  the  estate  and  executorship,  that  the  same  have  hardly 
produced  sufficiency  for  .the  support  of  the  widow  and  her  minor  children,  to 
which  the  co-executor  himself  has  in  some  measure  contributed,  and  thereby^ 
in  some  measure,  has  been  occasioned  the  balance  presented  by  the 
account  exhibited  by  him  and  approved  of  on  the  part  *of  the  parties  [*641] 
concerned ;  the  oourt  does  pronounce  and  decide  that,  out  of  and  from 
the  capital  existing  in  London,  there  be  paid  to  the  said  executor,  in  part  pay- 
ment of  his  balance,  the  sum  of  12,000  dollars,  thus  far  setting  aside  the  prohi* 
bition  made  in  that  respect  by  the  deceased  testator,  in  clause  24  of  his  will 
and  testaments" 

The  bill,  after  stating  a9  above,  alleged  that  it  appearing,  from  the  proceed* 
ings  in  the  court  at  Lima,  that  the  balance  claimed  to  be  due  to  the  executor 
consisted,  in  part,  of  disbursements  to  which  the  40,000  dollars  mentioned  ia 
the  will  were  not  thereby  made  liable,  and  which  were  also  in  some  respects 
improper;  and  that  there  was  an  intention  to  apply  the  proceeds  of  the  dol- 
lars, or  some  part  thereof,  to  purposes  in  derogation  of,  or  inconsistent  with  the 
will,  the  proceeds  of  the  dollars,  if  paid  to  the  defendant,  would  be  applied 
contrary  to  the  directions  of  tlie  will  in  regard  to  the  40,000  dollars,  and  that, 
in  fact,  the  defendant  and  the  executor  intended  so  to  apply  those  proceeds, 
when  received  ;  and  that,  under  these -circumstances,  the  plaintiffs  were  doubt- 
ful whether  they  had  not  been  constituted  trustees  of  the  proceeds  for  the 
benefit  of  the  children  of  the  testator,  and  whether  the  court  at  Lima  had 
competent  jurisdiction  to  make  the  decree,  and  thereby  to  set  aside  the  testa- 
tor's will  to  the  extent  aforesaid  ;  and  whether  the  state  of  the  testator's  assets 
required  the  application  of  the  proceeds  of  the  dollars,  or  any  part  thereof,  to 
payment  of  the  demand  of  his  executor ;  and  whether,  from  the  tenor  of  the  let- 
ter  of  the  executor,  J.  F.  Clarick,  to  the  plaintiffs,  he  had  not  some  intention  to 
appropriate  the  whole  of  the  proceeds  to  his  own  use,  or  otherwise 
to  misapply  the  same ;  and  *whether  the  defendant,  under  the  limited  [*542] 
letters  of  administration  and  the  powers  aforesaid,  was  fully  autho- 
rized to  receive  those  proceeds;  and,  therefore,  the  plaintiffs  were  advised  that 
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they  could  not  safely  pay  the  proceeds,  or  otherwise  dispose  thereof,  without 
the  direction  and  indemnity  of  the  court.  The  bill  further  stated  that  the 
executors  of  F.  de  Rioboo,  and  all  his  children,  were  resident  in  South  Amq* 
rica.  It  prayed  that  it  might  be  declared,  by  the  court,  io  what  manner  th^ 
proceeds  of  the  20,000  dollars,  and  the  interest  thereof,  ought  to  be  applied, 
the  plaintiffs  being  willing  to  pay  and  dispose  of  the  same  accordingly  ;  and 
that  Winter  might  be  restrained  from  further  proceeding  in  his  action  at  law. 

The  defendant  Winter  demurred,  generally,  to  the  bill. 

Mr.  Hartf  and  Mr.  HuUf  in  support  of  the  demurrer : — This  is  a  bill  of  in- 
terpleader with  one  defendant  only.[l]  There  is  no  case  in  which  it  ha^been 
held  that  a  debtor  can  come  into  this  court,  admitting  that  he  is  a  debtor,  and  * 
alleging  as  a  reason  for  seeking  the  piotection  of  th&xourt,  that  some  person 
has  persuaded  him  that,  if  he  pays  the  debt  to  his  creditor's  personal  repre- 
sentative,  he  will  hereafter  be  damnified.  There  is  no  case  in  which  thia 
court  prevents  the  personal  representative  from  recovering  a  debt,  because 
there  is  an  outstanding  equity. 

Mr.  SMgdeMf  and  Mr.  SideboUom^  in  support  of  the  bill : — A  testator  may 
appropiate  part  of  his  personal  estate  for  the  benefit  of  certain  parties. 
[*543]    This  fund  was  ^appropriated  by  the  testator  in  his  lifetime,  and  by  the 
executors  after  his  death.     The  defendants  do  not  claim  in  the  cha- 
racter of  executors  the  whole  fund,  but  only  20,000  dollars  of  it;  and,  the  pur- 
pose for  which  it  is  intended  to  apply  them  is  in  direct  violation  of  the  will. 

The  Vice-chancellor  : — It  is  not  disputed  that  the  property  in  the  hands 
of  the  plaintiffs  is  vested  in  tl^e  defendant,  as  representing  the  executrix  and 
executor  in  Lima  :  but  it  is  suggested  that  the  executrix  and  executor  have  a 
purpose  to  apply  it  in  a  manner  not  warranted  by  the  will  of  the  testator.  In 
this  alleged  misapplication  the  plaintiffs  have  no  interest :  and  this  court  cannot, 
at  their  request,  take  upon  itself  the  administration  of  the  testator's  estate* — 
Let  the  demurrer  be  allowed. 
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TMUtor  deTised  hit  esUtM  at  6.  and  H.  to  truateea,  in  trust,  if  there  should  be  only  one  eon  of  D. 
who  ehotfld  attain  twentj.one,  fur  that  son,  and  in  cave  there  should  A  two  or  more  sodi  eons, 
in  trust  for  the  second  of  them,  and  fave  all  the  residue  of  hia  esUtea  to  trastoes,  in  trust  to 
•ell.  He  afterwards  drew  his  pen  through  the  trust  to  sell,  and,  by  a  oodieil,  declared  Uiai  h* 
intended  to  erase  the  direction  (o  sell  only:  he  then  gttwt  all  his  estates  to  the  son  of  D.  who 
should  first  attain  twenty^nc,  and  change  his  name  to  E.     D.  at  the  death  of  the  testator  had 

«    [t]  A  bill  of  interpleader  cannot  be  maintained  by  any  person  who  does  not  admit  a  title  m  two 
olaini^ts,  and  decs  not  aUosbew  two  claimants  in  existence  capable  of  iaterpleading ;  9  StofvV 
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•  WHi  who  wta  itill  an  infant,  and  afterwards  had  another  »on«  Held,  thai  the  codicil  revoked 
the  deviKe  of  the  8.  and  H.  eetales,  and  also  the  devise  of  the  residue  of  the  estates  to  the  truf 
taes ;  and  that  D.*s  eldest  son  took  aodor  this  eodicil  an  immediate  vested  interest,  in  both  the  es- 
tates of  which  the  testator  was  seised  at  the  date  of  his  will  and  those  he  parehased  afterwardb* 
and  eonseqttently  wai  entitled  to  the  rents  dorinf^  his  infancy. 

At  the  hearing  of  this  causij  the  the  Vice-Chancellor  directed  a  case  to  be 
stated,  for  the  opinion  of  the  judges  of  the  court  of  king^s  bench,(fi)  upon  six 
questions  as  to  the  construction  and  efTect  of  the  will  and  codicil  of  the  late 
George  Elwes,  esquire,  the  father  of  the  plaintiff,  Mrs.  Duftield. 

That  case  was  argued  at  the  sittings  after  Easter  term,  1825,  and  the 
judges  afterwards  certified  their  opinions  to  this  court.  When  the  case  was 
argued,  Mr.  and  Mrs.  DufReld  had  only  one  son,  but  they  had  nfier wards  a 
second  son  born  ;  and  a  supplemental  bill  was  filed  against  him.  The  cause 
now  came  on  to  be  heard  for  further  directions. 

Mr.  Sugden,  and  Mr.  Longley,  for  the  plaintiffs,  Mr.  and  Mrs.  DufBeld  : — 
The  certificate,  as  to  the  fifth  and  sixth  questions,  cannot  be  maintained.  It 
is  quite  clear,  when  the  nature  of  the  trusts  is  considered,  that  the  testator 
could  not  mean  to  give  either  the  South  wood  and  Haverhill,  or  the 
^Withersfield  estates,  to  the  trustees  during  the  period  from  his  [*545] 
own  death  until  a  son  of  Mr.  and  Mrs.  DufBeld  should  attain  the  age 
of  twenty-one  years. 

The  testator  could  not  mean  those  estates  to  be  sold  for  that  period.  The 
amount  of  the  surplus  rents  would  vary  according  to  the  demands  upon  them 
for  maintenaenc  ;  and,  therefore,  nobody  could  purchase  them.  It  is  quitd 
clear  that  the  devisee  cannot  claim  these  surplus  rents,  as  he  is  to  take 
nothing  until  he  attains  twenty-one.  The  consequence  is,  that  Mrs.  Duf- 
field  is  entitled  to  thsm,  as  part  of  the  testator's  real  estate  which  is  undis- 
posed of. 

Next,  the  Intermediate  rents  of  the  Withersfield  estate  are  not  affected, 
either  by  the  will  or  codicil,  singly,  or  by  both  of  them,  jointly.  Not  by  the 
will,  singly  ;  for  the  testator  was  not  seised  of  that  estate  at  the  date  of  his 
will :  not  by  the  codicil,  singly  ;  for  the  devise  in  it  is  clearly  an  executory 
one.  Stephens  v,  S(ephen8,{h),  Hopkins  v.  Hopkins,{c)  Bullock  v.  Sloncs,(d) 
in  which  case  Lord  Hardwicke,  C.  considered  it  quite  clear  that  the  interme- 
diate rents  would  have  gone  to  the  heir,  if  the  testator  had  not  directed  the 
devisee  to  be  brought  up.  Grants  case,{e)  Bate  v.  Amherst,(f)  Snow  v.- 
Tucker, (g)  Fearne's  Bssay,  400,  and  Posth.  Works,  191.  If  then  the  devfse  in 
the  codicil  be  executory,  the  devisee  cannot  be  entitled  to  the  intermediate 
rents,  as  he  is  to  take  no  interest  in  the  estates,  the  subject  of  the  devise,  be- 
fore he  attains  twenty-one,  and  changes  his  name  to  Elwes. 

•The  cases  in  which  the  devisee  takes  a  vested  interest  in  the  rents  [•SIO] 
and  profits,  are  either  where  he  is  a  certain  known  and  assignable  per- 

(a)  For  tho  nport  of  this  ewe,  «ee  3  Barn.  Sl  Cress.  705.  {b)  Ca.  Temp.  Talb.  328. 

(0  Ibid.  44.  .      (d)  3  Vex.  531«  («)  3  Leon.  36,  and  lU  Co.  50,  a. 

(/)  Sir  T.  Raymond,  83. '  (g)  1  Sid.  153. 
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son,  and  must  have  the  estate  if  he  attain  twenty-one  ;  or  where  the  estate 
is  given  over  in  case  of  his  death  under  twenty -one.  There  is  no  case  in  the 
books,  where  there  is  not  a  devise  over,  that  the  intermediate  rents,  go  to  the 
executory  devisee.  The  decision  in  Borasion's  ca9e{h)  turned  upon  the  ad- 
verbs or  time,  and  the  devisee  was  expressly  pointed  out  by  name.  One  or 
both  of  the  circumstances  above  mentioned  occurred  in  Bromfitld  v.  Crow 
der,(t)  Edmardi  v.  Hammond,{j)  Goodlitk  v.  WhUbtj,{k)  Doe  v.  LeaXl) 
Doe  V.  More,{m)  Doe  v.  iVoioc//,(n)  and  Warter  v.  Hntchinson^(o)  in  which 
last  case  there  was  a  present  devise  of  a  chattel  interest  to  trustees  until  John 
*  Warter  came  of  age.  In  the  present  case  a  double  qualificaiion  is  required  ; 
not  only  that  the  devisee  should  attain  twenty-one,  but  that  he  should  also  take 
the  name  of  El wes ;  and  there  is  no  devise  over. 

Lastly,  the  intermediate  rents  cannot  be  affected  by  the  will  and  codicil 
jointly :  for,  if  a  testator  assumes  to  dispose  of  an  estate  by  a  codicil,  no  de- 
vise in  his  will  can  be  called  in  aid  of  that  disposition.  But  the  codicil  does 
not  confirm  the  will,  generally,  but  only  ^  except  as  is  belbre  excepted."  And, 
although  a  codicil  is  in  general  a  republication  of  the  will,  its  operation  will  be 
limited  if  such  appear  to  have  been  the  testator's  intention.  CountesM 
[♦547]  of  Sirathmore  v.  Bou>es,{p)  *Drinkwater  v.  Falconer,{q)  Crosbie  v. 
MacDouaU{r)  Holder  v.  HowelL{s) 

Mr.  HarU  and  Mr.  Pemberton,  for  the  defendant,  George  Thomas  Warren 
Hastings  Dufiield,  the  eldest  son  :-^The  eldest  son  is  as  much  interested  as  the 
heir  at  law  is  in  contending  that  the  certifioate  is  wrong,  so  far  as  it  gives 
the*  surplus  and  intermediate  rents  to  the  trustees.  Then  the  question  is^ 
whether  those  rents  are  a  resulting  trust  for  the  heir,  or  go  to  the  person  to 
whom  the  estate  is  devised.  The  courts  strongly  incline  to  hold  that  those 
rents  go  to  the  devisee.  All  the  authorities  upon  the  subject  were  before  thie 
court  in  the  case  of  Warier  v.  Hutchinton^  and  are  referred  to  in  the  argu- 
ments, in  the  court  of  king's  bench,  of  the  case  stated  in  this  cause  for  the 
opinion  of  that  court. 

Mr.  Home,  and  Mr.  Newland^  appeared  for  the  testator's  widow,  who  had 
no  interest  in  the  rents  in  question, 

Mr.  West,  for  the  daughters  of  Mr.  and  Mrs.  Duffield : — The  devise  in  the 
codicil  is  executory.    There  is  no  case  where  a  gift,  made  upon  a  double  con- 
^tingency,  has  been  held  to  create  a  vested  estate.     There  is  a  difference  be- 
tween a  devise  to  take  effect  upon  an  event  which  must  take  effect  if  the 
devisee  lives,  and  one  which  may  not  take  effect  at  all,  such  as  mar- 
[•548]    riage.    Atkins  v,  Hiccocks.{t)     As  the  testator  directed  the  •rents  of 
the  estates  devised  to  his  son  to  be  applied  by  the  trustees  for  his 

(X)  S  Co.  19.  a.    (01  N.  R.  813.    0)  3  Show.  398 ;  S.  C.  3  Ley.  138,  and  1  N.  R.  334,  in  note 
(*)  1  Burr.  928.  (/)  3  T.  R.  41,  (m)   14  Etst,  601. 

(«)  1  M.  dt  S.  837<  and  tee  Randoll  ▼  Doe,  5  Dow.  903.  (o)  1  B.  ^  C.  721. 

(p)  7  T.  R.  462,  and  2  Boi.  dt  Pol.  500.  (q)  9  Vm.  696, 

(r)  4  Vol..  610.  W  8  V«^  97.  •         (i)  1  Atk.  500l 
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maintenance*  it  ib  evident  that  he  did  not  intend  thos^ rents  to  go  to  the  son. 
The  codicil  was  a  republication  of  the  will,  so  as  to  make  the  intermediate 
rents  of  the  Withersfield  estate  pass  by  it.  Doe  v.  MeredUh,(v)  PigoU  v. 
W  alter  ^{w)  Huhne  v.  Hey  gate,  (x) 

Mr.  Pemberton^  in  reply : — The  court  of  king's  bench  has  held  that,  under  the 
devise  in  the  codicil,  both  the  estates  which  the  testator  was  seised  oFat  the  date 
of  his  will,  and  those  which  he  purchased  afterwards,  passed  to  the  eldest  son ; 
but  that,  as  to  both  classes  of  estates,  the  intermediate  rents  went  to  the  trus- 
tees. It  is  impossible  to  maintain  this  .opinion.  It  may  be  questioned  whether 
the  codicil  was  not  a  revocation  of  the  devise  to  the  trustees  of  the  estates 
which  the  testator  was  seised  of  at  the  date  of  his  will ;  for  by  the  codicil  he 
makes  an  express  devise  of  all  his  estates,  which  is  inconsistent  with  the  de- 
vise in  his  will.  The  erasure  was,  in  point  of  fact,  more'  extensive  than  the 
testator  intended  it  to  be«  as  it  covered  a  direction  to  get  iathe  outstanding 
personal  estate.  This  accounts  for  the  necessity  of  making  the  introductory 
declaration  in  the  codicil,  as  to  the  erasure.  The  testator  intended  the  erasure 
to  extend  to  his  real  estates  only,  and  not  to  his  personal  estate ;  and  the 
reason  why  he  did  not  strike  out  the  devise  to  the  trustees  altogether  was, 
that  he  could  not  do  so  without  striking  out  that  part  which  related  to  the 
personal  estate.  The  purposes  for  which  the  real  estates  were  de- 
vised to  the  thistees  were  to  sell  and  pay  *debts,  &c.  By  the  codicil,  [*^'549] 
he  says  that  he  does  not  mean  his  real  estates  to  be  sold,  but  to  go 
to  the  eldest  son  of  Mrs.  Duffield.  It  would  be  singular,  then,  to  hold  that 
the  testator  meant  the  devise  to  the  trustees  to  remain,  when  the  purposes  for 
which  that  devise  was  made  were  revoked  by  the  codicil.  At  all  events,  if 
that  devise  was  not  revoked,  the  trustees  hold  the  estates  for  the  persons  to 
whom  they  are  given  by  the  codicil. 

It  was  said,  by  the  counsel  for  the  plaintifTs,  that  all  the  decisions  in  which 
the  devisee  was  held  to  take  an  immediate  vested  interest  depended  upon  the 
adverbs  of  time,  *'  when,  then,  until,"  &c.  being  used.  But  this  is  contrary 
to  the  fact.  Those  adverbs  did  not  occur  in  the  cases  of  Edwards  v.  Ham* 
mondf  (which  was  the  first  case  that  was  decided  after  Boraston^s  case,) 
Bromfield  v.  Crowder,  Spring  v.  C<8sar,(y)  or  Doe  v.  Nowell.  In  this  last 
case  there  was  nothing  given  to  any  person  then  in  ejie,  but  only  to  a  person 
who  should  answer  a  particular  description  at  a  particular  period.  Snow  v. 
Tucker  does  not  support  the  position  for  which  it  was  cited.  Grant's  case(z) 
does  not  apply.  There  Grant  devised  to  his  wife  for  life,  and  when  J.  6. 
came  to  his  age  of  twenty-five  years,  then  that  he  should  have  the  land  in  fee.  J. 
6.  levied  a  fine  of  the  land  to  A.  B.  before  he  attained  twenty-five,  and  after- 
wards attained  twenty*five,  and  then  died ;  and  it  was  held  that  his  heir  was 
barred  by  the  fine.  Now  it  is  obvious  that  this  decision  proceeded  not  on  the 
ground  that  Grant  did  not  take,  but  that  he  did  take  a  vested  interest  in  the  land. 

(e)  9  M.  &  &  5.  (10)  7  Ves.  98.  (x)  I  Mer.  185.  (y)  I  RoIPi  Ab.  415. 

(s)  Reported  Cto^  Elii.  133,  by  U19  osme  of  Johmn  ▼.  GakrUl  •md  Beliam^, 


551  CASES  IN  CHANCERY. 

1836.— Duffield  t.  EIwm. 

[•550]  •Mr.  Fearnt?«  opinion  that  has  been  referred  to,  is  directly  contra- 
dicted by  the  subsequent  authorities.  It  rests  upon  the  ground  that 
the  devise  is  immediate,  and  not  in  remainderi  and  that  there  is  no  intermediate 
disposition  of  the  rents  until  the  period  arrives  when  the  estate  is  to.  vest  in 
possession.  This  is  contrary  to  Bromfield  v.  Crowdery  Doe  v.  Nowell,  and 
Doe  v.  Moore,  where  Lord  Ellenborough,  C.  J.  expressly  says  that  those  cir* 
cumstances  make  no  diflerence. 

Then  with  respect  to  the  argument  founded  on  there  being  a  devise  over. 
It  is  saifl  that  such  a- devise  has  been  found  in  every  case  where  the  devigee 
was  held  to  take  an  immediate  vested  interest.  If  a  testator  intends  an  estatd 
to  go  over  if  a  particular  event  does  not  happen,  he  must  express  to  whom  it 
;s  to  go,  unless  he  intends  the  heir  to  take  it.  But  unless  the  devise  over  is 
to  the  heir,  so  as  to  show,  by  implication,  that  the  heir  is  not  to  take  sooner, 
what  possible  difference  can  it  make  f  But  in  fact  the  authorities  do  not  war* 
rant  the  assertion.  In  the  very  first  case  that  introduced  the  law,  Borastan*9 
tase,  there  was  no  devise  over.  Nor  was  there  arry  such  devise  in  Edward» 
T.  Hammond,  Spring  v.  Ccesar,  Ooodtitk  v.  Whiiby,  ManfieU  v.  Dugard^(a) 
or  in  Doe  v.  Lea.{h)  Many  other  cases  are  collected  by  Mr.  Fearoe,(c)  and 
it  is  remarkable  that  he  never  once  refers  to  the  circumstance  of  a  devise  oyret 
as  niaterial  either  way ;  nor  is  it  relied  on  in  any  of  the  judgments  in  the 
cases  referred  to,  although  it  is  in  some  of  the  arguments.  But  suppose 
f*651]  that  circumstance  were  of  any  weight,  it  might  be  fairly  said  *to  oc- 
cur in  this  case  ;  for  what  real  distinction  is  there  between  a  devise 
tt>  the'first  son  who  attains  twenty-one  and  takes  the  name  of  Elwes,  and  one 
to  the  eldest  son,  and  if  he  did  not  attain  that  age  and  take  the  name,  then  to 
the  second  son  T 

It  is  next  said  that  there  is  a  distinction  between  a  devise  which  Is  to  take 
effect  upon  an  event  which  must  happen  if  the  devisee  lives,  on  his  attaining 
the  age  of  twenty-one,  and  one  upon  an  event  which  may  not  happen,  as  his 
taking  a  particular  name ;  and  for  this  Atkins  v.  Hiccocks  was  cited,  which 
was  a  bequest  to  a  daughter  when  she  should  marry.  Now  an  event  must  be 
either  certain  or  contingent.  Driver  v.  Fyank.(d)  It  cannot  be  more  or  less 
contingent,  though  it  may  be  more  or  less  probable.  The  rule  is  to  collect  the 
intention  of  the  testator  by  looking  at  the  whole  will.  Now  is  the  direction, 
that  the  devisee  shall  take  the  testator's  name,  sufficient  to  make  the  court 
conclude  that  the  testator  did  not  intend  him  to  take  an  immediate  interest, 
when  every  other  provision  in  the  will  is  in  fiivor  of  such  intention  T  His 
taking  the  name  if  h^  does  attain  twenty-one,  is  much  more  probable  than 
his  living  to  be  twenty-one  at  all.  The  case  referred  to,  and  all  the  reasoning, 
proceed  solely  on  principles  applicable  to  personal  estate.  The  coastructioQ 
of  a  win,  with  respect  to  real  estate,  is  directly  opposed  to  the  construction  as 
to  personal  estate.    Doe  v.  Moore  ;  Hanson  v.  Orahnm.{e)    However,  if  Al- 

(«)lEq.Ab.  195.  (6)3T.R.41.  (c)  Sw  Cant.  Hem.  941,  •!  Aj. 

(tf)3BI.4p8.85.  («)6Vm..999. 
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kins  V.  HiccQcks  had  related  to  real  eslatei  neither  the  decisioni  nor 
the  reasoning  on  which  it  waa  foundedi  would  have  applied ;  ^for  it    [*552] 
proceeded  on  th^  nuoim,  **  die$  inc&rius  cmditionem  faciiJ*    The 
legacy  was  not  given  at  a  particular  time*  if  the  legatee  should  marry ;  but  ~ 
when  she  should  marry  with  the  consent  of  her  brothers.    Here  there  is  no 
uncertainty  as  to  the  time.    The  changinjf  the  name  is  as  fixed  in  point  of  time 
as  the  attaining  twenty-one.    As  soon  as  the  grandson  attains  twenty-one 
be  is  to  take  the  name.    This  was  the  main  ground  for  holding  the  eatate 
vested  in  Spring  ▼.  Caesar,    The  payment  or  non  payment  of  the  money 
was  contingent,  but  a  time  was  fixed  for  the  payment  |o  be  made.    In  At* 
kins  V.  Hiccocks  nothing  could  be  more  uncertain  than  the  event,  or  the 
time  at  which  it  was  to  take  place.    It  did  not  depend  upon  the  legatee.    It 
was  uncertain  when  she  would  iparry,  whether  she  ever  would  have  an  op- 
portunity of  marrying,  or  whether  she  could  obtain  the  consent  of  her  brothers 
if  she  did  marry.    The  taking  the  testator's  name  is  in  fact  no  contingency; 
It  is  merely  an  obligatioo  which  be- imposes  oo  the  pexsoe  who  is  the  object  of 
bis  bounty. 

The  Vice-Chaocellor,  at  the  conclosion  of  the  reply,  observed  that  the  sect 
ond  son  had  a  material  interest  in  the  surplus  rents  of  the  Southwood  Park 
estate,  and  desired  that  some  counsel  might  be  instructed  to  appear  for  him. 

1st  June. — Accordingly,  on  this  day,  Mr.  Rosm  appeared  for  the  second  son, 
and  contended  that  the  second  son  was  entitled  to  the  surplus  renta;  for  as 
soon  as  he  was  born  he  took  a  vested  interest.  Bromfitld  v.  Crawd»r^{J)Do9 
V.  Moore,  Doe  v.  Nowell^  and  the  observations  of  IXimpier,  J.  in  Driver  v. 
Frank. 

•The  Vice-Chanobllob  : — The.  judges  of  the  king'a  bench  have  [*558} 
certified  their  opinion  that  the  surplus  rents  and  profits  of  the  freehold 
and  copyhold  estates  at  Southwood,  and  of  the  freehold  farm  at  Haverhill,  de* 
vised  by  the  will,  after  providing  for  the  maintenance  of  the  devisee  thereof^ 
belong,  at  law,  to  the  surviving  trustee  ;  and  this  opinion  cannot  be  questioned, 
since  the  trustees,  in  order  to  provide  for  such  maintenance,  must  necessarily 
be  in  the  receipt  of  the  rents  and  profits.  The  question  who  ia  equitably  en- 
titled to  such  surplus  rents  and  profits  remains  for  the  coosideratioD  of  this 
court. 

The  devise  in  question  is,  in  case  there  shall  be  but  one  sod  of  Mr.  and  Mr8% 
Duffiold  who  shall  attain  the  age  of  twenty-one  years,  upon  trust  for  auch  8od» 
his  heirs  and  assigns  for  ever:  and,  in  case  there  shall  be  two  o?  more  sons 
of  Mr.  and  Mrs.  Dufficld  who  shall  attain  the  age  of  twenty-one  years,  then  in 
trust  for  the  second  of  such  sons,  his  heirs  anj  assigns  (or  ever.  At  the  death 
of  the  testator,  Mr.  and  Mrs.  Duffield  had  only  one  son,  and  four  daughters; 
the  question  is,  whether  the  only  son  then  took  a  present  vested  interest,  sub* 
jcct  to  be  divested  by  his  death  before  twenty-one^  or  by  the  birth  of  anothei 
ion,  or  whether  tiie  estate  was  to  remain  in  coatingeAcy  till  there  was  no 

(/)  I  N«w  Rep.  3ia 
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possibility  of  another  son,  or  until  a  second  son  attained  twenty-one.  la 
Bromfieli  v.  Crawder^  and  the  Well  known  cases  of  that  class,  the  estate* 
which  was  held  to  be  vested,  was  to  belong  to  another  persoti  upon  one  event 
only,  nannely,  the  death  of  the  taker  before  he  attained  twenty-one.    But  here 

there  were  two  events,  by  either  of  which  the  estate  was  to  belong  to 
[*554]    another  person,  namely,  by  the  death  of  the  only  son  before  he  *attaiii- 

ed  twenty-one,  or  by  the  birth  of  another  son  \  and  so  far  this  case 
appears  to  be  new  in  circuRMtance.  This  doctrine  of  estates  vesting  subject 
to  be  divested  upon  a  subsequent  event,  ib  not  confined  to  cases  where  the 
subset)uent  event  is  that  the  party  attains  twenty-one.  In  Bpring  v.  CcBsar, 
in  Roll's  Abridgment,  which  was  cited  in  the  agument,  a  fine  was  levied  to  the 
use  of  A.  and  his  heirs,  ifB.  did  not  pay  him  20$.  on  the  10th  of  September, 
and  if  B»  did  pay  it  accordingly,  then  to  the  use  of  A.  for  lif6,  remainder  to  B. 
and  his  heirs,  and  it  was  held  that  A.  took  a  vested  fee,  subject  to  be  divested 
by  B.'s  subsequent  payment.  As  the  same  doctrine  is  to  be  applied,  tliere- 
fore,  where  the  subsequent  event  is  other  than  the  taker's  death  before 
twenty-one,  it  is  difficult  to  find  a  principle  why  another  event  for  divesting 
the  estate  may  not  be  superadded  to  the  event  of  the  taker*s  death  before 
twenty-one.  And  I  consider  the  present  case,  as  to  these  surplus  rents,  to  be, 
in  efiTcct,  decided  by  Bromfield  v.  Crawder,  and  that  class  of  cases,  and  that 
here  the  only  son,  at  the  death  of  the  testator,  took  a  vested  interest,  subject  to 
be  divested  by  his  death  before  twenty-one,  or  by  the  birth  of  another  son. 
Another  son  has  since  been  born,  and  the  estate  of  the  only  son  is  now  divest* 
ed,  subject  however  to  be  revested  if  no  other  son  should  attain  twenty-one. 
The  judges  of  the  king's  bench  have  certified  that  the  estates  purchased  aflef 
the  will  pass  by  the  codicil  to  the  first  son  of  Mrs.  Duffield  who  shall  attain 
twenty-one  and  change  his  name  to  Elwes,  They  subsequently  certify  that 
the  intermediate  rents  and  profits  of  the  testator's  real  estates,  which  are  de- 
vised by  the  codicil  to  the  first  son  of  Mrs.  Duffield  Who  shall  attain  twenty- 

one  and  change  his  name  to  Elwes,  until  such  events  take  place,  shall 
[♦556]    belong  to  •A.  Chambers,  the  surviving  trustee  under  the  will.    There 

appears  some  inaccuracy  of  expression  here.  If  it  be  meant  that  the 
after- purchased  estates  pass  by  the  codicil,  inasmuch  as  the  codicil  operates  as 
a  republication  of  the  will,  then  it  would  seem  more  accurate  to  say  that  those 
estates  pass  by  the  will.  If  they  do  not  pass  in  consequence  of  the  republi- 
cation of  the  will,  but  by  the  force  of  the  codicil  alone,  then  such  rents  and  pro- 
fits cannot  belong  to  the  surviving  trustee  under  the  will.  By  the  will,  the 
residuary  freehold  estates  of  the  testator  are  given,  with  all  his  residuary  pro- 
perty, to  trustees,  to  be  sold,  and  the  produce  of  the  sale  is  directed  to  be  ap- 
plied in  the  manner  therein  stated.  By  the  pen  lines  drawn  through  this  part 
of  the  will,  and  by  the  codicil,  the  power  of  sale  of  the  freehold,  which  is  given 
by  the  will  to  the  trustees  is  expressly  revoked  :  and,  by  the  codicil,  the  testator 
maker  a  new  disposition  of  all  his  freehold  property,  lands,  tenements  and 
hereditaments,  to  the  first  son  of  his  daughter  who  shall  attain  twenty-one  and 
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change  his  name  to  Etwes.  And  this  new  disposition,  being  totally  inconsistent 
with  all  the  trusts  of  the  will  as  to  the  freehold,  it  appears  to  me  that  the  better 
decision  is,  that  the  codicil  wholly  revokes  the  devise  in  the  will  of  the  free-* 
hold  estate  to  the  trustees,  and  that  the  first  son  of  Mrs.  Duffield  who  shall 
attain  twenty«»one,  and  change  his  name  to  Elwes,  takes  not  an  equitable 
estate  through  the  trustees  named  in  the  will,  but  a  legal  estate,  by  force  of 
the  codicil  alone ;  and  consequently  the  intermediate  rents  and  profits  of  (he 
freehold  estates,  if  they  pass  by  the  codicil  only,  cannot  belong  to  the  surviving 
trustee  under  the  will.  Whether,  howeveri  this  son  takes  a  legal  or  an 
equitable  estate  in  the  freehold,  the  ^question,  as  to  the  beneficial  inte-  [*556] 
rest  in  the  intermediate  rents  and  profits,  will  be  the  same.  Here 
the  testator  directs  that  the  son  of  Mrs.  Duifield  who  shall  first  attain  twenty- 
onC)  shall)  on  attaining  such  age,  change  his  name  to  that  of  Elwes,  and  then 
the  devise  is  to  the  said  son  of  his  daughter,  on  his  attaining  his  age  of  twenty- 
one  and  changing  his  name  to  Elwes.  If  the  devise  had  been  to  the  son  of 
Mrs.  Duflield  who  shall  first  attain  twenty-one,  without  more,  there  could  be 
no  question  that  the  only  son  would  take  a  vested  interest,  subject  to  be  divest- 
ed by  his  death  before  twenty-one;  and  I  am  of  opinion  that  the  additional 
words  as  to  changing  his  name  made  no  difference.  If  words  of  condition, 
they  are,  necessarily,  words  of  conditicJn  subsequent;  but,  there  being  no 
devise  over,  they  are  rather  to  be  considered  as  words  of  recommendation. 

Let  it  be  declared,  therefore,  that  not  the  surviving  trustee  under  the  will, 
according  to  the  opinion  of  the  king's  bench,  but  the  eldest  son  of  Mrs.  Duf- 
field, is  now  entitled  to  the  rents  of  the  estates  devised  by  the  codicil  to  the 
son  of  Mrs.  Duffield  who  shall  first  attain  the  age  of  twenty-one  years  and 
change  his  name  to  Elwes ;  with  liberty  to  any  party  interested  to  apply  in 
case  of  his  death  before  twenty -one. 


•Smith  v.  Nblaow.  [•SSI] 

1896,  U5th  Felmiary,  and  5th  Miy— F«iMbr«i«i|mrcAtfitr-.CMft. 

A  purchMer  under  a  decree  la  entitled  to  the  coaU  when  the  maiter  teporta  againat  ika  title,  al« 
though  there  is  no  fund  in  court 

Upon  a  sale  under  a  decree,  the  usual  reference  of  title  was  made  to  the 
master.  He  reported  against  the  title*  The  purchaser  now  moved  for  the 
costs  of  the  reference,  there  being  no  fund  in  court. 

Mr.  Tinnepf  for  the  purchaser,  cited  Reynoldt  v.  Blake.(a) 

Mr.  Treslove,  contra,  cited  Lechmere  v.  Brasier.Qf) 

The  case  stood  over  for  inquiry  into  the  practice. 

The  Vice-chancellor  stated  that  it  appeared  that  the  cases  were  not  uni* 

(a)  Ante,  117.  (&)  3  Jae.  k.  Walk.  387. 

Vol.  ir.  40 
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form  ;  and  thai  il  was  not  consisienl  wiih  principle,  that  the  right  of  the  pur- 
chaser to  be  indennnified  for  expenses  improperly  occasioned  to  him  by  the 
iruit,  should  depend  npon  the  cireuinslance  whether  there  did  or  not  happen  \a 
be  funds  in  court  at  the  time  of  the  master's  report ;  and  he  ordered  the  costs 
to  be  paid  by  the  plaintiff  to  the  purchaser,  without  prejudice  to  the  question 
how  such  costs  should  ulirmaiely  be  satisfied. 


[*558]  ^OXENFORTH  V.  CaWKWELL. 

1836,  SGth  April,  and  9d  May.— DeviM.— CopyAoU.    ' 

Devise  of  **t]l  my  freeliold  and  copyhold  menuagrcs,  iLcthe  copyhold  parts  thereof  haTJog  bees 
daly  surrendered  to  the  uses  of  this  my  will,**  passes  unsarrendered,  as  well  as  snrreDdered  copy- 
holds. 

A  TESTATOR  who  was  seised  of  certain  copyhold  estates,  part  of  which  he 
had  surrendered  to  the  use  of  his  will,  and  other  part  of  which  he  had  not  so 
surrendered,  devised  as  follows :  *'  And  as  to  all  and  every^of  my  freehold, 
copyhold  and  leasehold  messuages,  lands,  tenements  aiid  hereditmentSt  what- 
soever and  wheresoever  situate,  not  hereinbefore  given,  devised  or  bequeathed, 
the  copyhold  parts  thereof  having  been  duly  sorrendered  to  the  uses  of  this 
my  will,  I  give,  devise  and  bequeath  the  same  unto  my  nephews,  W.  C.  and 
E.  O.  their  heirs,  executors,  administrators  and  assigns,  according  to  the  nature 
and  quality  thereof,  respectively,  in  equal  shares.'' 

The  question  was,  whether  the  unsurrendered  copyhold  passed  under  this 
devise  to  the  two  nephews. 

Mr.  Horite,  and  Mr.  Pemherlon,  for  the  plaintiff,  contended  that  it  dfd  not 
pass,  and  cited  Gascoigne  v.  Barker  ;(a)  Wibon  v.  Mount  ;(b)  Blunt  v.  Clitke- 
row.{c) 

Mr.  Hart,  and  Mr.  Wakefield,  for  the  defendant,  relied  on  Banks  v.  Den- 
shaw  ;{ft)  Rumbold  v.  Rumbold  ;{e)  Strutl  v.  Finch.(J) 
[•660]  ♦The  VicbChancbllor  :— The  single  question  is,  whether  the  ex- 
pressions  used  by  the  testator  manifest  an  intention  that  all  his  copy- 
holds should  pass,  or  that  such  of  his  copyholds  only  should  pass  as  he  had 
surrendered  to  the  use  of  his  will.  The  expression,  **  the  copyhold  parts 
thereof  having  been  duly  surrendered  to  th^  uses  of  this  my  will,**  considered 
in  its  natural  sense,  simply  affirms  that  he  had  surrendered  to  the  use  of  his 
will  all  the  copyhold  part  of  his  gift,  namely.  "  all  hrs  copyhold  lands,  tene- 
ments and  hereditaments,  whatsoever  and  wheresoever  situate,  not  thereinbc- 
fore  devised  ;•*  and  because  he  happened  to  be  tn  one  particular  mistaken  in 
the  fact  affirmed  by  him,  I  caDoot  therefore  assume  that  he  had  an  intention 

(«)«Atk.8.  (&)3Vea.l91.  (c)  10  Vee.  589. 

(tf)  3  Atk.  585,  and  1  Vex,  63.  (e)  3  Ves.  65.  (/)  Ante,  299. 
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which  is  neither  warranted  by  the  particular  expression  relied  upon,  nor  re- 
concileable  to  the  other  parts  of  the  will* 

I  agree  that  there  is  a  great  resemblance  between  this  case  and  the  case  of 
Wilson  V,  Mount ;  but  there  is  a  difference  in  the  language,  and  the  expres- 
sion here  used  is  less  susceptible  of  a  restrictive  sense.  Lord  Alvanlcy.  had 
great  difficulty  in  coming  to  his  conclusion  in  Wihon  v.  Mount,  but  considered 
himself  as  yielding  to  authority,  and  his  decision  has  not  given  universal  satis- 
faction.  Applying  to  this  case,  as  I  must  do,  the  general  principles  of  con- 
struction, I  am  bound  to  declare  that  it  was  the  intention  of  this  testator  that 
all  his  copyhold  estates  should  pass. 


•Watkins  d.  Stone;  [•660J 

1826.  3lBt  May,  and  12th  July.— Pfcaclin^. 

One  of  the  dorendants  to  a  hill  by  tenanta  in  tail  tor  redemption  of  an  estate,  havini^  pot  in  a  plea 
of  a  ane  leried  of  part  of  the  eeUte  aYerring  that  the  part  ineladed  in  the  lino  was  the  only  part 
of  the  estate  m  which  the  defendant  claimed  any  interest,  and  accompsnied  by  an  answer  ad- 
mittingr  the  possession  of  title  deeds,  dbe. :  held,  that  the  pica  was  overruled  by  the  answer. 

Thb  bill  Stated  that,  in  1755,  Elizabeth  and  Letitia  Hughes  were  seised  in 
fee  of  certain  real  estates  in  the  county  of  Monmouth,  called  Geliy  Vawr, 
Gelly  Vach,  The  Pant,  and  The  Packhorsc,  subject  to  a  mortgage  in  fee  to  one 
Robert  Lucas,  for  securing  1,500/.  and  interest:  thai,  in  January,  1755,  Wil- 
liam Watkins,  the  plaintiff's  grandfathor,  agreed  to  purchase  this  properly  for 
2,480/.  IOjp.;  and  thereupon,  by  indentures  of  lease  and  release,  dated  the 
27ih  and  29th  of  January,  1755,  an  1  made  between  E.  and  L.  Hughes  of  the 
one  part,  and  Watkins  of  the  other  part,  the  estates  were  conireyed  to  him  in 
fee  simple:  that,  by  indentures  of  lease  and  release,  dated  the  24lh  and  25th 
of  April,  1755,  made  between  Watkins  and  Philadelphia  his  wife,  of  the  first 
part,  Ann  Constable,  who  was  described  as  sister-in-law  of  Philadelphia  Wat- 
kins, of  the  second  pjart,  and  Thomas  Symons,  of  the  third  part,  after  reciting 
the  purchase  and  conveyance  to  Waikins,  and  that  080/.  10s.,  part  of  the  pur- 
chase money,  had  been  advanced  by  Ann  Constable,  upon  condition  that  the 
estates  should  be  settled  to  the  uses  after  mentioned,  the  estates  were  conveyed 
by  Waikins  to  Symons  in  fee,  to  the  intent  that  Ann  Constable  should,  subject 
to  the  mortgage  for  1,500/.,  receive  a  rent-charge  of  30/.  per  annum,  for  her 
life,  and,  subject  to  the  mortgage  and  renl-charge,  to  the  use  of  Watkins  and 
Philadelphia  his  wife,  for  their  lives  and  the  life  of  the  survivor,  with  remain- 
der to  the  use  of  the  heirs  of  the  body  of  Philadelphia  by  Wa^kins, 
with  remainder  to  the  use  •of  the  right  heirs  of  Waikins:  that,  by  [*56l] 
indentures  dated  the  6ih  and  7ih  of  May,  1780,  Waikins,  in  conside- 
.  ration  of  a  release  of  Ihe  inlerest  then  doe  on  the  mortgage,  and  for  other 
coniideralions  therein  mentioned,  released  and  convoyed  to  Ann  Constable 
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and  her  heirs,  all  his  interest  in  the  property,  subject  to  the  estate  and  interest 
^therein  of  Philadelphia  Walkins  and  the  heirs  of  her  body:  that  Watkins 
died,  many  years  ago,  in  the  lifetime  of  Philadelphia  his  wife ;  and  that  Ed- 
ward Watkins,  her  eldest  son  by  him,  died  in  1816,  in  her  lifetime,  without 
issue:  that  John  Watkins,  the  plaintiffs'  father,  her  second  son  by  William 
Watkins,  also  died  in  her  lifetime,  leaving  the  plaintifis  his  only  children  and 
co-heirs  at  law:  that  Philadelphia  Watkins  died  in  January,  1823,  leaving  the 
plaintifls  the  heirs  of  her  body  by  Wm.  Watkins,  and,  as  such,  enthled  to  the 
estates  in  question,  subject  only  to  what,  if  any  thing,  was  due  on  the  mort- 
gage: that,  by  indentures  of  lease  and  release,  dated  the  28d  and  24th  of  June, 
1758,  to  which  Wm.  Watkins  and  Philadelphia  his  wife  were  named  as  par- 
ties, and  which  were  duly  executed  by  Wm.  Watkins,  after  reciting  that  Ann 
Constable  had  paid  1,600/.,  being  all  that  was  due  for  principal  and  interest 
on  the  mortgage,  the  whole  of  the  mortgaged  premises  were  conveyed  to  her 
In  fee,  subject  to  a  proviso  for  redemption,  on  payment  of  the  1,600/.  and  in- 
terest, by  Watkins  and  Philadelphia  his  wife,  or  either  of  them,  or  the  heirs 
of  either  of  them  ;  and  it  was  thereby  provided  that  upon  payment  thereof  A. 
Constable  should  re-convey  the  premises  to  the  uses  of  the  indentures  of  April, 
1755;  and  they  thereby  covenanted  for  payment  of  the  1,600/.  and  interest 
accordingly:  that  Ann  Constable  had  been  long  since  dead:  that,  by 
[•562]  indentures  dated  the  14th  and  15th  of  November,  1780,  •and  ex- 
pressed to  be  made  between  Philadelphia  Watkins  and  Edward  Wat- 
kins, her  eldest  son,  and  heir  at  law  of  Wm.  Watkins  by  Philadelphia  Wat- 
kins, of  the  first  part,  Sir  Edward  Williams  and  Edward  Allen,  the  executors 
and  devisees  of  Ann  Constable,  of  the  second  part,  arfd  James  Jenkins,  of  the 
third  part,  that  part  of  the  estates  called  Gelly  Vaur  were  conveyed  to  James 
Jenkins  in  fee :  that  James  Jenkins  afterwards  died  intestate,  and  without 
issue,  leaving  John  Jenkins  his  only  brother  and  heir  at  law ;  but  the  plaintiffs 
were  unable  to  discover  who  was  his  personal  representative,  or  whether  let- 
ters of  administration  of  his  estate  were  ever  granted :  that,  by  indentures 
dated  the  6th  and  7(h  of  December,  1787,  Gelly  Vaur  was  conveyed  by  John  . 
Jenkins  to  Joseph  Lewis,  one  of  the  defendants,  in  fee  simple:  that,  by  inden- 
tures, dated  the  22d  and  23d  of  November,  1819,  Some  estate  in  Gelly  Vaur 
was  conveyed  by  way  of  mortgage  to  Wm.  Jones,  another  of  the  defendants, 
by  or  by  the  direction  of  Joseph  Lewis:  that  many  years  ago  Sir  Edward 
Williams  and  Edward  Allen,  as  devisees  and  executors  of  Ann  Constable,  and 
Philadelphia  Watkins  and  Edward  Waikins,  conveyed  the  remainder  of  the 
mortgaged  estates  to  John  Price,  nnother  of  the  defendants,  in  fee  simple,  who 
afterwards  conveyed  them  to  Edward  Watkins,  by  way  of  mortgage,  for  se- 
curing 2,500/.  and  interest:  that  Eilwnrd  Watkins  by  his  will  gave  his  per- 
sonal estate  (snbjrjct  to  some  legacies,)  and  his  securities  for  money,  including 
the  estates  so  mortgaged  to  him,  to  his  niece,  the  defendant,  Sarah  Jenctta, 
the  wife  of  the  defendant,  Martin  William  Lucas,  and  her  heirs,  executors- 
and  administrators,  and  appointed  Richard  Constable,  John  Constable,  and 
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Richard  Owen.Stone,  executors  of  his  will:  that,  by  settlement  pre- 
vious to  *^the  marriage  of  Mr.  and  Mrs.  Lucas,  the  mortgaged  pre*  [^SGd] 
niises,  and  the  money  thereby  secured,  were  conveyed  to  Richard 
Owen  Stone  and  Willif^m  Owen  Stone,  upon  certain  trusts  for  the  bcne6t  of 
M.  y/ .  Lucas  and  his  wife,  or  one  of  them  :  that  the  several  persons  claiming 
by  the  instruments  before  mentioned,  were,  during  the  life  of  Philadelphia 
Watkins,  in  possession  or  receipt  of  the  rents  and  profits  of  the  premises 
comprised  in  the  indentures  of  April,  1755,  as  mortgagees  thereof,  and  which 
were  much  more  than  sufficient  to  keep  down  the  interest  of  the  mortgage 
money ;  and  that  the  whole  of  the  interest  due  on  the  mortgage  to  Robert 
Lucas  had  been  fully  paid  by  means  of  such  rents  and  profits ;  that,  therefore, 
the  plaintifis  were  entitled  to  have  the  estates  re-conveyed  to  them  on  pay- 
ment of  what  remained  due  on  that  mortgage,  and  to  have  an  account  of.  and 
bo  paid  the  amount  of  the  rents  and  profits  accrued  since  the  death  of  Phila- 
delphia Watkins :  that  the  defendants  pretended  that  tlie  estate  tail,  created 
by  the  indentures  of  the  24th  and  25th  of  April,  1755,  had  been  barred  by  a 
fine  levied  in  Easter  term,  I8th  Geo.  3d,  or  in  Hilary  term,  Sd  Geo.  4th,  and 
that  the. equity  of  redemption  had  become  vested  in  them;  but  the  plaintiffs 
charged  that  such  fine,  if  levied,  was  inoperative  in  barring  the  estate  taiU 
Philadelphia  Watkins  not  having  been  a  parly  to  it,  and  it  having  been  levied 
by  Edward  Watkins  alone,  who  died  in  his  mother's  lifetime,  and  never  ac- 
quired any  estate  in  the  property  in  question:  and,  as  to  the  fine  alleged  to 
have  been  levied  in  3d  Geo.  4lh,  that  the  estates  were  derived  from  William 
Watkins,  the  late  husband  of  Philadelphia  Watkins;  and  that,  although  Phila- 
dclphia  Watkins  was  alleged  to  have  levied  such  fine,  yet  that  the 
plaintifis,  who  then  were  the  tenants  in  tail  of  the  ^estates  expectant  [*S64J 
upon  her  death,  wei^  npt  parties  to  the  fine,  or  consenting  thereto, 
and,  therefore,  that  the  estate  tail  was  not  barred :  that  the  indentures  of  the 
24th  and  2dth  of  April,  1755,  or  the  substance  and  efTact  thereof,  were  well 
known  to  the  persons  through  whom  the  defendants  derived  title  to  the  equity 
of  redemption  of  the  premises,  and  were  recited  or  referred  to  in  the  deeds 
by  which  the  equity  of  redemption  was  attempted  to  be  conveyed ;  and  that 
those  deeds,  and  the  in.ientures  of  April,  1755,  were  then  in  possession  of  the 
defendants :  that  the  defendants  had  in  their  possession  divers  deeds,  6co.  re- 
lating to  the  estates,  and  whereby  the  truth  of  the  matters  aforesaid  would 
appear. 

The  bill  prayed  for  a  rc-conveyance  of  the  estates  by  the  defendants  to  the 
plaintiffs,  and  for  an  account,  and  payment  to  the  plaintifis  of  the  rents  arisen 
from  the  estates  since  the  death  of  Philadelphia  Watkins,  and  of  what  was  due 
in  respect  of  the  mortgage-debts,  after  deducting  the  amount  of  the  rents  and 
profits  what  had  been  received,  and  were  properly  applicable  in  reduction  or 
payment  thereof,  the  plaintiflfs  offering  to  pay  what  should  reniain  due  in  respect 
of  such  mortgage ;  and  for  delivery  up  of  possession  of  the  premises,  and  of  all 
deeds,  &c.  in  their  power  relating  thereto. 
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The  defendant  William  Owen  Stone,  put  in  a  plea  to  the  whole  of  the  bill, 
except  such  parts  as  sought  a  discovery  of  the  purchase  of  the  estates  by  Wil- 
liam Watkins ;  of  the  execution  of  the  deeds  of  the  24th  and  25th  of  April 
1755»and  whether  those  deeds  were  in  the  possession  of  the  defendant ;  as  to 
the  consideration  of  980/.  having  been  paid  :  as  to  the  mortgage  to 
[*565]  Ann  ^Constable,  by  the  indentures  of  the  24th  and  25th  of  June  1758  ; 
as  to  all  the  estates  comprised  in  the  deeds  of  April  1755  having  been 
derived  from  WiUiam  Watkins ;  as  to  the  substance*and  effect  of  those  deeds 
having  been  known  to  the  parties  through  whom  the  defendants  derived  their 
title,  and  having  been  recited  in  the  deeds  which  conferred  the  defendant'^ 
title ;  as  to  the  estate  and  interest  which  the  defendant  claimed  in  the  premises ; 
and  as  to  the  defendant  having  deeds,  papers,  &c.  in  his  possession. 

The  plea  was,  that  Philadelphia  Watkins  being  seised  in  tail  of  the  heredita- 
ments and  premises  in  the  bill  mentioned,  and  called  The  Pant,  a  fine  5«r  conic- 
xanee  de  droit  come  ceo.  Sic.  was,  in  or  as  of  Trinity  term  1822,]evied,  in  ^ue 
form  of  law,  before  the  justices  of  the  court  of  common  pleas  at  Westminster, 
between  John  Price,  plaintiff,  and  the  said  Philadelphia  Watkins,  defendant,  of 
the  said  hereditaments  and  premises  called  The  Pant,  by  the  description  of 
three  messuages,  three  gardens,  three  orchards,  one  hundred  acres  of  land,  fifty 
acres  of  meadow,  fifty  acres  of  pasture,  five  acres  of  wood,  and  twenty  acres 
of  furze  and  heath,  with  the  appurtenances,  in  Llanvetherinc,  and  also  one  an- 
nual rent  of  4/.  5s.  2^.  issuing  out  of  the  tenements  aforesaid,  upon  wliic'i  fine 
proclamations  were  duly  made  according  to  the  form  of  the  statute  in  that  case 
made  and  provided  ;  and  the  defendant  averred  that  the  hereditaments  and  pre- 
mises, called  The  Pant,  of  which  such  fine  was  levied  as  aforesaid,  were  the 
only  part  of  the  hereditaments  and  premises  claimed  by  the  bill  in  which  he 
claimed  any  estate,  title  or  interest;  and  that  Ann  Constable  was  the  sister- 
in-law  of  Philadelphia  Watkins,  being  the  daughter  of  the  father  of 
[*560]  ^Philadelphia  Watkins  by  another  mother,  and  that  the  purchase  of  the 
hereditaments  and  premises,  called  The  Pant,  by  Wm.  Watkins,  was 
agreed  for  and  made  by  him  with  the  .approbation,  and  on  the  behalf  of  Aon 
Constable ;  and  that  she  gave  and  advanced  to  Wm.  Watkins  the  consideration 
money  for  the  purchase  thereof,  upon  condition  that  the  hereditaments  and 
premises  should  be  settled  and  conveyed  to  the  uses  declared  thereof  by  the 
indentures  of  the  24ih  and  25ih  of  April  1755;  and  that  those  hereditaments 
and  premises  were  settled  and  conveyed  to  such  uses,  in  performance  of  the 
said  condition ;  and  under  the  circumstances  afjresaid  the  defendant  insisted 
that  the  hereditaments  and  premises,  called  The  Pant,  were  derived  from  Ann 
Constable,  and  not  from  William  Watkins ;  and  he  pleaded  the  matters  afore- 
-said  in  bar,  &c. 

The  plea  was  accompanied  by  an  answer  to  those  partd  of  the  bill  that 
were  excepted  in  the  plea. 

Mr.  Turner,  for  the  plea : — This  plea  and  answer  will,  probably,  be  objected 
to  on  the  ground  that  too  extensive  a  discovery  has  been  given  by  the  answer. 


CA8BS  IN  CHANCERY.  568 

1826.<— Watkins  r.  Stone. 

But,  as  ihe  bill  contains  a  charge  that  the  estates  were  derived  from  William 
Watkins,  it  was  necessary  to  meet  that  charge  by  averment  In  the  plea,  and  to 
support  the  averment  by  an  answer.  The  legal  interest  in  the  estates  did,  in 
fact,  pass  from  William  Waikins ;  arid  the  answer,  therefore,  could  only  con- 
tain a  qualified  denial  of  the  estates  having  been  derived  from  him,  stating  the 
circumstances  under  which  they  were  so  derived.  The  defence,  therefore, 
was  properly  framed,  by  excepting  out  of  the  plea  all  such  parts  of 
the  bill  as  referred  to  the  derivation  of  the  ♦estates  from  William  Wat-  [*567J 
kins.  The  question  to  be  determined  upon  this  record  is,  whether 
these  estates  can  be  held  to  have  been  of  the  inheritance,  or  purchase  of  Wil- 
liam  Watkins,  so  that  it  was  not  competent  to  his  widow  to  bar  the  entail  by 
fine  in  consequence  of  the  proviso  contained  in  the  statute  32d  H.  8th,  c.  36. 
The  object  of  that  proviso  was  only  to  prevent  women  from  alienating  lands 
settled  upon  them  by  their  husbands,  not  to  control  their  power  over  lands 
derived  from  their  own  relations.  Eysien  v.  8tudd.{a)  There  have,indeed,been 
some  cases  where  lands,  which  were  the  absolute  property  of  some  member 
of  the  husband's  family,  having  been  settled  in  consideration  of  marriage  and 
of  money  paid  by  the  wife's  relations,  the  settlement  has  been  held  to  be  with* 
in  the  proviso  in  the  statute.  But  those  cases  are  distinguishable  from  the 
present.  The  husband  there  became  a  purchaser  by  the  marriage.  In  tbi» 
case,  the  settlement  is  post-nuptial ;  and  the  estates  never  were  the  absolute 
property  of  the  husband.  He  held  them  only  as  trustee.  The  proviso  in  the 
statute  does  not  even  reach  the  case  of  a  settlement  of  lands  by  a  stranger. 
Ward  V.  WaUhew.{b)  Without  entering  into  a  minute  examination  of  the 
cases,  it  is  sufiicieDt  to  establish  that  these  estates  were  not  of  the  inheritance 
or  purchase  of  the  husband.  They  were  not  derived  to  him  by  descent,  and 
he  did  not  purchase  them  with  his  own  moneys.  As  soon  as  the  estates  were 
conveyed  to  him,  the  trust  resulted  to  Mrs.  Constable,  who  might,  at  any  time, 
have  filed  a  bill  to  have  the  settlement  executed. 

*Mr.  Jacob,  for  the  bill: — The  plea  is  bad  in  form.  The  fine  is  [*568} 
pleaded,  not  to  the  whole  bill,  but  to  a  part,  the  other  part  being  an- 
swercd,  and  the  answer  admitting  the  deeds,  dee.  and  facts  stated  in  it.  But, 
if  the  plea  be  good,  it  is  an  answer  to  that  part  as  well  as  to  the  rest.  Every 
plea,  except  a  negative  plea,  admits  the  truth  of  what  is  stated  in  the  bill.  It 
cannot,  therefore,  be  necessary  to  accompany  it  with  an  answer  containing 
admissions.  The  oflfice  of  an  answer  in  support  of  a  plea,  is  to  deny 
charges  in  the  bill,  which,  if  true,  would  defeat  the  plea :  any  other  answer 
overrules  the  plea,  being  unnecessary,  and  inconsistent  with  the  principle  on 
which  the  plea  rests. 

The  bill,  amongst  other  thing,  calls  on  the  defendant  to  set  forth  what  claim 
he  makes  to  the  estates.  If  the  plea  be  good,  i.  e.  if  the  plaintiflfs  have  no 
title,  he  is  not  bound  to  atate  his  title :  accordingly  he  pleads  to  this  part  of  the 
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bilL    But  he  also  answers  itt  stating  that  he  claims  to  be  a  mortgagee.     Here 
again  the  plea  is  overruled. 

The  plea  is  that  a  fine  was  levied  of  part  of  the  estate*  The  Pant:  and  it 
states  that,  as  to  the  other  parts,  the  defendant  claims  no  interest.  This  ought 
to  have  been  pleaded  separately,  as  a  disclaimer.  By  inserting  this  disclaim^' 
er  in  the  plea  it  is  rendered  double.  It  tenders  two  distinct  issues,  as  to  the 
different  parts  of  the  estate:  with  respect  to  one  part,  he  declines  answering, 
because  the  plaintiffs  are,  he  says,  barred  by  the  fine :  with  respect  to  the 
other  pnrttlie  declines  answering  for  an  entirely  distinct  reason,  viz.  because 

he  claims  an  interest. 
[*569]  *This  species  of  disclaimer,  if  it  were  good  in  form,  would  not  af- 
ford a  sufficient  defence  to  that  part  of  the  bill  which  it  applies  to. 
An  account  of  the  rents  and  profits  is  sought.  The  defends nt  must,  therefore* 
answer  whether  he  has  received  the  rents  and  profits  of  that  part  of  the  es- 
tate in  which  he  disclaims  all  interest.  If  he  has  received  them,  he  cannot 
disclaim  the  liabihy  to  account  for  them. 

As  to  the  merits,  the  fine  was  inoperative,  if  Philadelphia  Waikins  was,  as 
we  contend,  tenant  in  tail,  ex  pravisione  viri,  within  the  meaning  of  the  sta- 
tute, 11th  Henry  7,  c.  20.  Now  the  larid  was  purchased  and  settled  by  her 
husband :  the  980/.  lOi.  paid  on  the  purchase,  was  indeed  advanced  by  the 
wife's  sister ;  that  did  not,  however,  render  her  the  owner  of  the  estate  ;  first, 
becaiise  part  of  the  purchase  nK)ney  (1,500./)  remained  on  the  mortgage;  and 
the  husband  became  personally  liable  (as  between  himself  and  the  vendors)  to 
pay  that  sum,  or  indemnify  them  against  it.  If  the  estate  bad  fallen  in 
value  below  1,500/.,  he  must  have  made  good  the  difference.  His  undertaking 
this  liability  was  part  of  the  consideration  on  which  the  vendors  conveyed : 
thus  the  consideration  for  the  purchase,  moved  partly  from  him,  and  partly 
from  the  wife's  sister.  It  is  also  stated  by  the  bill,  and  must  therefore  be 
taken  as  true,  that  he  afterwards  paid  off'  part  of  the  mortgage  money ;  and, 
by  the  deed  of  the  24th  of  June  1758,  he  covenanted  to  pay  it  off*,  and  to  con- 
vey to  the  uses  of  the  settlement. 

Secondly,  the  980/.  lOi.  is  redted  to  have  been  lent  or  advanced  to  him  by 

the  wife's  sister.    It  is  not  said  that  the  purchase  was  made  by  him,  as  agent  or 

trustee  for  her :  but  he  bought,  for  himself,  with  borrowed  money. 

[^670]    Hence,  in  the  interval  between  the  ^^purchase  and  the  settlement,  he 

might  have  repaid  the  080/.  10s.  and  have  kept  the  estate.    It  was, 

therefore,  his  property  during  that  time. 

The  cases  establish  that,  when  the  consideration  for  the  purchase  of  the  set- 
tled lands  moves  partly  from  the  wife's  relations  and  partly  from  the  husband 
or  his  relations,  the  case  will  be  within  the  statue ;  and  also  that»  when  the 
settlement  is  made  by  the  husband  or  his  relations,  the  circumstances  of  it  be- 
ing partly  in  consideration  of  money  derived  from  the  wife's  family*  will  not 
take  it  out  of  the  sutute.    Thus,  in  Piggai  v.  Palmerf{c)  land  was  purchased 

(6)  Moon,  S50 ;  14  Via.  Ab.  551,  pi.  5. 
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for  IdO/.,  or  which  the  wife's  father  paid  140/. :  the  settlement  of  this  land 
was  held  to  be  -ej;  prooisione  virL  In  Kirkman  v.  Thompson,{d)  the  wife's 
father  pvLiji  200L  to  the  husband's  father,  and  the  latter,  in  consideration  of 
that  sum,  and  of  the  marriage,  settled  an  estate  on  the  husband  and  wife,  and 
the  heirs  of  the  body  of  the  wife:  this  was  held  to  be  within  the  8t<itute.  On 
the  other  hand»  when  the  estate  moves  from  the  wife's  relations,  the  circum- 
stance of  tiie  husband  itaving  paid  money  which  formed  part  of  the  consideration, 
has  been  held  not  to  bring  the  case  within  the  statute.  Copland  v.'  PyaU,(e) 
and  see  Jenk.  31U.  pi.  20.(y)  Thus  it  appears  that  the  law  has  not  regarded 
the  payment  of  money  by  either  party,  but  has  held  the  estate  to  have  been 
derived  from  the  party  by  whom  it  was  conveyed.  Accordingly,  it 
has  been  held  that,  if  money  produced  by  sale  of  the  ^wife's  estate,  [*571J 
be  laid  out  in  other  land,  and  the  husband  settles  the  land  so  purcha* 
sed^  it  will  be  within  the  8tatute.(;)  Where  the  wife  is  a  copyholder,  and  the 
husband  purchases  the  freehold,  and  settles  the  estate,  the  statute  applies  ;  (A) 
the  whole  estate,  excepting  what  has  been  paid  for  the  enfranchisement,  comes 
from  the  .wife,  but  it  is  held  to  be  derived  from  the  husband,  the  purchase  and 
settlement  being  d$  facto  by  him.  In  Sympson  v.  Tumtr(i)  the  wife  joined 
the  husband  in  barring  a  settlement  under  which  she  had  a  jointure  of  400/. 
per  annum,  a  new  settlement  being  made  under  which  she  had  a  smaller  join* 
tnre.  The  latter  jointure  was  .thus,  in  fact,  purchased  by  the  wife  by  the  re- 
linquishment of  the  former  jointure:  still,  as  it  was  actually  settled  by  the  hus- 
band, it  was  held  to  be  within  the  statute.  In  this  case  the  estate  was  purcha* 
sed  and  settled  by  the  husband ;  and  therefore,  though  the  consideration  for 
the  purchase  partly  moved  from  the  wife's  family,  it  must  bl  regarded  as  an 
estate  derived  from  the  husband* 

The  VtcB-CaAifCBLLOR : — ^The  plaintifli  are  issue  of  a  marriage  between 
William  Watkins  and  Philadelphia  his  wife  ;  and  they  claim  as  tenants  in  tail, 
under  a  pt^st-nuptial  settlement,  made  by  the  husband,  of  lands  which  he  had 
purchased,  and  which  were  conveyed  to  him  in  fee.  By  this  settlement  au 
estate  was  limited  to  the  husband  and  wife,  for  their  natural  lives  and 
the  life  of  the  ♦survivor,  with  remainder  to  the  use  of  the  heirs  of  the  [♦572] 
body  of  the  wife  by  the  husband.  It  is  recited  in  the  settlement  that 
the  purchase  of  this  estate  was  made  by  the  husband,  with  the  approbation  of 
the  sister-in-law  of  the  wife,  who  had  advanced  to  him  the  purchase  money, 
upon  condition  that  the  estate  should  be  limited  to  the  uses  expressed  in  the 
settlement.  The  actual  question  in  the  cause  is^  whether  the  estate  tail  so 
limited  to  the  wife,  is  the  inheritance  of  the  husband  given  to  the  wife,  within 
the  intention  of  the  two  statutes  of  the  1 1  th  Hen.  7th,  c.  20,  and  the  32d> 

-    (rf)  Cfa  Jac  474 ;  14  Vin.  Ab.  554,  pL  91.        (•)  14  Vin.  Ab.  551,  pi.  6. ;  Cro  C»r.  344 ;  Ja  254. 
(/)  See  alto  14  Vin.  Ab,  55.%  pi.  23.  {g)  Palm.  217  ;  14  Vin.  Ab.  554,  p].  22. 

(k)  Stoekbridgtrs  ease,  Cro.  Elis.  24.     See  14  Vin.  Ab.  549,  pi.  1,  in  margin. 
(i)  1  Eq.  Ca.  Ab.  320;  14  Vin.  Ab.  555,  pi.  25. 
Vol..   II.  41 


573  CASES  IN  CHANCERY. 

1826.— WatkiDt  v.  Stone. 

Hen.  8tb,  c«  36,  so  that  the  wife  bad  no  power  to  bar  the  estate  tail  by  her 
fine.[l] 

The  defendant,  whose  case  is  now  to  be  considered,  has  pleaded  a  fme 
levied)  by  the  wife,  of  a  part  only  of  the  estate  nlaimed  by  the  bill,  and  has 
averred,  in  his  plea,  that  such  part  is  the  only  portion  of  the  estate  in  which 
he  claims  any  estate,  title  or  interest ;  and  he  insists  that  in  point  of  law  the 
wife  was  entitled  to  levy  this  fine.  And  if  he  be  right  in  point  of  law,  and  the 
plea  be  true  in  fact,  then,  as  regards  this  defendant^  the  plea  is  an  answer  to 
the  whole  case  of  the  plaintiffs.  The  defendant  has  not,  however,  shaped  his 
plea  as  a  bar  to  all  the  discovery  and  relief  sought  by  the  bill ;  but  has  sub- 
mitted to  answer  the  bill  as  to  the  several  deeds  and  facts  upon  which  the 
plaintiff/  title  and  his  own  title  are  founded,  and  as  to  the  custody  and  pos* 
session  of  the  deeds  and  papers  relating  thereto. 

The  effect  of  a  plea  is,  for  the  purpose  of  the  plea,  to  admit  all  matters 
stated  in  the  bill  which  are  not  denied  by  the  averments  in  the  plea : 
[*573J  and  a  plea  is  a  good  bar  *to  the  whole  bill,  where,  admitting  all  such 
^  matters,  the  fact  pleaded  would  be  a  conclusive  answer  to  the  plain- 
tiff's case*  Now  here,  admitting  every  fact  alleged  in  the  bill^  if  it  be  true 
that  such  fine  as  stated  in  the  plea  was  levied,  and  that  the  defendant  has  not, 
nor  ever  had  any  interest  in  any  part  of  the  estate  not  covered  by  the  finet 
and  the  law  be,  as  this  defendant  insists  it  iS)  the  whole  case  of  the  plaintiflii 
against  this  defendant  is  concluded ;  and  the  plea,  therefore,  ought  to  have 
been  shaped  as  a  plea  to  the  whole  bill :  and  the  consequence  is  that  the  de- 
fendant, having  answered  to  matter  covered  by  the  plea,  the  plea  must  be 
overruled.[2] 

It  may  be  proper  to  observe  that  the  plea,  being  in  effect  a  disclaimer  as  to 
all  the  estates  claimed  by  the  bill,  except  the  land  called  The  Pant,  it  ought  to 
have  averred,  not  only  that  he  did  not  claim  any  interest  in  any  other  part  of 
the  property,  bat  that  he  never  had  nor  claimed  any  interest  in  such  other 
part ;  and,  further,  that  the  plea  ought  not  to  having  contained  the  averments 
which  follow,  as  to  Ann  Constable ;  because  these  several  facts,  being  allied 
in  the  bill,  are,  in  effect,  admitted  by  the  plea.  Generally  speaking,  the  court 
will  not  permit  a  plea  accompanied  by  an  answer  to  be  taken  off  the  file. 
But,  as  the  question  in  the  cause  may,  as  to  this  defendant,  be  deluded  on  a 
plea  properly  framed,  it  is  plainly  for  the  interest  of  the  plaintiffs,  as  well  as 
the  defendant,  that  this  plea  and  answer  should  be  taken  off  the  file»  and  that 
the  defendant  should  be  at  liberty  to  file  a  new  plea  :  and  let  the  order  be  to 
that  effect. 

[1]  The  fine  was  aflerwirda  decided  to  be  a  bar.     Watkin$  y.  Lewi$  and  otUrt,  Tamlyn,  447. 
[S]  Vide  Thring  Y.Edgar,  ante  274 
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•Lowe  v.  Williams.  [•574] 

1836,  Ut  Jane. — Imperlinenee, 

Prolixity  in  letting  forth  important  dooumenti  ie  not  tmpeftlnenee,  tlierefore,  where  the  defendint 
•el  forth  verbatim  in  hie  answer  a  atate  of  facta,  and  all  the  afl&davita  to  show  that  the  demand 
made  in  tbia  aait  had  been  diaaUowed  by  the  master  in  a  former  anit,  the  eoort  held  that  the 
answer  was  not  impertinenL 

Thb  bill  was  filed  by  the  personal  representatives  of  Thomas  Iiowc,  against 
the  personal  representatives  of  James  Coldough.  It  slated  that,  from  1808, 
until  the  8th  of  April  1819,  Lowe  employed  Coldough  as  his  attorney,  solici- 
tor and  agent :  that  Coldough  became  entitled  to  make  out  and  charge  Lowe 
with  divers  bills  of  costs,  fees  and  disbursements :  that  Cdclough  did  not  in 
his  lifetime  makp  out  and  deliver  to  Lowe  any  bill  of  costs,  or  any  account  in 
regard  to  the  matters  aforesaid :  that«  in  the  beginning  of  the  year  1822,  the 
defendant  delivered  to  Lowe  what  he,  the  defendant,  termed  the  general  ac* 
eouBt  of  all  transactions  between  them,  whereby  he  made  out  that  Lowe  was 
indebted  to  the  estate  of  Coldough  in  the  sum  of  939/.  2s.  3d. :  that,  before  the 
account  could  be  finally  settled,  and  soon  after  delivery  thereof,  Lowe  died. 

The  bill  charged  that  the  account  was  never  finally  settled ;  that  it  con* 
tained  charges  of  interest  on  Coldough's  bill  of  costs,  and  that  in  it  no  credit 
was  given  for  several  sums  of  money  therein  specified,  and  stated  to  have 
been  received  by  Coldough  from  Lowe,  or  on  his  account. 

The  prayer  was  for  an  account  of  all  the  dealings  and  transactions,  receipts 
and  payments  between  or  on  account  of  Lowe  and  Coldough :  that  the  defen- 
dant might  furnish  the  bills  of  costs  ;  and  that  the  same  might  be  taxed, 
and  the  amount  thereof,  when  taxed,  ^included  in  the  accounts ;  and  [*575] 
that  the  true  balance  might  be  ascertained ;  and,  if  found  due  from  the 
estate  of  Coldough,  that  the  defendant  might  account  for  liia  assets,  and  such 
assets  be  duly  administered. 

The  defendant,  in  a  schedule  to  his  answer,  set  forth  a  copy  of  the  account 
rendered  to  Lowe  by  Coldough  in  October  1815,  and  insisted  upon  it  as  a 
settled  and  stated  account.  He  said  that,  in  July  1821,  a  suit  was  instituted 
by  certain  persons,  on  behalf  of  themselves  and  all  the  other  creditors  of  Cul- 
clough,  against  the  defendant  and  others  for  the  purpose  of  having  Colclough's 
real  and  personal  assets  applied  in  payment  of  his  debts ;  and  that,  by  the 
decree  made  in  that  suit  in  December  1892,  the  usual  reference  was'made  to 
the  master  to  take  an  account  of  Coldough's  real  and  personal  estate,  and  of 
his  debts:  that,  in  July  1823,  the  plaintiffs,  Thomas  Lowe  and  Richard  Lowe, 
claiming  to  be  creditors  of  Jamos  Coldough  in  the  sum  of  934/.  15^.  3e/. 
brought  in,  in  that  suit,  a  state  of  facts,  in  support  of  their  claim  (the  contents 
of  which  were  fully  set  forth  in  the  answer,)  and  which  were,  in  substance,  the 
same  as  those  of  the  bill  before  stated.  The  answer  also  set  forth,  verbatim, 
an  aflidavit,  filed  by  Lowe's  representatives,  in  support  of  their  state  of  facts, 
in  which  they  stated  recefpts  given  by  Coldough,  and  other  circumstances  of 
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evidence,  with  a  view  to  prove  that  Colclough  had  receded  every  one  or  the 
sums  for  which  they  alleged  that  credit  was  omitied  to  be  given  in  the  ac* 
count  delivered  by  the  defendant.  The  answer  then  stated  that,  in  opposition 
to  the  claim  made  by  Lowe's  representatives,  the  derendant  delivered  into  the 
master's  office  a  state  of  facts,  to  the  effect  stated  in  an  affidavit,  which 
[*576]  was  set  forth,  verbatim,  in  the  answer,  *and  in  which  the  defendant 
deposed,  amongst  other  things,  that  he  verily  believed  that  there  was 
then  due  from  Lowe's  to  Colclough's  estate  the  sum  of  2852.  lis.  M.,  the  par- 
ticulars of  which  were  set  forth  in  an  account  annexed  to  the  affidavit,  and 
which  he  also  set  forth  in  the  body  of  his  answer.  He  then  said  that  the 
master,  after  a  full  and  fair  consideration  of  the  plaintiffs'  claim,  and  evidence 
in  support  of  and  in  opposition  to  it,  disallowed  that  claim,  and  recommended 
the  defendant  to  bring  an  action  against  the  plaintiffs  for  the  purpose  of  re- 
covering his  balance  of  235/.  11 5.  Sd.  and  that  in  consequence  of  that  recom- 
mendation he  had  brought  an  action  against  the  plaintiflTs  for  the  balance. 

The  plaintiffs  referred  this  answer  for  impertinence :  and  the  master  was  of 
opinion  that  it  was  impertinent,  so  far  as  it  stated  at  length  the  state  of  facts, 
and  the  affidavits  in  support  of  and  in  opposition  to  it.  The  defendant  thea 
excepted  to  the  master's  report. 

Mr.  Agar,  and  Mr.  Wakefield,  supported  the  exception. 

Mr.  Heald,  Mr.  Roupell,  and  Mr.  ivheaiky,  opposed  it. 

The  Yicb-Cbancellor  : — I  cannot  adopt  the  opinion  which  the  master  has 
in  this  case  expressed.  The  very  language  of  these  documents,  and  every 
particular  of  the  claim  and  resistance,  may  prove  very  important  in  the  future 
consideration  of  the  present  case,  and  are  therefore  not  improperly  introduced, 
nor  to  be'  considered  as  impertinent.  Irrelevant  they  cannot  be 
[*577]  called  ;  and  if  they  had  admitted  *^of  abridgment  or  general  descrip- 
tion it  would  subject  a  pleader  to  insuperable  difficulties  if  relevant 
matter  is  to  be  deemed  impertinent  wherever  it  is  less  concisely  expressed 
than  the  nature  of  the  case  necessarily  requires.  The  safer  check  against 
abuse  in  length  is  in  co8t8.[l] 


Mamack  o.  Bailet. 


1896,  2d  JttiM.— Pr««tfM.*-/ii>fieti9ii. 

Tiie  plaintiff  obtained  the  eominon  injunction  after  fonr  proelamatioiia  htd  been  made  under  wtxi- 
geni  issued  in  an  action  commenced  against  him  by  the  defendant  Held,  that  it  waa  a  bicach 
of  the  injunction  for  the  defendant  to  sue  out  a  writ  to  compel  Uie  sheriff  to  make  iht  fifth  pip- 
cla  nation. 

After  a  writ  of  exigent  had  issued,  on  the  application  of  the  defendant,  for 

[1]  Vide  Byde  r.  Mattcrman.  I  Craigr  A,  Phillips,  265 ;  Webitew  r.  Thrtlfail,  ante  190.    Parker 
V.  Pairlie  and  otkfr;  1  Shn.  &  8la.  895. 
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the  outlawry  of  the  plaintiflf,  and  hm  proclamations  had  been  made  under  it 
the  plaintiff  obtained  the  common  injunction.  Thesherifl  afterwards  relumed 
the  writ  ofexigent^  without  making  the.  fifth  proclamation,  for  want  of  another 
county  court  before  the  return  ;  and»  thereupon,  the  defendant  sued  out  a  writ 
oCalloculur  exigerUf  to  compel  the  sheriff  to  make  the  fifth  proclamation. 

The  plaintiff  now  moved  that  tlie  defendant  might  be  committed  for  a  breach 
of  the  injunction,  in  suing  out  this  writ. 

Mr.  Sugd0n9  and  Mr.  Ching,  for  the  motion,  cited  Bulkn  v.  0\>ey.{a) 

Mr.  Moore^  contra. 

The  Vicb-Chancbllor  : — The  order  for  the  injunction  stays  all  pro- 
ceedings at  law,  with  the  exception,  that  if  the  defendant  is  in  *such  a  [*578] 
condition  at  law  that  he  can  demand  a  plea,  be  is  at  liberty  to  do  so,  and 
to  proceed  to  trial  and  judgment,  with  stay  of  execution.[l]  Here  there  was 
no  declaration;  and  there  could  be  no  demand  of  a  plea  ;  aild  the  proceeding 
is,  plainly^  a  breach  of  the  injunction.  On  this  writ  of  allocuiur  exigent  the 
plaintiff  in  equity  might  have  been  arrested.  The  contempt  not  being  wilful 
let  the  defendant  supersede  his  writ,  and  pay  the  costs  of  the  application. 


JOHNSTONB  l».    UrB. 


1826,  3d  June. — Praetie€,-^Impertinence. 

An  ordor  for  referring  a  defendant**  examination  for  impertinenoe,  cannot  be  obtained  as  of  eourae, 
if  the  plaintiff  baa  proceeded  on  the  eiamiaation. 

This  was  an  application,  by  the  defendant,  to  discharge  an  order  which  the 
plainiiff  had  obtained,  as  of  course,  for  referring  it  to  the  master  to  inquire 
whether  the  examination  of  the  defendant  before  the  master  was  impertinent, 
upon  the  ground  that  the  plaintiff,  having  proceeded  before  the  master  upon 
the  examination,  was  too  late  to  obtain  this  order  as  of  course :  and,  upon  that 
ground  the  Vice-chancellor  discharged  the  order. 

Mr.  HeaU,  and  Mr.  Wrighlf  supported  the  motion. 

Mr.  Homey  and  Mr.  Roupett^  opposed  it. 


♦Kino  v.  Moodt.  [♦STQ] 

1826,  6tb  and  13tb  of  Jane. — Miitake, — CopyhMs. — App^rtionmtnU 

The  lord  of  a  manor  bein^  seised  of  it  in  fee,  subject  to  an  exeentorj  devise  orer,  porohaeed  an  es- 
tate,  parUjr  freehold  and  partly  copyhold  of  the  manor,  and  afterwards  under  an  incloturo  act, 
carried  in  two  claims,  one  in  respect  of  the  devised  and  the  other  in  respect  of  the  purchased  es. 

(a)  16  Ves.  141. 

[1]  Vide  JenkiM  ▼.  Wilde,  2  Falge,  394.  ~ 
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Uto,  and  obUiawi  two  alloUiie&ts  tpeofdinf ly.  fie  aftarwards  4ied«  and  tb«  esMOtoiy  d«viw 
took  effect ;  hold,  that  the  copyhold  part  of  the  purchaaed  eatate,  beiaf  eztinpiishcd  in  the  manor^ 
passed  with  it  to  the  executory  devisee,  who  was  alto  entitled  to  so  much  of  the  allotment  ob. 
taincd  in  respect  of  the  purchased  estate  as  was  proportbnate  to  the  value  of  the  copyhold  part  ; 
and  it  was  referred  to  the  master  to  apportion  the  itUotme^t  aoeordin|^ly. 

William  Frost,  the  late  Tather  of  the  plaintiflT  Rebecca  King,  being  seised 
in  fee  of  the  manor  of  Brinkley  in  Cambridgshire,  and  other  hereditaments, 
disposed  of  them  by  his  will  as  follows : — '*  I  give  and  bequeath  to  my  son 
William  Frost,  and  his  heirs  for  ever,  all  my  houses  and  lands,  with  all  their 
appurtenances  thereunto  belonging ;  and,  if  the  said  William  should  have  no 
children,  child  or  issue,  the  said  estate  is,  on  the  decease  of  the  said  William 
Frost,  to  become  the  property  of  the  heir  at  law,  subject  to  such  legacies  as  he 
the  said  William  Frost  may  leave  by  will  to  any  of  the  younger  branches  of 
the  family.** 

The  testator  died  soon  after  the  date  of  his  \vill,  leaving  William  Frost,  his 
only  son,  and  Rebecca  King,  his  only  daughter  him  surviving.  Upon  the 
testator's  death,  William  Frost,  the  son,  took  possession  of  the  estates  devised 
to  him,  and  amongst  them,  of  the  manor  of  Brinkley.  In  the  year  1809, 
whilst  he  was  lord  of  that  manor,  he  purchased  from  certain  persons  named 
Purchas,  an  estate,  situate  in  and  near  the  perish  of  Brinkley,  consisting  of  a 
farm-house  and  buildings,  and  21  acres  of  enclosed  arable  and  pasture  land,  and 
165  acres  of  arable  and  lammas  land,  lying,  dispersedly,  in  the  fields 
[*580]  of  Brinkley.  Part  of  these  lands  was  copyhold  *of  the  manor,  and 
the  residue  was  freehold,  and  not  holden  of  the  manor. 

In  November  1809,  the  freehold  parts  of  the  premises  so  purchased  were 
conveyed  to  William  Frost,  the  son,  and  his  heirs;  and,  on  the  21st  of  the 
same  month,  the  Purchas*s,  in  consideration  of  650/,  paid  fo  them  by  Frost, 
the  lord  of  the  manor  of  Brinkley,  surrendered,  out  of  court,  into  the  hands  of 
the  lord  of  the  manor,  by  the  hands  and  acceptance  of  the  steward,  all  those 
28  pieces  of  land,  lying  dispersedly  in  the  fields  and  bounds  of  Brinkley,  Wes- 
ton and  Winningham,  in  the  county  of  Cambridge,  some  or  one  of  them,  contain- 
ing together  by  estimation  32^  acres,  more  or  less,  with  their  appurtenances 
(being  the  copyhold  part  of  the  hereditaments  so  purchased,)  to  the  use  of  Wm. 
Frost,  his  heirs  and  assigns,  according  to  the  custom  of  the  manor.  This  sur- 
render w^  afterwards  duly  presented  at  a  general  court  baron  and  customary 
court  of  the  manor. 

In  181 1  an  act  of  parliament  was  passed,  intituled  ;  *'  An  act  for  inclosing 
lands  in  the  parish  of  Brinkley,  in  the  county  of  Cambridge,"  whereby  it  was, 
amongst  other  things,  enacted  that  in  case  any  proprietor  or  proprietors  of  any 
of  the  lands  and  hereditaments  thereby  directed  or  authorized  to  be  divided, 
allotted  or  exchanged,  should  hold  his,  her  or  their  respective  lands  or  here- 
ditaments for  different  estates,  or  by  different  tenures,  the  commissioners  should 
ascertain  and  distinguish  the  lands  and  other  hereditaments  held  for  each  of 
such  estates,  and  by  each  of  such  tenures  respectively,  and  should  also  set  out 
and  distinguish  the  different  allotments  and  other  hereditaments  to  be  accepted 
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and  taken  by  soch  proprietor  or  proprietors  reflpectively>  as  an  equi* 
▼aient  in  respect  of  each  of  *such  estates  respectively,  and  that  tlie   [*581] 
commissioners  sboald  set  forth  and  declare^  in  and  by  Iheir  award,  in 
right  of  what  estates  in  particular  such  allotments  should  have  been  respec- 
tively made(  and  should  therein  also  separately  describe  and  ascertain  the 
situation  of  every  such  allotment ;  and,  that,  in  all  cases  where  the  proprietor 
or  proprietors  of  any  of  the  lands  or  hereditaments  which  should  be  allottedi 
divided  or  exchanged  by  virtue*  of  that  act,  should  hold   his,  her  or  their 
respective  lands  or  hereditaments  for  different  estates,  or  by  difllerent  tenures  i 
and  where,  from  the  want  of  necessary  informationi  or  from  any  other  cause,  the 
commissioners  should  in  their  award  have  omitted  to  distinguish  and  ascertain 
the  lands  or  other  hereditaments  holden  for  each  of  such  estates,  and  by  each 
of  such  tenures  respectively,  and  to  set  out  and  award  several  and  distinct 
allotments  for  such  lands  and  other  hereditaments  respectively  as  thereinbefore 
was  required,  or  where  the  commissioners  should,  in  their  award,  have  mis- 
stated the  estate  or  tenure  for  or  by  which  any  such  lands  or  other  heredita« 
ments  were  or  should  be  holden,  and  should  havectnade  any  allotment  or  allot-^ 
ments  for  such  last-mentioned  lands  or  other  hereditaments,  it  should  be  law- 
ful for  the  commissioners,  at  any  time  within  twelve  calendar  months  next 
after  making  their  award,  upon  request  made  to  them  for  that  purpose  by  any 
person  or  persons  interested  in  any  such  omission  or  mis-statement,  by  writing 
under  bis«  her  or  their  hands,  to  supply  or  correct  such  omission  or  mis-state- 
ment, by  a  separate  instrument ;  and,  so  far  as  might  be  requisite  for  that  pur« 
pose,  to  examine  witnesses,  and  to  proceed  and  act,  in  every  other  respect,  as 
if  their  award  had  not  been  made :  and,  when  they  should  have  ob- 
tained such  information  in  the  matter  as  they  might  judge  ^sufficient,    f*583] 
they  were  thereby  also  authorized  and  required,  by  deed  under  their 
bands  and  seals,  to  distinguish  and  set  forth  the  true  estates  and  tenures  for  of 
by  which  the  lands  and  hereditaments  m  respect  of  which  such  omission  or 
mis-statement  should  have  arisen  should  be  respectively  holden,  and  to  make 
distinct  and  several  allotments  in  respect  thereof  accordingly,  in  like  manner 
as  they  were  thereby  required  to  do  in  their  award,  as  if  no  such  omission  Or 
mis-statement  had  happened  ;  and  that  every  such  separate  instrument  should 
be  annexed  to  their  award,  and  be  enrolled  and  deposited  therewith,  and  that 
evidence  should  be  given  thereof  in  like  manner  as  by  the  act  was  directed 
concerning  their  award ;  and  that  all  reasonable  expenses  incurred  in  or  about 
such  separate  instrument  should  be  paid  by  the  person  or  persons  who  should 
have  required  the  commissioners  to  make  and  execute  the  same,  or  by  his,  her 
or  their  heirs,  executors  and  administrators ;  and  that  every  such  separate 
instrument  should,  from  and  immediately  after  the  due  execution  thereof  by  the 
commissioners,  have  the  same  effect,  to  all  intents  and  purposes,  as  if  the  con*, 
tents  thereof  had  been  inserted  and  contained  in  their  award  ;  and  that  a  du- 
plicate of  such  instrument  should  be  delivered  to  the  person  or  persons  upon 
whose  request  any  such  omission  or  mis-statement  should  have  been  supplied 
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or  corrected,  or  to  the  person  or  persons  to  whom  the  custody  of  the  deeds 
and  writings  concerning  the  title  of  the  lands,  hereditaments  or  allotments 
mentioned  in  such  instrument,  should,  in  the  judgment  of  the  commissioners^ 
belong. 
After  the  passing  of  this  act  Frost  delivered  in  to  the  commissioners  a  claim 

in  writing,  in  which  he  claimed  to  be  entitled,  as  well  to  the  heredita- 
[^583]    ments  devised  by  *the  will  of  his  father,  as  to  the  hereditaments  so 

purchased  by  him.  That  claim  was  partly  as  follows  :  **  Gentlemen, 
»— I  claim  to  be  lord  of  the  manor  of  Brinkley,  and,  as  such,  entitled  to  the  ma- 
norial rights  thereof.  I  also  claim  a  freehold  form-house  and  buildings,  and 
twenty-one  acres  of  inclosed  arable  and  pasture  land,  and  165  acres  of  inclosed 
arable  and  lammas  land,  lying  dispersedly  in  the  fields  of  Brinkley  .aforesaid, 
late  Purchases,  in  my  own  occupation.  I  also  claim  common  rights  to  the 
same  for  one  and  seven  cows,  upon  the  said  green  and  common  of  Brinkley." 
The  commissioners,  by  their  award,  dated  the  24th  of  January  1816,  made 
one  allotment  to  Wm.  Frost  (which  they  described  by  its  boundaries  and  num* 
ber  of  acres,)  as  a  compensation  for  his  interest,  as  lord  of  the  manor,  in  the 
soil  and  waste  lands  of  the  parish  ;  another,  which  they  described  in  like  man- 
ner, for  his  interest,  in  right  of  his  entailed  estate,  in  the  open  and  common 
fields,  commons  and  waste  grounds  ;  and  a  third  (similarly  described)  in  right 
of  his  estate  in  fee  in  the  same. 

Wm.  Frost,  by  his  will,  dated  the  10th  of  July  1810,  after  redting  the  will 
of  his  father,  exercised  the  power,  given  by  that  will,  of  charging  the  estates 
therein  comprised  with  the  payment  of  certain  legacies  to  the  younger  branches 
of  the  family  ;'aod,  after  making  various  bequests,  gave  all  the  residue  of  his 
manors,  messuages,  lands  and  hereditaments,  to  Catherine  his  wife,  her  heirs 
and  assigns.  In  October  1818,  Wm.  Frost,  the  son,  died,  leaving  his  wife,  and 
the  plaintiflT,  Rebecca  King,  his  sister  and  heir  at  law,  who  thereupon  became 

the  heir  at  law  of  her  father. 
[*584]        ♦On  the  decease  of  Wm.  Frost  his  wife  look  possession  of  the  manor 

of  Brinkley,  and  of  the  whole  of  the  lands  so  allotted  under  the  in^ 
closure  act,  claiming  to  be  entitled  to  the  same  under  the  will  of  her  late  hus- 
band. Sho  afterwards  married  the  defendant  Moody.  After  the  decease  of 
Wm.  Frost,  the  plaintiffs,  King  and  his  wife,  brought  an  action  of  ejectment, 
in  the  court  of  king's  bench,  against  Frost's  Widow,  to  recover  possession  of 
the  manor  of  Brinkley,  and  the  other  property  devised  by  the  will  of  Wm. 
Frost  the  elder.  On  the  trial  of  this  action  a  special  verdict  was  found,  which 
was  argued  in  Easter  term  in  1820 ;  and  the  court  ultimately  ordered  judg- 
ment to  be  entered  up  for  the  plaintiflTs  in  the  action,  which  was  accordingly 
done.  Under  this  judgment  the  plaintiffs.  King  and  his  wife  took  possession 
of  the  manor  and  other  estates  devised  by  Wm.  Frost  the  father. 

The  bill  was  filed  in  1820.  It  insisted  that  the  copyhold  hereditaments 
having^  been,  in  manner  aforesaid,  surrendered  to  Wm.  Frost  the  younger,  were 
absolutely  merged  and  extinguished  in  the  manor ;  and  that,  therefore,  he,  hav- 
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ing  been,  at  the  time  of  the  paasuig  of  the  inclosure  act  and  of  the  execution  of 
the  award,  seised  in  fee,  as  well  of  the  hereditaments  which  were  originally  of 
copyhold  tenure,  and  which  were  so  extinguished  in  the  manor,  as  also  of  the 
freehold  lands  so  purchased  by  him,  the  commissioners  did  not,  in  their  award, 
set  out  or  declare  what  part  of  the  lands  so  allotted  to  him  were  allotted  in  lieu 
or  in  respect  of  the  lands  which  were  originally  of  copyhold  tenure,  and  what 
part  of  the  said  lands  were  so  allotted  in  lieu  of  the  freehold  lands  so  purchased 
by  him. 

♦The  prayer  of  the  bill,  therefore,  was,  that  it  might  be  ascertained  [*585'] 
what  part  of  the  allotment  was  made  by  the  commissioners  in  respect 
of  the  copyhold  lands  so  purchased  and  surrendered  as  aforesaid ;  and  that 
the  same  might  be  distinguished  by  metes  and  bounds  :  and  that  a  commission 
might  issue  to  ascertain  the  same ;  and  that  it  might  be  declared  that  the 
plaintiffs  were  entitled  to  such  part  of  the  allotment  as  should  be  so  ascer* 
tained  and  distinguished  ;  and  that  the  defendants  might  be  decreed  to  deliver 
up  to  the  plaintiflTs  the  possession  of  the  same. 

The  defendants,  in  their  answer,  after  setting  forth  the  clause  before  men* 
tioned  in  the  Brinkley  inclosure  act,  stated  that^  under  that  act  and  the  gene- 
ral inclosure  act,  the  award  of  the  commi^isioners,  unless  the  same  was  cor- 
rected within  the  time  and  in  the  manner  prescribed  by  the  Brinkley  inclosure 
act,  became  binding  and  conclusive  upon  all  persons  to  all  intents  and  pur* 
poses :  that,  at  the  time  of  the  passing  of  the  Brinkley  inclosure  act,  Wm.  ' 
Frost  was  seised  only  of  the  manor  of  Brinkley  and  the  lands  which  were 
parcel  thereof,  and  which  formed  his  entailed  estate,  and  of  the  lands  which 
had  been  purchased  by  him,  as  in  tlie  bill  mentioned,  which  Jiad  not  merged 
in  the  manor,  and  of  which  he  was  seised  in  fee-simple ;  and  it,  therefore,  be* 
came  necessary  for  the  commissioners  to  make  distinct  allotments  in  respect 
of  the  entailed  estate,  (that  is  to  say,)  the  estate  recovered  by  King  and  his 
wife,  and  theestate  of  which  Wm.  Frost  was  seised  in  fee,  and  which  passed 
by  his  will  to  the  defendant,  Catherine  Moody :  and  that  the  commissioners 
accordingly,  by  their  award,  which  was  duly  made  and  executed,  and 
enrolled  with  all  the  formalities  ^required  by  the  said  several  acts,  set  [*^586] 
out  and  allotted  to  Frost  divers  lands  in  respect  of  his  entailed  estate, 
and  divers  other  lands  in  respect  of  his  estate  in  fee :  and  that  the  different 
allotmehts  were,  by  the  award,  declared  to  be  made  in  respect  of  the  different 
estates,  and  the  particular  parcels  of  land  described  in  the  bill,  and  of  which 
a  partition  was  thereby  sought,  were  set  out  and  allotted  in  respect  of  the 
estate  in  fee,  as  contradistinguished  from  the  entailed  estates ;  and  that  the 
award  declared  that  the  same  were  set  out  in  lieu  of  Wm.  Frost's  estate  in  fee, 
by  a  declaration  as  follows ;  "  which  said  three  several  allotments  we  do  ad-, 
judge  and  deem  to  be  a  just  compensation  and  satisfaction  for  the  respective 
lands,  grounds,' rights  of  common,  and  other  the  rights  and  interests  of  the 
said  Wm.  Frost,  which  he  is  seised  of  in  fee,  in  the  open  and  common  fields, 
commonable  lands,  commons,  heaths  and  waste  grounds,  by  the  said  act  cli- 
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reeled  to  be  divided  and  alloUed ;  and  also  in  lieu  of  and  for  the  following  pieces 
or  parcels  of  land,  or  old  inclosures,  hereinbefore  allotted  and  awarded  to  the 
rector  of  Brinkley  from  the  fce-simple  estate  of  thr  sHid  Wm.  Prost,  (that  is 
to  say,)  all  that  old  inclosure,  called  Shrub  Pasture,  No.  8,  containing  4  acres 
and  22  perches,  and  also  all  thai  old  inclosure  called  Bab's  Pasture,  No.  9, 
containing  3  acres  and  18  perches  s  and  also  of  and  for  the  following  piece  or 
parcel  of  land,  or  old  inclosure,  called  Bye's  Pasture,  No.  8,  containing  5 
acres,  1  rood,  34  perches,  hereinbefore  assigned,  alloUed  and  awarded  to  the 
entailed  estate  of  the  said  Wm.  Frost,  from  the  estate  of  which  he  is  seised  in 
fee.**  The  answer  further  stated  that  all  the  several  parcels  of  land  particu- 
larly  described  in  the  extract  from  the  award,  were  parcel  of  the  free- 
[•687]  hold  lands  purchased  *by  Wm.  Prost,  and  not  of  the  copyhold  pur- 
chased by  him :  that,  thereby,  the  commissioners  set  out  the  allotments, 
particularly  described  in  the  bill,  in  respect  of  the  lands  which  passed  to  the 
defendant  Catherine  Moody,  under  the  will  of  Wm.  Frost  the  son,  those  being 
the  only  lands  of  which  he  was  seised  in  fee,  as  contradistinguished  from  his 
entailed  estate:  that  no  objection  was  ever  made  to  the  award  by  the  plain- 
tiffs, or  any  persons  interested  under  the  will  of  Wm.  Frost  the  cider ;  and 
that  the  same  was  never  altered  by  the  commissioners  in  the  manner,  in  which, 
if  any  mistakes  were  made  by  them,  they  were  enabled  to  correct  the  same ; 
iind  that  the  same  was  binding  and  conclusive  upon  the  plaintiffs  and  all  otiier 
.  parties. 

Mr.  Sugden,  and  Mr.  Rolfe,  appeared  for  the  plaintiffs. 
Mr.  Home,  Mr.  Pemberton,  and  Mr.  Biggs  Andrews,  for  the  defendants. 
It  is  unnecess&ry  to  insert  the  arguments  at  length,  as  the  substance  of  them 
is  stated  in  the  judgment. 

The  cases  cited  were  St.  Paul  v.  Lord  Dudley  and  Ward,(a)  for  the  plain- 
tiffs, and  Morgan  v.  Mather,{b)  and  Knox  v.  Simmonds,(c)  for  the  defendants. 
The  evidence  alluded  to  in  the  judgment  was  that  of  one  of  the  commis- 
sioners, and  their  clerk.    It  related  to  the  claim  made  by  Frost  before  the 
commissioners,  and  the  representations,  made  by  him  on  that  occa- 
[*588]    sion,  *that  he  had  an  estate  tail  in  tlie  devised  lands,  and  an  estate  in 
fee  in  tlie  others.    The  ground  of  the  objection  to  this  evidence  was 
that  it  tended  to  contradict  the  award. 

The  Vicx-Chancellor  : — In  this  case,  William  Frost,  lord  of  the  manor  of 
Brinkley,  as  tenant  in  fee,  with  a  gift  over  by  way  of  executory  devise,  pur- 
chased a  certain  estate,  partly  freehold,  and  partly  copyhold,  held  of  the 
manor  of  Brinkley,  the  freehold  part  pf  which  was  duly  conveyed,  and  the 
copyhold  part  duly  surrendered  to  him  and  his  heirs;  and  it  is  not  denied  that, 
by  the  effect  of  this  surrender,  the  copyhold,  at  law^  became  annexed  to  and 
*  parcel  of  the  manor,  so  as  to  be  subject  to  the  executory  devise  of  the  manor. 
It  is  proved  in  the  cause,  by  evidence,  which  was  objected  to,  but  wbicb  I 

(«)  15  Vol,  167.         (6)  S  Ves.  Jan.  15.         (c)  3  Bro.  C.  C.  358 ;  S.  C.    I  Yes.  Jan.  869. 
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considered  myaelf  bound  to  admit,  thnt  an  act  of  parliament  afterwards  passed 
for  inclosing  lands  in  the  parish  of  Brinkley ;  and  that  William  Frost,  mis- 
takenly considering  that,  by  the  effect  of  bis.  purchase  and  the  surrender  to 
him,  the  copyhold,  as  well  as  the  freehold  which  he  had  purchased  with  it, 
had  become  his  fee  simple  estate,  carried  in  to  the  commissioners  under  the 
inclosure  act  two  claims,  one  for  his  entailed  estate,  meaning  thereby  the 
estate  limited  over  by  way  of  executory  devise,  excluding  therefrom  the  copy- 
hold which  had  become  parcel  of  the  manor,  and  the  other,  for  his  estate  in 
fee,  including  in  the  description  of  the  latter  estate  the  copyhold  part  of  the 
purchased  estate ;  and  the  commissioners,  adopting  his  mistaken  view  of  the 
case,  made  two  distinct  allotments  for  what  he  called  his  entailed  estate*  and 
for  what  he  called  his  estate  in  fee,  including  in  the  latter  an  allotment 
*in  respect  of  the  copyhold  part  of  the  estate  purchased.  [*580] 

William  Frost  is  since  dead  ;  and  the  executory  devise  over  of  the 
manor  of  Brinkley  having  taken  effect  in  favor  of  the  plaintiffs,  the  present  bill  is 
filed  for  the  purpose  having  it  determined  what  part  of  the  allotment  so  professed 
to  be  taken  for  the  estate  in  fee  of  William  Frost,  is  to  be  considered  as  hav- 
ing been  made  in  respect  of  what  had  been  copyhold,  the  plaintiffs  insisting 
that  such  copyhold  having  become  parcel  of  the  manor,  they,  and  not  the  de- 
fendants, who  are  the  general  residuary  devisees  of  William  Frost,  are  entitled 
to  this  portion  of  the  allotment,  and  the  case  of  SL  Paul  v.  Lord  Dudky^ 
is  relied  upon  by  them  as  in  point. 

For  the  defendants  it  has  been  first  argued  that  the  question,  whether,  by 
the  surrender,  the  copyhold  did  or  not  become  parcel  of  the  manor,  is  a  mere 
legal  question,  and  that  the  plaintiffs  ought  to  be  left  to  law.  The  obvious 
answer  is,  that  one  allotment  being  made  in  respect  of  the  whole  purchased 
estate,  the  plaintiffs  cannot  recover,  at  law,  any  particular  portion  of  the  al- 
lotment, as  belonging  to  the  part  which  had  been  copyhold,  and  the  plaintiffs 
are,  necessarily,  driven  into  equity  in  order  to  have  a  certain  parcel  of  the  al- 
lotment set  out  by  a  court  of  equity,  as  being  equivalent  to  the  proportionable 
value  between  the  freehold  and  copyhold. 

It  is  next  argued  that  William  Frost,  by  including  in  his  claim  what  had 
been  copyhold,  as  a  part  of  his  own  estate  in  fee,  plainly  manifested 
that  it  was  not  his  ♦intention  that  it  should  become  parcel  of  the  man-  [•590] 
or,  but  should  remain  at  his  disposal;  and,  as  he  had  the  power 
during  his  life,  to  separate  it  again  from  the  manor,  it  is  to  be  inferred  that  he 
would  have  done  so  if  he  had  not  mistaken  the  law  ;  and  that  a  court  of  equity 
therefore,  will  not  assist  the  plaintiffs  against  the  actual  intention  of  the  rqal 
owner  of  the  property. 

Wher^,  by  law,  a  certain  act  is  necessary  in  order  to  give  effect  to  inten- 
tion, courts  of  justice  are  disinclined  to  infer  a  perfect  intention  where  the  act 
required  is  not  done,  as  in  the  case  of  a  will  of  lands  not  duly  attested  ;  and, 
in  the  case  referred  to,  Lord  Dudley,  as  to  the  copyhold  within  the  manor  of 
Kingswinford,  had  manifested  the  same  ignorance  of  the  law,  and  the  same 


59S  CASES  IN  CHANCERY. 

1896d — Tiku  V.  Feamlej. 

■  —  ■  ■  II  I     ■         ■  ■        !■         I  '  ■■■'  -I  I  I       ■        I    I     I  .   Ill     ^  .       II  —  .  ij 

ioteotioo  that  the  copyhold  purcliaaed  and  surreDdered  to  him  should  not  be 
annexed  to  mad  desoend  with  the  manor,  by  comprising  it  in  the  mortgage 
to  Smith,  for  the  sum  of  8,000/.  borrowed  by  him ;  and,  though  the  Lord 
Chancellor  held  that  the  mortgagee  might  have  compelled  the  remainder- 
man to  re  grant  the  copyhold,  according  to  the  covenant  to  surrender  in  the 
mortgage  deed,  yet  no  such  re-grant  having  been  made,  he  was  of  opinion 
that  Lord  Dudley's  general  devisees  had  no  equity  against  the  remainder* 
man.  If,  in  such  cases,  the  devisee  has  no  equity,  it  can  make  mn  difference 
whether  the  remainder-man  be  defendant,  as  in  the  case  of  St.  Paul  v.  Lord 
Dudley^  or  plaintiff,  as  in  this  case. 

Declare  that  the  plaintiffs  are  entitled  to  so  much  of  the  allotment,  profess- 
ed to  be  made  in  respect  of  the  estate  in  fee  of  William  Frost,  as  was  ac- 
tually made  in  respect  of  the  copyhold  land  surrendered  to  him  and 
[*591]  his  *^hetrs  by  John  Purchas,  the  elder,  and  John  Purchas,  the  younger 
and  William  J.  Purchas,  on  the  21st  of  November  1800 ;  and  refer 
it  to  the  master  to  apportion  the  said  allotment  accordingly  :  and  let  the  de- 
fendant deliver  up  to  the  plaintiffs  the  possession  of  that  part  of  the  allotment 
which  the  mastershall  so  apportion  to  the  plaintiffs  in  respect  of  the  said  copyhold 
lands ;  and  let  the  master  take  an  account  of  the  rents  and  profits  of  the  said 
allotment  which  have  arisen,  or  become  due,  since  the  death  of  the  said  Wil* 
liam  Frost ;  and  let  him  apportion  the  said  rents  and  profits,  and  ascertain 
and  state  how  much  of  such  rents  and  profits  is  to  be  attributed  to  that  part 
of  the  said  allotment  which  he  shall  find  to  belong  to  the  plaintiffs,  according 
to  the  declaration  aforesaid ;  and  let  the  defcndanU  pay  the  amount  of  such 
rents  and  profits  to  the  plaintiffs,  Robert  King  and  Rebecca  his  wife  ^  and  let 
any  party  interested  be  at  liberty  to  apply  as  they  shall  be  advised. 


[•6M]  •Parker  t>.  Fbarnlby. 

1826,  Bth  JiiDe.— H^iU.— Con«nt«itMi, 

TwUtrix  directed  ber  legacies  to  be  paid  by  her  executor  to  whom  she  afterward*  save  all  her  veil 

•etotee,  and  the  residae  of  her  penonal  estate  after  payment  of  her  debU  and  funeral  ozpenMs. 

Held  that  the  legacies  were  not  charged  on  the  real  estates. 

Mrs.  Alice  Fbarnlev,  bequeathed  her  household  furniture,  plate,  china, 
linen  and  wearing  apparel,  and  a  sum  of  600Z.  to  her  daughter,  Ann  Parker. 
She  also  bequeathed  to  another  of  her  daughters  the  sum  of  100/.  and  gave 
several  small  legacies  to  other  persons.  She  then  directed  that  the. legacies 
which  she  had  given  should  be  paid  within  two  years  after  her  decease,  by  her 
executor  thereinafter  named,  to  such  of  the  legatees  as  should  then  have  attained 
the  age  of  twenty-one  years,  and  to  the  others  as  and  when  they  should  attain 
that  age.  She  next  devised  a  real  estate,  which  she  particularly  mentioned, 
and  all  other  her  real  estates,  unto  her  son  Charles,  in  fee ;  and,  as  to  all  the 
rest  and  residue  of  her  said  personal  estate  which  should  remain  aflcr  payment 
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of  her  jast  debts  and  funeral  expenses,  she  gu^e  the  same  to  her  said  son,  for 
his  own  use  and  benefit^  and  appointed  him  sole  executor  of  her  will. 

The  bill  stated  that  the  testator's  personal  estate,  at  the  time  she  made  her 
will,  was  very  small ;  and  insisted  that  the  legacies  were  well  charged  on  the 
real  estate. 

The  defendant,  C.  Fearnlev,  put  in  a  general  demurrer  to  the  bill. 

Mr.  Sugden,  and  Mri  Swan$km,  in  support  of  the  bill. 

*^The  first  observation  that  arises  on  this  will,  is  that. the  legacies  [*593} 
are  not  directed  to  be  paid  until  two  years  after  the  testatrix's  death, 
which  is  not  the  usual  period  for  the  distribution  of  personal  estate ;  so  that 
theioiiatrix  must  have  had  something  in  view  beyond  personal  estate.  Next, 
the  legacies  are  to  be  paid  by  the  executor,  to  whom  all  the  real  estate  and 
the  residue  of  the  personal  estate  are  afterwards  given.  But  the  personal  es* 
tate  is  given  to  him  after  payment  of  debts  and  funeral  expenses,  but  not  of  the 
legacies.  At  all  events,  if  the  legacies  are  not  charged  on  the  real  estate,  the 
devisee  mu«t  be  put  to  his  election,  and  not  be  permitted  to  retain  that  estate, 
unless  he  pays  the  legacies.  Powell  v.  RMn$.{a)  Williams  v.  ChiUi/.{b) 
Keeling  v.  Brown, (c) 

Mr.  JSeald^  and  Mr.  Sideboitom^  In  support  of  the  demurrer,  were  stopped 
by  the  court. 

The  Vice-Chancbllor  :^The  court  cannot  take  into  consideration  the 
amount  of  the  personal  estate,  nor  indulge  conjectures  as  to  the  intention  of 
this  testatrix,  but  must  be  governed  by  her  expressions ;  and  there  is  no  ex- 
pression in  this  will  which  would  justify  me  in  stating  that  it  was  the  intention  of 
this  testatrix  that  her  pecuniary  legacies  should  be  charges  on  her  real  estate 
devised  to  her  execut6r.f  1]  I  cannot  infer  that  the  legacies  were  to  be  so 
charged,  because  she  has  directed  that  her  legacies  should  be  paid  by  her  exc- 
cutor ;  for,  by  law,  pecuniary  legacies  are  to  be  paid  by  him  :  nor  because  she 
has  made  her  executor  the  residuary  legatee  of  her  personal  estate, 
*after  payment  of  her  just  debts  and  funeral  expenses,  without  men-  [^dQ^I] 
tioning  legacies ;  for  pecuniary  legacies  are  imposed,  by  the  law,  upon 
the  residue  of  thei  personal  estate,  after  the  payment  of  just  debts  and  funeral 
expenses :  and  the  omission  of  such  direction  in  the  will  is  immaterial,  unless 
there  be  words  in  the  will  directly  aflecting  the  real  estate.[2] 

(a)  7  Vm.  209.  (6)  3  Yes.  545.  (c)  5  Vet.  359. 

[1]  Vide  Warren  y,  Daviet,  3  Mylne  &  Keene,  49. 

[3]  "  The  real  estate  ii  not,  as  of  coarse,  charged  with  the  payment  of  legacies.  It  is  never 
charged  unless  the  testator  intended  it  should  be,  and  that  intention  must  be  either  expressly  de- 
clared,  or  fairly  and  satisfactorily  inferred,  from  the  language  and  dispositions  of  the  will.  This 
general  rule  does  not  seem  to  admit  of  dispnte.  If  that  residuary  clause  created  such  a  charge,  the 
charge  would  have  existed  in  almost  every  case,  for  it  ia  the  usual  clause,  and  a  kind  of  formula  in 
wills.  It  means  only,  when  taken  distributlvely,  reddendo  tinguh  eingulU,  that  the  rest  of  the 
personal  estate,  not  before  bequeathed,  is  given  to  the  residuary  legatees,  and  that  the  remainder  of 
of  the  real  estate,  not  befbre  devised,  is  in  like  manner  disposed  of.  It  means  that  the  testator  does 
not  intend  to  die  intestate  as  to  any  part  of  his  property,  and  it  generally  means  nothing  more.— ^ 
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The  Trustees  of  the  British  MusEim  v.  Whitiu 

1896,  30ih  May,  and  8th  }^j,^Morimain,^eharityn 

A  deriie  to  the  British  Moioam  it  within  the  stat.  of  mortmain  ;  and  so  is  OTOiy  deviaa  for  a  public 
purpose,  whether  local  or  geoecal. 

William  White,  deceased,  devised  a  freehold  estate  to  trustees*  in  trust  to 
sell  it,  and  pay  the  proceeds,  together  with  his  residuary  personal  estate,  to 
the  trustees  of  the  British  Museum,  to  be  by  them  employed  for  the  benefit  of 
that  institution.  The  question  was»  whether  this  devise  was  void  under  the 
9th  Geo.  2d,  c.  36  ? 

The  SoUcitor^Oeneralf  Mr.  Bligh^  and  Mr.  CooUf  for  the  trustees  of  the 
Museum : — The  British  Museum  is  not  a  charitable  institution.  It  was  founded 
by  the  munificence  of  the  state  for  the  benefit  of  the  public.  Every  gift  for 
the  use  of  the  public  is  not,  necessarily,  a  charity.  There  must  be  something 
in  the  nature  of  relief  to  constitute  a  charity.  Gifts  to  support  a  public  bridge* 
and  for  the  repair  of  sea-banks,  have,  on  that  principle,  been  held  to 
[*595]  be  charitable  gifts.  So  schools  for  learning  have  *been  held  to  be 
charitable  institutions :  not  so  schools  of  art.(<t)  Now  this  is  a  school 
of  art.  Besides,  the  Museum  is  national  property  :  and,  for  that  reason,  it  was 
held,  in  Thellusson  v.  Woodford^Qi)  that  the  devise  to  the  king,  for  the  use  of 
the  sinking  fund,  was  good. 

But  if  the  British  Museum  should  be  hsld  to  be  a  charitable  institution,  still 
this  devise  is  good,  under  the  86th  Geo.  2d,  c.  23,  by  which  the  Museum  was 
established :  for  it  is  thereby  enacted  :(c)  '*  That,  for  the  better  execution  of 
the  purposes  of  this  act,  the  said  trustees,  hereby  appointed,  shall  be  a  body 
politic  and  corporate  in  deed  and  name,  and  have  succession  for  ever,  by  the 
name  of  '  the  trustees  of  the  British  Museum  ;'  and,  by  that  name,  shall  sue 
and  be  sued,  implead  and  be  impleaded,  in  all  courts  and  places  within  this 
realm,  and  shall  have  power  to  have  and  use  a  common  seal,  to  be  appointed 
by  themselves,  and  to  make  bye-laws  and  ordinances,  for  the  purposes  of  this, 
act;  and  to  assemble  together,  when,  where,  and  as  often,  and  upon  such 
notice,  as  to  them  shall  seem  meet,  for  the  execution  of  the  tru^t  hereby  in 
them  reposed ;  and  shall  also  have  full  power,  capacity  and  ability  to  purchase* 
take,  hold  and  enjoy,  for  the  purposes  of  this  act,  as  well  goods  and  chattels* 
as  lands,  tenements  and  hereditaments,  so  as  the  yearly  value  of  such  lands 
ahall  not  exceed  500/.  above  all  charges  and  reprizes,  the  statute  of  mortmain. 

(a)  Doke,  138.  (6)  4  Ves.  297.  (c)  See  rect.  14. 

When  the  real  estate  is  charged,  and  not  in  the  most  explicit  and  direct  terms,  it  is  usnally  done  in 
terms  that  indicate  a  pretty  clear  intention  that  the  legacies  were  at  all  events  to  be  paid.  It  is  not 
sufficient  that  debts  or  legacies  are  directed  to  be  paid.  That  alone  does  not  create  the  charge,  bat 
they  must  be  directed  to  be  jEr#<,  or  previously  paid,  or  the  devise  declared  to  be  made  after  thry  are 
paid."  Kent  Ch.  Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  623.  See  further,  OridUy  ▼.  Andrew,  8 
Conn,  Rep.  I.    Downman  ▼.  Rwt,  6  Randolph,  (Virg .)  Rep.  587. 
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or  any  other  statute  and  law  to  the  contrary  thereof,  in  any  wise  notwith- 
standing." 

*Mr.  Home^  and  Mr.  Parker,  for  the  defendant,  the  testator's  heir,    [*506] 
contended  that  the  British  Museum  was  no  more  national  property 
than  a  hospital,  or  college  of  royal  foundation ;  and  that  the  devise  in  question 
was  void,  as  being  within  the  statute  of  mortmain* 

The  Vice-chancellor  : — ^It  has  long  been  settled,  by  authority,  that  a  gift 
of  the  price  of  land  is,  in  eflect,  a  gift  of  land  within  the  0th  Geo.  2d. ;  because 
it  is  possible  that  the  land  itself  may  be  acquired  by  means  of  such  a  gift.  In 
Mr.  Thellusson's  will  there  was  a  residuary  gift,  in  clsrtain  events,  towards 
payment  of  the  national  debt  i  but  those  events  have  not  yet  happened,  nor 
probably  ever  will  happen ;  and  no  decision  has  yet  taken  place  with  respect 
to  the  validity  of  that  gift.  But,  in  this  will,  there  is  no  such  gift  to  the 
nation ;  but  a  gift  to  an  institution,  established  by  the  legislature)  for  the  doU 
lection  and  preservation  of  objects  of  science  and  of  art,  partly  supplied  at  the 
public  expense,  and  partly  from  individual  liberality,  and  intended  for  the 
public  improvement.  I  consider  that  every  gift  for  a  public  purpose,  whether 
local  or  general,  is  within  the  9ih  Geo.  2d.,  although  not  a  charitable  use 
within  the  common  and  narrow  sense  of  those  worJs :  and,  consequently,  I 
must  declare  this  devise  void  as  to  the  real  estate. (e) 


•Blommart  v.  Plater.  [•SQ?] 

1826»  lOvh  Jaij.-'EUetion, 

Where  jt  was  not  apparent  on  the  face  of  the  will,  that  a  general  devise  in  trait  to  sell  was  intend- 
ed to  include  a  particular  estate,  of  which  Uie  testatrix  had  been  wrong^fully  in  possession  np  to 
the  time  of  her  death,  the  Tightfbl  owner  of  that  estate  was  not  pat  to  his  eleetton  in  respect  Of 
an  interest  WqaeAtbed  to  him  in  the  money  to  be  produced  by  tho  sale  of  tho  estate. 

Thomas  Greqort  Plater,  being  seised  of  certain  freehold  add  copyhold 
estates,  by  his  will  gave  all  his  real  and  personal  estate  of  every  description 
whatsoever,  and  whether  in  possession,  rever^rion,  remainder  or  eitpectancy, 
with  all  the  appurtenances  (hereto  belonging,  unto  his  wife  Isabella  Player,  her 
heirs,  executors,  administrators  and  assigns. 

The  testator  left  a  son,  who  Was  his  heir  at  law  and  customary  heir,  and 
two  daughters,  surviving  him.  The  widow,  at  the  death  of  the  testator,  en- 
tered into  the  possession  of  all  her  late  husband's  real  estates,  inchiding  the 
copyholds ;  and,  being  so  in  possession,  she,  by  her  will,  devised  to  the  plain- 
tiffs all  the  freehold  and  leasehold  lands,  late  of  or  belonging  to  her  late  hus* 
band,  and  all  and  singular  the  personal  estate,  late  of  or  belonging  to  her  late 
husband,  and  all  other  her  real  and  personal  estate  whatsoever,  except  any 

(b)  See  Attorney  Otneral  v.  Herft's,  ante  67. 
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copyhold  messuages,  lands,  tenemeots  and  hereditaments  of,  or  to  which  she 
Was,  or  should  or  might  be  seised  or  entitled,  upon  trust  to  sell  and  convert 
the  same  into  money :  and  she  then  empowered  and  required  her  trustees  to 
sell  and  dispose  of  all  such  copyhold  messuages,  lands  and  tenements  as  then 
were,  or  thereafter  should  or  might  be  vested  in  her,  and  every  part  thereof, 
with  their  appurtenances ;  and  directed  that  the  moneys  arising  from 
[*598]  all  the  said  *  property  so  to  be  sold  and  converted  by  her  trustees, 
shoold  be  divided  into  three  parts,  and  she  gave  one  third  part  thereof 
to  her  son,  and  the  other  two  parts  to  her  daughters. 

The  son,  after  her  death,  claimed  the  copyhold  lands,  which  had  belonged 
to  his  father,  and  been  enjoyed  by  his  mother,  upon  the  ground  that  they  did 
not  pass  to  his  mother  by  his  father's  will,  and,  ultimately,  recovered  pos$.e0« 
sion  of  them  in  an  action  of  ejectment  in  the  court  of  common  pleas. 

The  bill  was  filed  by  the  testator's  two  daughters,  praying  that  the  trusts 
of  the  mother's  Will  might  be  carried  into  efiect,  and  that  it  might  be  declared 
that  the  copyholds  passed,  by  the  father's  will,  to  the  mother,  or  that  the  son 
was  bound  to  elect  between  the  copyholds,  and  the  third  part  of  the  produce 
of  the  property  directed  to  be  sold,  which  was  given  to  him  by  the  mother's 
will. 

The  Solicitor  General,  Mr.  Heald,  Mr.  Shadwell,  Mr.  RoupeU,  and  Mr. 
Bickersteih,  for  the  plaintiffs. 

Mr.  Hornef  Mr.  Sugden^  and  Mr.  Ray  ley,  for  the  defendant,  the  son. 

The  Vice-ChancelloiI  : — It  having  been  decided,  by  the  court  of  common 
pleas,  that  the  copyholds  did  not  pass  to  the  mother  by  the  father's  will,  this 
court  will  not  review  that  judgment.  If  the  judgment  be  complained 
[*599]  of,  the  *proper  course  is  to  review  it,  by  writ  of  error,  in  the  exche- 
quer chamber. 

There  is  no  election,  unless  it  be  manifest,  upon  the  face  of  the  will,  that 
the  mother  intended  to  pass,  by  her  will,  the  copyholds  which  had  belonged 
to  the  father.  Her  direction  to  the  trustees  is,  that  they  are  to  sell  and  dis- 
pose of  all  such  copyhold  messuages,  lands  and  tenements  as  then  were,  or 
thereafter  should  or  might  be  vested  in  her.  According  to  the  decision  of  the 
court  of  common  pleas,  the  copyholds  which  had  belonged  to  the  father  were 
not  then,  or  at  any  time  thereafter,  vested  in  her :  and  there  is  not,  therefore, 
any  intention,  apparent  upon  the  face  of  the  will,  that  the  copyholds  which 
had  belonged  to  the  father,  should  pass  thereby.  It  must,  therefore,  be  de- 
clared that  the  customary  heir  is  not  put  to  his  eIection.[I] 


[1]  Vide  NayUr  ▼.  WetkereU.  4  Sim.  114. 
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*James  V,  Biou.    Owen  v.  Flack.  [*600] 

1895.  6th  December;  1836,  31«t  Mmj^^Tntt^-^Epniy of  lUdrnptum^^Emdeiice. 

A  traetee  in  receipt  of  the  rente  and  profits  of  a  mortgaged  estate,  under  an  old  conTeyanoe  of  the 

equity  of  redemption,  upon  trust  to  sell  and  pay  off  certain  debts  which  had  been  long  since 

satisfied,  is  not  entitled  to  ledeem  the  mortgage. 
PAyraent  of  money,  though  evidence  against  the  payer  of  the  title  of  the  pArty  receiving  it.  Is  not 

evidenee  against  the  neetrer  that  the  payer  was  the  party  bowid  to  pay  H.—- The  soppression  of 

some  of  a  series  of  documents  relating  to  tho  title,  which  are  admitted  to  be  in  the  possession 

of  a  party,  is  evidence  that  the  documents  withheld  afford  inferences  unfavorable  to  the  title  of 

that  party, 
t'ayment  of  money  is  evidence  against  the  payer  of  the  title  of  the  party  receiving  it,  but  is  Act 

evidence  against  the  receiver,  that  the  payer  was  the  party  bound  to  pay  it 
The  sappression  of  some  of  a  series  of  documents  admitted  to  be  in  possession  of  the  party  who 

produces  the  others,  is  evidence  that  the  documents  withheld  afford  inferences  unfavorable  to 

that  party  who  withholds  them. 

This  wns  nn  original  and  revived  suit  for  the  redemption  of  nnortgaged 
estates,  and  for  a  re-conveyance  upon  the  trusts  of  certain  deeds  executed  in 
the  year  1781. 

The  original  bill  was  filed  in  Novemberi  1817,(a)  and  the  case  made  by  it, 
and  by  a  bill  of  revivor  and  supplement,  was,  in  substance,  that,  in  1781,  Sewell 
Manscll  was  seised  in  fee  of  the  estates  in  question,  subject,  as  to  part,  to  a 
mortgage  in  fee  for  securing  300/.  and  interest,  and,  as  to  other  part,  subject 
to  a  mortgage  in  fee  for  securing  400/.  and  interest ;  that,  in  July  1781,  these 
two  mortgages  were  vested  in  Susannah  Biou,  the  defendant  to' the  original 
bill,  and  Frances  Biou,  deceased ;  that,  for  many  years  previous  to  1781, 
Sewell  Munsell  had  regularly  paid  the  interest  on  these  mortgages  to  Susan- 
nah and  Frances  Biou  ;  that,  in  1781,  an  agreement  was  entered  into  between 
these  parties  for  increasing  the  rate  of  interest  on  the  mortgages  from  four  per 
cent,  to  five  per  cent,  per  annum : 

*That,  by  indentures  of  lease  and  release,  dated  the  30th  and  31st  [*601] 
of  July,  1781,  m<ide  between  Sewell  Mansellof  the  one  part,  and  Abel 
Jenkins  of  the  other  part,  Mansell  conveyed  the  mortgaged  estates  to  Jenkins 
in  fee,  upon  trust  to  sell  them,  and  apply  the  money  to  be  produced  by  the 
sale  in  the  manner  directed  by  another  indenture  of  even  date,  which  was 
made  between  the  same  parties,  and  by  which,  after  reciting  the  conveyance 
to  Jenkins,  and  the  two  mortgages  for  300/.  and  400/.,  and  several  other  in- 
cumbrances and  annuities  to  which  the  estates  were  subject,  it  was  declared 
that  Jenkins  should  stand  possessed  of  the  money  to  be  produced  by  the  sole 
of  the  estates,  and  of  the  rents  and  profits  of  them  until  they  were  sold,  upon 
trust,  out  of  the  rents  and  profits,  to  keep  down  the  interest  of  the  mortgages 
and  other  incumbrances,  and  then  to  satisfy  and  pay  off  the  principal  moneys 
due  ID  respect  of  the  mortgages  and  other  incumbrances,  and  to  apply  the 

(a)  Sse  Jofncff  v.  Biou^  3  Swtii.  9S4. 
Vol.  II.  43 
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surplus  in  pnyment  of  the  debts  of  Sewell  Mansell  mentioned  on  the  back  of 
this  indenture,  and  to  pay  what  might  remain  of  the  money  produced  by  the 
rents  and  profits,  and  by  the  sale,  after  these  various  payments,  to  Sewell 
Mansell,  his  executors,  administrators  and  assigns;  that  (here  were  no  debts 
mentioned  on  the  back  of  the  indenture,  but  that  Abel  Jenkins  paid  oflT  the 
various  debts  which  were  in  the  contemplation  of  the  parties  at  the  time  of 
the  execution  of  these  deeds,  and  also  the  various  incumbrances  afleciing  the 
estate*  except  the  mortgages  for  900/.  and  400il  and  one  annuity,  and  during 
his  lifetime  pnid  all  the  interest  due  on  the  mortfi:ages  as  well  as  the  annuity  ; 
that  Abel  Jenkins  died  in  1802,  having  devised  to  James  and  Owen  (the  plain- 

tifls  in  the  original  suit)  all  his  freehold,  copyhold  and  leaEchold  ea-  * 
[*602]  tates,  upon  trust  to  sell,  and  directed  that  the  money  to  be  ^produced 
by  the  sale  should  be  considered  part  of  his  personal  estate,  and  he 
gave  the  residue  of  his  personal  estate  to  the  plaintiffs  Abel  Jenkins  and  his 
sister,  Mary  the  wife  of  Charles  Abbott,  and  appointed  the  plaintiflTs  James 
and  Owen  executors  of  his  will ;  that  Abil  Jenkins,  the  testator,  left  the  plain- 
tiff Abel  Jenkins,  one  of  his  residuary  legatees,  his  heir  at  law  ;  that  the  mort- 
gaged estates,  upon  the  death  of  the  testator  Abel  Jenkins,  either  passed*  bj 
his  will,  to  the  plaintiffs  Owen  and  Jenkins,  as  his  devisees,  or  descended  to 
the  plaintiff  Jenkins,  as  his  heir  at  htw,  subject' to  the  incumbrances  still  affect- 
ing them,  and  to  the  trusts  of  the  deeds  of  July,  1781,  so  far  as  the  same  were 
unperformed ;  that  Susannah  Btou,  having  survived  her  sister,  became  en- 
titled to  all  the  interest  in  the  mortgages  of  400/.  and  300/.;  and,  by  her  will*  . 
bequeathed  these  sums,  and  the  securities  for  the  same,  to  the  defendant  Flack* 
together  with  all  the  title  deeds  of  the  mortgaged  estates ;  and  directed  that, 
as  these  mortgages  had  been  sixty-three  years  in  her  family,  the  title  deeds 
should  not  be  delivered  up  to  any  one  but  the  next  legal  heir ;  that  Sewell 
Mansell,  at  the  time  of  exectjuing  the  deeds  of  July,  1781,  was  seised  in  fee  of 
the  equity  of  redemption,  and  that  the  plaintiffs  were  entitled  to  redeem,  and 
that  he  had  been  in  possession  and  receipt  of  the  rents  and  profits  up  to  the 
time  of  executing  those  deeds;  and  that,  ever  since,  Jenkins,  the  origrnal 
trustee,  and  the  plaintiffs  had  been  in  receipt  of  the  rents  and  profits ;  and  that 
Susannah  Biou  and  her  sister  had  frequently  admitted  the  title  of  Mansellt 
Abel  Jenkins,  and  of  the  plaintiffs  to  redeem*  as  well  by  entering  into  the  agree- 
ment to  increase  the  rate  of  interest,  as  by  receiving  payment  of  the  interest, 
and  granting  receipts  for  it  as  received  from  the  parties  entitled  to  the 
[♦603]  equity  of  redemption.  •The  bill  prayed  for  a  redemption  of  the  mort- 
gaged estates,  and  a  reconveyance  of  them  upon  the  subsisting  trusts 
of  the  indentures  of  July,  1781,  or  such  other  conveyance  as  the  court  should 
direct. 

The  receipts  referred  to  in  the  bill  were  set  forth  in  a  schedule,  and  bore 
date  during  the  period  between  1776  and  1781 ;  in  1802  and  1808  ;  an  d 
from  1811  to  1816. 
The  answer  of  Susannah  Btou  to  the  original  bill,  stated  that  Abel  Jenkins, 
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the  original  trustee,  had  been  in  receipt  of  the  rents  and  profits  or  the  estate, 
and  had  paid  interest  on  the  mortgages,  as  the  agent  or  steward  of  the  mort- 
gagor ;  and  that  he  never,  in  his  life-time,  claimed  to  be  entitled  to  the  equity 
of  redemption;  that  the  thie  of  Seweil  Mansell  to  the  equity  of  redem- 
tion  was  never  made  out;  that  bhe  admitted  he  was,  in  1781,  seised  of  the 
equity  of  redemption,  but  whether  he  was  seised  in  fee,  or  how  otherwise,  she 
could  not  set  forth;  that  the  receipts  set  forth  in  the  bill  had  been  brought  to 
her  ready  prepared,  and  were  signed  by  her  as  a  matter  of  course,  and,  there- 
fore, ought  not  to  conclude  her  from  requiring  the  plaintiffs  to  show  their  title  ; 
that  the  plaintiffs  had  offered  to  show  her  those  receipts,  but  that  the  receipts, 
signed  between  1781  and  1802,  and  between  1803  and  1811,  had  not  been 
produced  to  her,  and  were  withheld  from  her  inspection ;  that  she  admitted  the 
indentures  of  July  1781  but  denied  any  agreement  with  Mansell  for  increas- 
ing the  interest,  further  than  that,  two  years  previous  to  its  being  increased  to 
five  per  cent,  she  had  applied  to  Abel  Jenkins  to  have  it  increased,  who 
promised  to  procure  an  advance  of  interest,  and  that  it  was  after- 
wards advanced  to  five  per  cent  ^accordingly  ;  and  she  denied  that  [^604] 
the  plaintiffs  had  any  title,  even  if  it  were  true  that  Sewell  Mansell 
had  good  title  to  convey  in  fee  according  to  the  deeds  of  1781. 

No  witnesses  were  examined  on  either  side. 

Mr.  Uari^  Mr.  Ueald,  and  Mr.  Botekr,  for  the  plaintiffs : — Mansell,  by  the 
conveyance  of  July,  1781,  vested  in  Jenkins  all  the  rights  of  redemption  that 
he  had  himself.  He  expressly  directs  Jenkins  to  redeem  the  mortgages,  in  the 
first  place,  (t  is  true  that  the  estate  has  never  been  sold :  but,  for  any  thing 
that  appears  to  the  contrary,  Jenkins  may  have  vested  in  himself  all  the  secu- 
rities that  the  other  incumbrancers  held,  and,  therefore,  did  every  thing  that  ha 
intended  to  do.  When  neither  Mansell  nor  his  representatives  require  the 
trust  to  be  performed,  what  right  can  Mrs.  Biou  have  to  do  so  7  How  can  it 
concern  her  to  know  who  are  the  persons  entitled  to  this  estate  7  If  Jenkins 
had  tendered  the  principal  and  interest  due  on  the  mortgages,  could  she  have 
refused  to  receive  it,  and  insisted  upon  liis  executing  all  the  trust  7  She  and 
all  the  other  incumbrancers  have  no  interest  in  the  estate  except  to  see  them- 
selves paid.  At  all  events,  by  continuing  to  receive  the  interest  for  so 
long  a  period,  she  has  precluded  herself  from  disputing  the  plaintiffs*  right  to 
redeem. 

Mr.  Sugden^  and,  Mr.  Wakefield,  for  the  defendants: — From  what  fell 
from  the  Lord  Chancellor  when  this  cause  was  before  him,(fr)  it  is 
clear  that  the  impression  *on  his  lordship's  mind  was,  that  it  is  not  [*605J 
sufficient,  for  a  person  coming  to  redeem  a  mortgaged  estate,  to  say 
that  he  had  got  a  conveyance  of  it  as  a  trustee  ;  but  that  the  mortgagee  had 
a  right  to  hold  the  estate  until  a  right  to  redeem  it  was  shown.  No  attempt 
has  ever  been  made  to  carry  the  trusts  of  the  indentures  of  July  1781  into 

0)  S«e  3  SwM.  317. 
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execution.  It  is  now  forty^four  years  since  those  trusts  were  created,  and 
they  have  all  long  since  ceased  If  those  who  now  represent  Jenkins  mean 
to  enforce  their  claim,  they  ought  to  have  brought  the  cestui  que  trusts  before 
the  court.  This  is  not  a  question  between  the  real  owners  of  the  estate,  but 
the  claim  is  made  by  persons  deriving  their  title  under  a  mere  naked  trustee. 
ir  any  person  has  a  right  to  redeem  this  estate,  that  right  must  be  vested  in 
one  of  the  Mansell  f  imily. 

The  Vicb-Chancbllor  : — This  bill  is  filed  by  the  plaintiffs  for  the  purpose 
of  redeeming  two  mortgages,  now  vested  in  ihe  defendant.  The  title  of  the 
plaintiffs  to  redeem  these  mortgages  is  founded  upon  a  conveyance,  made  in 
July,  1781,  by  Sewcll  Mansell  (whom  the  plaintiffs  assert  to  htive  been  then 
well  entitled  in  fee-simple  to  the  equity  of  redemption  of  the  mortgaged  pro- 
perty) to  Abel  Jenkins  and  his  heirs,  upon  trust  to  sell,  and  pay  off  certain 
eharges  and  incumbrances,  including  the  mortgages  in  question,  and  to  pay  the 
surplus  of  the  produce  of  the  sale  to  Scwell  Mansell,  his  executors  and  admin- 
istrators. 

The  defendant  admits  that  Sewell  Mansell  had  some  interest  in  the  equity 
of  redemption  at  the  time  of  this  conveyance,  but  is  ignorant  what  the  nature 
of  that  interest  was;  and  calls  upon  the  plaintiffs  to  prove  that  he  had 
[*606]  good  title  to  convey  in  fee,  according  to  the  *  deeds  of  July  1781 ;  and 
the  defendant  contends  that,  admitting  Sewell  Mansell  had  good  title 
to  convey  in  fee  according  to  the  deeds  of  July  1781,  yet  that  the  plaintiffs 
have  now  no  right  of  redemption.  Two  of  the  original  plaintiffs  were  devisees 
in  trust,  and  executors  under  the  will  of  Abel  Jenkins,  and  the  other  plaintiff  is 
the  heir  at  law  of  Abel  Jenkins.  In  order  to  prove  the  title  of  Sewell  Mansell 
to  make  the  conveyance  in  question,  the  plaintiffs  do  not  read  the  qualified  ad* 
mission  in  the  answer  of  the  defenda*nt,  but  produce  certain  receipts,  signed  by 
the  defendant,  for  interest  money  paid  to  her  upon  her  mortgages,  in  which,  for 
four  years  prior  and  down  to  1781,  she  acknowledges  to  have  received  the 
interest  of  Mr.  Mansell  by  the  hands  of  Mr.  Jenkins  ;  and,  in  two  of  such  re- 
ceipts, it  is  stated  to  be  for  interest  due  on  mortgage  of  his  estate.  The  de- 
fendant alleges  that  these  receipts  were  written  by  Mr.  Jenkins,  who  acted  as 
steward  of  the  mortgaged  estates,  and  ttiat,  being  satisfied  with  the  regular 
payment  of  the  interest,  she  did  not  enter  into  any  critical  examination  of  the 
language,  but  readily  signed  the  receipts  as  they  were  produced  to  her. 

If  a  person  pays  money  to  another,  it  must  be  presumed  that  the  person 
paying  has  inquired  into  and  is  satisfied  with  the  title  of  the  receiver,  and  the 
fact  of  payment  is,  therefore,  evidence  against  the  payer  of  the  title  of  the  re- 
ceiver. But  a  person  not  paying,  but  receiving  payment  in  respect  of  a  just 
demand,  may  well  assume,  without  inquiry,  that  the  person  who  ten- 
[*607]  ders  the  *monoy  in  payment,  is  legally  bound  to  pay  it ;  and  the  fact 
of  receipt  is  not,  therefore,  the  same  evidence  of  the  title  of  the  payer^ 
as  the  fact  of  payipent  was,  in  the  other  case,  of  the  title  of  the  receiver. 

ft  is  further  to  be  observed  that  the  receipts  given  by  the  defendant  to  Abel 
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Jenkins,  from  Uie  execution  of  the  deeds  of  1781  until  his  death  in  1802, 
though  admitted  to  be  in  possession  of  the  plaintiflTs,  are  not  produced  ;  and 
the  suppression  of  them  i^i  evidence  that  these  receipts  afTord  inferences  un- 
favorable to  the  title  of  the  plaintiflTs.  The  receipts  after  the  death  of  A. 
Jenkins,  state  the  interest  to  have  been  leceived  from  his  executors.  But, 
under  the  conveyance  of  1781,  the  trusts  descended  to  his  heir  at  law;  and 
the  receipts,  if  they  had  been  conformable  to  the  title,  would  have  expressed 
that  the  interest  was  paid  by  the  heir  at  law.  In  the  particular  case,  therefore, 
the  language  of  ihc  receipts  is  not  to  be  relied  upon. 

But  the  defendant  further  objects,  as  I  have  stated,  that,  admittinrr  Sewell 
Mansell  to  have  had  j|;ood  title  ti>  make  the  conveyance  of  1781  to  Abel  Jen- 
kins, yet  the  plaintiflTs  have  now  no  right  of  redemption  under  it.  At  law,  the 
plaintiffs,  or  one  of  them,  as  owners  of  the  fee,  would  have  all  the  rights  inci- 
dent to  the  quality  of  their  estate,  and,  consequently,  the  rights  to  redeem  the 
defendant's  mortgages.  But,  in  equity,  the  plaintiflTs,  being  trustees,  have  only 
such  rights  of  property  as  are  expressly  given  to  them,  or  are  required  for  the  ex- 
ecution of  their  trusts.[l]  The  plaintiflTs,  in  the  bill,  state  that  all  the  charges  and 
incumbrances  inJended  to  be  provided  for  by  the  sale  of  the  estate  in  1781,  are 
either  extinct  by  the  death  of  the  annuitants,  or  have  been  satisfied 
from  the  rents  and  profits,  except  the  mortgages  due  to  •the  defen-  [•608] 
dants,  and  such  charges  of  the  trustee  as  may  have  arisen  in  the  execu- 
tion of  the  trust,  without  stating  that  any  such  charges  have  arisen.  It  is  now 
nearly  forty-five  years  since  this  trust  was  created,  and  never  having  yet  been 
executed,  and  the  principal  purpose  of  the  sale  answered  without  it.  it  must  be 
presumed  that  the  intention  of  the  trust  has  long  been  abandoned  by  those  who 
are  now  interested  in  the  estate,  and  such  persons  are  not  made  parties  to  the 
suit  in  order  to  sustain  the  right  of  re(lemplion.[2]  It  might  be  diflScult  to 
make  out  how  the  redemption  of  these  mortgages  would  be  a  necessary  act 
in  the  execution  of  the  power  of  sale,  if  the  trusts  subsisted.  But,  if  the  trusts 
are  to  be  presumed  to  be  determined,  and  the  plaintiflTs  have  no  power  of  sale, 
then,  consequently,  they  can  have  no  power  of  redemption,  which  they  could 
only  claim  as  ancillary  to  the  power  of  sale. 

Bill  dismissed,  with  costs. 

[1]  No  perron  can  come  into  m  court  of  eqnily  for  the  redemption  of  a  mortgage,  unless  he  is  en. 
titled  to  the  estate  of  the  mortgagor,  or  claims  a  aabtisting  interest  under  it ;  Grant  f.  Duane,  9 
Johns.  Rep.  591 ;  DougUuy.  Sherman,  ^SB. 

[2]  When  lapse  of  lime  is  a  bar  to  the  equity  of  redemption,  see  Moore  v.  Cable,  1  Johns.  Ch.  Rep. 
385 ;  MurkoY.  PeU,  id.  594;  Hagkeey,  Edtoardt,  9  Wheat.  489 ;  WelU  ▼.  Morae,  11  Verm.  Rep. 
9  ;  Rose  r.  Norvall,  1  Wash.  14 ;  Lamar  v.  Joneo,  3  Hanr.  &,  McHen.  328 ;  Skimr  v.  SmUh, 
1  Daj,  124. 
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1826, 39th  Jv}y.^^PraeUee,^~Opening  bidding; 

A  parohaier  who  hu  confirmed  hii  report  nict,  and  than  fa  aerred  with  a  notice  of  motion  to 
the  bidding  eannot  oonfirm  his  report  abodiitolj. 

A  FiTtcnABBE  obtained  the  order  ni$i  for  confirming  his  reporL  Before  the 
report  was  actually  confirmed  he  was  served  with  notice  of  a  motion  for 
opening  the  biddings,  and  nevertheless  proceeded  to  confirm  his  report.  The 
court  was  now  moved  to  discharge  the  order  for  confirmation,  and  the  Vice- 
chancellor  discharged  it  accordingly,  on  the  authority  of  a  case  of  WaUon  ▼. 
Bricktoooi  6th  February,  1808«  with  which  he  had  been  furnished  by  Mr. 
Walker,  the  registrar. 


INDEX. 


ACCOUNT. 

WsniK  the  plafnttfT  filed  his  bill  for  an  aecoant 
of  the  captain's  profits  of  a  vojage  to  India  in 
one  of  tite  eompanj*8  ships,  to  a  share  of 
which  the  plaintiff  was  entitled  under  an  arree- 
ment  with  the  captain,  and  it  was  alleged  by 
the  captain's  execntOTB  that  the  affreement  was 
made  m  consideration  of  the  plaintiff  having 
procored  for  the  captain  the  command  of  the 
ahip,  this  eoort  dbected  an  issue  to  ascert^n 
the  consideration,  resenring  the  qoestion 
whether  snch  an  agreement  wonld  or  not  be 
▼oid.    Money  Y,  Maeleod,  901 

ADMINISTRATION. 

1.  Where  a  partner  dies  leaving  the  partnership 
accounts  unsettled,  the  ecclesiastical  court  will 
fnni  administimtioQ  of  hi»eflhots  to  the  sunriv- 
mg  partners,  or  any  persons  claiming  under 
them,  if  hb  next  of  lun  decline  it.  Cawtkom 
T.  Ckalie,  127 

3.  A  testator  resident  in  India,  and  having  all 
his  property  there,  bequeathed  his  residuarv  es. 
tate  to  H.  L. ;  but  if  she  should  die  before  him, 
then  to  her  children.  H.  L.  died  before  the 
testator  and  the  executor,  who  was  also  resi- 
dent in  India,  proved  the  will  there,  and  remit, 
ted  the  residue  to  his  agent  in  England,  with 
directions  to  pay  it  to  H.  L.  or  her  children. 
A  suit  having  been  instituted  by  the  children, 
who  were  infants,  against  the  executor  and  bis 
agent  to  have  the  residue  secured,  held  that 
the  legacy  duty  was  payable  upon  it,  and  that 
administration  to  the  testator  ought  to  have 
taken  out  in  this  country,  and  the  administrator 
made  a  party  to  the  suit    Log^n  v.  F(Str2ie, 

284 

S§€  Amitb. 

ADVANCEMENT. 

A  fkther  lent  a  nmi  of  money  to  his  son  to  en- 
able him  to  engage  id  trade,  and  took  his  promis- 
sory note  for  it,  and  afterwards  persuaded  hie 
mm  to  ooAtlnoe  the  trade  agahist  his  hicliua. 
tfcm,  whereby  the  son  suflbred  great  losses. 
Tho  father  oa  liisdeath-bed  caused  the  promis- 


sory note  to  be  burned,  and  died  intestate : 
held  that  the  burning  of  the  note  amounted  io 
equity  to  a  release  of  the  debt,  and  that  the 
sum  which  remained  due  upon  it  was  an  ad- 
vancement to  the  son.    OiAert  v.  Wetherell, 

354 
AGREEMENT. 

1.  Jn  order  to  constitute  an  agreement  by  letten 
the  answer  to  the  written  proposal  most  be  a 
a  simple  acceptance  of  the  terms  proposed 
without  the  introduction  of  any  new  or  dimrent 
term.    Holland  w,  Eyre^  194 

3.  A  tenant  for  life  of  real  estate,  with  remain- 
der to  his  children,  as  he  should  appoint  re* 
mainder  to  them  in  fee,  entered  into  an  agree- 
ment with  a  creditor,  to  which  his  children 
were  parties:  that  the  estate  should  be  imme*  • 
diately  sold,  and  one  half  of  the  produce  paid 
to  the  father,  and  this  other  half  to  the  chil. 
dren.  The  father  remained  in  possession  for 
seven  years,  and  then  died  without  having  ta* 
ken  any  step  to  carry  the  agreement  into  ef- 
fect. A  bill  by  the  personal  representative  of 
the  creditor  against  the  children  and  reprc' 
sentative  of  the  father  to  have  the  agreement 
carried  into  effect,  was  dismissed  on  the  ground 
that  the  father,  by  continuing  in  possession  of 
the  estate,  deprived  his  daughter  of  the  benefit 
of  the  agreement.    RHodea  v.  Cookt  488 

5re  Account.  CHAHrBarr.  Husbaitd  and  Wiri, 
4.    SriciFic  PxaFoxMAjioB,  5. 

AMENDMENT. 

Plaintiff  by  his  original  bill  sought  to  set  aside  a 
deed.  After  the  answer  was  filed  he.  under 
the  usual  order,  amended  the  bill  by  making 
quite  a  different  case,  and  sought  to  establish 
the  deed.  The  court  ordered  him  to  pay  the 
costs  of  the  original  bill,  and  of  certain  ac- 
couqts  set  forth  in  the  answer,  in  compliance 
with  tlie  prayer  of  that  bill,  and  the  costs  of 
the  motion.    Motor  v.  Dry,  lift 

Set  PaAOTxca,  9.    Costs,  3. 

ANNUITY. 
Unless  a  defect  in  the  memorial  of  an  annuity  is 
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■Uted  in  the  pleadings  or  evidence,  no  advan. 
Uffe  can  be  taken  of  it.    Dunn  v.  CalcrufU 

56 

ANSWER. 

1.  An  answer  as  to  matters  to  which  the  defen. 
dant  was  not  alleged  to  be  privy,  that  they 
might  be  true  for  any  thing  ho  knew  to  the 
contrary,  followed  by  an  averment  that  he 
was  a  stranger  to  and  conld  not  form  any  be- 
lief  respecting  thenj,  is  sufficient.  Amhur9t  v. 
King,  183 

8.  The  bill  alleged  that  a  bill  of  exchange  held 
by  the  defendant  was  an  accommodation  bill 
and  required  him  to  set  forth  the  particulars  of 
the  consideration  pretended  to  be  given  for  it ; 
the  answer  denied  the  altogation,  and  stated 
that  the  bill  of  exchange  was  paid  to  the  de- 
fendant in  the  regular  course  of  his  business  as 
a  banker,  and  that  the  consideration  did  not 
consist  uf  any  specific  sum*  but  of  cssli  from 
time  to  time  drawn  out  by  the  payer :  held  that 
this  was  a  sufficient  answer,  and  that  it  would 
have  becri  impertinent  in  the  defendant  to  set 
fortli  the  geneial  banking  accuuot.  WebsUr 
T,  Threlfatl,  190 

3.  A  defendant  may  file  a  further  answer  before 
the  master  has  signed  his  report  as  to  the  in. 
sufficiency  of  the  first  anower.  Wynne  v. 
Jack9on,  22S 

4.  A  defcr.dant  cannot,  by  answer,  protect  him. 
^elf  from  answering  fully,  on  the  ground  of  Im 
being  s  purchaser  for  valuable  consideration. 

5;  Where  a  plainliff  takes  no  exception  to  the 
answer  to  the  original  bill,  ho  cannot  take  an 
ezcoplion  to  the  answer  to  the  amended  bill, 
upon  a  principle  which  would  have  applied 
equally  to  the  answer  to  the  original  bill. 
Ocey  V.  Leighfon,  334 

5.  Exceptions  to  an  answer,  containing  in  sub. 
stance,  but  not  verbatim,  the  interrogatories 
not  answered  will  be  overruled  ;  but  if  the  do. 
fendant  lias  submitted  to  answer,  and  his  fur. 
ther  answer  is  referred  back,  he  is  too  late  to 
object  to  the  form  of  the  exceptiontf.  Hot/g. 
ton  V.  Butterfeld,  236 

6.  Fourteen  directors  of  a  joint  stock  compsny, 
sgaiiist  whom  a  bill  was  filed  by  a  shareholder 
in  the  company  for  an  account  and  dissolution 
of  the  concern,  having  filed  fourteen  separate 
answers,  with  long  schedules  to  each,  each 
of  the  answers  and  schedules  being  nearly  ver. 
batiin  the  same,  and  the  defendants  sppearing 
all  by  the  same  solicitor,  who  had  threatened 
to  ruin  the  plaintiff  by  the  costs  of  the  suit ; 
the  court  directed  a  refcrcncu  to  the  master  tu 
ascertain  whether  it  was  necessary  or  expcdi. 
ent,  wjth  a  view  to  the  defence,  that  separate 
answers  should  have  been  filed.  Vanwndau 
V.  Moore,  5U9 

See  CoMMtssJON,  1. 

APPEAL. 

Ko  appeal  lies  to  the  court  of  chancery  from  the 
decisions  either  of  the  privy  council  or  of  the 
commissioners  under  the  acts  and  conventions 
for  indemnifying  Kritish  subjects  for  the  con. 
fiscation  of  their  property  by  the  French  rovo. 
lutionary  government,     /it//  v.  Reordon,   431 


APPEARANCE. 

If  a  person  who  is  named  as  a  defendant,  but 
has  never  been  served  with  a  subpoena,  or  ap- 
peared to  the  bill  appears  by  counsel  at  the 
nearing  and  consents  to  bo  bound  by  the  decree* 
the  defect  is  cured.     Capet  v.  Butter,        457 

APPOINTMENT. 

Where  a  power  was  to  be  executed  by  a  will 
signed  and  published  in  the  presence  of,  and 
attested  by  three  witnesses :  held  that  a  will 
coneloding  with  this  declaration,  **  This  is  my 
last  will  and  testament,**  and  expressed  to  be 
signed  by  the  testatrix  in  the  presence  of  the 
'three  attesting  witnesses,  was  not  a  good  sp- 
pointment,  because  the  publication  was  not  at. 
tested.     Stanhope  v.  Keir,  27 

See  Portions. 

APPORTIONMENT. 

The  lord  of  a  manor  being  seised  of  it  m  fee, 
subject  to  an  executory  devise  over,  purchssed 
an  estate,  partly  freehold  sod  partly  cop>hoUI« 
of  tho  manor,  and  afterwards  under  an  inclo- 
sure  act,  carried  in  two  claims,  one  in  re«pect 
of  the  devised,  and  the  other  in  respect  of  the 
purchased  estate,  and  obtained  two  alhAments 
accordingly.  He  afterwards  died,  snd  the  exe- 
cutory devise  took  effect ;  held  that  the  copy- 
hnld  part  of  the  purchased  estate  being  extin- 
giiished  in  the  manor,  passed  with  it  to  the  exe. 
cutory  devisee,  who  wss  slso  entitled  to  so 
much  of  the  allotment  obtained  in  respect  of 
the  purcliased  estate  as  was  proportionate  to 
the  value  of  the  copyhold  part ;  and  it  was  re- 
ferred to  the  Qiaster  to  apportion  the  allotment 
accordingly.    King  v.  Moody,  579 

ASSETS. 

An  executor  or  administrator  may,  after  a  soit  ie 
instituted  agfaiiist  him  for  an  account,  pay  any 
simple  contract  or  specialty  ereditor,  and  will 
be  allowed  such  payment  in  passing  his  ac. 
counta     Matibee  v.  Ruwelt,  237 

ATTACHMENT. 

A  plea  may  be  filed  after  the  return  of  a  simple 
atUchment.    Hamilton  v.  Hibbert,  925 

AUCTIONEER. 

If  sn  action  is  brought  sgainst  an  auctioneer  for 
a  deposit,  he  cannot  file  a  bill  of  interpleader 
if  he  insists  upon  retaining  either  his  commis. 
sion  or  the  duty.    Mitchell  v.  Hayne,  63 

AWARD. 

L  1  he  court  will  enforce  an  award  made  under 
an  order  of  reference  by  consent  ia  a  cause; 
and  it  makes  no  dilTerence  that  it  is  a  part  of 
the  order  that  the  parties  should  execute  srbi- 
tration  bonds.  It  b  not  ncccssarr  to  make 
such  an  award  a  ruki  of  court.  Marqueoa  of 
Ormond  v.  Kynnersley,  1*5 

2.  An  award  made  under  an  agreement  cnteivd 
.  into  after  a  bill  is  filed  to  refer  the  whole  s«b. 
ject.matter  of  the  suit  to  an  arbitralor,  may  be 
pleaded  to  the  bill.    But  t%hcie  aU  the  partice 
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to  the  auit  wen  not  parties  to  the  award  (aU 
though  the  phuRtiff  was  a  party  to  it,)  and  where 
part  oflhc  prayer  of  the  bill  was  for  the  execu- 
tion of  the  trusts  of  a  deed  under  which  some  of 
the  parties  to  the  suit  were  interested  who  were 
not  parties  to  the  award,  a  plea  of  the  award 
was  ordered  to  stand  for  an  answer,  with  liber- 
ty to  except.  Dnfden  y,  Rahin$on^  529 
Stt  Sf  xGiFio  PxaFORiiANOB,  9, 5.    Rcvsaii. 

BANKRUPT. 

1.  Where  a  mortgrt|;eo  becomes  bankrupt,  and  a 
bill  of  foreclosure  is  filed  agninst  him  and  hii> 
asaJKnees  the  court  will  not,  on  the  apphcalton 
of  the  assignees  alone  malie  an  immediate  de. 
ereo  under  7  Geo.  2.  c.  20.     Garik  v.  Tkoma9^ 

8.  To  a  bill  by  asaignees  of  a  bankrupt  against  a 
creditor,  a  plea  that  the  suit  was  not  instituted 
with  the  consent  of  the  creditors  at  a  meeting 
pursuant  to  the  5th  Geo  2.  o.  30.  s.  38.  was 

.  allowed.     OekUfioae  v.  Benson ^  265 

3.  The  directors  of  a  company  assigned  their 
salaries  and  shares  to  the  company  to  secure 
debts  due  from  thcra  on  their  private  accounts, 
and  empowered  the  company  to  direct  the 
treasurer  to  retain  their  salaries  snd  dividends, 
and  sell  their  shares  for  payment  of  their  debts ; 
one  of  the  directors  bec«me  bankrupt,  but  the 
power  given  to  tho  company  had  not  been  ex- 
ercised, and  his  shares  still  remained  in  his 
name  :  held  that  thtiy  passed  to  his  assignees 
as  being  in  his  order  and  disposition,  but  that 
tho  company  had  a  right  to  sot  off  against  the 
bankrupt's  debt,  the  dividends  and  salary  due 
to  him  at  his  bankruptcy.  NeUon  T.  The  Lon- 
dnn  Aesuranee  Company t  292 

4.  A  lease  was  granted  to  W,  who  afterwards 
committed  an  act  of  bankruptcy  and  then  exe- 
cuted a  declaration  of  trust  in  favor  of  R.,  on 
tlie  trial  of  an  issue  directed  by  the  court  it  was 
found  lliat  W.*s  name  was  used  in  trust  for  R.: 
held  that  tho  lease  did  not  pass  to  W.*8  as. 
signees.     Ganlntr  ▼.  Hoioe,  346 

5  An  order  obtained  by  a  defendant  to  a  bill  of 
discovery  for  payment  of  his  costs  is  regular, 
although  the  plaintiff  had  previously  become 
bankrupt     Hibhwwa  v.  FiMing^  371 

Soe  DiBMiflUL  or  Bill. 

BIDDINGS. 

A  purchaser  who  has  confirmed  bis  report  nisi, 
and  then  is  served  with  a  notice  of  motion  to 
open  the  biddmgs  cannot  confirm  his  report  ab. 
Bolutely.     Vanttttart  v.  Collier,  608 

BOND. 

A  bond  for  secnring  a  .provision  for  a  woman, 
who  liad  beea  seduced  by  the  obligor,  and  for 
her  children,  given  after  cohabitation  deter- 
mined is  goo<i,  notwithstanding  tho  obligor  was 
married  when  tho  connexion  commenced. 
Xnye  v.  IToore.  260 

CERTIORARI. 

Plaintiff  had  removed  the  proceedings  in  a  re- 
plevin ffom  a  county  court  in  Wales  to  the 
oonrt  of  great  sessMMis,  and  then  applied  to 
this  court  for  %  cefttorari  t«  remoTC  tUem  iatu 
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the  king's  bench,  the  court  granted  tiie  writ, 
without  requiring  the  plaintiff  to  show  any 
special  ground  for  it.   Bdwrdg  v.  ^eicsii,  514 

CHAMPERTY. 

Where  a  creditor  who  had  instituted  proceedings 
at  law  and  in  equity  against  his  debtor,  enters 
into  an  Agreement  with  the  debtor  to  abandon 
those  proceedings,  and  give  up  his  securities 
in  consideration  of  the  debtor  giving  him  a 
lien  on  securities  in  the  hands  of  another  credU 
tor,  with  authority  to  sue  such  other  creditor, 
and  agreeing  to  use  his  best  endeavors  to  as. 
■ist  in  sdjusting  his  accounts  with  the  holder 
of  the  securities,  and  in  recovering  his  securi. 
ties  :  held  that  the  agreement  does  not  amount 
to  champerty,  but  would  have  done  so  if  it  had 
stipulated  that  the  creditor  should  maintain 
the  proceed ings  instituted  by  the  debtor 
against  the  holder  of  the  securities,  in  conside. 
ration  of  the  profits  to  be  derived  by  the  debtor 
from  the  suit.    Hartley  v.  RueeeU,  244 

CHARITY. 

1.  The  eourt  has  no  jurisdiction  under  the  52d 
Geo.  3.  c.  101,  to  direct,  upon  petition,  an 
account  of  the  assets  of  a  person  who  had  re- 
ceived the  rents  of  a  charity  estate.  In  the 
matter  of  St.  Wenn*9  Charity,  66 

2.  Where  a  common  was  enclosed  under  an  act 
of  parliament  passed  with  the  consent  of  the 
proprietors,  and  was  vested  in  commission^ 
upon  trust  to  apply  tho  rents  for  the  improve* 
ment  of  a  town  with  power  to  them  to  levy  a 
rate  on  the  inhabitants  in  case  ihe  rents  proved 
deficient,  an  information  and  bill  being  filed  by 
some  of  the  inhabitants  on  behalfof  themselves 
and  the  others,  against  the  commissioners  for 
an  account  of  the  rents,  alleging  mifapplica. 
tion,  and  that  a  rate  levied  was  unnecessary ; 
held,  on  general  demurrer,  first  that  the  funds 
constitute  a  charity,  and  second  that  the  ob. 
ject  of  the  suit  being  to  avoid  tlie  rate,  the 
piaintifls  had  a  right  to  sue  on  behalf  of 
themselves  and  the  other  inhabitants.  The 
Attorney  General  v.  Hrelie,  67 

3.  Bequest  to  the  widows  and  orphans  of  the  pa- 
rish of  L. :  held  a  good  charitable  bequest. 
Attornef  General  v.  Comber,  93 

4.  Wheiv  a  testator  givea  a  sum  of  stock  to 
trustees,  and  shows  a  clear  intention  to  dispose 
of  the  whole  o!  the  dividends  for  the  benefit  of 
ehsritable  institutions,  and  does  in  fact  f>|iecify 
some  of  them,  and  tho  yearly  sums  to  be  paid 
to  them,  but  leaves  blanka  for  tho  namea  of 
others,  and  for  the  sums  to  be  paid  to  tliem  ; 
the  court  will  refer  it  tu  tlie  master  to  spprova 
of  a  scheme  for  tho  application  of  the  remain, 
ing  dividends.    Pieechel  v.  Parte,  384 

5.  A  corporation  which  was  bound  to  pay,  out  of 
the  revenues  of  charity  lands,  a  certain  annual 
sum  to  a  college,  in  the  4th  of  James  the  First, 
conveyed  to  the  college  lands  then  of  that  an- 
noal  value  in  satisfaction  of  the  annual  sum. 
The  lands  so  conveyed  by  accidental  circum- 
stances,  became  of  much  greater  value  in  pro. 
portion  than  the  lands  which  were  reserved  by 
the  corporation  for  the  other  purposes  of  the 
charily  ;  yet  the  court  will  nut  at  this  day  un- 
do an  arrangement  which  was  fair  at  the  time, 
and  bad  the  approbation  of  the  executor  of  the 
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founder.    Attoraey  General  r.  Pembroke  HnlU 

441 

6.  A  derwe  to  the  British  Mfnenm  {»  wfthin  the 

BUtute  of  rouTtiiiain ;  and  w>  in  every  deviee 

for  a  public  porpom?.  whether  local  or  ^iicral. 

Trueteea  of  the  British  Mueeum  7.  Wkite^ 

594 
See  JuRttoicTtoN,  2. 

COMMISSION. 

1.  It  ia  not  irrccfnlar  for  the  defendant's  iiohcitor 
to  be  one  of  the  commtwionera  for  taking'  f  he 
answer      Bird  v.  Brancker,  186 

3.  Where  a  Fchcdole  wriitott  on  paper  was  ie. 
tnrnerl  with  a  eommiivldn  of  partition,  ihr 
plaint iflT's  clerk  in  court  was  allowed  to  tnpitifF 
It  oo  parchment,  and  to  file  the  en^ostrmf^it 
with  the  return*  in  analogy  to  the  practice 
where  frireiipi  drpfisitions  are  returned  on  ps. 
per.    Jotiee  ▼.  Taffy,  219 

3.  A  motion  for  a  commission  to  examine  a  wit- 
ness abroad,  in  aid  of  an  action  at  law.  mtisi 
be  snpportrd  by  nn  affidavit,  statingr  the  name 
of  the  witness  and  tlie  p«>int8  to  wiitch  he  is  to 
be  exs mined.    Mendixabei  w.  Machado,        483 

See  Mi/LTir*RiooBjic88. 

COMPENSATION. 

SorveTors  appointed  to  make  a  partition  between 
tenants  in  comnifm  havhig  by  mistske  allotted 
to  one  of  them  a  piece  of  land  which  belonfircd 
to  him  exeliisivily,  and  several  of  the  allot- 
Rienla  having  been  sold  before  the  mistake  was 
diseovt-red,  lira  court  decreed  a  peeiiniary  com. 
penaation  lo  be  made  lo  him.    Daere  v.  Bergen. 

454 

CONDITION. 

1.  Oevtae  of  an  estate  lo  trustees  opon  trust  to 
pay  the  rents  and  prufitB  to  the  testator's  son  I. 
while  unmarried,  and  to  eot>vcy  to  him  in  case 
of  his  marriage  with  the  consent  of  the  trustees ; 
but  in  case  he  should  marry  against  their  eon- 
eent,  then  to  sell  tlie  estate  and  divide  the  pro- 
ceeds among  other  persons.  The  son  having 
married  without  the  knowledge  of  the  trtiateca, 
both  of  whom  disapproved  of  the  marriage 
when  they  were  informed  of  it :  helb.  that  the 
marriage  having  been  had  without  the  consent 
of  the  trust ee«,  though  not  against  their  con- 
sent, the  devise  over  took  cficcL  Long  v.  JRtelr- 
ette,  179 

S.  Bequest  to  M.  on  the  day  of  her  marriage 
with  any  other  person  than  I  ar  d  if  she  mar- 
ried I.  then  over.  M.  married  1.  m  the  life, 
time,  and  with  the  consent  of  the  testator : 
hold  that  she  waa  entitled  to  her  legacy. 
Smith  V.  Cowdery.  358 

CONDUCT  OF  CAUSB. 
See  BoucrroR,  2. 

CONSTRUCTION. 

1.  By  the  settlement  on  the  marriage  of  J.  H. 
with  C.  R.  portions  were  to  be  raised  for  the 
younger  diildrcn  of  J.  H.  by  C.  R.  or  any  fu- 
ture wife  but  not  to  bo  paid  until  after  the  de. 
cease  of  J.  H.,  C.  R.,  or  such  future  wife,  though 
no  esUte  waa  given  to  each  foture  wife ;  and 
power  waa  given  to  J.  H.  to  appoint  tho  inte- ' 


rast  of  the  portiefna  to  be  raised  frtr  the  chtldrenV 
maintenance,  and  on  his  default  llie  aamo 
power  was  given  to  ttie  trustees,  and  the  main, 
tenanee  was  directed  to  be  paid  on  the  first 
quarter  day  after  the  decease  of  tho  survivor 
of  J.  U.,  C.  R.,  or  soch  future  wtfc.  J.  U. 
died.  )eavin|r  his  second  wife  surviving,  ai.d  by 
his  will,  which  waa  not  duly  attested,  di- 
rected the  mamtenanee  to  bo  raised  from  tho 
time  of  his  dvath,  and  gave  other  benefits  to  hia 
eldest  son :  held  that  th<^  trustees  had  no 
power  to  allow  uiaintcnsnco.  during  tho 
second  wife's  life-iime,  but  that  the  eldest  son 
should  be  pot  to  his  election,  as  he  had  other 
benrfifs  under  the  wHI.  aiKf  wasthecmly  party 
that  eonhl  be  bent  filed  by  wfthfaolding  rbe 
maintenance.     Hume  v.  RnttdeU,  174 

3.  Devise  of  freeholds  and  Icaschijds  to  A.  tor 
life,  and  after  his  diccase  to  the  heirs  of  his 
body,  their  heirs,  executors,  dec.  gives  A.  an 
estate  tail  in  the  former,  and  ihe  absolute  into- 
rest  in  the  htlcr.     Kinch  v.  Ward,  409 

3*  Legacy  to  A.  as  suon  as  fhe  attains  twenty. 
one,  «(ith  intcreat,  is  contingent,  and  no  inte- 
rest is  payable  until  the  legatee  attaina  twcnij. 
one,  and  then«ia  to  be  computed  from  the  end 
of  a  year  after  the  testator's  death.  Knight  v. 
Knight,  49U 

4.  Residuary  devise  of  real  snd  |>ersenal  estato 
to  all  the  -Fsne,  child  or  children,  of  M.  F.  aa 
should  be  ahve  at  the  time  of  the  decease  of 
the  survivor  of  two  siieceFsivt;  tenants  for  life* 
equally,  ain'ongst  them  ;  if  more  than  one,  to 
be  div'iiled  share  and  share  alike,  when  and  as 
they  should  respectively  attain  tho  age  of 
twenty. four  years,  and  to  their  respi  etive  lieira, 
execulora.  administrators  and  assigns,  for  ever, 
as  tenants  in  common  r  held,  that  the  children 
living  at  Ihe  death  of  the  tenants  for  life,  took 
aba<}Iute  vested  interests  in  the  personal  as  well 
aa  the  real  estate.     Farmer  v.  Francie,      505 

5.  Testatrix  directed  i^ct  legacies  to  be  paid  by 
her  executor,  to  whom  she  afterwards  gave  all 
her  real  estates,  and  the  residue  of  her^M'rvimal 
estates,  after  payment  of  her  debts  and  fone. 
ral  expenses :  held  that  the  kgaciea  were  not 
charged  on  the  real  estates.  Parker  v.  Feam* 
ley,  599 

S'eeCorvHM.iNi,  1, 9.  Co.wrksion,  1.  Dctisk, 
8.  LxASKHoLua.  Legact,  3b  S,  6,  7,  9,  1(K 
MoMiH.    Skttlkuekt. 

CONTEMPT. 

Giving  a  notice  of  trial  ia  a  breach  of  an  injnne. 
tion  to  stay  trial.     Bird  v.  Brancker^         186 

CONVERSION. 

1.  Testatrix  devised  all  her  messosges,  lands, 
tenements,  hereditaments  and  real  estate  to 
truateea  in  trust  to  sell,  and  oot  of  the  produce 
to  pay  her  funeral  and  testamentary  expenaeo 
and  legacies,  except  her  charitable  legaciea 
which  she  directed  to  be  paid  out  of  her  per* 
aonal  estate  legally  applicable  to  that  purpose* 
and  not  out  of  any  part  of  her  said  messuagea, 
lands,  &c.  which  she  might  die  seised  or  poo. 
sessed  of,  and  she  also  directed  her  trustees  to 
keep  separate  accounts  of  tho  proeeeda  of  her 
messuages, dtc.  and  of  her  peraonal  eatate  legal- 
ly  applicable  to  charitable  purposes,  and  that  if 
the  proceeds  of  her  raeaaaagea,  die.  ahonld  be 
iflaoiScient  to  pay  tho  legaciea  directed  to  b«( 
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PmI  tberewkh,  the  trosteot  riiould  apply  her 
perKoaal  estai e  in  pajmenl  uf  soch  legftcies : 
hf*M,  I  St.  that  notwithKUndin;  the  personal 
«ilato  was  more  than  sufficient  te  pay  the 
ciwriuble  iegaeice,  no  part  of  it  oould  he  ai». 
plied  to  pay  the  other  legaciee  until  the  pro- 
ceedfl  of  the  real  estate  were  exhausted ;  Sd. 
that  the  testatrix's  ieandiolds  passed  to  the 
trustees  vndcr  the  devise  of  all  her  messoafes, 
dbc ;  3d,  that  her  heir  and  next  of  km,  and 
nut  her  retfidoAry  le|r«teo  were  entitled  to  the 
surplus  proeceds  cf  her  freeholds  and  lease- 
holds ;  and  4ih,  that  thefrcelinlda  having  hecn 
properly  siild  in  the  heir's  lile-time,  the  surplus 
was  part  of  his  pergonal  estate.  Dixon  ▼.  Daw- 
ton.  Slawin  v.  Furgide,  3:27 
8.  Where  a  mortgai^o  deed  contains  a  power  of 
sate,  with  m  direction  that  the  surplus  produce 
•hall  ho  paid  to  the  mortgagor,  hin  executors 
and  sdininiBtratnrs,  if  a  sale  takes  pince  hfi 
tho  life  time  of  the  morf  gagor,  the  feurplus  in 
pcrsviiial  CMtatc,  but  if  after  his  death,  it  is  real 
estate.     Wright  v.  Rose,  323 

COPYHOLDS. 

1.  ToKtalor  having  surrendered  some  of  his  copy* 
holds  to  tho  une  of  his  will,  and  left  others  un. 
Surrendered,  ilevisod  all  his  copyhold  incssua- 
gcK.  Isnds,  6lc.  whatsoever,  and  wheresoever, 
and  which  ho  had  surrendered  to  the  use  of  his 
will :  held  that  tho  unsurrendered  as  well  as 
the  surrendered  estatea  passed  by  the  will. 
Strutt  V.  Finch,  229 

2.  Devise  of  **  all  my  freehold  and  copyhold  mes- 
suatrcs.  ice  ihe  enpyhutd  parts  thereof  having 
been  duly  surrendered  to  the  uses  of  this  my 
will."  passes  unsurrendered,  as  wrii  as  surron- 
dcred  copyholds.     Oxenforth  v,  Cswkwell^ 

3.  The  lord  of  a  manor  being  seised  of  it  in  fee, 
sul>ject  to  an  executory  devise  over.  purr;liased 
an  cstalc  ^Yartly  frech<ild  and  partly  copyhold 
of  the  manor,  r.nd  afterwards  under  an  ineto. 
sure  act  carried  in  two  claim;*,  <ine  in  rcspoct 
of  tho  d  J  vised,  and  the  other  in  renpent  of  the 
piirchaHed  estate,  and  obtained  two  aitotmenls 
aec(»rdinj;ly  ;  he  afierward.i  died,  and  the  exe- 
cutory dcvMo  took  effect :  hell  that  the  copy, 
hold  part  of  the  pnrebaiiod  eiitato  buin'f  exiin. 
go'shcd  in  the  manor.  |mp«ed  with  it  to  the  exe- 
cutory devisee,  who  was  also  entitled  to  so 
much  of  I  ho  allotment  obtained  In  n-sjicet  of 
the  purchased  estate  a«  was  pr«)portionatu  to 
the  value  of  tho  enpyhold  part  ;  and  it  was  re- 
ferred to  the  nia<(ter  to  anporiiiMi  the  allotment 
accordingly.     Kiag  v.  Mtody,  579 

COPYRIGHT. 

Copyright  may  be  either  in  respect  of  the  matter 
or  the  arrangeiiient ;  but  no  piroperty  oan  beae- 
qifired  in  an  article  copied  from  a  prior  work. 
BnrJiM  V.  NichoUon,  1 

See  Imjunotion,  8. 

COSTS. 

1.  A  bill  filed  by  a  s«ilieitor  on  insfraetwns  fur. 
nished  by  tho  broUier.in-law  of  the  plaintiff 
without  any  oommunication  with  the  plaintifi 
himself,  being  dismissed  with  eosU ;  the  sollci. 
tor  ordered  to  pay  the  eoaU,  it  appearing  that 


the  plaintiff  had  absconded  befaro  the  bill  was 
filed.    Hall  v.  Bennett,  "  7d 

2.  Where  a  decree  orders  the  defendant  to  re 
tain  his  costs  when  taxed  out  of  tlse  balanco 
in  his  banda.and  pay  the  residue  into  court ;  if 
the  defendant  delay  to  get  the  costs  Uxed,  the 
plsintiff  must  move  that  be  may  bring  in  his 
bill  of  costs  to  ha  taxed  within  a  limited  time, 
and  not  that  he  may  pay  in  the  whole  balance. 
Newtome  v.  Sheatman,  If 5 

3.  Plaintiff,  by  his  original  bill,  sought  to  set 
aside  a  deed  :  after  the  answer  was  filed,  he, 
under  the  osuel  order  amended  the  bill  by  mak. 
ing  <|aite  «  different  case,  and  ponght  to  estab. 
lisli  the  deed.  l*he  court  ordered  him  to  pay 
Ihe  eosts  of  the  original  bill,  and  of  certain 
accounts  set  forth  in  the  answer  in  compliance 
with  the  prayer  of  that  bill,  and  the  costs  of 

'  the  motion.     Mavor  v.  Dry,  113 

4.  If  the  master  reports  against  the  title  to  an 
estate  purchased  under  a  decree,  Ihe  purchaser 
m*ill  be  paid  the  costs  of  the  reference  out  of 
tho  funds  ia  the  cause.     Reynolde  v.  Blake, 

117 

5.  Where  a  legacy  is  cliarscd  upon  land,  and  the 
price  of  the  land  is  insufficient  to  pay  the  le|{a. 
ey,  a  mortgagee  of  the  devisee  of  tho  land  shall 
not  be  allowed  Ins  costb  in  a  suit  against  him, 
and  I  tie  dqvisee  fir  payment  of  tlie  legacy. 
Shaekleton  r.  ShaekUton,  242 

6.  A  purchaser  undrr  a  decree  is  entitled  to  his 
eosts  where  the  master  reports  against  the  title, 
although  there  ia  no  fund  in  court.  Smith  v. 
NeUon,  .SS? 

7.  An  order  obtained  by  a  defendant  to  a  bill  of 
discovery  for  paymcn*.  of  his  eosts  is  ri'guhir, 
although  the  plaintiff  had  previously  become 
bankrupt.     H  hhereon  v   F*eldintc*  371 

8.  Creditor  proceeding  at  law  agaii'ist  the  exoeu. 
tor  after  a  decree,  allowed  his  eosts  at  law  in. 
cnrred  prevbus  to  notice  of  the  decree,  but  not 
his  coats  of  the  motion  to  restrain  his  proceed, 
ings.     An^ytnottt,  4*24 

9.  If  a  bill  of  costs  is  taxed  after  tho  solicitoi^s 
death  his  repn?scntativo  will  not  be  ordered  to 
pay  the  costs  *»(  taxation,  although  more  than 
a  sixth  is  deducted.     In  re  Cole,  4G3 

COVENANT. 

The  reversioner  of  leaseholds,  witli  the  privity 
of  the  tenant  fir  l:fc.  renewed  tho  lease  in  his 
own  name,  ami  covenanted  to  re|>air  the  pre- 
mises :  hfid  that  he  was  to  be  ctms  derrd  as 
having  entered  into  tho  covenant  on  bilialf  of 
the  tenant  for  life,  and  that  the  lattii'H  estate 
was  liable  for  dilapidations  ncranioncd  by  his 
neglecting  to  repair.    M'treh  v.  Welle,        87 

CREDITOR'S  SUIT. 

Where  a  plaintiff  files  a  bill  on  behalf  of  himself 
and  all  other  peteons  of  the  same  class,  he  re- 
tains  the  absolute  dominion  of  the  pu  t  until 
the  decree,  and  may  dismiss  ihe  suit  at  his  plea- 
sure ;  bat  after  the  decree  be  cannot  deprivo 
tho  other  pcisona  of  the  same  class  of  the  bene, 
fit  of  the  decree,  if  they  think  fit  to  prosecute  it. 
Handford  v.  Storie,  198 

See  Dkstor  amd  CaKorroa,  1,  5. 
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DEBTOR  AND  CREDITOR. 

1.  A  b'li  (o  carry  the  trusts  of  a  crcditor'i  deed 
into  execution  maj  be  filed  on  behalf  of  alJ 
the  croditora  by  one  of  them  only  where  they 
all  executed  the  deed,  bat  wexe  verynurncroos. 
Weld  V.  BoiiAafii,  91 

2.  A  father  lent  a  ainn  of  money  to  hia  aon  to 
enable  him  to  enpkge  in  trade,  and  took  his 
promiasury  note  for  it,  and  afterwarda  per 
auadfd  hia  son  to  continue  the  trade  airatnat 
bia  inclinaiiona,  whereby  the  aon  auffered 
great  limaca.  The  father  on  hia  deathbed 
cauaed  the  proniiaaory  note  to  be  burned  and 
died  inteatate ;  held  that  ihe  burning  of  the  note 
amounted  in  equity  to  a  release  of  the  debt, 
and  that  the  aum  which  remained  dou  upon  it 
waa  an  advancement  to  the  aoo«  Gilbert  v. 
Weikerell,  254 

3.  Creditor  proceeding  at  law  ajifainat  the  exe- 
cutor, after  a  decree,  allowed  hia  ooata  at  law 
incurred  previoua  to  notice  of  the  decree,  but 
not  hia  ooata  of  the  motion  to  reatraiu  bia  pro 
Ofedinga.    itifonymatia,  424 

4.  If  by  the  neglect  of  the  creditor  the  benefit 
of  aoine  of  the  accuritiee  for  tho  debt  la  loot,  the 
aorcty  ia  pre  taiUo  diacharged.  Capel  v.  But- 
Ur,  457 

5.  A  creditor  who  had  filed  a  bill  on  behalf  of 
himaeif,  and  all  other  crcditora,  againat  true, 
tcea  to  whom  catatea  had  been  conveyed  for 
payment  of  the  debta.  having,  in  conaideration 
of  payment  of  hia  debt  by  an  agent  of  the 
debtor,  diamiaaed  the  bill  before  any  decree,  al. 
though  he  waa  paid  out  of  the  trust  fund  ;  a 
bill  filed  by  another  creditor,  on  behalf  of  him- 
self and  all  other  creditors,  againat  the  plaintiff 
in  the  first  atiit  and  the  troateea  for  recovery 
of  the  sum  paid  to  him,  waa  diamiaaed  with 
coata,  it  appearing  that  the  truateea  gave  no 
authority  for  the  payment  out  ol  thetruat  fund, 
and  that  he  did  not  know  that  hu  had  been 
paid  out  of  that  fund.    HanJ/ord  v.  Storie, 

196 

6.  A  debtor  to  a  teatalor  cannot  maintain  a  hill 
againitt  the  peraonal  xeproaentative,  to  obtain 
the  directiona  of  the  court  aa  to  the  diapoaal  of 
tho  money  due  by  him,  and  to  reatrain  an  ac 
tion,  brought  by  the  fiertonal  represenUtive,  to 
recover  the  debt,  on  ibe  ground  that  the  debt 
had  been  appmpriated  by  the  testator  for  a 
particular  purpoae,  and  that  the  peraonal  re- 
|>reaenlative  intended  lu  apply  it  for  purpoaca 
not  warranted  by  the^will.  Darthex  v.  Win. 
ter,  53G 

7.  An  annuity  of  2002.  vi'aa  bequeathed  to  A. 
provided  he  paid  2.0U0i.  due  to  the  toatator ; 
but  if  he  paid  1^000/.,  then  an  annuity  of  lOOi. 
with  a  recommendation  to  the  executor  to 
lean  on  the  aide  of  mercy,  and  tn  be  liberal  to 
him.  A.  paid  off  1,40U/.,  the  executor  (who 
waa  aWo  residuary  legatee)  paid  tlie  annuity  of 
200/.  dunng  hia  life,  and  waived  in  writmg.  but 
did  not  formally  releaae,  the  remainder  of  the 
debt ;  hia  cxecnior  may  withhdd  the  annntty 
until  the  remainder  of  the  debt  is  paid.  Sem- 
ble.    HemminfCB  v,  Ourrey^  SX I 

See  SaTJaFACTioN,  3. 

D  SCREE. 
1.^  Where  a  plaintiff  ftles  a  bill  on  bi^alf  of  him- 


self and  all  other  persiraa  of  the  same  elaas,  be 
retains  the  abst»lute  dominion  of  the  autt  until 
the  decree,  and  may  diaroiva  llie  bill  at  hia  pl<*a- 
aure ;  but  after  the  decree  ho  cannot  deprive 
the  other  pcraona  of  the  same  claaa,  of  the  bene- 
fit of  the  decree,  if  they  think  fit  to  proaecnte  it. 
Handford-e.  Storie^     .  196 

S.  Where,  by  miatake.  sums  paid  into  court  nn* 
der  the  decree  were  included  in  the  balances 
reported  due  from  the  defendant,  and  the  de- 
cree on  further  directions  ordered  thoae  bsU 
anees  to  be  paid  into  court :  held  that  the  mis- 
take could  not  be  rectified  without  rehearing 
the  eause  on  the  latter  decree,  Brookjield  ▼. 
Bradltf,  64 

See  ArraARANCB. 

DEEDS. 

1.  Production  of  an  inatrnment  in  the  plaint  tlT's 
|)oi>seraion  ordered  upon  motion,  aupporlcd  by 
aflfidavit,  that  the  defendant  believed  the  in- 
Rirument  to  be  forced,  and  that  he  could  not 
fully  answer  the  bill  before  he  inspected  it 
Jonen  v.  Lewie^  242 

2.  If  a  bill  ia  filed  to  set  aside  a  conveyance  on 
tho  ground  of  fraud,  the  court  will  not  on  m«i. 
tion,  order  a  production  of  the  conveyance. 
TyUr  V.  Drayton,  309 

DEFENDANT. 

Ordered,  that  a  defendant  a  female  infant  not 

baptized,  aiiould  be  dcacribed  in  the  aubposna 

aa  the  youn^eat  femuh;  child  of  the  father  and 

» mother.     Eleyv.  Broughton,  188 

See  ANSWfia,  4.    ArPEARANOB.    Witness. 

DEMURRER. 

A  defendant  againi^t  whom  an  attachment  had 
iaaued  fur  want  of  an  anawer,  tendered  the 
costs  of  the  contempt,  and  then  filed  a  demur, 
rer.  The  demurrer  was  ordered  to  be  taken 
off  the  file.    Mfllarv.Halt,  321 

See  MuLTiFARiousNcas.    Pabtiks,  3. 

DEPOSITIONS. 

The  court  will  not,  on  motion,  order  depuai. 
tiona  in  a  tithe  cauat:  in  the  exchequer,  to  be 
read  in  a  tithe  auit  in  this  court,  againat  other 
occupiera  of  land  in  the  »ame  parish,  though 
the  objecta  of  both  auils  and  tlie  iotcreat  of  the 
parlies  were  the  aame.    Goodenough  v.  Alway, 

40l 
DEVISE. 

1.  Devise  of  an  estate  to  trustaes  upon  trust  to 

rsy  the  rents  and  profiia  to  the  tei»tator*a  son 
.,  while  unmarried,  and  to  eonvey  to  him  in 
case  of  his  marriage*  with  the  eonaent  of  the 
trustees,  but  in  case  he  should  marry  against 
their  consent,  then  to  sell  the  estate,  and  di- 
vide the  proceeds  among  other  persona.  Tb« 
aon  having  married  without  the  knowledge  of 
the  truateea,  both  of  wliom  disapproved  of  the 
marriage  when  they  were  informed  of  it  •  held 
that  the  marriage  having  been  had  without  th« 
consent  of  the  trustees,  though  not  against 
thotr  oonseot,  the  deviso  over  took  ellbol. 
L9ng  Y.  RicketU,  179 
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9.  Whare  real  estate  is  devised,  mibieet  to  delrte 

and  Ui^aoiea,  aod  the  devie«e  ie  alio  ezecuUir, 
a  purchaaer  or  .motigti^ee  from  him  of  the  real 
estate  is  liable  to  Sie  charfe,  if  the  eircum. 
staaees  of  the  transaelion  afford  intriasic  evi- 
dence, thnt  the  mort|rage  or  purchase  moocy 
wu  iiol  to  be  applied  for  tbe  debts  or  legacies. 
Watkin»  w.  Cheek,  199 

9.  Testator  having  surreDdeved  some  of  bis  copy, 
holds  to  the  use  of  his  will,  and  left  others  un. 
surrendered,  devised  all  hk  oopjhold  niessua. 
gos,  lands,  &.C.,  whats'iever  and  whersoever, 
and  which  he  had  surrrendered  to  the  use  pf 
his  will :  held  that  the  unsurrendered  as  well 
as  the  surrendered  estates  passed  by  the  will. 
Strutt  V.  Finch,  22I> 

4.  Testator  directed  his  real  and  personal  pro. 
perty  to  be  sold  and  divided  amongst  his  sis- 
ters,  a  power  to  the  executors  to  sell  the  real 
properly  was  implied.     T^en  v.  Hfde,    &38 

5.  Testator  directed  his  residuary  estate  to  be 
laid  out  in  the  purchase  of  land  as  soon  as  a 
eonvenient  purcha«e  could  be  found  in  the 
ooiinty  of  York,  which  upon  a  fair  letting 
would  produce  a  yearly  rent  equal  to  three  and 
a  half  per  cent,  upon  the  «mount  of  purchase 
nioney,  and  in  the  mean  time  the  interest  of 
his  residuary  estate  to  be  accumulated.  The 
tenant  for  life  will  be  entitled  to  the  interest  of 
the  residuary  estate,  from  the  end  of  one  year 
after  the  testator's  death  nntil  it  is  laid  out  as 
directed.    Kilcingion  v.  Gray,  396 

6.  Devise  of  freeholds  and  leaseholds  to  A.  for 
hfe,  and  after  his  decease  to  the  heirs  of  Ins 
body,  their  heirs,  executors,  du:.  gives  A.  an  es. 
tate  tail  in  the  roniier,  and  the  absolute  intc. 
rest  in  the  latter.    Kineh  v.  Ward,  409 

7.  Devise  of  copyhold  land  in  fee  upon  condition 
that  the  devisee  within  one  month  pav  3,000/. 
to  the  executor,  to  be  applied  for  charitable 
purposes,  the  testator  having  left  no  customary 
heir,  and  no  next  of  kin.  Held  that  the  devisee 
took  the  land  subject  to  the  payment  of  the 
2.000i.,  and  that  the  crown  (and  not  the  lord 
of  the  manor,)  was  entitled  to  the  2,000/.  by 
prerogative,  if  personal  estate,  because  there 
was  no  next  of  kin ;  aod  if  real  esute.  because 
there  was  no  customary  heir.  Henchman  v. 
The  Attorney  Generul,  498 

8.  Testator  devised  his  estates  at  S.  and  H.  to 
trustees,  in  trust,  if  there  should  bo  only  one 
aon  of  D.  who  should  attain  tweotyone  for 
that  son,  and  in  case  there  should  be  two  or 
mure  such  sons,  in  trust  for  tho  second  of  them, 
and  gave  all  the  residue  of  his  estates  to  trus. 
tees  in  trust  to  sell.  He  afterwards  drew  his 
pen  through  the  trust  to  sell,  and,  by  a  codicil, 
declared  that  ho  intended  to  erase  the  dircc. 
tion  to  sell  only ;  he  then  gave  all  his  estates 
to  the  son  of  D.  who  should  first  attain  twen. 
ty.one,  and  clunge  his  name  to  E.  D.  at  the 
death  of  the  testator  had  a  son  who  was  still  an 
infant,  and  afterwards  had  another  aon :  held 
that  the  codicil  revoked  the  do  rise  of  tbe  S. 
and  H.  estates,  and  also  the  do  vise  of  the  resi- 
due of  the  estates  to  the  trustses ;  and  that  D.*s 
eldest  son  took  under  this  codicil  an  immediate 
vested  interest,  both  in  the  estates  of  which 
the  testator  was  seised  at  tho  date  of  his  will, 
and  those  be  purchased  afterwards,  and  conse- 

?|uently  was  entitled  to  the  rents  during  his  in- 
ancy.    Duffield  v.  Elwee^  5l4 


9.  Devise  of  "ill  my  freehold  and  copyhold 
mosaoages,  dtc.  the  copyhold  parts  thereof  hav. 
ing  been  duly  surrendered  to  the  uses  i.f  this 
my  will,**  passes  unsurrendered  as  well  as  sur. 
rendered  copyholds.     Oxenforik  v.  Cawkwell, 

553 

See  Construction,  4,  5.    Lkaschouml 

DISCOVERY.  BILL  OF. 

An  order  obtained  by  a  defendant  to  a  bill  of  dis. 
covery  for  payment  of  his  costs  is  regular,  a|. 
though  the  plaintiff  had  previously  become 
bankrupt.    Hihberwn  v.  Fielding,  371 

DISMISSAL  OF  BILL.     . 

The  time  fur  dismissing  the  bill  for  want  of  prose 
eutioD  being  arrived,  and  the  plaintiff  having 
become  bankrupt,  ordered  that  the  bill  be  dis. 
missed  without  costs,  unless  the  assignee  file  a 
supplemental  bill  within  three  weeks.  Sharp 
HulUtt,  496 

^ee  Dnosbb,  1.    PsACTtcB,  18,  30,  30. 

ELECTION. 

1.^  By  the  settlement  on  tho  marriage  of  J.  H. 
'with  C.  R.  portions  were  to  bu  raised  for  the 
younger  children  of  J.  H.  by  C.  R.  or  any  fu- 
ture wife,  but  not  to  be  paid  until  after  the  de- 
cease of  J.  li.,  C.  R ,  or  such  future  wife, 
though  no  estate  was  given  to  such  future  wife, 
and  power  was  given  to  J.  U.  tu  ap|)oint  the 
interest  of  the  portions  to  be  raised  for  the 
children's  maintenance,  and  on  his  default  the 
same  power  was  given  to  the  trustees,  and  the 
maintenance  was  directed  to  be  paid  on  the 
first  i|uartcr-day  after  the  decease  of  the  sur- 
vivor of  J.  H.,  C.  R.,  or  such  future  wife,  J. 
il.  died  leaving  his  second  wife  surviving,  and 
by  his  will,  which  was  not  duly  attested,  di. 
rected  the  maintenance  t<>  be  raised  from  the 
time  of  his  death,  and  gave  oilier  benefits  t6 
his  eldest  son :  held  that  the  trustees  had  no 
power  to  allow  maintenance  during  tho  second 
wife's  life-time,  hut  that  the  eldest  son  shopld 
be  put  to  his  election,  as  he  had  other  bene, 
fits  under  the  will,  and  was  tho  only  party  that 
could  be  benefited  by  withholding  the  mainte. 
nance.    Hume  v.  Rundell,  174 

2.  Where  it  was  not  apparent  on  the  face  of  tho 
Willi  that  a  general  devise  in  trust  to  sell  was 
intended  to  include  a  particular  estate,  of 
which  the  testatrix  had  been  wrongfully  in 
possession  up  to  the  time  of  her  death,  the 
rightful  owner  of  that  estate  is  not  put  to  his 
election  in  respect  of  an  interest  bequeathed  to 
him  in  the  money  to  be  produced  by  the  sale 
of  the  estate.     Blummart  v.  Player,  597 

Se^  Equity.    Dbbtor  and  Chbditor,  6.    Src 

cine  FBRrOBMANCK,   5. 

EQUITY  OF  REDEMPTION. 

Trustee  in  receipt  of  the  rents  and  profits  of  a 
mortgaged  estate,  under  an  old  conveyance  of 
the  equity  of  redemption,  upon  trust  to  sell  and 
pay  off  certain  debu  which  had  been  long 
aince  satisfied,  is  not  entitled  to  redeem  the 
mortgage.    Jameg  v.  Biou.     Owen  v.  Flack, 

600 

Sea  HiniBAND  and  Wifb.  1.    Moatuaob,  8. 
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EdCdBAT. 

I>6vi«e  of  copyhold  land  in  fee  npon  condition 
that  the  devisee  wifhin  one  month  pay  2.000/. 
to  tlio  executor,  to  be  applied  for  charitable 
fMirposcH,  the  testator  having  left  no  customary 
beir,  and  nu  next  of  kin :  held  that  the  devisee 
took  the  land,  8ul»j>.ci  to  the  payment  of  2.000i. 
and  that  the  crown  and  n<it  the  lord  of  the 
manor  was  cntitKd  to  the  2,000^  by  preroga. 
live ;  if  personal  estate,  because  there  was  no 
next  of  kin,  and  if  real  estate,  because  there 
was  no  customary  heir.  Henchman  v.  The 
Attorney  Oeneral,  498 

ESTOPPEL. 

A  eonTcyanca  by  lease  and  release  wifl  operate 
as  an  estoppel,  and  where  the  releasee  can 
have  the  benefit  of  the  conveyanoe  at  law, 
this  court  will  not  interfere  in  his  behalf 
Ben»ley  v.  Bar  don,  519 

EVIDENCE. 

1.  The  custody  from  which  a  document  offered 
in  evidence  is  taken,  cannot  bo  proved  by  %p 
interested  person. 

The  pliintiff  represented  himself  in  his  bill  as 
«ntriled  to  the  tithes  of  the  parish  of  B.  with, 
out  noticing^  a  district  called  H.  which  was 
part  of  the  parish,  but  had  of  late  years  been 
considered  as  a  distinct  parish.  At  the  trial 
tif  issues  a?  to  certain  modoses  in  B.,  the  plain, 
tiff  proved  that  H.  was  pari  of  B.,  and  that 
the  mud  uses  did  not  prevail  in  El ;  the  verdict 
WAS  however  in  favor  of  the  moduses.  A  mo- 
tion by  the  plaintiff  fur  a  new  trial  was  refused, 
because  the  evidencu  as  to  H.  was  a  surprise 
upon  the  defendant,  and  was  calculated  to  de- 
feat the  intention  of  the  court  in  directing  the 
issues.     Carringlon  v.  Jnnta^  133 

'S.  It  is  not  necessary  for  a  plaintiff  who  claims 
an  eittato  as  tenant  in  tail  under  the  marriage 
aettlcmcnt  of  his  father  and  mo! her,  to  prove 
their  marriajro  by  affidavit  before  he  shows 
cause  against  diHsolvin?  an  injunction  to  re- 
strain an  ejectment  hrouj;ht  against  him  to  re- 
cover the  estate.     Hodgson  v.  Deortt  221 

3.  Payment  of  money,  thoofrh  evidence  againf  t 
the  payer  of  the  title  of  the  party  receivmg  it. 
is  not  evidence  againet  the  receiver  that  the 
payer  was  the  party  b.>und  to  pay  it.  Jamen 
V.  Biott.     Omen  v.  Flack,  GOO 

4.  The  Bbpression  of  some  of  a  scries  of  docu- 
ments rvlatmg  to  the  title,  which  are  admitted 
to  be  in  the  poftscssion  of  a  party,  in  evidence 
that  the  documents  withheld  affi>rd  inference* 
tmfavorablc  to  the  title  of  tho  party  who  with- 
holds them.     Ibid, 

EXCEPTIONS. 

Whore  a  plaintiff  taken  no  exception  to  the  answer 
to  the  original  bill,  he  cannot  take  an  exorp. 
tion  to  the  amended  bill,  upim  a  principle 
wiiich  would  have  applied  equally  to  the  an- 
swer  to  the  original  bill.     Ocey  v.  Leigkton, 

234 

2.-  Excrptitms  to  an  anawcr  containing  in  sob- 
stance,  but  not  verbatim,  interrogatories  not 
aDswercd,  will  bo  overruled ;  but  if  tho  def«n. 


dant  haa  submitted  to  ftAtwer.  and  his  further 
answer  is  referred  back,  he  is  too  late  to  object 
to  the  form  of  the  exceptions.  Hodgoon  ▼. 
BuHerfield,  236 

3.  Where  exceptions  will  lie  to  a  master's  report, 
it  mu»t  be  regularly  confirmed  bef  iro  any  order 
can  be  made  upon  it      Scott  v.  lavesey,     303 

4.  It  is  irregular  to  ubtain  one  order  of  reference 
only,  where  more  than  one  answer  is  excepted 
to.  *  Allanaon  v.  Moortem,  47d 

5.  Exceptions  cannot  bs  taken  to  a  mssterV  re- 
port approving  of  new  trustees,  nor  will  the 
court  interfere  with  the  report  of  the  master 
where  there  is  no  complaint  that  the  persons 
approved  of  by  him  are  unfit.  The  Attorney 
Oeneral  v,  Dyton,  523 

EXECUTOR. 

I.  An  executor  or  administrator  may.  after  a  sait 
is  instituted  against  him  for  an  accsnnt,  pay 
any  simple  contract  or  specialty  creditor,  and 
will  be  allowed  such  payment  in  passing  his 
accounts.    Maltby  v.  RuMell,  227 

2  Testator  gave  annuities  to  his  trostecs  for  their 
trouble  in  the  executkin  of  his  will  and  died 
possessed  of  several  houses  lei  at  weekly  rents. 
The  trustees  are  justified  in  paying  a  person  to 
collect  these  rents,  and  do  not  tlit-reforo  loss 
their  annuities.      Wilkinson  v.  Wilkinoon^ 

237 

3.  Testator  directed  his  real  and  personal  pro- 
perty to  be  sold  and  divided  amongst  his  sis- 
ters :  a  power  to  the  cxeciiton  to  sell  the  real 
property  was  implied.     Tylden  v.  Hyde,    23S 

4.  A  debtor  to  a  testator  cannot  maintain  a  hill 
against  the  personal  representative,  to  obtain 
the  directions  of  the  ci^rt  as  to  the  d.t'iKMal 
of  the  money  duo  by  him,  and  to  restrain  an 
aetioii  brought  by  the  personal  roprest-ntative 
to  recover  the  debt,  on  the  grr»und  that  tho 
debt  had  been  appropriated  by  the  testator  for 
a  particular  purpoiie,  and  that  the  personal  re. 
prcsenlative  intended  to  apply  it  for  purposes 
not  warranted  by  the  will.    Darthtx  v.  Winter^ 

536 

5.  An  executor  admitting  himself  to  be  a  debtor 
to  the  testator  will  be  ordered  on  motion  to  (laj 
the  debt  ioto  court.     Rothwell  v.  Rotkieell, 

EXECUTORY  DEVISE. 

If  a  tenant  of  an  estate  subject  to  an  executory 
devise  pays  off  a  charge  upcm  the  estate,  and 
the  executory  devise  afterwards  takes  efiVct, 
his  executors  will  bo  entitled  to  be  repaid  llie 
amount  of  the  charge.    Driakitater  v.  Cvmhe^ 

310 

FORECLOSURE. 

Where  a  mortgagee  becomea  a  bankrupt  and  m 
bill  of  foreclosure  is  filed  against  him  and  hia 
assignees,  the  court  will  not,  on  the  application 
of  the  assignees  alone,  make  an  imnie<liale  de- 
cree under  7  Geo.  2,  e.  20.    Oorth  v.  Thomno, 
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HEIR. 

DovtM^of  copyhold  land  in  fee  upon  conditkia 


INDfilt. 
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tliat  the  rfevbee  withiir  one  month  piy  S.0002.  to 
the  executor,  to  bo  applied  for  chantable  pur> 
poKce,  the  testator  having  no  custonmry  heir 
and  no  next  of  kin :  held  that  the  devieee  took 
the  land  enhjoct  to  the  payment  of  thi;  3000/. 
and  that  the  crown,  (and  not  the  lord  of  the 
manor.)  was  entitled  to  the  2000/.  by  preroga. 
tive  ;  ir  pcrmnal  estate,  because  there  was  no' 
next  of  kin,  and  If  real  estate,  because  (here 
was  no  eustomary  heir.  Henchman  ▼.  TJkg  At- 
lorney  General,  4!>8 

iSee  Conversion,  1,  :3. 

HUSHAND  AND  WIFE. 

1.  Husband  and  wife  mortga);red  the  wife's  free- 
holds for  1000  years,  rc^ervin^  the  power  to 
redeem  to  th«m  or  either,  and  levied  a  fine  to 
the  inort^i^e  for  the  term,  and  subject  thereto 
to  the  himband  in  fee :  (hey  also  surrendered 
the  wrife's  copyhfilds  to  the  niortga||rce  in  fee. 
rcservingr  the  power  to  redeem  to  the  husband 
and  his  heirs ;  the  husband  afterwards  released 
his  equity  of  redemption  as  to  both  estates  to 
the  m<irigagec  io  fee ;  the  mortgagee  entered 
into  possession,  and  the  husband  arterwards 
died :  held  that  the  wife  is  entitled  to  redeem 
the  copyholds,  but  net  the  freeholds.  Reeve 
V.  Hicks,  403 

9.  A  lady  entitled  to  a  fund  in  court  married  the 
day  after  she  came  of  age.  After  the  marriap^e. 
a  settlement  of  her  property  was  made  oo  her 
and  her  husband  for  their  lives,  and  on  the 
children  of  the  marriajre,  absolutely :  but  the 
wife  never  consented  in  court  to  a  transfer  of 
the  fond  to  the  trustees.  After  the  husband's 
death  and  the  birth  of  a  child,  the  settlement 
was,  at  the  suit  of  the  wife,  declared  void,  be. 
eause  it  contained  no  provision  fur  a  second 
marriasrtj,  and  because  the  rif^hts  acquired  by 
the  husband  were,  on  account  of  the  precipu 
tstion  of  the  marriage,  a  surprise  on  the' wife. 
Ltngv   Long,  119 

3.  A  suit  by  husband  and  wife  against  the  tnis. 
tees  of  the  latter's  separate  property  cannot 
be  pleaded  in  bar  to  a  subsequent  suir,  by  her 
and  her  next  friend,  against  her  trustees  and 
husband  although  the  relief  prayed  in  both 
suits  is  the  same.'    Reere  v.  Dolby,  464 

4.  This  court  will  decree  specific  performance  of 
an  agreement  of  separation  between  husband 
and  wife,  although  the  agreement  was  made 
on  a  compromise  of  indictments  preferred  by 
the  wife  ajrainst  I  he  husband  and  others  for  an 
assault.     E'toorthy  v.  Bird,  372 

INCUMBRANCE. 
Ste  ExECDToar  Devisb.    Tenant  in  Tail,  2. 

INFANT. 

1.  A  lady  entitled  to  a  fund  in  court  married  the 
day  after  she  came  of  age.  After  the  mar. 
riage  a  settlement  of  her  property  was  made  on 
her  and  her  husband  for  their  lives,  and  on  the 
children  of  the  marriage,  absolutely  :  but  the 
wif«5  ncv«r  consented  in  court  to  a  transfer  of 
the  fund  to  the  trustees.  After  the  husband's 
death  and  the  birth  of  a  child  the  settlement 
was,  at  the  suit  of  the  wife,  declared  void  be- 
cause it  contained  no  provision  for  the  ae- 
cond  marriage,  and  beiiaose  the  righu  acquired 


by  the  hnsband  were  on  account  of  the  ftreeipt- 
tation  of  the  marriage,  a  surprise  on  the  wife. 
I^ng  V.  I^fig.  1 19 

2.  Where  there  are  several  funds  provided  by 
different  perrons  for  the  maintenance  of  infanta, 
the  interest  of  the  infants  muKt  alone  determine 
which  of  the  funds  is  first  applicable.  Foljamhe 
V.  WHloughhy,  165 

See  Waed  of  Coctrt. 

IMPERTINENCE. 

1.  The  bill  alleged  that  a  bill  of  exchange  held 
by  the  defendant  was  an  aceommf»daiion  bill, 
and  required  him  to  set  fi;rth  the  particularaof 
the  cofisideration  pretended  to  be  given  for  it. 
The  answer  denied  the  aliegation,  and  stated 
that  the  bill  of  exchange  was  paid  to  the  dc. 
feiidant  in  the  regular  course  of  his  business  as 
a  banker,  and  that  the  consideration  did  not 
consist  of  any  specific  sum,  but  of  cash  from 
time  to  time  drawn  out  by  the  payer :  held  that 
this  was  a  sufficient  answer,  and  that  it  wonid 
have  been  impertinent  in  the  defendant  to  set 
fonh  the  flfeneral  banking  account.  Weheier 
w  Threlfall,  190 

2.  Prolixity  in  setting  forth  important  docnmcnts 
is  not  impertinence :  therefore  where  the  de- 
fendant set  forth,  verbatim,  in  his  answer,  a 
state  of  facts  and  all  the  affidavits,  to  show 
that  the  demand  made  in  this  suit  had  been 
disallowed  by  the  master  in  a  former  suit,  the 
court  held  that  the  answer  was  not  imprrti- 
nent     lytwe  v.  WUlintna,  574 

3.  An  order  for  referring  a  defendant's  examina- 
tion for  impertinence  cannot  be  obtained  as  of 
course,  if  the  plaint ifT  has  proceeded  on  the 
examination.    Johnetone  v.  Ure,  578 

INJUNCTION. 

1.  Giving  a  notice  of  trial  is  breach  of  an  injunc- 
tion to  stay  trial.     Bird  v.  Branrker,  186 

2.  It  is  not  necessary  for  a  plaintiff  who  claima 
an  estate  as  tenant  in  tail  under  the  marriage* 
settlement  of  his  father  and  mother,  to  prove 
their  marriage  by  affidavit  before  tie  b1m>w» 
cause  against  dissolving  an  injunction  to  re- 
strain an  ejectment  brought  against  him  to  re- 
cover  the  estate.     Hottgeon  v.  Dean,  221 

3.  An  order  for  an  injunction  for  want  of  an  an- 
swer,  obtained  after  the  master  has  signed  his 
report  of  the  insuBSciency  of  the  answer  but 
before  the  report  is  filed,  is  regular.  Wynne 
V.  Jaekaofi,  228 

4.  Special  injunction  granted  to  stay  proceedings 
in  an  action  in  the  court  of  common  pleas  at 
LAncaster.     Hine  v.  Fiddet,  370 

5.  Although  an  injunction  is  not  applied  for  upon 
an  original  bill,  yet  if  the  bill  is  afterwards 
amended,  an  injunction  will  be  granted,  as  of 
course,  upon  the  defendant  taking  an  order  for 
time  to  answer  the  amended  bill.  Statham  v. 
Hughe9,  3S2 

6.  The  common  injunction  had  issued  against 
all  the  defendants.  One  of  them  filed  his  an- 
swer,  and  then  obtained  the  order  nisi  to  dis- 
solve the  injunction,  suggesting  that  all  the 
defendants  had  answered .  the  order  was  dis- 
charged  for  irregularity.     Todd  v.  Diermr, 

7.  The  plaintiff  obtained  the  common  injunction 
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After  foar  proclatnatkMM  had  been  made  an- 
der  an  exigent  iasocd  in  an  action  com. 
tneneed  ai^ainst  hini  bj  the  defendant :  held 
that  it  waa  a  breach  of  the  injunctiun  for  the 
defendant  to  una  out  a  writ  to  compel  the 
sheriff  to  make  tbo  fifth  proclamation.  Mar- 
9ack  ▼.  Bailfy^  bll 

8.  An  author  havinji^  sold  the  copjri|rht  of  a 
work  publifihed  under  his  own  name,  and  cove 
nantod  with  the  purchaser  not  to  publish  anv 
oilier  work  to  prejudice  the  sale  of  it ;  9emble 
that  another  publisher  who  had  no  notice  of 
this  covenant,  will  be  restrained  from  publish* 
ing  a  work  subsequently  purchased  from  the 
same  author,  and  published  under  his  name,  on 
the  same  subject,  and  though  thero  be  no  puacv 
of  the  first  work.     Barfield  v.  Nicholmn^        1 

INTEREST. 

Where  the  purchaser  upon  entering  into  posses- 
sion paid  the  amount  of  his  purchase-rooney 
to  his  banker,  and  gave  notice  that  he  was 
ready  to  invest  it,  in  such  manner  as  the  ven. 
dor  should  require,  but  no  answer  was  returned 
to  that  notice,  and  the  purchaser,  during  the 
investigation  of  the  title,  kept  in  the  hands  of 
hict  banker  a  balance  equal  to  the  amount  of 
t!te  purchascmanoy,  except  fur  four  days, 
when  it  was  a  little  less ;  the  court  held  the 
purchaser  not  liable  for  interest,  on  the  dififer. 
enue  between  his  aversgo  balance  during  the 
period  in  question,  and  during  the  three  pre. 
ceeding  years.     Winter  v.  Blades,  Z03 

See  Dbvibb,  5.    Lcoact,  9. 

INTERPLEADER. 

If  an  action  is  brought  against  an  auctioneer  for 
a  deposit,  he  cannot  file  a  bill  of  interpleader, 
if  he  insists  upon  retaining  either  his  commis- 
sion or  the  duty.    MUehell  v.  Ha^e,  63 

ISSUE. 

The  plaintiff  represented  himself  in  his  bill  as 
entitled  to  the  tithes  of  the  parish  of  B.,  with, 
out  noticing  a  district  called  H.,  which  wss 
part  of  the  parish  but  had  ot  late  years  been 
considered  as  a  distinct  parish.  At  the  trial  of 
issues  as  to  certain  moduses  in  B.,  the  plaintiff 
proved  that  H.  was  part  of  B.,  and  that  the 
moduses  did  not  prevail  in  H.  The  ver. 
diet- was  however  in  favor  of  the  moduses. 
A  motion  by  the  plaintiff  for  a  new  trisl 
was  refused,  because  the  evidence  as  to  H. 
was  a  surprise  upon  the  defendant,  and  was 
calculated  to  defeat  the  intention  of  the  court 
in  directing  the  issues.    Carringion  v.  Jonss, 

135 

JOINT-STOCK  COMPANY. 
See  Answer,  6. 

JURISDICTION. 

1,  No  appeal  lies  to  tlio  court  of  chancery  from 
decisions,  either  of  the  privy  council,  or  the 
commissioners  under  the  acts  and  conventions 
for  indemnifying  British  subjects  for  the  confis. 
cation  of  their  property  by  the  French  revolo. 
tionary  government.   HillM.RsM-don,        431 

9.  Funds  given  by  the  crown,  the  legislature  oi 


individuals,  for  any  public  or  general  pnrposs, 
arc  to  be  administered  by  G««urfs  of  equity,  •• 
charitable  funds,  but  not  where  they  are  de. 
rived  wholly  from  rates  or  assessments  under 
an  act  of  parliament.  AUwmey  OentrM  v. 
HtelU,  77, 78 

See  CiiARmri  1.  Wasd  of  Covet. 

LACHES. 
See  pAfturr  sm^  Child. 


LEASE. 

A  lease  uraa  granted  to  W^  who  afterwards  com- 
mitted an  act  of  bankruptcy,  and  then  exe- 
cuted a  declaration  of  iru8t  in  favor  of  Ra  on 
the  trial  of  an  issue  directed  by  the  court,  it 
was  found  that  W.'s  name  was  used  in  trust 
for  R. ;  held  that  the  lease  did  not  pass  to  W.'s 
assignees.    Gardner  v.  Rmpa,  346 

See  TcNAMT  roa  Lire,  1. 

LEASE  AND  RELEASE. 

A  conveyance  by  lease  and  release  will  operate 
as  an  estrippel,  and  where  the  releasee  can  have 
the  benefit  of  the  conveyance  at  law,  by  *ay 
of  estoppel,  this  court  will  not  interfere  in  his 
behalf.    BenaUy  v.  Bwrdon,  519 

LEASEHOLDS. 

Testatrix  devised  all  her  messuages,  lands,  tene- 
ments, hereditaments,  and  real  estate  to  trua. 
tees  in  trust  to  sell :  held  that  leaseholds  passed 
to  the  trustees  under  the  devise  of  all  her  mcs. 
spages,  dec.  Dixnn  v.  i>ci0«oii.  SUunn  ▼. 
Fateide,  337 

See  CoNSTaucnoH,  3. 

LKGACYr 

I.  Legacies  given  to  the  same  persons  though  by 
difierent  instruments,  and  in  some  instances  of 
different  amounts:  held  to  bo  substitutional* 
GUieapie  v.  Alexander^  145 

3.  Legacy  charged  upon  the  real  estate  to  vest 
immediately  on  the  testator's  death,  but  to  be 
paid  to  the  legatee  on  attaining  21,  and  tlio 
interest  to  be  applied  in  the  mean  time  for 
maintenance ;  the  legatee  having  died  before 
attaining  '21,  held  that  the  express  direction 
that  the  legacy  should  vest  on  the  death  of  the 
tebtator  prevents  its  sinking  for  the  benefit  of 
the  devisee,  and  that  the  pergonal  rc|jresenta. 
tive  of  the  legatee  was  entitled  to  the  legacy. 
Watkine  v.  Ckeek,  Va% 

3.  Residuary  bequest  to  two  gimnd-dattghturs  of 
testatrix  "  in  trust,  till  they  come  of  age  or 
marry,  the  interest  to  be  received  in  the  mean 
time  and  paid  to  them,  but  if  one  of  them  die 
before  marriage  or  of  age,  then  to  the  survivor, 
her  child,  or  chilUien,  but  should  ihey  both  die 
leaving  no  issue,  then  I  give  them  power  to 
leave  it  by  will  as  tbey  shall  think  fit."  One 
of  the  legatees  married  and  the  other  attained 
21 :  held  that  they  buth  acquired  absolute  vcs. 
ted  interests.    Thackeray  v.  Hampeon^      314 

4.  A  pecuniary  legacy  directed  to  be  paid  by  the 
sale  of  an  estate  which  the  testator  had  con. 
tracted  to  purchase,  is  payable  out  of  the  testa- 
tor's general  assets,  if  the  contract  cannot  be 
completed.    FawUr  v.  Willougkby,  354 

5.  Bequest  to  M.  on  the  day  of  her  marriage  wHli 
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■nj  other  penon  than  T.,  and  if  she  intrried 
T.,  then  over,  M.  married  T.  in  the  life-ttme, 
and  with  the  consent  of  the  testator  -  held  thai 
she  was  entitled  to  her  legacy.  Smith  v.  Cow. 
dery,  35d 

6.  Legacy  of  600/.  to  F^  and  at  her  death  to 
her  two  daughters  in  equal  shares,  and  at 
their  death  to  their  children,  one  of  the  daugh- 
ters having  died  without  children :  held  that 
the  children  of  the  other  daughter  did  not  take 
the  whole  600/.  but  only  their  mother's  share. 
Taniere  v.  Pearket,  383 

7.  Bequest  to  tesUtriz*8  daughter  for  life,  and 
after  her  death  as  nho  should  appoint,  and  in 
default  of  appointment  to  the  testatrix's  next  of 
kin  to  be  considered  as  a  vested  interest  from 
the  testatrix's  death,  except  as  to  any  child 
afterwards  born  of  her  daughter.  The  daugh. 
ier  having  died  without  having  had  any  child, 
and  withciut  executing  any  appointment :  held 
that  the  persons  who  would  be  next  of  kin  at 
the  testatrix's  death,  if  her  daughter  had  been 
then  dead  without  children,  were  eutitled. 
Bird  V.  Wood,  400 

8.  Where  legacies  were  charged  upon  the  real 
estates  of  a  trader,  and  his  devisee  and  exe- 
cutor sold  part  of  the  real  estates  before  the 
debts  were  paid  :  held  that  the  purchaser  not- 
withstanding, 47  Geo,  3,  c.  ?4,  was  liable  to 
see  his  purchase-money  applied  in  payment  of 
the  legacies.    Horn  v.  Horrid  448 

9.  Legacy  to  A.  as  soon  as  she  attains  91  with 
interest  is  contingent,  and  no  interest  is  paya. 
ble  until  the  legatee  attains  21,  and  then  is  t» 
bo  computed  from  the  end  of  a  year  after  the 
tesUtor's  death.    Knight  v.  Knight,  490 

10.  Bequest  of  money  to  trustees  upon  trust  to 
invest  it  in  the  public  funds  and  pay  the  divi. 
dends  to  A.  until  her  marriage  and  upon  her 
marriage  to  transfer  the  stock  to  hf  r,  hot  in 
case  she  should  die  unmarried,  then  to  trans- 
for  the  stock  to  such  person  as  she  should  by 
her  will  appoint,  and,  in  default  of  such  appoint, 
ment,  to  her  executors  or  administrators.  Soui- 
ble,  that  she  is  not  entitled  to  have  the  fund 
transferred  tu  her  while  she  remains  unmarried. 
WiUon  V.  Mount,  493 

See  CoNuiTioN,  1.    Coffaraucnoic,  5. 

LEGACY   DUTY. 

l.'A  testator  resident  in  India,  and  having  all 
his  property  there,  bequeathed  his  residuary  es. 
tate  to  H.  L.,  but  if  she  nhould  die  before  him 
then  to  her  children.  II.  L-  died  before  the 
testator  and  the  executor,  who  was  also  resi- 
dent in  India,  proved  the  will  there  and  remitted 
the  roaidue  to  his  agpnt  in  England,  with  di- 
rections to  pay  it  to  H.  L.  or  her  children.  A 
suit  having  been  institnted  by  the  children, 
who  were  infants,  against  the  executor  and  his 
agents  to  have  the  residue  secured  :  held  that 
the  legacy  duty  was  payable  upon  it,  and 
that  administration  to  the  testator  ought 
to  have  been  taken  out  in  this  country,  and  the 
administrator  made  a  party  to  the  suiL  Lo- 
gnn  V.  Fairlie,  284 

3*  Where  a  testator  dies  in  India,  having  per* 
sonal  estate  there  only,  and  his  executors  re- 
side and  prove  his  will  there,  no  duty  is  paya. 
ble  on  a  letj^cy  remitted  to  a  legatee  in  Eng- 
land. 
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MAINTENANCE. 

1.  Where  there  are  several  funds  provided  by 
different  pentons  for  the  maintenance  of  infants 
tlie  interest  uf  the  infants  must  alone  determine 
which  of  the  funds  is  first  applicable.  FoU 
jambe  v.  WUloughby,  165 

2.  By  the  settlement  on  the  marriage  of  J.  H. 
with  C.  ft.  portions  were  to  be  raised  for  the 
younger  children  of  J.  H.  by  C.  R  ,  or  any  fu- 
ture wi  e,  but  not  to  bo'paid  until  after  the 
decease  of  J.  H.,  C.  R.,  or  such  future  wife, 
though  no  estate  was  given  to  such  future  wife, 
and  power  was  given  to  J.  H.  to  appoint  the 
interest  of  the  portions  to  be  raised  fur  the 
children's  maintenance,  and  on  his  default  the 
same  power  was  given  to  the  truHlees,  and  the 
maintenance  was  directed  to  be  paid  on  the 
first  quarter  day  after  the  decease  of  the  sur- 
vivor of  J.  H.,  C.  R-  or  such  future  wife.  J. 
H.  died  leaving  his  second  wife  surviving,  and 
by  his  will,  which  was  not  duly  attested,  direct- 
ed the  maintenance  to  bo  raised  from  the  timo 
of  his  death,  and  gave  other  benefits  to  his 
eldest  son ;  held  that  the  trutttees  had  no 
power  to  allow  maintenance  during  the  second 
wife's  life.tiine.  bdl  that  the  eldest  son  should 
be  put  to  his  election,  as  he  had  other  benefits 
under  the  will,  and  was  the  only  party  that 
could  be  benefited  bv  withholding  the  mainte. 
nance.    Hume  v.  RundeU,  174 

MISDE.MEANOR. 

It  is  not  illegal  to  compromise  indictments  for  a 
misdemeanor,  tecue  as  tu  indictments  for  felo- 
ny.   Elworthy  v.  Bird,  372 

MISTAKE. 

1.  Surveyors  appointed*  to  make  a  partition  be- 
tween  tenants  in  common  having  by  mistake 
allotted  to  one  of  them  a  piece  of  land  which 
belonged  to  him  exclusively,  and  several  of  tho 
allotments  having  been  sold  before  tho  mistake 
was  discovered,  the  couK  decreed  a  pecuniary 
compensation  to  be  made  to  him.  Dacre  v. 
irorge§,  454 

2.  The  lord  of  a  manor  being  seised  of  it  in  fee, 
subject  to  an  executory  devise  over,  purchased 
an  estate,  partly  freehold  and  partly  copyhold 
of  the  manor,  and  afterwards,  under  an  encIo« 
sure  act,  carried  in  two  claims,  one  in  respect 
of  the  devised,  and  tho  other  in  respect  of  the 
purchased  estate,  and  obtained  two  aUotmcots 
accordingly ;  he  afterwards  died,  and  the  ex- 
ecutory devise  took  effect :  held  that  the  copy, 
hold  part  of  the  purchased  estate  being  extin. 
guished  in  tho  manor,  passed  with  it  to  the  exe- 
cutory devisee,  who  was  also  entitled  to  so 
much  of  the  allotment  obtained  in  respect  of 
the  purchased  estate  as  was  proportionate  to 
the  value  of  the  copyhold  part ;  and  it  was  re- 
ferred to  tho  master  to  apportion  tlie  allotment 
accordingly.    King  v.  Moody^  579 


See  Imub. 
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MONEY,   PAYMENT  OF,  INTO  COURT. 
1.  A  defendant  who  had  covenanted  to  pay  a 
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■am  of  money  to  the  tnuteee  of  hie  marriage 
■ettlement,  but  had  omitted  to  do  to,  ordered 
upon  motion  in  a  rait  for  the  performance  o( 
the  trosts  of  the  eettleroent  to  pay  the  monej 
into  c<>urt.    RothweU  ▼.  RothweUt  31 1 

9.  Whero  the  answer  oootains  a  clear  admission 
that  there  is  trnst  moneys  in  the  hands  of  a 
defendant,  the  court  will  always,  on  an  inter- 
locQtory  application,  order  it  to  be  paid  into 
court.     Ibid. 

Se9  EzBctrroa,  5. 

MONTH. 

*Where  an  order  allowed  the  plaintifl*  a  month's 
time  to  amend  his  bill:  held  that  a  lunar 
month  was  meant.     CrtMtwell  ▼.  HarrUt  476 

MORTGAGE. 

1.  A  reconveyance  of  a  mortgaj^e  made  in  1745, 
but  not  afterwards  mentioned  in  the  title  deeds, 
ouffht  to  bo  presumed  where  no  demand  of 
either  principal  or  interest  has  been  made  for 
several  years,  and  the  mortgage  deeds  have 
been  long  in  the  possessi^  of  the  owner  and 
his  ancestors.     Cooke  ▼.  SoUmt,  154 

9.  Where  a  mortgagee  becomes  bankrupt,  and 
a  bill  of  foreclosure  is  filed  against  him  and  his 
assignees,  the  court  will  not,  on  the  application 
of  the  assignees  alone,  make  an  immediate  de- 
crte  under  7  Geo.  2,  c.  30.    Oartk  v.  TAomat, 

188 

8.  Where  a  legacy  is  charged  upon  land  and 
the  price  of  the  land  is  insufficient  to  nay  the 
legacy,  a  mortgagee  of  the  devisee  of  the  land 
shall  ni>t  be  allowed  his  covts  in  a  suit  against 
him  and  the  devisee  for  payment  of  the  legacy. 
Shackleton  v.  ShackUton,  942 

4.  Where  a  mortgage  deed  contains  a  power  of 
sale,  with  a  direction  that  the  surplus  produce 
shall  be  paid  to  the  mortgagor,  his  executors 
and  administrators ;  if  a  sale  takes  place  in 
the  lifetime  of  the  mortgagor  the  snrplus  is 
personal  estate,  but  if  after  death,  it  is  real  es- 
tate.    Wright  V.  Ro$e,  333 

5.  Tenant  in  tail  in.  remainder  (after  estates  to 
A.  for  life,  and  to  his  first  and  other  sons  in 
tail)  pays  off  a  mortgage  during  the  life  of  the 
tenant  for  life,  takes  an  assignment  to  him- 
self  of  the  mortgage  term,  and  afterwards 
comes  into  possession  of  the  estate  and  dies 
without  issue :  the  mortgage  is  a  subsisting 
charge  for  the  bepcfit  or  his  personal  estate, 
there  being  no  act  to  show  a  contrary  inten- 
tion.    Wig$eU  V.  WigBtlh  384 

6.  Husband  and  wife  mortgaged  the  wife's  free- 
holds for  1.000  years,  reserving  the  power  to 
redeem  to  them,  or  either  of  them,  and  levied 
a  fine  to  the  mortgagee,  fur  the  term,  and  sub. 
ject  thereto  to  the  husband  in  fee,  they  also 
surrendered  the  wife's  copyholds  to  the  mortga- 
gee in  foe,  reserving  the  power  to  redeem  to 
the  husband  and  his  heirs ;  the  husband  after- 
wards released  his  equity  of  ledemptwn  as  to 
both  eststes  to  the  mortgagee  in  fee,  the 
mortgagee  entered  into  possession,  and  the 
husband  afterwards  died:  held  that  the  wife 
if  entitled  to  redeem  the  copyholds,  but  mit  the 
fieeholds.    Rtwf  r.  Hielfi  403 


MORTMAIN. 

A  dcTise  to  the  British  Museum  is  within  the 
statute  of  mortmam ;  and  so  is  every  devise  for 
a  public  purpose,  whether  local  or  general. 
Tru9iee9  of  Britith  Muoeum  r.  White,        594 

MULTIFARIOUSNESS. 

Demurrer  allowed  to  a  bill  for  a  discovery  and 
commissfons  to  examine  witnesses  in  aid  of 
the  defence  to  two  separate  actions  for  two 
separate  libels.    Shackell  v.  Jfacau/ajf,        79 


See  Imvb. 


NEW  TRIAL. 


NOTICE. 


Where  it  appears  that  an  incumbrancer  on  an  ea- 
tate  in  Yorkshire  searched  the  register  from  m 
certain  date  only,  it  will  not  be  presumed  that 
he  had  notice  of  any  of  the  contents  prior  to 
that  date.    Hodgeon  v.  Dean,  931 

ORDER. 

Where  an  order  allowed  the  plaintiff  a  month's 
time  to  amend  his  bill :  held  that  lunar  month 
was  meant.    CreeeweU  w,  Harris,  476 

PARENT  AND  CHILD. 

A  tenant  for  life  of  real  estate,  with  remainder 
to  his  children  as  he  should  appoint,  remainder 
to  them  in  fee,  entered  into  an  agreement  with 
a  creditor,  to  which  his  children  were  partiea. 
that  the  estate  should  be  immediately  aold,  and 
x>ne  half  of  the  produce  paid  to  the  father,  and 
the  other  to  the  children  ;  the  father  remained 
in  possession  for  seven  years,  and  then  died 
without  having  taken  any  step  to  carry  the 
agreement  into  effect :  a  bill  by  the  personal 
representative  of  the  creditor  against  the  chil- 
dren and  the  representative  of  the  father,  to 
have  the  agreemunt  carried  into  effect,  was  dis. 
missed  on  the  ground  that  the  father,  by  con. 
tinning  in  possesbion  of  the  estate,  deprived 
his  daughters  of  the  benefit  of  the  agreement. 
Rhodee  v.  Cooir,  488 

See  PoETioNB. 

PARTIES, 

1.  Bill  by  three  of  the  partners  in  a  nomerona 
trading  company,  claiming  certain  privileges 
under  the  articles  of  copartnership,  against  the 
members  of  the  committee  for  managing  the 
commercial  concerns  of  the  company,  dinmisa- 
ed,  because  it  was  not  filed  by  the  plaintiffs  on 
behalf  of  themselves  and  the  other  partners  not 
members  of  the  committee.  Baldwin  v.  Law 
rente,  18 

y.  A  bill  to  carry  the  trosts  of  a  creditor's  deed 
into  execution  may  be  filed  on  behalf  of  all  the 
creditoni  by  one  of  them  only,  where  they  all 
executed  the  deed  but  were  very  nuroerooa. 
Weld  v.  Bonhm,  91 

3.  Demurrer  alk>wed  to  a  bill  for  the  specific  per. 
formanee  of  an  agreement  for  a  lease  entered 
into  by  the  tmtteea  of  a  numaioai  company 
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for  tbo  nte  of  the  eonpany,  beeaute  none  of 
the  members  of  the  company  were  parties  to 
the  bill.    D9uglms9  w.  HtrMfall,  184 

4.  Ooe  of  the  shareholders  of  a  eanal  is  entitled 
to  file  a  bill,  on  behalf  of  himself  and  the  other 
sharaholders  to  set  aside  an  agreement  made 
bj  the  oommiasioners  of  the  canal  contrary 
to  the  provisioos  of  the  act  under  which  the 
oanal  was  made,  because  whatever  benefits 
may  bo  reserved  to  the  shareholdem  by  the 
agreement,  they  must  all  be  considered  as  be- 
ing interested  in  having  the  directions  of  the 
act  complied  with.    Oray  v.  Chaplin^        367 

5.  A  testator  resident  in  India,  and  having  all 
his  property  there  bequeathed  his  residoary 
estate  to  H.  L.,  but  if  she  should  die  before 
him  then  to  her  children,  H.  L.  died  before 
the  testator,  and  the  executor,  who  was  also 
resident  in  India,  proved  the  will  there,  and 
remitted  the  residue  to  his  agent  in  l^ng. 
land,  with  directions  to  pay  it  to  H.  L., 
or  her  children.  A  suit  having  been  instituted 
by  the  children  who  were  infants,  against  the 
executor  and  his  agents  to  have  the  residue 
secured  :  held  that  the  legacy  duty  was  paya- 
ble upon  it,  and  that  administration  to  the  tes- 
tator ought  to  have  been  taken  out  in  this 
country,  and  the  julministrator  nude  a  party 
to  the  suit.    Logan  v.  Fair  lie,  984 

Sf  CaaarrT,  3. 

PARTITION. 

Sit  COMPIMSATION.      CoMMISSlOff,  9. 

PARTNERSHIP. 

1.  Bill  by  three  of  the  partners  in  a  numerous 
trading  company  claiming  certain  privileges 
under  the  articles  of  copartnership,  against 
the  members  of  tlie  committee  for  manag. 
ing  the  commercial  concerns  of  the  company, 
dismissed,  because  it  was  not  filed  by  the 
plainti£5i  on  bohalf  of  themselves  and  the  other 
partners  not  members  of  the  committee. 
Baldwin  v.  Lawrence,  18 

3.  Where  a  partner  dies  leaving  the  partnership 
accounts  unsettled,  the  ecclesiastical  court  will 
grant  administration  of  his  effects  to  the  sur- 
viving partners,  or  any  persons  claiming  under 
them  if  his  next  of  kin  decline  it.  Cawth»m 
T.  CAa/ie,  137 

PENSION. 

Tho  purchaser  of  a  pension  granted  by  his  late 
majesty  during  pleasure,  is  nut  entitled  to  a 
pension  granted  by  the  present  king  to  the 
same  person  and  of  the  same  amount,  under  a 
new  warrant  reciting  the  grant  made  by  hit 
late  majesty,  which  had  ceased,  though  the 
motive  for  granting  both  pensions  was  the 
same.     Clay  v.  St.  John,  33 

PETITION. 

1.  The  court  has  no  jurisdiction  under  the  53d 
Geo.  3.  10  L,  to  direct,  upon  petition,  an  ac. 
count  of  the  assets  of  a  person  who  had  re- 
ceived the  rents  of  a  charity  estate.  In  the 
matter  of  St,  Wenn'o  Chanty,  66 

9.  Where  a  bill  is  filed  merely  to  obtain  a  trans- 
(er  of  stock  standing  in  the  name  of  a  trustee, 


who  is  oat  of  the  jurisdiction  of  the  court,  tha 
order  most  bo  made  at  the  hearing  of  the 
cause,  and  cannot  be  obtained  by  petition. 
Burr  T.  JfesoJi,  II 

PLAINTIFF. 
Sea  Dsoasi,  1.    Wrricus. 

PLEA. 

I.  After  plea  alfewed  to  part  of  tho  bill,  the 
plaintiff  cannot  amend  his  bill  without  a  spe- 
cial  order  to  be  obtained  on  notice  of  motion 
stating  the  proposed  amendments.  Taylor  v. 
Shaw,  19 

3.  After  plea  of  settled  account  allowed  to  part 
of  the  bill,  motion  to  amend  the  bill,  by  stat- 
ing facts  which  tended  to  show  that  there  was 
no  settled  account,  or  that  the  plaintiff  ought 
to  be  allowed  to  surcharge  and  falsify  was 
refused  with  costs,  because  the  plaintiff  coali 
prove  that  there  was  no  settled  account  by  tak- 
ing issue  on  the  plea,  and  might  have  amended 
with  a  view  to  surcharge  and  faUify  before  the 
plea  wss  argued.    Ibia, 

3.  Plea  by  husband  and  wife,  entitled  as  a 
joint  and  several  plea:  held,  that  tho  word 
**  several "  was  mere  surplusage,  and  did  not 
vitiate  the  plea.     Fitch  v.  Chapman,  31 

4.  A  plea  may  be  filed  after  the  return  of  a  sim- 
ple attachment.    Hamilton  v.  Hibbert,      335 

5.  To  a  bill  by  assignees  of  a  bankrupt  against  a 
creditor,  a  plea  that  the  unit  was  not  instituted 
with  the  consent  of  the  creditors,  at  a  meeting 
pursuant  to  5th  Geo.  3.  c.  30.  s.  8.  was  allowed. 
OekUotone  v.  Beneon,  365 

6.  To  a  creditor's  bill  the  defendant  pleaded  that 
the  deceased  was  not  indebted  to  the  plaintiff 
at  her  death,  and  accompanied  the  pies  by  an 
answer,  denying  the  existence  of  the  debt,  and 
the  manner  in  which  it  was  alleged  to  have 
been  contracted :  held  that  the  answer  over, 
ruled  the  plea.     Thring  v.  Edgar,  874 

7.  An  answer  to  a  negative  pica  must  be  con- 
fined to  facts  specially  charged,  as  evidence  of 
the  plaintiff's  title.    Ibid. 

8.  In  a  plea  of  purchase  for  valuable  considera- 
tion, without  notice,  it  is  enough  to  deny  no^ 
tiee  generally  in  the  pica;  unless  facts  are 
specially  charged  in  the  bill,  as  evidence  of  no- 
tice.    Pennington  v.  Beechy,  383 

9.  A  suit  by  husband  and  wife  againat  the  trus- 
tees  of  the  letter's  separate  property,  cannot 
be  pleaded  in  bar  to  a  subsequent  suit  by  her 
and  her  next  friend  against  her  trustees  and 
husband,  although  the  relief  prayed  in  both 
suits  is  the  same.    Reeve  v.  Dalby,  464 

10.  A  plea  of  purchsse  for  valuable  consideration, 
withbut  notice,  is  no  protection  against  an  ad. 
verse  claim,  which  the  purchaser  might  have 
had  notice  of  by  using  due  diligence  in  invcsti. 
gating  the  title.    Jackoon  and  wife  v.  Rowe, 

473 

II.  Award  made  under  an  agreement,  entered 
into  after  a  bill  is  filed  to  refer  the  whole  sub. 
jeet  matter  of  the  suit  to  an  arbitrator,  may  be 
pleaded  to  the  bill.  But  where  all  the  parties 
to  the  suit  were  not  parties  to  the  award,  (al- 
though  the  plaintifi  was  a  party  to  it,)  and 
where  a  part  of  the  prayer  of  the  bill  was  for 
the  execution  of  the  trusts  of  a  deed  under 
which  some  of  the  patties  to  the  suit  were  in- 
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teretted  who  were  not  ptrtiet  to  the  awtrd,  m 
pica  or  the  award  was  ordered  to  stand  for  an 
answer,  with  liberty  to  except.  Drydtn  v. 
Rohinmnt  599 

12.  One  of  ihc  defendants  to  a  bill  bj  tenant  in 
tail,  for  redemption  of  an  estate,  havinfr  put  in 
a  pica  or  a  fit)o  levied  of  part  of  the  estate, 
avcrrtnj;,  that  the  part  included  in  the  fine  was 
the  only  part  of  the  estate  in  which  the  defen- 
dant claimed  any  interest,  and  accompanied 
by  an  answer  adroittinfr  the  possession  of  title 
deeds,  Slc.  ;  held,  that  the  plea  was  overruled 
by  the  answer.     Watkin»  v.  Stone,  560 

Set  Answer.  4.    Plea,  5,  6,  S>. 

PLEADING. 

I.  Unless  a  defect  in  the  memorial  of  an  annuity 
is  stated  in  the  pleadinfjra  on  evidence,  no  ad. 

^  Tantasfe  can  be  taken  of  it.    Dunn  ▼.  Calerafi, 

56 

9.  Demurrer  allowed  to  a  bill  for  a  discovery,  and 
commissions  to  examine  witnesses  in  aid  of  the 
defence  to  two  separate  actions,  for  two  separ- 
ate libi'ls.     Shackell  v.  Macaulay,  79 

3  An  answer  as  to  matters  to  which  the  defcn. 
dant  was  not  alleged  to  be  privy,  that  they 
might  be  true  for  anv  thing  he  knew  to  the 
contrary,  followed  by  an  averment  that  he  was 
a  stranger  to  and  could  not  fonn  any  belief  re- 
specting them,  is  su6kient.    Amhuret  y.  King, 

lb3 

4.  Demurrer  allowed  to  a  bill  for  the  specific  per- 
formance  of  an  agreement  f(»r  a  tease  entered 
intfi  by  the  trustees  of  a  numerous  company, 
for  the  use  of  the  company,  because  none  ufthe 
members  of  the  company  were  parties  to  the 
bill.     Douglag  v.  Hora/all,  184 

5.  It  Is  nut  neceswary  to  pray  process  against  per. 
sons  who  are  charged  to  be  out  of  the  jurisdic 
tiou  of  the  court.     Haddock  v.   Thomlineon, 

S19 
B.  To  a  bill  by  assignees  of  a  bankrupt  by  a  ercdi. 
tor,  a  plea  that  the  suit  was  not  instituted  with 
the  consent  of  the  creditors  at  a  meeting  pur. 
suant  to  the  5lh  Geo.  2,  c.  30,  s.  8,  was  allowed. 
OckUstone  v.  Benson,  265 

7.  One  of  the  shareholders  of  a  canal  is  entitled 
to  file  a  hill  on  behalf  of  himself  and  the  other 
ahareholdcrs,  to  set  aside  an  agreement .  made 
by  the  commissioners  of  the  eanal  contrary  to 
provisions  of  the  act  under  which  I  lie  canal 
was  made,  brcauso  'whatever  benefits  may  bo 
reserved  to  the  shareholders  by  the  agreement, 
they  roust  all  be  conmdered  as  being  interested 
in  having  the  directions  of  the  act  complied 
vrith.    Gray  v.  Chaplin,  867 

PORTIONS. 

A  father  being  tenant  for  life  under  his  marriage 
settlement,  with  power  to  appoint  the  shares  in 
.  whieh  hill  younger  children  were  to  take  a  sotn 
to  be  raised  for  their  portions,  having  exercised 
the  power  by  his  wdl,  afterwards  made  a  pro- 
vision for  one  of  his  daughters,  took  a  release 
from  her  of  her  portion,  and  by  a  codicil  revoked 
the  appointment  in  his  wiH,  po  far  as  it  rei^poct. 
cd  her :  held,  that  her  share  did  not  sink  into 
the  freehold,  or  belong  to  his  residuary  legatee, 
but  that  the  other  younger  children  were  en- 
titled to  the  whole  fund.  Woel  r.  Lord  Wet- 
tingkam,  99 


POWBft. 

Where  a  power  was  to  be  executed  by  a  will 
signed  and  published  in  the  presence  of  and  at. 
tested  by  three  witnesi es :  held,  that  a  will  con- 
cluding with  this  declaration,  **  this  is  my  laat 
will  and  tests  ment,**  and  expressed  to  be  signed 
by  the  testatrix  in  the  presence  of  three  ailest* 
ing  witnesses,  waa  not  a  good  appointment,  be- 
cause the  publication  waa  not  atteated.  Simm. 
hope  V.  Keir,  37 

See  Ubvisk,  4.    Will,  4.    REMOTSimiL 

PRACTICE. 

1.  Where  a  bill  is  filed  merely  to  obtain  a  trans- 
fer  of  stock  standing  in  the  name  of  a  trustee 
who  is  out  of  the  jurisdiction  of  the  court,  the 
order  most  be  made  at  the  hearing  of  the  cauw, 
an<l  eannot  be  obtained  by  petition.  Burr  ▼. 
Mneon,  11 

2.  After  plea  allowed  to  part  of  the  bill,  the  plain- 
tiff  cannot  amend  his  bill  without  a  special 
order  to  be  obtained  on  notice  of  motion,  slating 
the  proposed  atnendmenta.     Tuylor  ▼.  Shaw, 

13 

3.  After  plea  of  settled  account  allowed  to  part 
of  the  bill,  a  motion  to  amend  the  bill  by  stating 
facts  which  tended  to  show  that  there  was  no 
settled  account,  or  that  the  plaintilT  ought  to 
bo  allowed  to  surcharge  and  falsify,  waa  re- 
fused  with  costs,  because  the  plaintifiT  could 
prove  that  there  was  no  settled  account  by 
taking  issue  on  the  plea,  and  might  have  amend- 
ed with  a  view  to  surcharge  and  fabify  before 
the  plea  was  arirued.     Ibid. 

4.  Where  by  mistske  sums  paid  into  court  under 
the  decree  were  included  in  the  balances  report, 
ed  due  from  the  defendant,  and  the  decree  on 
further  directions  ordered  those  b8lanc4*a  to  bo 
paid  into  court :  held,  that  the  mistske  eould 
not  he  rectified  without  rehearing  the  cause  on 
the  latter  decree.     Brookfield  v.  BradUy,     64 

5.  Where  a  decree  orders  the  defendant  to  retain 
his  costs,  when  taxed,  out  of  the  balance  in  hia 
hands  and  pay  the  residue  into  court,  if  the 
the  defendant  delay  to  get  the  coi>ts  taxed«  the 
plaintiff  must  move  that  he  may  bring  in  hia 
bill  of  costs  to  be  taxed  within  a  limited  time, 
and  not  that  he  may  pay  in  the  whole  balance* 
Neweome  v.  Sheurman,  95 

6.  A  master's  report  of  a  receiver's  account,  like 
his  report  upon  taxation  of  costs,  does  not  re. 
quire  confirmation,  end  csnnot  be  excrpted  to ; 
but  the  court  will  enter  into  the  consideration 
of  object  ions  to  the  general  principle  on  which 
the  mastei  haa  proceeded  in  taking  a  receivei'e 
account,  but  not  of  objections  to  partieulsr 
iteras  of  it     Shewell  v.  Jones,  170 

7.  It  is  not  irregular  for  the  defendant's  solicitor 
to  be  one  of  the  commissioners  for  taking  the 
answer.     Bird  v.  Braneker,  186 

8.  A  defendant  who  ha.d  covenanted  ie  pay  a  sum 
of  money  to  the  trustees  of  liia  marriage  settle- 
ment, but  had  omitted  t«i  do  ao,  ordered,  upon 
motion  in  a  suit  for  tlie  perforipance  of  the 
truets  of  the  settlement,  to  pay  the  money  into 
court.     Rothwell  v.  Rothttefl,  217 

9.  Wlicm  the  answer  contains  a  clear  admission 
that  there  is  trust  money  in  the  hands  of  a  de- 
fendant, the  court  willalway*t  on  an  interlocu- 
tory applientioiPf  order  it  to  be  paid  mtu  coort^ 
i(td[.  « 


IMAEX. 


623 


ID.  Where  a  tehedale  written  on  paper  was  re. 
turned  with  a  comiDisaion  of  partitioa,  tlie  plain. 
tiflT*!  clerk  in  eoort  was  allowed  to  engpross  it 
on  parchment,  and  to  file  the  cnfptMsment  with 
the  return,  in  analogry  to  the  practice  where 
foreif^n  deposiliona  are  returned  on  paper. 
Jonetv.Totty,  219 

11.  ir  there  is  only  one  defendant  the  bill  maj  be 
ordered  to  be  taken  jfro  conft$90  on  motion. 
LewU  V.  Mnrah,  920 

IS.  Permission  pven  to  defendants  after  decree 
to  examine  a  plaintiff  a«  a  witness,  the  master 
havinv  certified  the  neeessit?  for  so  doin^,  and 
the  plsintiff  having  no  beneficial  interest  in  the 
property  in  dispute.     Hotigham  ▼.  Sandyt, 

13.  It  is  not  necessary  for  a  plaintifl^who  claims 
an  evtate  as  tenant  in  tail,  under  the  marriag^e 
settlement  of  his  father  and  mother  to  prove 
their  marriage  by  aflidavit,  before  he  shows 
cause  afi^ainst  dtsaolvingr  an  injunction  to  re- 
strain an  ejectment  broui^ht  against  htm  to  re- 
cover an  estate.     Hotlgton  ▼.  Dean^  221 

14.  A  plea  may  be  filed  after  the  return  of  a  aim. 
pie  attachment.    Hamilton  r,  Hibbert^      225 

15.  A  defendant  may  file  a  further  answer  befor^ 
the  master  has  signed  his  report,  as  to  the  in. 
sufliciency  o&the  first  answer.  Wynne  y.  Jack. 
90H.  226 

16.  All  order  for  an  injunction  for  want  of  an  an. 
swer  obtained  after  the  master  has  signed  his 
report  of  the  insufficiency  of  the  answer,  but 
before  the  report  w  filed,  is  irregular.     Ibid. 

17.  Prodnction  of  an  instrument  in  the  plainttfl^*s 
possession  ordered,  upon  metion  supported  by 
aflidavit  that  the  defendant  believed  the  instru- 
roent  to  be  forged,  and  that*he  could  not  fully 
answer  the  bill  before  he  inspected  it.  Jones 
T.  Lewie,  242 

18.  Where  exceptions  will  lie  to  a  master's  re- 
port, it  most  be  regularly  confirmed  before  any 
order  can  be  made  upon  it.    Scott  v.  Liveeyt 

3U0 

19.  If  a  bill  is  filed  to  set  aside  a  conreyance  on 
the  ground  of  fraud  the  court  will  not  on  mo- 
tion order  a  production  of  the  conveyance. 
Tyler  v.  Dratjton,  309 

20.  A  defendant,  against  whom  an  attachment 
liad  issued  for  want  of  an  ant^wer,  tendered  the 
eosts  of  the  contempt  and  then  filed  a  demur 
rer-;  the  demurrer  was  ordered  to  be  taken  oflT 
the  fi'e.     Melhr  v.  Hall,  321 

91.  A  second  order  to  dismiss  cannot  be  obtained 
on  the  day  on  which  a  former  order  to  dismiss 
^Sidiscliargcd.     Fox  v.  Maremood,  3:25 

22.  S|)ecial  injunction  granted  to  stay  proceed, 
ings  in  an  action  in  the  court  of  common  pleas 
at  Lancaster.    Hine  v.  Fiddee,  370 

S3.  A  bill  of  revivor  having  been  filed,  but  no  or- 
der to  revive  obtained,  the  court  ordered  the 
plaintifflo  revive  within  ten  days,  or  both  the 
oritrinal  bill  and  bill  of  revivor  to  be  dismissed. 
BoUon  V.  B'jUon,  371 

24.  An  order  obtained  by  a  defendant  to  a  bill  of 
discovery  for  payment  of  his  ct»sts,  is  regular, 
although  the  plaintiff  had  previously  become 
bankrupt.     Hibbereonr.  Fielding,  371 

25.  Where  a  party  is  in  custody  of  the  warden  of 
the  fleet  under  proitcss  from  the  common  pleas, 
and  is  detained  upon  an  attschment  from  this 
court,  ho  must  be  brought  up  by  haheaeeorpue 
to  the  bar  of  the  court,  and  turned  over  to  the 


warden  of  the  fleet,  before  a  sequestration  can 
issue.     Conet  v.  Barr,  452 

26.  The  court  will  ap|ioint  a  receiver  in  India  of  a 
testator's  assets,  on  the  application  of  an  ezecu- 
tnr  resident  in  England,  but  the  receiver  must 
give  sureties  resicrent  in  England.  Coekburn 
V.  Raphael,  453 

27.  The  common  injunction  had  issued  against 
the  defendants ;  one  of  them  filed  his  answer, 
and  then  obtained  the  order  nisi  to  dissolve  the 
injunction,  suggesting  that  all  the  defendants 
had  answered.  The  order  was  discharged  for 
irregularity.     Todd  v.  Diemor,  477 

28.  it  is  irregular  to  obtain  one  order  of  reference 
only  where  more  than  one  answer  is  excepted 
to.    Allaneon  v.  Mooreom,  478 

29.  If  a  perron  who  ia  named  as  a  defendant,  but 
baa  never  been  served  with  a  subpoena,  or  sp- 
peared  to  the  bill,  appeara  by  counsel  at  the 
hcarinflr,  and  consents  to  be  bound  by  the  de. 
cree,  the  defect  is  cured.     Capel  v.  Butler,  457 

30.  Where  an  order  allowed  the  plaintiffa  month's 
time  to  amend  his  bill :  held  that  a  lunar  month 
was  meant.     Creewell  v.  Harris,  476 

31.  A  motion  for  a  commission  to  examine  a  wit* 
ness  abroad.  In  aid  of  an  action  at  law,  must 
be  supported  by  an  aflidavit  stating  the 
name  of  the  witness  and  the  p€>tnts  to  which 
he  is  to  be  examined.    Mendixahel  v.  Machado, 

483 

32.  The  court  will  not,  on  motion,  order  deposU 
tions  in  a  tithe  cause  in  the  exchequer  to  be 
read  in  a  tithe  suit  in  this  court,  against  other 
occupicre  ot  land  in  the  same  parish,  though 
the  objects  of  both  suits  and  the  interests  of  the 
parties  were  the  same.    Ooodenough  v.  Alway, 

481 

33.  The  time  for  dismissing  the  bill  for  want  of 
prosecution  being  arrived,  and  the  plaintiff*  hav- 
ing become  bankrupt,  ordered  that  the  bill  be 
dismissed  without  costs,  unless  the  assignee 
file  a  supplemental  bill  within  three  weeks. 
Sharp  V.  Hullett,  .  496 

31.  Fourteen  direeture  of  a  joint-stock  company, 
against  whom  a  bill  was  filed  by  a  shareholder 
in  the  company  for  an  account  and  dissolution 
uf  the  concern,  having  filed  fourteen  separate 
answerp,  with  long  schedules  to  each,  each  of 
the  answers  and  schedules  being  nearly  verba, 
tim  the  same,  and  the  defendants  oppearing  all 
by  the  same  nolieitor.  who  had  threatened  to 
ruin  the  plaintiff  by  the  costs  of  the  suit;  tho 
court  directed  a  reference  to  the  master,  to  as. 
certain  whether  it  was  necessary  or  expedient, 
with  a  view  to  the  defence,  that  separate  an. 
swere  should  have  been  filed.  Vansandau  v. 
Moore,  509 

35.  Exceptions  cannot  be  taken  to  a  mastet's  re* 
port  approving  of  new  trustees,  nor  will  the 
court  interfere  with  the  report  of  th«  master, 
where  there  is  no  complaint  that  the  persons 
approved  of  by  him  are  unfit.  The  Attorney 
General  v.  Dyson,  528 

36.  The  plaintiff  obtained  the  common  injunction 
after  four  proclamations  hnd  been  made,  under 
an  exigent   issued  in  an  action   commenced 

.  against  him  by  the  defendant ;  held  that  it  was 
a  breach  of  the  injunction  for  the  defendant  to 
sue  out  a  writ  tti  compel  the  sheriff  to  rnako 
tho  fifth  proclamation.    Marsaek  v.  Bailey, 

577 

37.  An  order  for  referring  a  defendant's  ezamina. 


IN0BX. 


tion  for  impertinence  cannot  be  obtained  as  of 
eoarte,  if  the  plaintiff  hat  proceeded  on  the  exa- 
mination.   John$tionev.  Ur;  578 

36.  A  pmvhaser  who  has  confirmed  his  report 
nift,  end  then  is  served  with  a  notice  of  motion 
to  open  the  biddings,  cannot  confirm  his  report 
absolutely.     VanMtttart  ▼.  Collier,  608 

8e§  ExKODTOB,  5.    Soucrroa,  3. 

PREROGATIVE. 

Derise  of  copyhold  land  in  fee,  upon  condition 
that  the  devisee,  within  one  month,  pay  2,0002. 
to  the  executor,  to  be  applied  for  charitable 
purpoees.  The  testator  having  left  no  costo. 
mary  heir,  and  no  next  of  kin :  held  that  the 
devisee  took  the  land  subject  to  the  payment 
of  ihe  2,000i.  and  that  the  crown,  and  not  tlie 
lord  of  the  manor,  was  entitled  to  the  2,000/. 
by  prerogative,  if  personal  estate,  because  there 
was  no  next  of  kin,  and  if  real  estate,  because 
there  was  no  customary  heir.  Henchman  v. 
Attorney  General,  498 

PRESUMPTION. 

A  reconveyance  of  a  mortgage  made  m  1745,  bnt 
not  afterwards  mentioned  in  the  title  deeds, 
ought  to  be  presumed  where  no  demand  of 
either  principal  or  interest  has  been  made  for 
several  years,  and  the  mortgage  deeds  have 
been  long  in  the  ponession  of  the  owner  and 
his  ancestors.     Cooke  v.  SoliaUt  154 

PRINCIPAL  AND  AGENT. 

Bill  to  set  aside  the  lease  of  a  farm  granted  to  a 
steward  by  his  employer,  dismissed  with  costs : 
although  the  lease  was  for  a  term  longer  than 
was  usual  un  the  estates,  and  was  granted  at 
the  solicitation  of  the  steward,  on  an  agree- 
ment  made  before  the  subsisting  lease  had  ex. 
pired  and  at  a  rent  lower  than  was  offered  to 
the  steward  on  behalf  of  the  occupying  tenant ; 
it  appearing  that  the  rent  to  be  paid  by  the 
steward  had  been  fixed  by  a  surveyor  named 
for  that  purpose,  by  the  employer,  and  on 
a  valuation  made  in  the  manner  usual  with 
that  surveyor,  and  the  offer  of  a  higher  rent 
being  known  to  the  employer  before  he  exe. 
Cttled  the  lease.     Lord  Seleey  v.  Rhoadee,  41 

^PRINCIPAL  AND  SURETY. 

If  by  neglect  of  the  creditor,  the  benefit  of  some 
of  the  securities  for  the  debt  is  lost,  the  surety 
is  pro  tanto  discharged.     Capel  v.  Butler,  457 

PRO  CONFESSO. 

If  there  is  only  one  defendant  the  bill  may  be  or- 
dered to  be  taken  pro  confeaso  on  motion. 
JLeioiff  V.  Mareh,  220 

PUBLIC  POLICY. 

Where  a  plaintiff  filed  his  bill  for  an  account  of 
the  captain's  pn>fits  of  a  voyage  to  India  in 
one  of  the  company's  ships,  to  a  share  of  which 
the  plaintiff  was  entitled  under  an  agreement 
with  the  captain,  and  it  was  alleged  by  the  cap- 
tain's exeeutom  that  the  agreement  was  made 


in  consideration  of  the  plaintiff  having  pxoeored 
for  the  captain  the  command  of  the  ship,  this 
court  directed  an  issue  to  ascertain  the  con- 
sideration, reserving  the  question  whetlier  snch 
an  agreement  would  or  not  be  void.  Money  v. 
Macleod,  301 

PURCHASER. 

See  Answer,  4.  Lboact,  8.  Biddikgs.  Dc. 
visa,  2.  Coars,  4,  6.  Pbmsion.  Pj^ba,  6,  8. 
VsNDoa  AND  PuacBAsxa,  3,  8. 

RECEIVER. 

1.  Motion  for  axsceiver  by  one  tenant  in  common, 
against  his  co-tenant  on  the  ground  that  tba 
latter  had  given  notice  to  the  tenants  to  pay 
their  rents  to  him  only,  and  had  advertised  the 
estate  for  sale,  refused,  because  the  conduct 
complained  of  did  not  amount  lo  an  exclusion. 
Tyeon  v.  Fairdough,  142 

2.  A  master's  report  of  a  receiver's  account,  like 
his  report  upon  taxation  of  costs,  does  not  re- 
quire confirmation,  and  cannot  be  excepted  to ; 
but  the  court  will  enter  into  the  consideration 
of  objections  to  the  general  principle  on  which 
the  master  has  proceeded  in  takipg  a  receiver's 
account,  but  not  of  objections  to  particular 
items  of  it.     Shewell  v.  Jonee,  170 

3.  The  court  will  appoint  a  receiver  in  India  of 
a  testator's  assets  on  the  application  of  an  exe- 
cutor resident  in  England,  but  the  receiver 
must  give  sureties  resident  in  England.  Coek^ 
burn  V.  Raphael^  453 


See  TiTLB,  1. 


RECONVEYANCE. 


REFEREE. 


Referees  may  take  the  opinion  of  a  third  person 
person  as  evidence,  but  cannot  previously 
agree  to  be  bound  by  it    Boperaft  v.  Hickman^ 
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REGISTER. 

Where  it  appears  that  an  incumbrancer  on  an 
estate  in  Yorkshire  searched  the  register  from 
a  certain  date  only,  it  will  not  be  presumed 
that  he  had  notice  of  any  of  the  contents  prior 
to  that  date.    Hodgson  v.  Dean,  221 

REHEARING. 

Where,  by  mistake,  sums  paid  into  court  under 
the  decree  were  included  in  the  balances  re- 
ported due  from  the  defeudant,  and  the  decree 
on  further  directions  ordered  those  balances 
to  be  paid  into  court :  held  that  the  mietake 
could  not  be  rectified,  without  rehearing  the 
cause  on  the  latter  decree.  Brookjuld  v.  Brad» 
Uy,.  64 

RELEASE. 

A  father  lent  a  sum  of  money  to  his  son  to  en- 
able him  to  enga^  m  trade,  and  took  his  pro. 
missory  note  for  it,  and  afterwards  persuaded 
his  son  to  continue  the  trade  against  his  ineli- 
natbn,  whereby  the  son  auAred  great  loasea. 
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The  ftther  on  hit  death-hed  eaoied  the  promie- 
■ory  note  to  be  burnt  and  died  intentate :  held 
that  the  borninj;  of  the  note  amounted  in  eqnity 
to  a  release  of  the  debt,  and  that  the  auin 
which  remained  due  upon  it  was  an  advance, 
ment  to  the  eon.    Oilbtrt  ▼.  Wethtrell,     354 

REMiVlNDER-MAN. 

A  trustee  of  a  term  for  payment  of  debts  por- 
chased  the  inheritance  from  the  tenant  for 
life  and  had  it  conveyed  to  him  by  fine  and 
feoffment.  I'he  cirenmatanee  of  the  porehaser 
bein^  trustee  does  not  entitle  the  remainder- 
man to  an  account  of  rents,  except  from  bis 
entry  to  avoid  the  fine,  nor  if  he  neglects  to 
claim  for  five  years  does  it  prevent  his  be\nfr 
barred.    Reynold*  r.  Jonet,  306 

REMOTENKSS. 

Settlement  on  husband  and  wife  for  their  lives, 
remainder  to  the  sons  in  tail  male,  remainder 
to  the  daughters  in  tail,  remainder  to  the  sur- 
vivor  of  the  husband  and  wife  in  fee,  with  the 
power  to  the  wife  if  the  husband  survived,  and 
all  the  children  of  the  marriagre  died  without 
issue  to  charge  the  estate  with  5,000^:  held 
that  the  power  is  void  for  remoteness.  Brig. 
tow  V.  Bootkby,  465 

RENEWAL  OF  LEASE. 
See  TsNAMT  Foa  Lira,  1, 

REPORT. 

1.  A  mastci*s  report  of  a  receiver's  aeconnt,  like 
his  report  upon  taxation  of  costs,  does  not  re. 
quire  confirmation,  and  cannot  be  excepted  to ; 
but  the  court  will  enter  into  the  consideration 
of  objections  to  the  general  principle  on  which 
the  master  had  proceeded  in  taking  a  receiv- 
er's account,  but  not  of  olyeetions  to  particular 
items  of  it.     Shewell  v.  Jonee^  170 

3.  Where  exceptions  will  lie  to  a  mastei's  report, 
it  must  be  regularly  confirmed  before  any  or- 
der can  be  nuule  upon  it.    Scott  v.  Livesey, 

See  Elxctmoica,  5. 

RESIDUE. 

Testator  directed  his  residuary  estate  to  be  laid 
out  in  the  purchase  of  land,  as  soon  as  a  coo 
renient  purchase  could  be  found  in  the  county 
of  York,  whieh  upon  a  (kir  letting  would  pro. 
doee  a  yearly  rent  equal  to  three  and  half  per 
cent  upon  thf  amount  of  the  purchase  money, 
and  in  the  mean  time  the  interest  of  hie  re- 
siduary estate  to  be  accumulated :  the  tenant 
for  life  will  be  entitled  to  the  interest  of  the 
residuary  estate  from  the  end  of  one  Year  af. 
ter  the  testatoi's  death  until  it  is  laid  out  as 
directed.  KiMngton  v.  Gray,  396 

RESTRAINT  OF  MARRIAGE. 

Devise  of  an  esUte  to  tmateea  upon  trust  to  pay 
the  rents  and  profits  to  the  teeUtoi's  son  A. 
while  unmarried,  and  to  convey  to  him  in  case 
of  his  marriage  with  the  consent  of  the  tro*. 
teea,  bat  in  ease  he  should  marry  arainst  their 
eonaent,  then  to  tell  the  eatata,  and  divide  the 


proceeds  among  other  persons.  The  son  hav. 
ing  married  without  the  knowledge  of  the  trus- 
tees, both  of  whom  disapproved  of  the  marriage, 
when  they  were  informed  of  it :  held  that  the 
marriage  having  been  bad  witltoot  the  consent 
of  the  trustees,  though  not  against  their  con- 
sent,  the  devise  over  took  effect  Long  r. 
Riekette,  179 

^ee  LiuAOT,  5. 

REVOCATION, 

Testator  devised  his  estates  at  S.  and  H.  to  trus- 
tees, in  trust,  if  there  should  be  only  one  son 
of  D.  who  should  attain  twenty.one,  for  that 
son,  and  in  case  there  should  be  two  or  more 
such  sons,  in  trust  fur  the  second  of  them,  and 
gave  all  the  residue  of  his  estates  to  trustees, 
in  trust  to  sell.  He  afterwards  drew  his  pen 
through  the  trusts  to  sell,  and  by  a  codicil  de. 
dared  that  he  intended  to  erase  the  direction  to 
sell  only :  he  then  gave  all  his  estates  to  iho  son 
of  D.  who  should  first  attain  twenty-one,  and 
change  his  name  to  E.  O.  at  the  death  of  the 
testator  had  a  son  who  was  still  an  infant,  and 
afterwards  had  another  ton :  held,  that  the  cod- 
icil revoked  the  devifie  of  the  S.  and  H.  estates, 
and  also  the  devise  of  the  residue  of  the  eistates 
to  the  trustees ;  and  that  l).*8  eldest  son  took 
under  this  codicil  an  immediate  vefted  interest, 
both  in  the  estates  of  which  the  testator  waa 
seised  at  the  date  of  his  will  and  those  he  pur* 
chased  afterwards,  and  consequently  was  en- 
titled to  the  rents  during  his  infancy.  /Hi/- 
field  V.  Elwes.  544 

SATISFACTION. 

I.  A  father  being  tenant  for  life  under  his  mar« 
riagre  settlement  with  power  to  appoint  the 
shares  in  which  his  younger  children  were  to 
take  a  sum  to  be  raised  fur  their  portions,  hav. 
ing  exercised  the  power  by  his  will,  afterwards 
made  a  provision  fur  one  of  his  daughters,  took 
a  release  from  her  of  her  portion,  and  by  a 
codicil  revoked  the  appointment  in  his  will, 
so  far  aa  it  respected  her :  held  that  her  share 
did  not  sink  into  the  freehold,  or  belong  to  hia 
residuary  legatee,  but  that  the  other  younger 
children  were  entitled  to  the  whole  fund.  Noel 
V.  Lord  WaUingham^  99 

3.  A.  being  indebted,  as  his  father's  executor, 
to  the  trustees  of  his  sister'a  marriage  settle, 
ment,  settled  on  her  and  her  children  a  snm 
to  a  larger  amount  in  consideration  of  the  na^ 
tural  love  and  affection  he  bore  them :  held 
that  it  was  not  a  satisfaction  of  the  debta. 
Dreioe  v.  Bidgood,  434 

SEPARATION. 
See  HosBANn  anu  Wife,  4. 

SEQUESTRATION. 

Where  a  party  is  in  custody  of  the  warden  of 
the  fleet  under  process  from  the  common  pleas, 
and  is  detained  upon  an  attachment  from  this 
court,  be  must  be  brought  up  by  habeae  corpuo 
to  the  bar  of  the  court,  and  turned  over  to  the 
warden  of  the  fleet  before  a  sequestration  can 
ivue.    CoTutr.Barr,  453 
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SET-OFF. 

The  directon  of  a  company  assigned  their  sah- 
ries  and  shares  to  the  company,  to  secure  debts 
due  from  ihcm  on  their  private  accounts,  and 
empowered  the  company  to  direct  the  trea- 
surer to  retain  the  salaries  and  dividends,  and 
sell  tiietr  shares  for  payment  of  their  debts ; 
one  of  the  directon  became  bankrupt,  but  the 
power  given  to  the  c(»mpany  had  not  been  ex- 
ercised, and  his  shares  still  remained  in  his 
name  :  held  that  they  passed  to  his  assignees 
as  being  in  his  order  and  disposition,  but  that 
the  company  had  a  right  to  set  off  against  the 
bsnkrupt*s  debt,  the  dividends  and  salary  due 
to  him  at  his  bankruptcy.  Nelson  ▼.  The  Lon- 
don Assurance  Compauy^  S92 

SETTLEMENT. 

A  will  directed  a  settlement  to  be  made  of  real 
estate  on  A.  and  his  6riit  and  other  sons  in  tail, 
with  powers  of  jointuring,  leasing,  sale  and 
exchange,  and  all  other  clauses,  powers  and 
provisoes  usually  inserted  in  settlements  of  the 
same  kind  .*  held  that  these  last  words  did  not 
authorize  the  insertion  of  a  power  to  charge 
with  portions.    Higginson  v.  Barneb^t        51G 

See  Infant.    WAan  or  Couar. 

SHIP. 
See  Public  PoLicr. 

SOLICITOR. 

1.  A  bill  filed  by  a  solicitor  on  instructions  fur. 
nished  by  the  brother-in.Iaw  of  the  plaintiff, 
without  any  communication  with  the  plaintiff 
himself,  being  dismissed  with  costs,  the  solici. 
tor  ordered  to  pay  the  costs,  it  appearing  that 
the  plaintiff  had  absconded  before  the  bill  was 
filed.    Hall  v.  Bennett,  78 

2.  Sdlicitur  of  a  plaintiff,  who  had  no  interest  m 
the  subject  of  the  suit,  ordered  to  deliver  up 
the  papers  in  the  cause  to  a  co-plaintiff,  to 
whom  liberty  was  given  to  prosecute  the  suit. 
Rowlinson  v.  HaUifax,  S7 

SPECIFIC  PERFORMANCE. 

1 .  Bill  by  a  lessee  for  the  specific  performance  of 
an  agreement  for  a  lease  dismissed,  because 
it  was  not  filed  until  more  than  two  years  after 
the  defcndani  had  given  notice  to  the  plaintiff 
of  his  intention  not  to  perform  the  contract  on 
account  of  the  latter  not  having  fulfilled  it  on 
his  part.     Heaphy  v.  Hill^  39 

3.  Two  surveyors  who  it  had  been  agreed  should 
fix  the  price  of  an  estate,  stated  in  their  valua- 
tion, the  sum  to  bo  paid  and  the  quantity  of 
land,  and  if  proved  to  be  less,  either  d4/.  or  43(. 
per  acre  should  be  deducted,  according  to  the 
parts  of  the  estate  iu  which  the  deficiency  oc- 
curred, but  did  not  state  the  quantity  con- 
tained in  each  part  t  held  that  tlie  valuation 
was  uncertain,  and  that  a  specific  performance 
could  not  be  enforced,    Hopcraft  v.  Hickman, 

130 
3.  Demurrer  allowed  to  a  bill  for  the  specific 
performance  of  an  agreement  for  a  lease,  en- 
tered into  by  the  trustees  of  a  nunerous  com. 
pany  for  the  ow  of  the  company,  becauM  nono 


of  the  members  of  the  company  were  partie* 
to  tho  bill.     Douglas  v.  Horsfall,  184 

4.  This  court  will  decree  specific  pcrAirmance  of 
an  agreement  for  separation  between  husband 
and  wife,  although  the  agreement  was  made  on 
a  compromise  of  indictments  preferred  by  the 
wife  against  the  husband  and  others  for  as- 
saulu  on  her.     Eltoortky  v.  Bird,  372 

5.  The  court  will  not  entertain  a  bill  for  the  spe- 
cific performance  of  an  agreement  to  refer  to 
arbitration,  nor  substitute  the  master  for  the 
arbitrators.     Agar  v.  Mack  tew,  418 

See  AaaEBMKMT,  2.   VxNDoa  and  PuacuAaxa«  9. 

STOCK. 

Where  a  bill  is  filed  merely  to  obtain  a  transfer  of 
stock  standing  in  the  name  of  a  tnistcc  who  is 
out  of  the  jurisdiction  of  the  court,  the  order 
must  bo  made  at  the  hearing  of  the  cause,  and 
cannot  be  obtained  by  petition.  Burr  v.  Jf«- 
SOJI,  11 

SUfiP(£NA. 

1.  Ordered  that  a  defendant,  a  female  infant  not 
baptixed,  should  be  described  in  the  subpoena 
as  the  youngest  female  child  of  the  father  and 
mother.     Blsy  y.  BroMghton,  ilM 

2.  It  is  not  necessary  to  pray  process  against  per. 
sons  who  are  charged  to  be  out  of  the  jurisdic 
tion  of  the  court.    Haddock  v.  TkonUinson, 

219 
5.  If  a  person  who  is  named  as  a  defendant,  but 
has  never  been  served  with  a  subpeena  or  ap- 
peared to  the  bill,  appears  by  counsel  at  the 
hearing  and  consents  to  be  bound  by  the  de* 
eree,  the  defect  is  cored.     Capel  ▼.  Butler, 

SUIT,  CONDUCT  OF. 
5tfe,SouciTOE,  2. 

TENANT  FOR  LIFE. 

1.  The  reversioner  of  leaseholds,  with  the  privit  jr 
of  the  tenant  for  life,  renewed  Uie  lease  in  his 
own  name,  and  covenanted  to  repair  the  pre- 
mises :  held  that  he  was  to  be  considered  as 
as  having  entered  into  the  covenant  on  behalf 
of  the  tenant  for  life,  and  that  the  lattcr's  es. 
late  was  liable  fur  dilspidations  occasioned  by 
his  neglecting  to  repair.    Marsh  ▼.  Wells,  87 

2.  Testator  directed  bis  residuary  estate  to  bo 
laid  out  in  the  purchase  of  land,  as  soon  as  a 
convenient  purchsse  could  be  found  in  the 
county  of  York,  whiei  upon  a  fair  letting 
would  pniduee  a  yearly  rent  equal  ii»  three  and 
a  half  per  cent,  upon  tho  amount  of  purchase 
money,  and  in  the  mean  time  the  interest  of 
his  residuary  estate  to  be  sccumulatcd:  the 
tenant  for  life  will  be  entitled  to  the  interest  of 
the  residuary  estate  from  tho  end  of  one  year 
after  the  testator's  death,  until  it  is  laid  out  aa 
directed.    KilvingUn  ▼.  Oray^  396 

TENANTS  IN  COMMON. 

SSS  RlCSlVBE,  1. 

TENANT  IN  TAIL. 

1.  AltboQgh  a  fond  of  which  a  person  is  tenant 
in  tail  is  sulyect  to  eertaia  charges,  the 


INDEX, 
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wili«  ondcr  the  39  and  40  Geo.  8.  o.  5S,  order 
it  to  be  transferred  to  the  tenant  in  taU.  after 
providing  for  the  charge*.  In  re  Lord  Somer. 
vilU,  470 

S.  Tenant  iii  tail  in  remainder  (after  estates  to 
A.  for  life,  and  to  the  first  and  other  sons  in 
tail)  pays  off  a  mortgage  during  the  life  of  the 
tenant  for  life,  takes  an  assignment  to  himself 
of  the  mortgage  term,  and  afterwards  comes 
into  possession  of  the  estate,  ai^d  dies  without 
issue :  Uie  mortgage  is  a  sabsisiing  charge  for 
the  benefit  of  his  personal  estate,  there  beinjr 
no  act  to  show  a  contrary  intention.  Wigsell 
▼.  Wigtell,  364 

TIMBER. 

,  Whether  the  grantor  of  an  annuity  charged  upon 
Itie  rents  and  prt>fit8of  an  estate  with  the  usual 
demise  to  a  trustee,  has  a  right  to  cut  timber 
for  his  own  use  and  profit,  the  estate  being  in- 
adequate to  the  charges  upon  it  ?  Qv.  Fair. 
field  V.  Weaton,  9G 


See  IssuB. 


TITHES. 

4 

TITLE. 


1.  A  re.conveyance  of  a  mortgage  made  in  1745. 
but  not  afterwards  mentioned  in  the  title  deeds, 
ought  to  be  presumed,  where  no  demand  of 
either  principal  or  interest  has  been  made  for 
several  years,  and  the  mortgage  deeds  have 
been  long  in  the  possession  of  the  owner  and 
his  ancestors.     Cooke  v.  SoUau^  154 

2.  Where  the  title  fo  an  estate  was  derived  from 
a  person  who  entered  as  heir,  under  the  im. 
prcssion  that  his  ancestor's  will  was  void,  a 
purchaser  was  not  compelled  to  complete  his 
contract,  without  production  of  the  will,  or  evi- 
dence, of  its  contents.     Stevens  v.  Ouppy, 

439 
See  Vbnoor  iwro  Purciuser,  3,  9. 

TITLE  DEEDS. 

If  a  vendor  retains  the  title  deeds,  and  covenants 
for  further  as«urance  only,  the  purchaser  may, 
under  that  covenant  c  impel  him  to  enter  into 
a  covenant  for  prodtiction  of  the  deeds.  Fain 
V.  Aifers,  533 

TRUST. 

A  lease  waa  grranted  to  W.  who  afterwards  com- 
mitted an  act  of  bankruptcy,  and  then  eze- 
ciited  a  declaration  of  trust  in  favor  of  R. ; 
on  the  trial  of  an  issue  directed  by  the  court, 
it  was  found  that  W.*s  name  was  used  in  trust 
for  R. ;  held  that  the  lease  did  not f  ass  to  W  's 
assignees.     Gardner  ▼.  iRoiof ,  346 

TRUSTEE. 

1.  A  trustee  of  a  term  for  payment  of  debts  pur- 
chased the  inheritance  from  the  tenant  for 
life,  and  had  it  conveyed  to  him  by  fine  and 
feoffment.  The  circumstance  of  the  purchaser 
being  trustee  docs  not  entitle  the  remainder, 
man  to  an  account  of  rent,  eicept  from  his 
entry,  to  avoid  the  fine ;  nor  if  he  neglects  to 
claim  for  five  years,  does  it  prevent  his  bein^r 
barred*    Reynolde  v.  Jones,  206 
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2.  Testator  gave  annuities  to  fais  trustees  for 
their  trouble  in  the  execution  of  his  will,  and 
died  possessed  of  several  houses,  let  at  weekly 
lents.  The  trustees  are  justified  in  paying  a 
person  to  collect  these  rents,  and  do  not  there- 
fore  lose  their  annuities.  Wilkinson  v.  Wil- 
kinson, ia37 

3.  Trustee  in  receipt  of  the  rents  and  profits  of 
a  mortgaged  estate,  nnder  an  old  conveyance 
of  the  equity  of  redemption,  upon  trust  to  sell 
and  pay  on  certain  debts  which  had  been  long 
since  satisfied,  is  not  entitled  to  redeem  tiie 
mortgage.    James  v.  Bioii.     Oaen  v.  Flack, 

600 

TURPIS  CONTRACTUS.. 

A  bond  for  securing  a  provision  fur  a  woman  who 
had  been  seduced  by  the  obligor,  and  for  her 
children  given  after  cohabitation  determined, 
is  good,  notwithstanding  the  obligor  was  mar- 
ried when  the  connection  commenced.  Knye 
V.  Moore,  260 

VENDOR  AND  PURCHASER. 

!•  If  the  master  reports  against  the  title  to  an  es. 
tate  purchased  under  a  decree,  the  purchaser 
will  bo  paid  the  costs  of  the  reference  out  of 
the  funds  in  the  cause.    Reynolds  v.  Blake, 

117 

2.  Two  sttrveyors,  wlio  it  hftd  been  agreed  should 
fix  the  price  of  an  estate,  stated,  in  their  valua. 
tion,  the  sura  to  be  paid  and  the  quantity  of 
land!,  and,  if  it  proved  to  be  less,  either  84/.  or 
42i.  per  acre  should  be  deducted  according  to 
the  parts  of  the  estate  in  which  the  deficiency 
occurred,  but  did  not  state  the  quantity  con- 
tained in  each  part :  held,  that  the  valuation 
was  uncertain,  and  that  a  specific  performance 
could  not  be  enforced.    Uopcraft  v.  Hickman, 

130 

3.  Where  real  estate  is  devised  subject  to  debts 
and  legacies,  and  the  devisee  is  also  executor, 
a  purchaser  or  mortgagee  from  him  of  the  real 
estate  is  liable  to  the  charge,  if  the  circum- 
stances of  the  transaction  afford  intrinsic  evi- 
dence that  the  mort&rage  or  purchase  money 
was  not  to  be  applieu  for  the  debts  or  legacies. 
Watkins  V.  Cheek,  199 

4.  Where  the  purchaser  upon  entering  into  pos. 
session  paid  the  amount  of  his  purchase  money 
to  his  banker,  and  gave  notice  that  he  was 
ready  to  invest  it  in  such  manner  as  the  vendor 
should  require,  but  no  answer  was  returned  to 
that  notice,  and  the  purchaser,  during  the  in- 
vestigation  of  the  title,  kept  in  the  hands  of  his 
banker  a  balance  equal  to  the  amount  of  the 
purchase  money,  except  for  four  days,  when  it 
was  a  little  leas :  the  court  hold  the  purchaser 
not  liable  for  interest  on  the  difference  betwecri 
his  average  balance,  during  the  period  in 
question  and  during  the  three  preceding  years. 
Winter  v.  Blades,  393 

5.  Where  the  title  to  an  estate  was  derived  from 
a  person  who  entered  as  heir,  under  the  ira. 
prcssion  that  his  ancestor's  will  was  void,  a 
purchaser  was  not  compelled  to  complete  his 
contract  without  production  9f  the  will  or  evi- 
dence of  its  contents.    Sle,ens  v.  Ouppy, 

439 

6.  Purchase  money  paid  into  court  is  the  pro- 
p«rty  of  the  vendor.    Oelt  v  Wa/«oit,        402 

46 
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7.  Where  tho  legacies  were  charged  upon  the 
real  ustateBof  a  trader  and  bis  devisee  and  oxe. 
cutor  sold  part  of  tho  real  estates  before  the 
drbiB  were  paid :  held  that  the  purchaser,  not. 
withstanding  47  Geo.  3,  c.  74  was  liable  to 
sec  his  purchase  money  spplied  in  j>aynient  of 
thu  legacies.     Horn  v.  Horn^  448 

8.  A  plea  of  purchase  for  valuable  consideration 
without  notice,  ia  no  protection  against  an  ad- 
verse  claim,  which  the  purchaser  might  have 
had  notice  of  by  using  duo  diligence  in  investi- 
gating  the  title.     Jackson  and  Wife  v.  Rowe^ 

472 

9.  Specific  performance  decreed  although  the 
vendor's  title  was  founded  on  the  destruction 
of  contingent  remainders.     Hasker  v.  Sulton, 

513 

10.  If  a  vendor  retains  the  title  deeds,  and 
covenants  for  further  assurance,  the  purchaser 
may,  under  that  covenant,  compel  him  to  en- 
ter into  a  covenant  for  production  of  the  deeds. 
Fain  v.  Ayers,  533 

11.  A  purchaser  under  a  decree  is  entitled  to  his 
costs  where  the  master  reports  against  the  title 
although  there  is  no  fund  in  court.  Smith  v. 
Nelson,  557 

WARD  OF  COURT. 

The  court  retains  its  jurisdiction  over  the  pro- 
perty of  a  ward  of  the  court  after  the  ward 
attains  twenty .ona,  so  long  as  the  property  re- 
mains in  court,  and,  if  the  ward  marries  will 
order  a  proper  settlement  to  be  made,  or  reform 
an  improper  one,  unless  the  ward  consents  tu  the 
settlement  either  in  court  or  under  a  commis. 
sion.    Austen  v.  Halsey,  123 

WASTE. 

1.  Whether  the  grantor  of  an  annuity  charged 
upon  the  rents  and  profits  of  an  estate  with  tne 
usual  demise  to  a  trustee,  has  a  right  to  cut 
timber  for  his  own  use  and  profit,  the  estate 
being  inadequate  to  the  charges  upon  it.  Qu. 
Fairfield  v.  Weston,  96 

2.  Ttie  reversioner  of  leaseholds  with  the  privity 
of  the  tttnant  for  life  renewed  the  lease  in  his 
own  name,  and  covenanted  to  repair  the  pre- 
mises ;  held  that  he  was  to  bo  considered  as 
having  entered  into  the  covenant  on  behalf  of 
tho  tenant  for  life,  and  that  the  latter*s  estate 
was  liable  for  dilapidations  occasioned  by  his 
neglecting  to  rej^^ir.    Marsh  v.  Wells,         87 

WILL. 

1.  To  avoid  a  will  for  uncertainty,  it  is  not 
enough  that  the  dispositions  in  it  are  so  absurd 
and  irrational  that  it  is  difficult  to  believe  they 
could  have  been  intended  by  the  testator,  but 
it  must  be  incapable  of  any  dear  meaning. 
Mason  v.  Robinsnn,  295 

2.  Testatrix  devised  all '  her  messuages,  lands, 
tenements,  hereditaments,  and  real  estate  to 
trustees,  in  trust  to  sell,  and  out  of  the  pro. 
duce  to  pay  her  funeral  and  testamentary  ex. 
penses  andi  legacies,  except  her  charitable  lega. 
cies,  which  she  directed  to  be  paid  out  of  her 


persona]  estate  legally  applicable  to  that  pur. 
pose,  and  not  out  of  any  part  of  her  said  mes- 
suages,  lands,  dLc.  which  she  might  die  seised 
or  possessed  of;  and  she  also  directed  her  trua. 
tees  to  keep  separate  accounts  of  the  proceeds 
of  her  messuages,  &,c.  and  of  her  personal  es- 
tate legally  applicable  for  charitable  par|.oees, 
and  that,  if  the  proceeds  of  her  messuages,  &c. 
should  be  insufficient  to  pay  the  legacies  dU 
rccted  to  be  paid  therewith,  the  trustees  should 
apply  her  personal  estate  in  payment  of  such 
legacies:  held,  1st.  that,  notwithstanding  the 
personal  estate  was  more  than  sufficient  t«>  pay 
the  charitable  legacies,  no  part  of  it  could  be 
applied  to  pay  the  other  legacies  until  the  pro. 
ceeds  of  the  real  estate  were  exhausted :  2d. 
that  the  testatrix's  leaseholds  passed  to  the 
trustees  under  the  devise  of  all  her  messuages, 
&.C. :  3d.  that  her  heir  and  next  of  kin,  and 
not  her  residuary  legatee,  were  entitled  to 
the  surplus  proceeds  of  her  freeholds  and  lease- 
holds ;  and,  4th,  that  the  freeholda  having  been 
properly  sold  in  the  heir's  lifetime,  the  surplus 
was  part  of  his  persona]  estate.  Dixon  ▼. 
Dawson.    Slawin  v.  Farside,  327 

3.  Residuary  devise  of  real  and  personal  estate  to 
all- tho  issue,  child  or  children  of  M.  F.  aa 
should  be  alive  at  the  time  of  the  decease  of 
the  survivor  of  two  successive  tenants  for  life, 
equally  amongst  them,  if  more  than  one,  to  be 
divided  share  and  share  alike,  when,  and  as 
they  should  respectively  attain  the  age  of 
twenty.four  years,  and  to  their  respective  heirs, 
executors,  administrators  and  assigns  for  ever, 
as  tenants  in  common :  held  that  the  children 
living  at  the  death  of  the  tenants  for  life  took 
absolute  vested  interests  in  the  personal  estate 
as  well  as  in  the  real  estate.  Farmer  v.  Fran- 
cis, SOS 

4.  A  will  directed  a  settlement  to  be  made  of 
real  estate  on  A.  and  his  first  and  other  sons  in 
tail,  with  powers  of  jointurmg,  leasing,  sale  and 
exchange,  and  all  other  clauses,  powers  and 
provisoes  usually  inserted  in  actlemcnts  of  the 
same  kind:  held  that  these  last  words  did 
not  authorixe  the  insertion  of  a  power  to  ebarge 
with  portions.   Higginson  v.  Bameby,        516 

5.  TesUtrix  directed  her  legacies  to  be  paid  by. 
her  executor,  to  whom  she  afterwards  gave  all 
her  real  estates,  and  the  residue  of  her  personal 
estate  after  payment  of  her  debts  and  funeral 
expenses:  held  that  tho  legacies  were  not 
changed  on  the  real  estates,  Parker  v.  Feani. 
ley,  925 

6.  Held  that  a  second  will  was  made,  if  not  whol- 
ly, yet  as  to  the  greater  part  in  substitution  of 
the  first  from  the  similarity  of  the  form  and  ex- 
pressions  of  the  two  instriiments  and  of  the  an- 
nuities antl  legacies,  and  from  the  gifts  of  two 
estates  specifically  devised.  Hemming  v.  Garr. 
rey,  311 

See  CoNSTHUCTioN,  2,  4,  S.     Dcviss. 

WITNESS. 

Permission  given  to  defendants,  after  decree,  to 
eji(aminc  a  plajntifiT  as  a  witness,  the  master 
having  certified  the  necessity  for  so  doing,  and 
tho  plaintifi  having  no  beneficial  interest  in  thm 
property  in  dispute.    Hougkam  t.  Smmd^f^ 
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